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SECOND  EDITION. 


The  \vhole  of  this  Work  has  been  again  carefully  re- 
vised, and  nearly  Nine  hundred  new  cases,  Scotch  and 
Engh'sh,  inserted,  that  it  might  exhibit  as  complete  a 
view  as  I  could  give  of  the  actual  state  of  the  law 
regarding  Bills  and  Notes  in  Scotland,  and  also  in 
England,  so  far  as  the  principles  of  English  decisions 
are  applicable  in  Scotland.  The  favour  with  which  the 
attempt  made  in  the  first  edition  to  elucidate  the  prin- 
ciples common  to  the  law  of  both  countries,  has  been 
received,  not  only  in  Scotland,  but  in  England  and 
America,  has  formed  a  strong  incitement  to  correct  and 
improve  the  work.  With  this  view,  various  discussions 
and  explanations  which  were  deemed  necessary  in  a  first 
attempt  to  trace  the  principles  common  to  the  law  of 
Scotland  and  of  England,  have  been  suppressed,  as  no 
longer  required,  and  I  have  endeavoured  so  to  con- 
dense the  whole,  that,  while  no  point  is  omitted,  which 
was  noticed  in  the  former  edition,  new  cases  and  autho- 
rities  might  be  added  without  increasing  the  size  of  the 
work. 

The  former  arrangement  of  chapters  has  been  re- 
tained, as  I  do  not  see  any  objection  to  the  principles 
on  which  it  was  founded,  as  explained  in  the  Preface. 
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But  the  chapters  have  been  divided  more  into  sections 
than  formerly,  so  as  to  render  them  easier  for  consulta- 
tion. 

Stamp  Act. — When  the  new  Stamp  Act  is  passed,  I 
intend  to  prepare  a  short  summary  of  its  provisions  as 
to  Bills  and  Notes,  which  shall  be  furnished  gratis  to 
the  purchasers  of  the  work,  and  may  be  bound  up  with 
it. 

I  am  indebted  to  many  professional  friends  for  va- 
rious suggestions  tending  to  improve  the  work,  and  to 
some  of  them  for  their  great  kindness  in  revising  por- 
tions of  this  edition. 

A  full  Table  of  Contents  and  Ind^z  Materiarum 
have  been  prepared  by  Mr  C.  G.  Ferguson,  the  value 
of  whose  services  in  this  respect  is  well  known. 

It  IS  with  sincere  anxiety,  and  a  consciousness  of  im- 
perfections, even  after  every  exertion  to  remedy  them, 
that  I  now  submit  this  work  to  my  brethren  and  the 
public. 

Edinbubgh, 
70.  Grtai  King  Strtei, 
30th  Mag  18S6. 


PREFACE. 


Is  a  Practical  Treatise  on  Bills  of  Exchange  and 
Promissory-notes,  it  is  unnecessary  to  enter  minutely 
into  their  history,  more  especially  as  it  is  involved  in 
great  obscurity.  The  leading  principle  of  bills  ap« 
pears  to  have  been  in  some  instances  faintly  perceived 
by  the  ancients ;  but  the  discovery  of  those  uses  which 
alone  raised  them  to  the  rank  of  an  invention  was  re- 
served for  modern  times.  At  what  precise  period  these 
documents,  in  their  modern  acceptation,  were  first  in- 
troduced, is  altogether  uncertain.  But,  in  all  those 
nations  among  whom  bills,  whether  foreign  or  inland, 
and  promissory-notes,  have  come  into  complete  effect, 
their  progress  has  followed,  with  wonderful  exactness, 
the  course  of  commerce.  In  most  countries,  foreign 
commerce  has  taken  the  lead,  probably  from  one 
cause  among  many  others,  that  a  nation,  before  its 
capital  has  accumulated,  finds  it  more  advantageous  to 
purchase  comforts  and  luxuries  from  nations  farther 
advanced,  in  exchange  for  its  own  rude  produce,  than 
to  engage  prematurely  in  manufactures.  But  those 
who,  from  the  course  of  their  dealings,  owed  money  in 
a  foreign  country,  would  naturally  wish  to  save  the  risk 
and  expense  of  transmitting  it  in  specie^  by  paying  its 
amount  to  any  person  in  their  own  place  of  residence 
who  had  money  to  receive  in  this  foreign  country,  and 
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obtaining  from  him,  in  exchange,  a  draft  on  his  debtor 
for  the  same  amount,  payable  to  their  creditor.  Such 
a  draft  is  a  foreign  bill.  When,  in  the  progress  of 
society,  a  mutual  commerce  was  established  between 
different  parts  of  the  same  country,  it  became  impor- 
tant, both  to  secure  the  safe  and  speedy  settlement  of 
debts  due  from  one  place  to  another,  by  procuring 
drafts  froQi  the  one  place  payable  in  the  other ;  and  als  o 
to  constitute  debts  due  by  one  merchant  to  another  in 
the  form  of  a  document  which  could  be  transmitted  to 
third  parties,  so  as  to  afford  a  fund  of  credit,  if  neces- 
sary, to  the  original  creditor.  Hence  arose  inland  bills, 
which  are  drawn  by  one  party  on  his  debtor,  payable 
either  to  the  drawer  himself  or  to  a  third  party,  and 
are  in  both  cases  transmissible  indefinitely.  These  do- 
cuments gradually  acquired  almost  all  the  privileges 
of  foreign  bills.  The  same  privileges  were  last  of  all 
bestowed  on  promissory-notes,  the  simplest  of  commer- 
cial documents,  whereby  a  debtor  merely  obliges  him- 
self to  pay  a  certain  sum  to  his  creditor.  These  docu- 
ments seem  to  have  been  first  recognised  as  instruments 
of  commerce,  when  issued  by  bankers,  payable  to  the 
bearer,  probably  because  the  currency  of  such  notes  was 
safer,  if  the  bankers  were  of  known  credit,  and  was 
more  essential  for  the  purposes  of  commerce,  than  the 
currency  of  notes  granted  by  private  individuals.  But 
the  convenience,  even  of  these  notes,  in  liquidating 
debts  between  two  individuals,  when  there  was  no  need 
for  the  intervention  of  a  third  party,  gradually  intro- 
duced them  into  such  transactions,  and  gave  them  at 
last  the  currency  as  well  as  all  the  other  privileges  of 
bills.  The  decisions  and  enactments  by  which  these 
several  documents  were  brought  into  their  present  state 
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of  complete  efficacy  in  Scotland  and  in  £ngland|  shall 
be  afterwards  noticed. 

It  is  remarkable,  that,  since  the.  time  when  bills  and 
notes  received  full  effect  in  Scotland  as  commercial  do- 
cuments, no  work  with  regard  to  them  has  been  pub- 
lished by  any  individual  belonging  to  the  bar.  Mr 
I'orbes's  Treatise,  which  is  more  than  a  century  old, 
was  written  long  before  promissory-notes  had  acquired 
the  privileges  of  bills,  and  before  the  law  of  prescrip- 
tion as  to  bills  and  notes  was  introduced ;  and,  al- 
though it  is  a  work  of  great  merit,  embracing  a  large 
share  of  the  learning  applicable  to  bills  at  its  date, 
especially  of  that  which  was  to  be  found  in  the  con- 
tinental writers,  it  may  be  safely  said,  that  the  law  of 
bills  and  notes,  so  far  as  it  depends  on  Scotch  decisions, 
was  formed  since  his  time.  Two  editions  of  a  very 
respectable  modern  work  have  appeared  on  the  same 
subject.  But,  1  believe,  it  is  a  pretty  general  opinion 
among  the  profession,  that  a  work  giving  a  full  and 
systematic  exposition  of  the  law  of  Scotland,  with  re- 
gard to  bills  and  notes,  as  illustrated  by  the  decisions 
of  our  Courts  down  to  the  present  time,  is  still  a 
desideratum.  There  is  one  task,  likewise,  of  great  de- 
licacy and  importance,  which  has  not  yet  been  perform- 
ed, viz.  that  of  combining  in  one  treatise  with  the 
Scotch  authorities,  those  stores  of  legal  knowledge  which 
are  afforded  by  the  decisions  of  the  English  Courts,  so 
far  as  the  law  in  Scotland  and  England  has  been  ad- 
ministered on  common  principles.  It  is  with  sincere 
diffidence  that  I  now  submit  to  the  public,  a  work  which 
is  intended  to  accomplish  these  two  objects.  I  have 
endeavoured,  after  a  careful  examination  of  all  the 
authorities  and  decisions,  Scotch  and  English,  down  to 
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the  latest  period,  to  unite  them  into  one  Treatise,  which 
may  explain  the  law  of  bills  and  notes,  agreeably  to  the 
principles  that  are  recognised  in  Scotland,  Those  who 
know  the  hazards  incident  to  the  study  of  a  foreign 
system  of  law,  will  sympathise  with  me  in  the  appre- 
hension, that  I  may,  in  a  number  of  instances,  have 
mistaken  the  application  of  those  English  authorities 
which  are  cited.  But  I  have  used  every  effort  to  avoid 
this  risk,  by  excluding,  so  far  as  I  could  distinguish 
them,  such  cases  as  appeared  to  turn  on  points  peculiar 
to  English  law,  while  I  have  tried  to  avail  myself  of  all 
those  which  tended  to  illustrate  the  general  principles 
of  the  law  of  bills.  I  have  likewise  used,  for  the  same 
purpose,  but  with  the  same  necessary  caution,  the  works 
of  the  leading,  continental  authors  on  bills,  and  espe- 
cially Pothier's  admirable  work  on  that  subject. 

It  remains  only  to  state  the  plan  of  this  Treatise. 

Bills  and  notes,  as  between  solvent  parties,  may  be 
considered  with  reference  to  their  constitution  and  legal 
effects  as  complete  documents,  their  transmission,  their 
execution,  and  their  endurance,  or  their  extinction. 
Their  constitution  and  legal  effects  are  discussed  in  the 
first  two  chapters.  The  First  Chapter  relates  to  the 
qualities  and  requisites  of  bills  and  notes,  including  all 
bankers'  notes,  as  well  as  drafts  on  bankers,  considered 
as  to  their  general  nature  and  effects.  The  Second 
Chapter  treats  of  them  with  relation  to  the  different 
parties  who  may  be  bound  by  them,  and  the  various 
modes  in  which  these  parties  may  be  bound.  The 
Third  Chapter  relates  to  their  transmission,  or  their 
transference  by  indorsation,  or  otherwise*  The  next 
subject,  viz.  their  execution,  comprehends  two  different 
cases,  viz,  1^/,  The  case  when  a  note  is  paid,  or  a  bill  is 
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accepted  and  paid  according  to  its  tenor }  and,  Se%, 
The  opposite  case,  when,  in  consequence  of  the  proper 
debtor  failing  to  accept  or  pay,  the  holder  has  a  claim 
of  recourse  against  the  drawer  and  indorsers.  The  first 
of  these  cases  is  discussed  in  Chapters  Fourth  and  Fifth, 
which  treat  of  Acceptance  and  of  Payment.  In  the 
Sixth  Chapter,  on  Negotiation,  I  have  discussed  the 
measures  necessary  for  securing  the  holder's  recourse 
against  the  drawer  or  indorsers,  in  the  event  of  non- 
acceptance  or  non-payment.  The  natural  sequel  to  this 
subject  is  Chapter  Seventh,  on  Action  and  Diligence, 
which  treats  of  the  legal  remedies  competent  in  every 
case  against  all  the  several  parties  to  bills  and  notes, 
and  the  procedure  by  which  these  remedies  are  made 
available.  In  the  whole  of  this  discussion,  it  is  taken 
for  granted,  that  bills  and  notes  are  subsisting  docu- 
ments. But  the  fourth  head,  viz.  their  extinction,  is 
next  discussed  in  Chapter  Eighth,  which  treats  of  Pre- 
scription. 

This  arrangement  appears  to  exhaust  the  subject  of 
bills  or  notes,  on  the  supposition  of  the  several  parties 
concerned  in  them  remaining  solvent.  But  the  title 
to  such  documents,  their  transmission,  and  the  different 
claims  competent  on  them,  may  be  affected  by  the  in- 
solvency or  bankruptcy  of  the  several  parties  who  are 
in  right  to  them,  or  are  debtors  in  them  ;  and,  there- 
fore, I  have  employed  the  last  Chapter  in  treating  the 
important  subject  of  insolvency  and  bankruptcy,  as 
affecting  bills  and  notes,  considered  in  these  different 
relations. 

In  some  treatises  on  bills  and  notes,  letters  of  credit 
have  been  discussed  separately.  I  have  conceived  it 
advisable  to  insert  those  decisions  which  relate  to  letters 
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of  credit  as  guaranteeing  bills  or  notes,  especially  those 
which  respect  their  negotiation,  in  the  body  of  this 
work.  But  I  have  refrained  from  entering  into  the 
discussion  of  letters  of  credit  generally,  as  that  forms 
a  subject  not  at  all  connected  with  bills  or  notes. 
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CHAPTER  L 


OF  THE  REQUISITES  AND  QUALITIES  OF  BILLS  OF  EXCHANGE, 
PEOMISSOEY-NOTES,  BANK  NOTES,  BANKERS*  NOTES,  AND 
CHECKS  ON  BANKERS. 

A  BILL  OF  EXCHANGE  IS  a  written  request,  addressed  by  a 
person  who  is  called  the  drawer,  to  another  person  called  the 
drawee,  desiring  him  to  pay  a  certain  sum  of  money,  either 
to  the  drawer  himself,  or  to  a  third  party,  called  the  payee, 
within  a  certain  time  after  its  date,  or  after  it  is  presented  for 
payment,  or  on  demand.  If  the  drawee  signs  the  bill  in  token 
of  his  agreeing  to  this  request,  he  is  called  the  acceptor. 

A  promissory-note  is  a  written  promise,  signed  by  the 
granter,  whereby  he  engages  to  pay  a  certain  sum  of  money 
to  another  person,  called  the  payee,  within  a  specified  time 
after  its  date,  or  on  demand. 

The  payee  of  a  bill  or  note  may  transfer  it  to  a  third  party, 
by  writing  his  name  on  the  back,  cither  simply,  or  with  an 
order  prefixed  to  pay  its  amount  to  a  certain  individual.    He 
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is  then  called  the  indorser ;  and  the  person  to  whom  the  right 
is  transferred  by  the  indorsation  is  called  the  indorsee  or 
holder.  This  indorsee  may  transfer  his  right  by  the  same 
means  to  a  third  party,  and  each  successive  indorsee  may  do 
the  same. 

When  a  promissory-note  is  first  indorsed,  it  then  resembles 
a  bill  of  exchange ;  the  payee  who  has  indorsed  it  being  in 
the  situation  of  drawer,,  the  granter  in  that  of  acceptor,  and 
the  indorsee  in  the  place  of  payee  of  the  bill  S 

A  bill  is  either  foreign  or  inland.  The  former  is  a  bill 
drawn  or  payable  abroad  *.  Such  bills  are  generally  made 
payable  to  a  different  party  from  the  drawer ;  but  there  is 
nothing  to  prevent  him  from  being  likewise  payee.  An 
inland  bill  is  drawn  on  a  person  living  in  the  same  country 
with  the  drawer,  either  in  favour  of  a  third  party,  or  of  the 
drawer  himself. 

In  Scotland,  payment  of  bills  may  be  enforced  summarily, 
without  an  action.  This  right  of  siunmary  execution  was 
introduced  by  the  act  1681,  c.  20,  which  enacts,  Ist,  That, 
on  the  observance  of  certain  requisites,  to  be  afterwards 
stated  more  particularly,  there  shall  be  summary  diligence 
on  foreign  bills,  at  the  instance  of  the  payee  or  his  order, 
and  that  either  against  the  drawer  or  indorser  in  case  of 
non-acceptance,  or  against  the  acceptor  in  case  of  non-pay- 
ment, for  the  whole  sums  contained  in  the  bill ;  and,  2dly^ 
That,  in  case  of  the  forms  therein  prescribed  as  essential  to 
susunary  diligence  not  being  observed,  'no  remedy  shall  be 
competent  on  the  bill  except  an  ordinary  action.  The  act 
contains  various  other  provisions,  which  shall  be  afterwards 
explained  in  detail '.  The  right  of  using  summary  execution 
was  afterwards  extended  to  inland  bills  by  the  act  1696,  c.  36, 
which  enacts,  ^<  That  the  same  execution  shall  be  competent, 
*^  and  proceed  upon  inland  bills  and  precepts,  as  is  provided 
*^  (by  the  said  act)  to  pass  upon  foreign  bills  of  exchange,''  and 
*<  which  act  is  hereby  extended  to  inland  bills  and  precepts  in 
^*  all  points."     The  act  12  Geo.  III.  c.  72,  contains  various 

*  Per  Lord  MansSeld,  Burrow's  Rep.  609. 
'  Bayley,  p.  26,  5(b  edition. 

*  This  subject  shall  be  more  fully  discussed  afterwards,  in  Cbap.  VII.  on 
Action  and  Diligence. 
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extensions  of  these  acts  with  regard  to  summary  diligence^, 
and  in  particular,  it  authorises  <Uligence  for  non-payment  as 
well  as  non-<acceptance,  against  the  drawers  and  indorsers  as 
well  as  the  acceptors  of  bills,  conjunctly  and  severally.  Inland 
bills  have,  since  the  date  of  the  act  1696,  c.  36,  possessed  in 
Scotland  all  the  privileges  allowed  to  foreign  bills.  On  this 
principle,  the  Court ',  after  taking  the  report  of  merchants  as 
to  the  practice,  decided,  m  an  early  case,  that  separate  pay* 
ments  of  such  a  bill,  not  appearing  on  the  face  of  it,  could  not 
be  pleaded  against  an  onerous  indorsee.  And  again',  in  the 
case  of  an  inland  biQ  between  two  parties  only,  (though  it  was 
pleaded  that  such  a  dociunent  could  not  be  considered  as 
granted  in  re  mercatoria^  but  merely  as  a  security  for  debt,) 
the  Court,  after  full  discussion,  held,  that  it  was  privileged  as 
a  bill,  insomuch  that  an  onerous  indorsee  was  not  liable  to  a 
plea  of  compensation  competent  against  the  original  drawer. 

Promissory-notes  in  Scotland  were  not  at  first  allowed  almost 
any  of  the  privileges  of  bills  ^.  But  the  act  12  Geo.  TIL 
c.  72,  §  36,  (made  perpetual  by  23  Geo.  III.  c.  18,  §  55,) 
put  an  end  to  this  state  of  things,  by  enacting,  that  *^  the 

same  diligence  and  execution  shall  be  competent,  and  shall 

proceed  upon  promissory-notes,  whether  holograph  or  not, 
<<  as  is  provided  to  pass  upon  bills  of  exchange  and  inland 
**  bills  by  the  law  of  Scotland ;  and  that  proqiissory-notes 
**  shall  bear  interest  as  bills,  and  shall  pass  by  indorsation ; 
^^  and  that  indorsees  of  promissory-notes  shall  have  the  same 
^^  privileges  as  indorsees  of  bills  in  all  points."  Promissory- 
notes  are  now  therefore  altogether  in  the  same  situation  with 
bills  of  exchange. 

In  England,  even  foreign  bills  were,  till  a  comparatively 
recent  period,  confined  to  transactions  between  merchants,  it 
having  been  sustained  as  a  defence  by  the  Court  of  King's 
Bench,  so  late  as  the  reign  of  William  and  Mary,  against  an 

'  Vid€  Cl»p.  VII. 

'  Fairbolm  v.  Cockburn,  S4th  June  1714<,  Morr.  1506. 

'  Tudbope  t?.  Turnbull,  18tb  Juue  1748,  Mott.  1437»  and  1510. 

*  Arbutbnot  v.  Scott,  29th  Jan.  1708,  Morr.  12255;  Heriot  v.  Blytb,  Not. 
1681,  Morr.  17020;  King  ti.  Eisdale,  Morr.  12256;  Bundle  v.  Kennedy, 
12Ui  Feb.  1708,  Morr.  12256;  Gordon  v.  Forbes  and  Innea,  2d  Feb.  1739, 
Morr.  712, and  12258;  Gillendersv.  Birtwbistle,  17th  July  1766,  Morr.  12258; 
Greig  v.  Green,  25tb  Jan.  1771,  Morr.  12259. 
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action  on  a  bill  of  exchange  drawn  in  France,  that  the  defend* 
ant  was  a  gentleman,  and  could  not,  therefore,  be  bound  by 
such  a  document,  seeing  bills  were  mercantile  documents  \ 
The  judgment,  however,  was  reversed  in  the  Exchequer  Cham- 
ber on  a  writ  of  error ;  and  it  was  decided  that  foreign  bills 
were  binding  generally  on  all  classes.  Inland  bills,  likewise, 
gradually  acquired  in  England  the  same  privileges  with  foreign 
bills,  although  a  distinction  is  still  made  between  them  as  to 
some  of  the  measures  necessary  for  recovering  payment  and 
preserving  recourse.  On  this  subject  the  9  and  10  Will.  III. 
c.  17,  and  the  3  and  4  Anne,  c.  9,  §  4,  &c.  contain  certain 
provisions  respecting  inland  bills,  which  shall  be  afterwards 
noticed.  The  last-mentioned  act,  §  1,  2,  likewise  makes 
promissory-notes  indorsable  in  the  same  manner  as  inland  bills 
of  exchange,  and  confers  on  them  the  same  privileges  and 
remedies  for  recovery  of  payment  which  are  competent  by 
law  upon  inland  bills.  It  has  been  decided  ^,  that  this  act 
of  Anne,  being  general  in  its  application  to  all  promissory- 
notes,  confers  on  a  promissory-note  made  in  Scotland  the  same 
privileges  as  on  a  note  made  in  England.  Bills,  therefore, 
whether  foreign  or  inland,  and  promissory-notes,  are  now  on 
the  same  footing  in  England  as  iii  Scotland  with  regard  to  their 
general  requisites  and  privileges,  and  most  of  the  rules  which 
apply  to  the  one  are  applicable  to  the  other. 

In  the  present  Chapter  we  shall  consider, 

L  Certain  qualities  and  requisites  connected  with  the  ge- 
neral nature  of  bills  or  notes,  and  the  purposes  to  which  they 
are  applicable. 

II.  The  qualities  essential  to  their  form  and  constitution, 
and  the  rules  according  to  which  they  are  construed  and  re- 
ceive effect. 

»  Sftnfield  V.  Witherly,  Carlhew,  82. 

•  Milne  v.  Graham,  1  Barnew  and  Cressw.  192,  2.  Dowl.  and  Ryl.  293, 
confirmed  by  Bentley  «.  Nortbbouae,  1.  M.  and  Malk.  66,  which  related  to  a 
bill  made  in  Scotland,  and  also  Pollard  o.  Herries,  3  B.  and  Pull.  335.  A  con- 
trary opinion  had  been  previously  expressed  in  Carr  v.  Shaw,  Bayley,  26.  The 
point  was  afterwards  stated  as  still  open  by  Tenterden,  C.  J.  in  De  la  Chaumette 
V.  The  Bank  of  England,  9  B.  and  Cr.  206,  which,  however,  was  sent  to  a  new 
trtal,  on  another  ground.  But  it  has  been  since  decided,  on  full  argument,  that 
the  3  and  4  Anne,  c.  9»  protects  the  negodability  of  English  bank  notes  in 
France,  in  another  case,  De  la  Chaumette  v.  The  Bank  of  England,  2  B.  and 
Ad.  208. 
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III.  Their  completion  by  delivery, — ^its  consequences,  and 
the  obligations  arising  from  it. 

IV.  The  effect  of  alterations  made  on  bills  or  notes  before 
or  after  delivery,  with  reference  to  their  obligatory  force, 
whether  at  common  law,  or  under  the  stamp  acts. 

Having  thus  discussed  the  general  requisites  and  qualities 
of  bills  and  notes,  we  shall  examine  shortly, 

V.  The  leading  peculiarities  of  those  documents  which  fall 
under  the  several  descriptions  of  bank  notes,  bankers'  notes, 
and  drafts  or  checks  on  bankers. 


NO  FORM  OF  WORDS 


Section  I. 

Qualities  and  Requisites  anmected  with  the  general  Nature 

and  Purposes  ff  Bills  and  Notes. 


!•  No  particular  form  of  words  is  necessary  to  constitute  a 
bill  or  note ;  it  is  enough  if  its  purport  be  clearly  expressed. 

It  is  said,  that,  in  one  case  i,  even  an  indorsement  on  a  bond 
was  held  to  be  a  good  bill  for  its  contents ;  the  bond  itself,  to 
which  the  indorsement  referred,  supplying  what  was  necessary 
to  complete  its  meaning. 

In  England,  it  has  been  held  that  an  order  "  to  deliver*'  a 
certain  sum  would  constitute  a  good  bill',  and  that  a  written 
promise  to  be  "  accountable*"  or  "  responsible*"  for  a  certain 
sum  to  a  party  or  his  order,  or  a  promise  that  he  or  his  order 
should  receive  *  "  a  hundred  pounds,"  would  be  a  good  pro- 
missory-note. But  it  has  been  decided  6,  that  a  mere  acknow- 
ledgment of  debt,  without  a  promise  to  pay,  is  not  a  bill  or 
note ;  and  that  an  acknowledgment,  that  a  party  had  left  ^^  in 
<^  my  hands  £.200,"  was  not  a  bill  or  note,  and  farther,  was 
not  liable  to  a  receipt  stamp.  An  acceptance  of  a  document  ad- 
dressed to  the  acceptor,  but  bearing  "  I  promise  to  pay,"  &c.*. 
has  been  held  to  be  a  promissory-note ;  or  an  acknowledgment 
to  have  received  a  sum,  <<  which  I  promise  to  pay  on  demand, 
**  with  interest^ ;"  and  it  has  been  decided,  that  a  party  who 


'  Alison  V.  Crawford,  cited  in  Thoirs  v.  Fraser,  Morr.  1470. 
'  Per  C.  J.  in  Morris  v.  'La^^  2  Lord  Raym.  Rep.  1397. 
'  jPer  C.  J.  in  Morris  v.  Lee,  Note  2. 
«  Per  Reynolds  J.  (S.  C.)  8  Modern  Rep.  364. 

*  Per  Fortescue  J.  (S.  C.)  8  Modern  Rep.  364.      Vtde  farther  on  this  sub- 
ject,  Chadwick  v.  Allen,  2  Str.  706;  (RuflT  v.  Webb,   1  £sp.  C  N.  P.  426; 
contra  Little  «.  Slackford,  M.  and  Malk.  171) ;  Cashbourn  v.  Dutton,  Selwyn*a 
N.  P.  378,  dth  edit. ;  Popplewell  v.  Wilson.  1  Str.  263. 

'  Fisher  v.  Leslie,  1  Espinasse,  426 ;  Israel  v.  Israel,  1  Camp.  490. 

*  Tomkins  r;.  Ashby,  6  B.  and  Cr.  541. 

*  Black  V.  Bell,  2  M.  and  Malk.  149. 

*  Ashby,  3  M.  and  Pay.  186.  A  decision  somewhat  inconsistent  with  tbow 
now  cited,  is  said  to  have  been  pronounced  in  Guy  v.  Harris,  Bay  ley  6»  Chitty, 
8ih  edition,  558 ;  but  it  would  not  probably  be  now  followed.  . 
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signed  and  indorsed  a  document,  bearing,  **  I  promise  to  pay," 
&c.  was  liable  as  on  a  promissory-note,  although  another 
party,  to  whom  it  was  addressed,  had  also  written  his  name 
across  it  \  An  obligation  to  pay  £.5  for  the  purchase  of  a 
cart  has  been  held  not  to  be  a  note,  but  an  agreement,  and 
has  been  sustained  when  written  on  a  6d.  receipt  stamp'.  A 
request  to  pay  £.7,  and  place  it  to  my  account,  and  you  will 
oblige,  &c.  has  been  held  not  to  be  a  bill,  there  being  no  de- 
mand as  of  right  ^ 

It  has  been  held  in  England,  that  a  note  acknowledging  to 
have  borrowed  a  certain  sum,  ^^  which  I  promise  never  to  pay," 
is  a  good  promissory-note^,  and  that  documents  in  the  form  of 
bills,  which  were  addressed  to  the  drawees  thus,  *^  At  (instead 
"  of  TV)  Messrs  John  Morson  and  Co.* ;"  or  "  At  (instead 
"  of  To)  John  Perring  and  Coy.'s  ^"  were,  notwithstanding, 
valid  bills,  and  afforded  good  ground  of  action  against  the 
drawers,  but  were  not  promissory-notes''.  In  Scotland,  where 
the  use  of  siunmary  diligence  on  bills  and  notes  renders  it 
necessary  to  construe  them  according  to  their  obvious  meaning, 
an  express  promise  to  pay  is  required,  and,  therefore,  the 
promissory-note  first  mentioned  would  not  have  been  sustained, 
though  the  money  might  have  been  recovered  from  the  granter 
by  an  action  on  the  ground  of  fraud.  The  same  remedy 
would  probably  have  been  necessary  in  the  two  other  cases, 
seeing  the  documents  in  question  had  not,  what  is  essential  to 
a  bill,  viz.  a  proper  address  to  the  drawees.  This  defect  was 
not  supplied  by  acceptance  of  the  bills,  which  has  been  held 
to  point  out  the  drawee,  independently  of  any  address ;  and  the 
drawer's  obligation  under  the  bill,  depending  on  its  validity  as 
a  bill,  could  not  be  effectual,  if  it  was  wanting  in  such  an 
essential  point. 

Action  has  been  sustained  against  the  drawer  of  a  bill,  which 

>  Edis  V,  Bury,  6.  B.  and  Cr.  433. 
'  Ellis  V.  Ellis,  Gow,  216. 

*  Little  V,  Slackford,  1  M.  and  Malk.  171. 

iVbte.— As  to  other  documents  which  have  been  held  to  be  or  not  to  be  bills  or 
ootes,  see  post,  on  stamps  of  bills  or  notes. 

*  Per  Lord  Hardwicke,  in  Simpson  v,  Vaugban,  2  Atkins,  32. 

*  Shuttleworth  v.  Stephens,  1  Camp.  407. 
'  Allan  9.  Mawson,  4  Camp.  1  Id. 

'  Hex  V.  Huntefi  Bajk^y  7;  Russ.  and  Ry.  C.  C.  511. 
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was  drawn  really  on  himself^  under  his  own  name^  though 
with  a  different  designation  ^  he  being  liable  as  drawer,  as  if 
he  had  drawn  the  bill  on  a  fictitious  person.  It  has  been  said', 
that  such  an  instrument  is  in  legal  operation  rather  a  note  than 
a  bill.  But,  when  the  drawers  and  acceptors,  though  consist- 
ing of  the  same  individuals,  subscribe  under  different  firms, 
the  instrument  must  be  considered  as  a  bill,  since  the  drawers 
and  indorsers  are,  ex  facie  of  it,  distinct  parties  ^.  As  the 
partners  of  both  firms,  however,  are  truly  the  same,  it  has  been 
decided,  that  the  holder,  on  establishing  this  fact,  may  use 
diligence  against  any  individual  partner,  either  as  drawer  or 
acceptor  *.  In  an  English  case  ^,  where  a  bill  was  drawn  on 
the  defendiint  by  a  firm  of  which  he  was  a  partner,  and  was 
accepted  by  him,  it  was  held  competent  to  sue  him  under  two 
separate  declarations,  in  one  as  drawer,  and  in  the  other  as 
acceptor. 

A  bill  or  note  must  be  in  writing ;  but  the  writing  may 
beinpenciP. 

2.  Bills  or  notes  must  be  granted  for  money,  and  not  for 
commodities.  Thus  it  has  been  decided,  that  precepts  for 
delivery  of  salt ''  have  not  the  privileges  of  bills,  but  that  an 
indorsee  in  such  documents  is  merely  a  common  assignee  ^ ; 
and  the  same  rule  has  been  applied  to  the  acceptance  of  a  bUl 
for  delivery  of  grain  ®,  though,  in  all  these  cases,  the  docu- 
ments founded  on,  being  in  re  mercatoria^  were  sustained  as 
probative  writs ;  and  the  decision  in  the  case  last  referred  to, 
implies,  that  the  indorsement  of  such  a  document  was  effec- 
tual as  an  assignation.  The  same  thing  has  been  decided  *®, 
on  the  ground  of  mercantile  usage,  with  regard  to  the  indorse- 

'  Starkie  v.  CheesinAn»  Carthew's  Rep.  509 ;  tk^hers  v.  Herriot,  1  Shower, 
J 63;  Robinson  v.  Bland,  Burrow's  Rep.  1077;  Jocelyn  v.  La  Serre,  Fortes- 
cue,  282;   Roach  v.  Ostler,  1  M.  and  Ryl.  120. 

«  Bayley,  8. 

«  Per  Lord  £ldon  in  ex  parte  Parr,  18  Ves.  69. 

*  Thomson  v.  Liddel  and  Co.  and  others,  2d  July  1812.  F.  C. 
»  Wise  r.  Prowse.  9  Price,  393. 

0  Geary  o.  Physic,  5  B.  and  Cr.  234. 

*  Lcsly  V.  Robertson,  16th  Dec  1713,  Morr.  1397;  Douglas  r.  Erskinc, 
18th  Feb.  1715,  Morr.  1397. 

"  Ibid. 

*  Bruce  of  Powfoulis  v.  Wark  and  Maxwell,  Nov.  1729,  Morr.  1399. 
^  Hamilton  v,  Dalryrople,  31st  Jan.  1724,  Morr.  1403. 
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mcnt  of  a  fish  debenture,  Vhich,  indeed,  was  in  one  case  * 
found  preferable,  though  blank,  to  an  arrestment  used  after 
its  date  in  the  hands  of  the  Commissioners  of  Customs.  There 
is  reason,  howeyer,  to  doubt  whether  this  decbion  would  be 
now  followed.  In  a  subsequent  case ',  where  the  indorsee  of 
a  fish  debenture  brought  an  action  for  its  amount,  against  the 
original  holder  and  indorser,  the  Court,  holding  inter  alia^ 
that  debentures  had  not  the  privileges  of  bills,  sustained  a  de- 
fence of  compensation  by  him,  in  respect  of  a  debt  due  to  him 
by  an  intermediate  holder,  whose  name  did  not  appear  on  the 
debenture. 

In  England,  the  privileges  of  bills  have  been  always  re- 
fused to  dociunents  given  for  the  performance  of  other  acts 
than  the  payment  of  money  ^.  In  two  recent  cases  ^,  certain 
promissory-notes  made  payable  in  money  or  Bank  of  England 
notes  were  found  null,  it  being  held  that  they  should  have 
been  made  payable  in  money  alone;  but  a  document  pro- 
mising to  pay  <^  pound,"  instead  of  ^^  pounds,"  has  been  held 
in  England  to  be  a  promissory-note  '• 

3.  A  bill  or  note  must  be  payable  absolutely  and  at  all 
events.  The  privileges  of  a  bill  have,  therefore,  been  re- 
fused ®  to  a  document  granted  for  payment  of  ten  shillings 
per  diem  to  the  holder,  till  he  should  be  provided  with  a  com- 
pany in  the  army ;  and  also,  in  another  case,  to  a  bill  ^  made  ' 
payable  only  in  a  particular  event.  But  a  document,  which 
makes  the  payment  certain,  is  valid  as  a  bill,  though  it  pro- 
vides for  payment  out  of  a  particular  fund,  as,  where  the 
drawer  of  a  bill  orders  the  drawee  to  pay  a  third  party  or 
order  £.111  "  out  of  the  first  subsistence  you  receive  for 
"  me,"  but  with  the  words  added,  "  which  (sum)  shall  become 
"  due  eight  months  after  datcy'  these  last  words  being  held 

1  Hope  V.  Neilson,  25tb  July  1744>  Morr.  p.  1403. 

'  AlisoD  v.  Williamson's  Representatives,  7.  Not.  1749,  Morr.  16981 ; 
Elcbies.  V.  Bill,  No.  46. 

>  Martin  V.  Cbauntry,  2  Strange,  1271;  Bailer's  Aisi  Ph'tK,  278;  Bolton 
V.  Dugdale,  4  B.  and  Ad.  619. 

*  Imeson,  ex  parte,  2  Rose's  B.  C.  225 ;  Davison,  ex  parU,  Buck,  B.  C. 
31.     VidB  also.  Rex  v.  Wilson,  Bayley,  11. 

«  Rex  V.  Post,  Bayley,  11 ;  Cbitty,  153w 

*  Viscount  Garoock  v.  The  Duke  of  Qucensberry,  Feb.  1721,  Morr.  1401. 
'  Campbell  v.  Campbell,  1793,  Morr.  14ia 
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to  make  the  debt  absolute '.  In  ^another  case,  a  bill  being 
drawn  on  a  paymaster,  payable  out  of  his  clearings  for  a 
certain  period,  and  **  in  fiill  of  his  and  hauboie's  dues  from 
**  said  regiment,  when  received,"  and  being  accepted  by  him 
"  when  the  clearance  comes  to  my  hand,"  the  Court  *  pre- 
ferred the  payee  to  an  arrestment  in  the  hands  of  the  com- 
missioners for  payment  of  the  fund.  Here,  the  fund  being 
a  public  fund,  both  the  certainty  of  its  payment  and  its  suf- 
ficiency to  pay  the  bill  seem  to  have  been  undoubted.  But 
it  is  not  certain  that  this  was  the  ground  of  decision.  In  an- 
other case,  a  bill  was  sustained,  when  made  payable  only  on 
the  payee  delivering  to  the  acceptor  the  vendition  of  a  ship, 
which  he  had  been  commissioned  by  him  to  purchase^,  though 
that  event  appears  to  have  been  contingent.  But  the  objec- 
tion was  not  stated.  Again,  the  Court  sustained  a  bill  made 
payable  to  a  wife  after  her  marriage,  exclusive  of  the^'t^  sno- 
nYi,  (the  debt  for  which  it  was  granted  not  falling  under  the 
fus  mariti,)  because  the  exclusion  was  intended,  not  to  make 
the  payment  conditional,  but  to  designate  the  wife  as  the  pro- 
per payee  ♦. 

In  England,  with  regard  to  bills,  and  also  promissory- 
notes,  which  are  on  the  same  footing  with  them,  these  rules 
are  established ;  Ist,  That  no  document  can  be  considered  as 
a  bill  or  note,  in  which  the  sum  to  be  paid  is  not  precisely 
fixed,  or  in  which  payment  is  made  to  depend  on  a  contin- 
gency, or  in  which  there  is  any  uncertainty,  either  as  to  the 
obligant  or  the  payee,  as  where  a  biU  or  note  is  made  pay- 
able by  or  to  A  or  B ;  which  case,  however,  is  different  from 
that  to  be  afterwards  mentioned,  of  a  bill  or  note  blank  in  the 
payee's  name ;  2(f/y,  That,  though  a  bill  payable  only  out 
of  a  particular  fund  cannot  be  sued  on  as  a  bill,  the  ac- 
ceptance of  it  warrants  an  action  against  the  acceptor  for 
money  had  and  received  to  the  holder's  use  * ;  and  operates 
an  assignment  of  the  fund  in  the  acceptor's  hands,  to  the  ex- 

1  M'DowaI  0.  Duke  of  Douglas,  June  1731,  Morr.  1541. 

*  M*Oibbon  o.  The  Managers  of  l^eirmill's  Factory,  Morr.  1400. 

*  Gibson  v.  Leith,  8d  Jan.  1711,  Morr.  10087. 

*  Mungal  V.  Calder,  11th  Jan.  1750,  Morr.  5771. 
«  Maber  v.  Mastiaa,  2  Bla.  1072. 
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elusion  of  his  general  creditors  i ;  and,  d^y,  That  a  do* 
cument  is  valid  as  a  bill  or  note,  if  the  payment  is  certain, 
although  a  particular  fund  should  be  pointed  out  as  that  out 
of  which  it  is  expected  to  be  made,  or  though  the  payment  is 
not  to  take  place  till  the  occurrence  of  an  event  not  yet  ar- 
rived', or  though  it  is  not  to  be  made  till  notice  by  the  payee, 

*  Kirk,  $x  parte^  1  Atk.  108. 

*  For  an  illustration  of  the  first  of  these  rules,  consult  Carlos  v.  Francourt, 
5  Term  Rep.  482;  Roberts  v.  Peake,  1  Burr.  323;  Dawkes  v.  Lord  Delo- 
rune,  3  Wilson,  207 ;  Hill  v.  Halford,  2  Bos.  and  Pull.  4] 3 ;  Blackenbagen  v. 
Blundell,  2  Baroew  and  Alders,  417 ;  Kingston  v.  Long,  Bayley,  16;  Smith 
V,  Bobeme,  3  Lord  Raym.  67;  Beardesley  v.  Baldwin,  Str.  115  J  ;  Braham  v. 
Bubb,  Chitty,  155 ;  Appleby  v.  Biddulph.  cited  8  Mod.  Rep.  363 ;  Joceylin 
o.  La  Serre,  10  Mod.  R.  294,  316 ;  ex  parte  Tootel,  4  Ves.  jun.  372  ;  Jenny 
9.  Hcrle,  Lord  Raym.  1361 ;  Pearson  v.  Garret,  Cumberb.  227,  4  Mod.  242; 
Haydock  v.  Lincfa,  Raym.  1563;  Banbury  v.  Liset,  2  Str.  1211;  Ralli  v. 
Sarrell,  1  Dowl.  and  Ryl.  Cas.  N.  P.  33 ;  Palmer  v.  Pratt  and  others,  9  Moore, 
358 ;  Clarke  u.  Perceval,  2  B.  and  Ad.  560 ;  Morgan  v.  Jones,  I  C.  and  J. 
162,  1  Tyrrwh.  29.     Acceptances  in  some  of  these  cases,  as  in  Jenny  v.  Herle, 
and  Banbury  t;.  Liset,  were  conditional  of  the  acceptor  ever  obtaining  posses- 
sion of  a  certain  fund.     An  ordinary  acceptance,  on  the  contrary,  is  held  to 
admit  the  actual  possession  of  a  fund,  because  it  obliges  the  drawee  to  pay  at  all 
events.    The  same  rule  is  farther  illustrated  by  the  cases  of  Leeds  v.  Lancashire, 
2  Camp.  205 ;  Hartley  i;.  Wilkinson,  4  Camp.  127,  and  4  Mauleand  Sel.  25; 
Williamson  v.  Bennet,  2  Camp.  416;  Smith  v.  Nightingale,  2  Starkie,  375; 
per  the  Lord  Chancellor  in  Yates  v.  Grove,  1  Ves«  281 ;  Lewis  v.  Ord,  stated 
in  Selw.  N.  P.  382,  note  71,  5ih  edit.  ;  Bolton  v.  Dugdale,  1  Nev.  and  Man. 
412.  and  4.  B.  and  Ad.  619.     For  cases  as  to  the  uncertainty  of  the  obligant 
or  payee,  vide  Rex  v.  Richards,  1  Russ.  and  Ry.  C.  C  193 ;  Rex  v.  Randall, 
Hfui.  195 ;  Ferris  v.  Bond,  4  B.  and  A.  679,  Bayley,  17,  N.  22 ;  Blackenbagen 
V.  Blundellt  2  B.  and  A.  417.     The  cases  in  support  of  the  second  rule  have 
been  already  noticed.     In  illustration  of  the  third  rule,  reference  may  be  made 
to  Macleod  v.  Snee,  Lord  Raym.  1481 ;  Str.  762 ;   1  Barnard,  12 ;   Pierson  v, 
Dunlop,  2  Cowp.  571 ;  Burchell  v.  Sclocock,  Lord  Raym.  1545;  Hausonillier 
V.  Hartinsk,  7  T.  R.  733;  consult  also  Butler  v.  Cripps,  6  Mod.  29,  Mod.  and 
Ent.  312,  Anon.  Tel.  Case,  29.     In  all  these  cases  a  particular  fund  is  refer- 
red to,  though  the  payment  is  declared  to  be  independent  of  it.      Vide  also 
Andrews  p.  Franklin,  1  Str.  23;  Cook  v.  Colehan,  Willcs,  393;  Gossv.  Nelson, 
1  Burr.  227,  in  which  cases  the  payment  is  delayed  till  the  occurrence  of  a 
future  though  certain  event    In  Evans  v.  Underwood,  as  stated  in  1  Wils.  262| 
the  reporter  says  ke  heard  that  the  Court  gave  effect  to  a  note  which  was  made 
payable  on  thepojfee  receiving  hie  wages  from  hie  Me^esty^s  ship  Suffolk,    But  the 
Court  are  said,  (Selwyn,  382,  note  71,)  to  have  afterwards  doubted  whether 
this  was  so  decided ;  and  though  they  intimated  that  the  decision,  if  given,  must 
have  proceeded  on  the  ground  of  the  paying  off  of  the  ship  being  a  certain  event, 
yet  Bayley,  (24,  note  51,}  reasonably  questions  the  soundness  of  such  a  decision, 
as  it  was  uncertain  whether  the  payee  might  ever  receive  his  wages. 
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provided  there  is  an  unconditional  acknowledgment  of  debt'. 
These  rules  appear  in  the  abstract  to  be  consistent  with 
those  of  our  law.  But  it  must  be  afterwards  considered  to 
what  extent  it  is  compatible  with  the  nature  of  a  bill  or  note, 
as  a  mercantile  document,  to  delay  the  payment  of  it  till  the 
occurrence  of  a  future  though  certain  event. 

Bills  or  notes  which  are  void  on  any  of  the  grounds  now 
mentioned,  cannot  be  effectual  grounds  of  claim  in  the  hands 
of  an  indorsee,  or  against  a  bankrupt  estate '. 

It  has  been  even  made  a  subject  of  discussion  in  England, 
whether  conditions  of  payment,  when  contained  in  a  separate 
memorandum  on  the  bill  or  note,  may  not  control  its  effect,  so 
as  to  render  it  inoperative.  These  points  appear  to  be  settled 
by  the  English  Courts ;  1^^,  That  the  terms  of  a  bill  or  note 
cannot  be  qualified  by  parole  evidence  of  any  separate  agree- 
ment made  at  the  same  time  ',  though  effect  will  be  given  ta 
such  an  agreement  made  afterwards  ^ ;  2d7y,  That  a  memo- 
randum, written  either  on  the  bill  or  note,  or  on  a  separate 
paper,  with  the  consent  of  parties,  before  they  subscribe,  may 
limit  or  do  away  its  effect,  at  least  in  a  question  between  the 
original  parties  ^,  but  will  not  probably  have  this  effect  against 
a  b<ma  fide  onerous  indorsee  ^ ;  3(%,  That  a  memorandum 

>  Clayton  i;.  Gosling,  5  B.  and  Cr. ;  8  Dowl.  and  Ryl.  362,  110;  alao 
Richards,  %  B.  and  Ad.  247. 
'  Consult  cases  noticed  in  Chitty,  164,  note  A. 

*  Hoare  v.  Grabam,  3  Campb.  57;  Rawson  i;.  Walker,  1  Starkie,  361; 
Woodbridge  o.  Spooner,  3  B.  and  A.  233 ;  Free  i;.  Hawkins,  8  Taunt.  92 ; 
Dukes  V.  Dow,  Chitty,  162,  notec;  Campbell  o.  Hodgson,  Gow,  74;  Ridout 
V.  Bristow,  I  Cr.  and  Jenr.  231,  Tyrrwh.  84;  Moseley  i;.  Hanford,  10  B.  and 
Cr.  729 ;  vidk  Usborn  v.  Larkin,  Chitty,  163,  note  c^  with  explanation  of  it  by 
him. 

^  Fu20  obsenrations  in  Hoare  v.  Graham,  3  Campb.  57  ;  and  Pike  v.  Sweet, 
Dans,  and  Lloy.  159. 

*  Bowerbank  v.  Montiero,  4  Taunt.  844 ;  Steel  v,  Bradfleld,  ibid.  277 ;  and 
Gibbon  t>.  Scott,  2  Starkie,  286 ;  where  the  separate  agreement  appeared  to  be  re- 
cognised, though  it  was  held  that  the  defendants  had  not  availed  themseWet 
of  it ;  vidt  also  Beete  v,  Bidgood,  1  M.  and  Ryl.  143;  7  B.  and  Cr.  453. . 

*  In  Bowerbank  v.  Montiero,  Gibbs  J.  rested  his  opinion  in  support  of  the 
memorandum  partly  on  the  ground  that  there  was  no  innocent  indorsee.  In 
Leeds  v.  Lancashire,  ante,  p.  I  ],  note  ^  where  it  was  maintained,  that  the  note 
sued  on  bad  been  rendered  conditional  by  a  memorandum  on  the  back  of  it, 
written  before  signature.  Lord  EUenborough  held,  that  this  maghl  potgibfy  have 
been  a  note  notwithstanding  in  the  hands  of  an  onerous  indorsee^  though  the  memo- 
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has  no  such  effect  unless  it  is  proved  to  have  been  written 
before  the  subscription  of  the  bill  or  note ' ;  Athly^  That  a 
memorandum  annexed  to  a  promissory-note,  specifying  a  par- 
ticular place  of  payment,  is  not  in  any  case  to  be  held  as  part 
of  the  note ',  or  as  limiting  its  operation.  Such  a  memoran- 
dum annexed  to  the  address  or  acceptance  of  a  bill  has  been 
held  to  be  in  a  different  situation,  for  reasons  to  be  afterwards 
explained.  The  first,  third  and  last  of  these  rules  probably 
would  be  adopted  in  Scotland.  But  it  is  doubtful  whether 
the  second  rule  would  be  admitted,  even  with  reference  to 
an  imsigned  memorandum  on  a  bill  or  note,  though  on  that 
subject  I  do  not  express  a  decided  opinion.  A  memorandum 
on  a  separate  paper  could  have  no  effect,  even  between  the 
parties  to  a  bill  or  note,  unless  it  were  separately  subscribed 
by  the  parties.  K  it  were,  in  such  a  case,  considered  as  a 
writing  in  re  mercatoria,  subscription  would  be  sufficient;  other- 
wise, additional  formalities,  peculiar  to  the  law  of  Scotland, 
would  be  required.  No  such  writing  could  be  effectual  against 
a  bonajide  onerous  indorsee  of  the  bill  or  note. 

4.  It  is  no  objection  to  a  bill  or  note  that  it  contains  state- 
ments or  explanations  which  are  extraneous  to  its  proper 
nature,  provided  these  do  not  limit  or  qualify  the  obligation 
contained  in  it ;  as,  for  instance,  a  bill  drawn  for  payment  of 
£.100,  as  the  price  of  a  crop  of  com  and  grass,  ^^  which  are 

nmduin  bad  the  effect  of  ▼oiding  it  as  between  the  original  parties.  In  the  sub- 
sequent case,  indeed,  of  Uartly  v,  Wilkinson,  ibid.,  his  Lordship  sustained  a 
similar  memorandum,  to  the  effect  of  voiding  the  note  even  against  an  indorsee. 
But  the  tendency  of  the  preceding  cases  appears  to  be  rather  against  this  judg- 
ment. 

'  In  Stone  p.  Metcalf,  4  Camp.  217,  an  alleged  limitation  of  a  note  in  a  me- 
morandum was  rejected,  partly  on  the  ground  stated  in  the  teit.  and  partly  be- 
cause it  was  held  to  form  in  itself  no  proper  limitation. 

■  Ezon  V.  Russell,  4  M.  and  S.  505 ;  Price  v.  Mitchell,  4  Camp.  260 ; 
Sanderson  v.  Judge,  2  H.  Bl.  509;  Wild  o.  Rennard,  1  Camp.  425;  Richards 
V.  Lord  Milsingtown,  Holt,  C.  N.  P.  364.  In  another  case,  Spitsbergen  v. 
Kobn,  1  Starkie,  125^  being  an  action  by  an  indorsee  against  the  granter  of  a 
note  made  in  Pruasia,  ]Myable  at  seven  days*  sight,  but  to  which  these  words 
were  added,  before  it  was  issued,  *<  accepUd  bjf  myteift  payable  everywhere  ;** 
Lord  Ellenborough  held,  that  these  words  formed  no  part  of  the  original  instru- 
nocnt,  but  merely  acknowledged  the  sight  of  the  note ;  and  that,  though  con- 
temporaneous with  it,  their  effect  in  law  was  subsequent,  via.  in  regulating  the 
term  of  payment. 
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^^  instantly  sold  you  at  the  foresaid  price ' ;"  or  a  bill  in  these 
words  :  "  Pay  to  me,  or  order,  the  sum  of  ,  and  this, 

^^  with  my  receipt,  shall  be  a  sufficient  discharge  of  all  I  can 
*'  ask  or  claim  of  you  preceding  this  date  * ;"  it  being  held 
that  the  insertion  of  this  discharge  did  not  affect  the  proper 
obligation  in  the  bill.  When  one  party  accepts  a  bill  as  prin- 
cipal, and  another  as  cautioner,  the  obligation  of  the  principal 
is  ralid.  Such  bills  were  once  held  null  as  to  the  cautioner ' ; 
but  it  appears  to  be  now  settled,  that  even  the  party  subscri- 
bing ^>  as  cautioner"  is  liable  to  the  holder  as  principal. 

5.  A  bill  or  note  is  not  invalid,  though  it  should  stipulate 
interest  from  its  date,  or  from  the  date  of  payment.  Such  a 
stipulation,  to  take  effect  from  the  date  of  payment,  cannot 
be  held  to  annul  it ;  for  interest  was  declared  to  be  due  from 
that  date  upon  accepted  bills,  by  the  act  1681,  c.  20;  the 
terms  of  which,  on  this  subject,  seem  almost  sufficient  to  in- 
clude all  bills,  but  which,  at  any  rate,  was  extended  in  this, 
as  well  as  in  all  other  points,  to  inland  bills,  by  the  act  1696^ 
c.  36  *.  Promissory-notes  were  placed,  in  this  as  in  other 
respects,  on  the  same  footing  with  bills,  by  the  12  Geo.  Ill, 
c.  72,  §  36.  In  England,  the  same  rule  exists^at  com- 
mon law  ^.  The  stipidation,  therefore,  of  interest,  either  on 
bills  or  notes,  from  the  date  of  payment,  merely  expresses 
what  the  law  provides,  and  hence  it  cannot  be  a  ground  of 
nullity.  Accordingly,  the  objections  stated  appear  to  have 
been  confined  chiefly  to  those  bills  or  notes  which  stipulate 
interest  from  their  dates.  But  such  a  stipulation  does  not 
seem  to  form  a  good  objection.  Its  existence  affords  a 
presumption,  that  the  debt  has  been  incurred  at  tJie  date  of 
the  bill  or  note,  though  the  payment  of  it  may  have  been 
delayed ;  and,  therefore,  the  creditor  has  a  right  to  stipu- 

>  Wilson  V.  Smith,  6tb  Dec.  1722,  Morr.  1402. 

*  Trotter  V.  Shiel,  21st  Feb.  1738,  Morr.  1402.  A  bill  of  the  same  kind 
was  sustained  without  any  objection  on  that  ground,  in  Erskine  o.  Thomson, 
12th  Dec.  1711,  Morr.  1501. 

*  Vide  on  this  subject,  Gibson  v.  Campbell,  27th  Not.  1753,  Morr.  1406; 
A'v.  B,  15tb  Jan.  1736,  CI.  Hom.  ;  same  case,  Elchtes,  o.  Bill ;  Alexander 
V.  Scott,  18th  June  1742,  Elchies,  ibid. 

«  Vide  Blair  v.  Oliphant,  8th  June  1708,  Morr.  473,  in  which  this  was  de- 
cided to  be  the  effect  of  the  act  1696. 

*  Laing  v.  Sione,  2  M.  and  Ryl.  561. 
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late  interest  from  that  date.  It  was  once  objected  to  such  a 
stipulation,  that  it  was  inconsistent  with  mercantile  practice ; 
but  this  was  at  last  found  not  to  be  the  case.  Finally,  It  was 
objected  that  this  stipulation  tended  to  convert  bills  or  notes, 
(contrary  to  their  proper  nature,)  into  permanent  securities 
for  money*  But  this  objection  applied  equally  to  stipulations 
of  interest  from  the  term  of  payment,  though  they  formed  no 
ground  of  nullity,  because  such  interest  is  due  ex  lege.  This, 
however,  was  the  strongest  objection  against  bills  or  notes 
stipulating  interest  from  their  dates,  at  a  time  when,  from 
there  being  no  short  prescription  of  these  docmnents,  it  was 
possible  that  they  might  be  kept  up  for  an  indefinite  time. 
But  that  risk  was  removed  by  the  sexennial  prescription ; 
more  especially  as  that  prescription  is  now  held  ^  not  to  be 
counteracted  by  any  pajonent  of  interest  made  icithin  the  years 
of  prescription  <.  Accordingly,  the  last  case  of  a  stipulation 
of  interest  from  the  date  of  the  bill,  in  which  the  Court  gave 
full  effect  to  the  bill',  occurred  after  the  sexennial  pre- 
scription was  established.     In  that  case,  which  related  to  the 

>  Ferguson  v.  Bethune,  7th  March  1811,  F.  C. 

*  In  the  former  edition  of  this  work,  a  sketch  was  given  of  the  remarkable 
fluctuation  of  judgments  which  took  place,  for  many  years,  on  this  subject. 
That  sketch  has  been  now  suppressed  as  unnecessary.  But  those  who  feelln- 
dined  to  trace  the  history  of  the  law  on  this  subject  may  consult  the  following 
cases,  which  are  in  favour  of  bills  bearing  interest  from  their  dates,  vis.  Hali- 
burlon  v,  Ker  and  £ord  March,  16th  Feb.  17Si5^  5  Brown's  Supp.  156;  Hen- 
derson V.  Sinclair,  Dec.  1727,  Morr.  1418;  Brown  v.  Irvine,  Feb.  1733,  2 
Fol.  Diet.  554;  Dinwoodie  v.  Johnstone,  28th  June  1737,  Morr.  1419;  £1- 
chies.  No.  16,  v.  Bill;  Gilhagie  v.  Orr,  13th  Dec.  1728»  Morr.  1421-2;  Dun 
V.  Adam,  5th  Feb.  1735,  Elchies,  No.  5,  v.  Bill ;  Schaw  o.  Russell,  9th  June 

1743,  Morr.  1423;  Elchies,  No.  30,0.  Bill;  Lauder  v.  Murray,  10th  June 

1744,  Morr.  1424,  mentioned  in  Elchies,  No.  30,  v.  Bill ;  Gordon  v.  Gordon, 
2d  Nov.  1750,  Morr.  1426;  M'Lauchlano.  M'Lauchlan,  2d  Jan.  1760,  Morr. 
1432 ;  and  the  following  cases.'  which  are  unfavourable  to  such  bills,  vis.  Innes 
o.  Flockhart,  1727,  Morr.  1419 ;  Thoirs  v.  Fraser,  3d  Dec.  1730,  Morr.  1469  ; 
Chatto  V.  Davidson,  Feb.  1730,  Morr.  17031  ;  Macneil  v.  Campbell,  24th 
Junei741t  Morr.  1422;  Paterson  i;.  Finlays,  25th  Feb.  1741,  Morr.  1422; 
Elchies,  Nos.  22.  and  23,  v.  Bill ;  Drumroond  t>.  Graham,  9th  Dec.  174% 
Morr.  14^;  Gordon  s.  Lady  Kinminity,  9th  Dec.  1747,  Morr.  10194;  El- 
chies, V.  Bill,  No.  48;  Lockbart  v.  Merrie,  11th  Dec.  1750,  Morr.  1427-8  ; 
Elchies,  v.  Bill,  No.  48;  Moncreiffi;.  Moncreiff,  30th  July  1751 ;  Ibid.  No. 
51  ;  Dalrymple  v.  Lyon,  24th  June  1757,  Ibid.  No.  53;  Douglas  and  Lind- 
say V.  Brown,  16th  Dec.  1757,  Morr.  1429-32. 

*  Sword  V.  Blair,  23d  June  1790,  Morr.  1433. 
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validity  of  a  bill  stipulating  interest  from  its  date,  and  holo- 
graph of  the  acceptor,  the  Court,  proceeding  chiefly,  as  is 
BOW  ascertained  ^  on  "  the  general  understanding  and  prac- 
"  tice  of  merchants,  regarding  stipulations  of  interest  in  bills, 
**  tf,  ^.  bankers'  notes  .and  East  India  bills,"  held,  that^the 
former  decisions,  annulling  '^  bills  bearing  a  clause  of  interest, 
*^  were  erroneous,"  and  passed  a  bill  of  advocation  against  a 
judgment  of  the  Commissaries  which  had  refused  action  on  the 
bill.  This  decision,  therefore,  may  perhaps  be  considered 
as  settling  the  validity  of  bills  stipulating  interest  from  their 
dates.  In  England,  though  much  older  than  Scotland  as  a  com- 
mercial country,  their  validity  has  been  uniformly  admitted  *. 

6.  It  has  been  decided  in  several  cases  ^,  that  a  bill  which 
stipulates  a  penalty  is  null,  the  stipulation  being  inconsistent 
with  the  nature  of  bills.  But  it  would  perhaps  be  now  held, 
that  a  bill  or  note  containing  such  a  clause  is  good,  and 
that  the  clause  is  to  be  considered  pro  rum  scripto,  agreeably 
to  the  principle  already  laid  down,  that  a  bill  is  not  vitiated 
by  the  insertion  of  an  extraneous  clause,  which  does  not 
affect  the  essence  of  the  obligation.  Indeed,  it  has  been  de- 
cided, that  a  bill  is  valid,  though  it  stipulates  for  ^'  penalty 
"  conform  to  law  *,"  it  being  held  that  such  a  clause  is  super- 
fluous, because  by  law  no  penalty  is  due.  But  the  same  prin- 
ciple seems  to  be  applicable,  although  the  words  '^  conform  to 
"  law"  should  be  omitted ;  since  it  may  be  fairly  presumed, 
that  a  party  who  stipulates  for  penalty  in  a  bill  believes  that 
it  is  "  conformable  to  law." 

7.  It  affords  no  objection  to  the  granter  of  a  bill  against 
payment,  that  it  was  deposited  by  him  with  an  arbiter,  as  a 
security  for  performance  of  the  decree-arbitral,  and  was  given 
up  by  the  arbiter  to  the  successful  party.  This  was  decided  * 
in  a  case,  where  it  appeared,  that  two  parties  in  a  submission 

I  Vide  Note  of  Errata  to  the  Fac  Rep.  Morr.  1435. 

■  Kennerley  v.'Nasfa,  1  Starkie,  452-3;  Cameron  v.  Smith,  2  B.  and  A.  805; 
Doman  v.  Dibdin,  1  Ryan  and  Moodie,  382. 

•Innes  v.  Flockhart,  1727,  Morr.  1418.19,  and  1469^17;  Dmmmond  v. 
Graham,  Morr.  1424 ;  Thoirs  v.  Fraaer,  Morr.  1472. 

«  M'Neili;.  Campbell,  24tb  Jan.  1741,  Morr.  1422;  M'LaucHan  ».  Mac- 
Lauchlan,  2d  Jan.  1760,  Mon.  1432. 

*  Clark  V.  Ker,  Morr.  1405 ;  Elchies,  v.  Bill,  No.  59. 
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had  each  lodged  with  the  arbiters  his  acceptance  for  £.20  ; 
and  that  the  arbiters  havmg  found  one  of  them  liable  for  £.13, 
had  given  up  his  bill  to  the  other  party,  after  causing  that 
party  mark  on  it  a  partial  payment  of  £.7.  The  Court  sus- 
tained action  on  it  for  the  balance.  The  argument  of  the 
successful  party  was,  that  a  verbal  submission  could  have  been 
effectuated  by  placing  money  at  the  disposal  of  the  arbiters, 
and  that  bills  are  to  be  considered  as  money.  A  person  who 
is  thus  entrusted  with  a  bill  has  an  absolute  control  over  it, 
and  therefore  the  right  of  any  third  party  who  receives  it 
from  him  is  complete.  In  the  present  case,  the  arbiters  (Hs- 
posed  of  the  bill  agreeably  to  the  understanding  on  which 
they  received  it.  But,  though  they  had  done  otherwise,  a 
third  party  receiving  the  bill,  without  being  privy  to  that  un- 
derstanding, could  not  have  been  affected  by  it,  or  by  any 
thing  which  did  not  appear  on  the  face  of  the  bill. 

8.  Bills  and  notes  are  limited,  in  some  measure,  from  their, 
nature  as  commercial  documents.  As  they  were  at  first  de- 
vised  for  the  adjustment  of  real  debts  in  the  ordinary  course 
of  business,  courts  of  law  have  repeatedly  interposed  to  pre- 
vent them  from  being  misapplied  to  different  purposes.  Fo- 
reign bills,  which  were  first  introduced,  have  been  all  along 
employed  chiefly  for  the  quick  adjustment  of  mercantile  trans- 
actions between  different  countries.  But,  after  merchants  had 
recourse  to  inland  bills,  which  were  often  made  payable,  not 
to  a  third  party,  but  to  the  drawer  himself,  and  still  more, 
when  promissory-notes  were  introduced,  these  obligations,  be- 
ing primarily  constituted  betwixt  two  parties  only,  viz.  the 
obligant  and  the  obligee,  were  naturally  extended  to  all  obli- 
gations for  payment  of  money,  whether  connected  with  com- 
merce or  not.  These  documents,  too,  however,  acquired  at 
last  the  privileges  of  foreign  bills,  and,  in  particular,  were 
made  indorsable  like  them,  so  that  they  also  became,  in  a  great 
measure,  commercial  documents.  Hence,  it  was  considered 
dangerous  to  allow  even  them  to  be  granted  for  transactions 
out  of  the  ordinary  course  of  business,  seeing  they  enjoyed 
that  exemption  from  strict  form,  and  that  facility  of  transmis- 
sion which  were  allowed  chiefly,  if  not  solely,  from  indulgence 
to  commerce.  This  was  more  strongly  felt  in  the  case  of 
inland  biUs,  so  long  its  there  was  no  fixed  limit  to  their  en- 
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darance  except  the  long  prescription ;  and,  during  that  period, 
the  Court  made  many  attempts,  on  the  one  hand»  to  restrict 
their  operation  to  proper  mercantile  transactions,  and,  on  the 
other,  to  fix  some  period  at  which  their  peculiar  privileges, 
and  even  their  efficacy  as  documents  of  debt,  should  cease. 
But  this  danger  became  less  imminent  after  the  sexennial  pre- 
scription was  introduced ;  and,  therefore,  there  has  not  been, 
since  that  time,  the  same  inclination  that  there  was  before, 
to  abridge  either  the  extent  or  duration  of  the  eltraordinary 
privileges  of  bills  and  notes*  The  combined  result  of  all  these 
circumstances  has  been,  that,  on  the  one  hand,  the  simple 
form  of  bills  payable  to  the  drawer,  and  of  promissory-notes, 
has  rendered  them  applicable  to  many  obligations,  which  the 
form  and  primary  object  of  foreign  bills  of  exchange  would 
l^ave  excluded,  (this  enlargement  of  their  operation  being  now 
also  rendered  safer  by  the  sex^mial  prescription) ;  and,  on 
the  other  hand,  that  such  notes  or  inland  bills,  having  acquired 
all  the  privileges  of  other  bills,  are  restricted  on  that  account 
more  closely  than  they  would  otherwise  have  been,  to  the  pro- 
per purposes  of  mercantile  documents* 

Still  it  is  not  easy  to  fix  a  precise  limit  for  their  operation. 
But  the  primary  purpose  of  bills  or  notes  being  the  adjustment 
of  debts  in  the  ordinary  course  of  business,  there  are  certain 
objects  inconsistent  with  this,  to  which  the  Court  has,  there- 
fore, found  that  they  are  inapplicable.  Thus,  it  has  been  de* 
qided,  that  a  biU  is  not  efiectual  to  constitute  a  legacy,  or  do- 
nation mortis  causa  ^  The  Court  has  farther  decided,  that 
a  bill  bearing  <^  value  received ',"  and  accepted  payable  to  the 
drawer  at  the  first  term  after  the  death  of  the  acceptor,  who 
was  the  drawer's  brother,  could  not  produce  action  at  the  in- 

>  Fultoo  and  Clark  v.  Blair,  9Ui  Nor.  1722,  Morr.  1411 ;  Buttons  o.  Hut- 
ton,  13th  Feb.  172i,  Morr.  1412-3;  Myrton  v.  Livingston,  cited  io  the  case 
of  Huttons ;  Wright  V.  Wrights,  11th  Feb.  1761,  Morr.  8087;  Dowiev.  Mil- 
fie,  2d  Feb.  1786,  Morr.  8107.  These  were  all  cases  of  bills^  and  the  question 
occurred  in  all  of  them  with  the  original  payee.  Lord  KUkerrao  says,  In  « 
vote  to  the  case  of  Weir  v.  ParkhiU,  to  be  immediately  noticed,  that  the  Court 
held  a  bill  granted  by  way  of  donation  mortU  cauM,  io  be  void.  But  this  point 
does  not  appear  to  have  properly  occurred  in  that  case,  as  the  question  in  it 
was  with  the  ongintd  piqfee  ;  and  it  has  been  held  in  oAer  cases,  to  be  after- 
wtrdi  mentioned*  thai  such  a  bill  it  good  in  tba  bands  of  an  ODanmt  indorset* 

'  Macarthur  Stewart  v.  Fullarton  and  others,  29th  Jan«  1782,  Moir.  1406. 
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stance  of  the  drawer^s  executor,  the  acceptor  baling  lived 
thirty-seven  years  after  the  date  of  the  bill.  It  does  not 
appear  that  the  presumption  of  onerosity,  arising  firom  the 
words  **  value  received  S"  had  been  redargued,  and  the  Court 
is  said  not  to  have  considered  the  bill  as  a  legacy.  But  they 
held,  that  the  right  which  it  contained  was  of  so  anomalous  a 
kind,  as  not  to  be  the  proper  subject  of  a  bill.  It  is  probable 
that  they  were  influenced  partly  by  the  lapse  of  time,  and 
partly  by  the  idea  of  its  conferring  what  was  truly  a  right  of 
succession,  though  given  in  the  form  of  9k  jus  crediti  ;  and  it 
may  therefore  be  held,  on  the  authority  of  this  decision,  that 
such  a  right,  though  provided  to  take  place  absolutely  on  the 
granter's  death,  is  not  conaisteiit  with  the  nature  of  a  bill. 

The  same  principle  appears  to  have  regulated  an  earfier 
ease ',  where  a  bill  being  drawn  and  accepted  payable  to  the 
drawer  or  order,  *^  or  failing  me,  by  decease,  to  my  second 
<<  son  Alexander  Waddel,"  and  being  indorsed  by  the  drawet 
to  Alexander  Waddel,  and  by  him  assigned  to  the  pursuer, 
the  Court  sustdned  the  objection  to  the  bill,  that  it  contained 
a  substitution  of  heirs.  They  appear,  however,  to  have 
admitted  the  bill  as  a  document  of  debt,  in  consequence  of 
a  proof  that  the  amount  of  it  had  actually  been  paid  to  the 
acceptor.  It  may  be  doubted,  whether  it  was  proper  thus 
to  receive  it  as  a  document  of  debt,  seeing  it  waSi.not  a 
document  in  re  mercatorioy  or  a  regular  written  obligation ; 
and  it  can  scarcely  be  held,  that  its  defects  in  this,  particular 
were  supplied  by  parole  proof.  The  bill  was  probaUy  invalid 
also  on  another  ground,  which  seems  applicable  to  the  payee, 
as  wen  as  to*  the  obligation  contained  in  the  bill,  viz.  that  both 
the  one  and  the  other  shall  be  certain,  and  not  conditional  or 
alternative.  This  rule  has  been  applied  in  England,  in  va- 
rious cases  already  referred  to,  where  the  obligation  in  a  pro- 
missory-note wa9  granted  alternatively  to  one  of  two  indivi* 
duals'. 

It  has  been  recently  held  in  England  \  that  the  delivery  by 

*  iW,  on  the  effect  of  tiie  words,  *<  value  received." 

.     *  IngUs  V.  Witenwn's  Repreieiiuaves,  27th  July  1730,  Morr.  1404. 

'  Ferris  v.  Bond,  Bay  ley,  p.  17 ;  4  B.  and  A.  479 ;  and  Appleby  v,  BicU 
dulph,  cited  8  Mod.  Rep.  SSS;  BUekenbagen  v.  Blundell,  S  B.  and  A.  417. 

*  Ranken  v.  Wegnelin,  Cbitty,  791. 
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a  husband  to  a  wife  on  deathbed,  for  her  use,  of  bills  payable 
to  his  order,  but  without  indorsing  them,  was  effectual, 
although  an  alleged  donation  of  a  promissory-note  to  a  female 
servant  was  negatived  by  the  verdict  of  a  jury,  and  the 
Court  held  that  there  must  be  strong  evidence  in  such  a  case 
to  rebut  the' suspicion  of  fraud,  where  the  party  had  access  to 
keys  and  drawers  * . 

It  has  been  also  decided,  that  a  bill  granted  by  way  of  a 
donation  inter  vivos  cannot  be  effectual  to  the  grautee '.  In 
one  case,  where  a  man  gave  a  servant  a  bill  for  £.100,  as  a 
guarantee  for  a  promise  to  marry  her,  the  Court  *  found  her 
entitled  to  enforce  it ;  and  their  judgment  was  affirmed  on 
appeal.  But  the  judgment  probably  went  on  this  ground^ 
(which  was  argued  inter  alia^)  that  the  consideration  of  the 
bill,  viz.  the  accepted  promise  of  marriage,  though  not  ac- 
counted then,  as  it  has  been  since,  to  form  an  obligation  in 
law,  formed,  at  least,  a  moral  obligation,  and  that  therefore 
the  bill  was  to  be  held  as  given  onerously.  It  has  been  farther 
decided,  that  although  a  biU  cannot  he  granted  with  the  view  of 
(K>nstituting  a  donation,  it  may  be  indorsed  with  that  view.  This 
was  the  decision  ^  in  a  case  where  a  husband's  executors  having 
sued  his  wife,  (who  had  a  general  intromission  with  his  effects 
after  his  death,)  for  two  bills  blank  indorsed,  and  she  having 
proved  in  defence,  that  her  husband  gave  them  to  her  after  he 
was  ill,  but  before  he  was  bed-rtd,  desiring  her  to  keep  them  for 
her. own  use,  the  Court,  (moved,  perhaps,  as  the  report  bears, 
by  this  evidence,)  found  that  the  bills  were  properly  conveyed, 
and  assoilzied  her.  In  another  case  ^,  where  a  person  had 
indorsed  a  bill  for  1000  merks  to  his  grandson  by  a  daugh- 
ter, then  under  age,  and  put  it,  thus  indorsed,  but  without 
particular  instructions,  into  the  hands  of  his  only  son  and 
general  disponee,  the  Court,  in  an  action  for  delivery  brought 

>  Simma  v.  Cox,  Cbitty,  791. 

'  Weirv.  Parkhill,  S6th  Nor.  1736.  and  7th  Jan.  1737,  Morr.  1413;  El- 
ehies,  o.  BiU.  No.  10 ;  and  Gibson,  3d  August  1776,  5  Brown's  Supp.  392. 
VitU  also  the  English  cases  of  Nash  v.  Brown,  Cbitty,  85,  note  c*  ;  HoUiday 
o.  Atkinson,  5  B.  and  C.  501,  and  other  cases  referred  to  by  Chitty,  85. 

'Provan  o.  Colder  and  Anderson,  23d  Jan.  1742,  Morr.  0511 ;  Elchles, 
9.  Bill,  No.  25. 

*  BariMur  v.  Blackwood  and  Hair,  8th  Feb.  1753,  Morr.  6097. 

*  Carrick  o.  Key,  6th  Feb.  1787,  Morr.  17009. 
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by  the  grandson,  held  that  his  right  to  the  bill  was  complete^ 
and  therefore  decerned  in  his  favour.  It  has  been  also  deci- 
ded that  a  draft  on  a  banker  is  effectual,  though  it  be  gratui- 
tous. This  was  the  ground  of  judgment  in  a  case  *  which 
depended  on  the  validity,  Ist,  of  a  promissory-note  payable  at 
the  following  Whitsunday,  which  had  been  granted  to  the  de- 
fender ^^  as  a  consideration  for  his  services  and  trouble ;"  and, 
2dlyy  of  a  draft  on  a  bank,  given  by  the  maker  of  the  note  in 
payment  of  it,  (on  7th  June,)  but  not  presented  till  (24th 
June)  after  his  death.  The  Court,  in  this  case,  held,  that 
such  a  bill  or  note  might  be  validly  granted  for  services,  if 
they  were  actually  performed.  But  the  judgment  proceeded 
specially  on  the  ground,  that  the  draft  might  be  given  gratui- 
tously, in  the  same  manner  as  a  bill  might  be  gratuitously 
indorsedj  though  it  could  not  be  granted  without  value. 

In  a  case  where  a  person  had,  with  the  avowed  purpose  of 
granting  donations  mortis  causa  to  his  widow  and  children, 
accepted  bills  drawn  by  the  wife's  brothers,  who,  in  return, 
granted  equivalent  bills  to  the  donees,  the  Court  sustained 
action  by  the  drawers  of  the  original  bills  against  the  accep- 
tor's representative',  holding  that  they  at  least  had  given  value 
for  these  bills,  by  the  equivalent  bills  which  they  accepted  in 
favour  of  the  wife  and  children.  The  Court  appear  likewise 
to  have  held  generally  in  this  case,  that  such  documents  ought 
now  to  be  more  liberally  construed,  since  the  sexennial  pre- 
scription, by  shortening  their  duration,  had  lessened  the  faci- 
lity of  committing  fraud  by  means  of  them. 

Though  a  bill  or  note  should  be  granted  as  a  donation  mortis 
causa,  that  wiU  not  affect  its  validity  when  in  the  hands  of  an 
onerous  indorsee.  The  acceptor  of  a  bill  or  grantor  of  a  note 
gives  them  currency  as  commercial  documents,  for  which  he  or 
his  representatives  must  be  liable,  without  being  allowed  to 
plead  any  latent  objection  against  an  onerous  indorsee,  who 
has  taken  the  bill  or  note  on  the  faith  of  his  subscription.  It 
is  on  this  principle  that  the  onerous  indorsee  of  an  accommo^ 
dation-bill  has  a  direct  claim  against  the  acceptor,  though  the 
latter  should  be  truly  creditor  in  a  question  with  the  drawer 
of  the  bill.     On  the  same  principle,  it  has  been  held  in 

I  Steel's  Dispooect  o.  Weoiyu,  18th  Dec.  1703,  Morr.  1409. 
a  Adam  v,  Johnston,  2d  Dec.  1782,  Morr.  1416. 
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England  S  that  a  person  who  has  accepted  a  bill  m  which  the 
drawer's  subscription  is  forged,  cannot  plead  the  forgery 
against  an  onerous  indorsee.  There  is  an  exception  to  this 
rule  in  the  case  of  bills  and  notes  granted  for  gaming  debts ; 
but  this  exception  is  founded  on  special  statutes.  The  point 
now  mentioned  appears  to  have  been  settled  in  favour  of  the 
indorsee  to  a  bill  granted  originally  mortis  causa^  in  a  case  % 
where,  although  a  proof  was  at  first  allowed  before  answer,  of 
the  facts  inferring  donatio  mortis  causa,  as  well  as  of  an  alle- 
gation that  the  bill  had  not  been  signed  by  the  drawer  till 
after  the  acceptor's  death,  yet,  in  a  reduction  of  the  bill  after* 
wards  brought,  (for  although  the  cases  are  separately  report- 
ed, they  appear  to  be  the  same,)  the  Court  held  ^*  the  ob- 
'^jections  proponed  not  competent  against  an  onerous  in- 
«  dorsee '." 

It  is  a  question.  How  far  the  objection  of  a  bill  or  note 
being  granted  by  way  of  donation  mortis  causa  or  inter  moor, 
can  be  proved  by  parole  evidence  ?  It  will  appear  aft;erwards, 
that  every  biU  or  note  presumes  value  received  from  the 
payee  or  holder,  and  that,  in  general,  such  a  presmnption 
cannot  be  redargued  unless  by  his  writ  or  oath.  In  the  cases 
of  donation  already  noticed,  the  objection  arose  ex  Jade  of  the 
bill  or  note,  or  was  admitted  by  the  parties.  In  one  case, 
indeed  %  a  parole  proof  was  allowed ;  but  it  related  to  facts 
tending  to  establish  that  the  original  claimant  on  the  bill  had 
not  obtained  legal  delivery,  which,  as  will  afterwards  appear, 
is  generally  essential  to  give  a  perfect  right.  But  a  bill  or 
note  granted  in  order  to  constitute  a  legacy,  or  even  a  dona- 
tion inter  vivos,  (should  that  be  now  a  good  ground  of  objec- 
tion,) would  probably  not  be  held  entitled  to  the  privileges 
of  a  bill  or  note,  and,  in  particular,  to  the  presumption  of 
value,  in  respect  it  is  not  truly  such  a  document,  so  that 
the  presumption  of  value  could  not  be  pleaded  on  it^  against 

*  B«M  V.  Clive^  4  M.  and  S.  15,  per  Dampier,  J. 

*  Farqubar  v.  Sbaw»  16th  Dec.  1757,  Morr.  1 234-1,  and  Shaw  o.  Fan|ttbar, 
24th  Nov.  1761,  Morr.  1444. 

'  In  the  former  edition,  tome  hints  ^ere  thrown  out,  as  to  the  probability  bf 
bills  or  notes  granted  by  way  of  donation  Ml«r  viva  being  now  sustained  as 
effectual.  But  these  have  been  omitted,  as  being  of  too  speculative  a  nature  for 
a  practical  work. 

*  Shaw  V.  Farqubar,  oiiIm,  p.  88. 
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the  admission  of  parole  evidence,  more  than  if  such  evi^ 
dence  were  offered  to  nullify  a  bUl  on  the  ground  of  smuggling 
or  usury. 

9.  Another  question  is,  How  far  a  bill  or  note  can  be  sus« 
tained^  in  which  payment  is  stipulated  to  take  place  on  an 
event,  which,  though  certain  in  itsdf,  is  uncertain  as  to  the 
time  of  its  occurrence.  The  English  Courts,  in  some  of  the 
cases  already  cited,  have  allowed  great  latitude  in  this  re* 
spect.  Thus,  a  promissory-note  has  been  sustained,  though 
made  payable  to  an  infant  on  12th  June  1750,  ^'  when  he 
'*  shall  come  of  age,"  (the  term  of  payment  being  held  to  be 
certain,  whether  he  lived  to  majority  or  not) ',  or  when  made 
payable  six  weeks  after  the  death  of  the  granter's  father ',  or 
two  months  after  a  certain  ship  should  be  paid  off'.  It  has 
been  suggested  by  one  author  \  that  these  being  all  cases  of 
promissory-notes,  were  decided  on  a  liberal  construction  of 
the  English  statute^,  which  renders  notes  negotiable,  and 
that  such  a  latitude  is  incompatible  with  the  nature  and 
original  intention  of  bills  of  exchange.  It  would  appear, 
however,  from  the  statute  to  which  he  refers,  that  promissory- 
notes  are  placed  by  it  on  the  same  footing  with  bills ;  and, 
accordingly,  the  latest  English  authorities^  quote  the  fore- 
going cases  as  equally  applicable  in  principle  to  both.  At 
the  same  time,  it  is  probable  that  such  a  latitude,  being  most 
compatible  with  promissory-notes,  was,  for  that  reason,  first 
introduced  and  recognised  in  them.  In  Scotland,  promissory- 
notes  are  also  on  the  same  footing  with  bills ;  and,  therefore^ 

1  Gois  V.  NeltOD,  1  Burr.  226.  *  Coleban  v.  Cooke,  Willes,  393. 

*  Andrews  v,  Franklin,  I  Sir.  24.  *  Kyd  on  Bills,  3d  edit.  p.  58. 

*  3  and  4  Anoe,  c.  9. 

*  Barley*  2^i  Cbitty,  156  and  65,  and  the  cases  Uiert  cited  by  btm, 
wbicb  have  been  already  quoted.  In  one  of  the  cases  to  which  be  refers, 
Coleban  p.  Cooke,  the  Court  expressly  held,  that  as  the  arrival  of  the  term  of 
payment  was  certain,  It  would  have  been  sustained  even  in  the  case  of  a  bill. 
Id  Carloa  v.  Francourt,  5  T.  R.  482,  and  Williamson  v.  Bennett,  2  Camp.  416| 
instrumenta  were  found  ineffectual  even  as  promissory-notes,  in  respect  that  thb 
term  of  payment  was  contingent,  thus  proving  that  the  same  rules  were  applied 
to  them  on  this  subject  as  to  bills.  In  two  other  cases  which  be  cites,  Burchell 
V.  Sclocock,  Loi^  Raym.  1545,  and  Hausouillier  v,  Hartinsk,  7  T.  R.  733, 
effect  was  given  to  promissory-notes,  though  they  stated  the  particular  value  for 
which  tbey  were  granted  ;  but  the  only  ground  of  sustaining  them  was,  that  the 
payment  was  stipulated  to  take  place  at  aU  events.  Vide  also  on  this  subject 
note  to  2  Camp.  Rep.  p.  2p7. 
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whatever  rules  are  enforced  with  regard  to  the  one  must  be 
applicable  to  the  other.  The  latitude  which  naturally  arose 
at  first  from  the  simple  form  of  promissory-notes  may  thus 
have  been  extended  to  biUs  in  a  degree  with  which  their  own 
form  and  primary  objects  were  reckoned  incompatible ;  and 
the  sexennial  limitation  of  both  in  Scotland  has  probably  di- 
minished the  danger  arising  from  such  a  latitude.  But,  on  the 
other  hand,  the  admission  of  summary  diligence  on  all  bills 
and  notes  renders  it  more  necessary  here  than  in  England  to 
limit  them  strictly  to  their  proper  form  and  objects.  This 
reason  is  peculiarly  applicable  in  fixing  the  term  of  payment ; 
since  it  appears  contrary  to  the  nature  of  summary  diligence 
to  allow  it  upon  a  document  which  does  not  become  payable 
till  a  remote  or  indefinite  term.  The  sexennial  prescription, 
too,  appears  to  indicate  that  the  Legislature  considered  bills 
or  notes  as  temporary  documents,  and  did  not  contemplate  the 
possibility  of  extending  them  by  making  the  term  of  payment 
indefinite. 

Accordingly,  in  a  case  already  cited',  a  remote  term  of 
payment  appears  to  have  been  alluded  to  as  inconsistent  with 
the  nature  of  bills ;  and  the  indefinite  nature  of  the  term  of 
payment  in  another  case ',  probably  formed,  at  least  in  part, 
the  ground  of  refusing  action  on  a  bill.  In  an  earlier  case  \ 
the  Court  held,  that  a  bill  made  payable  three  years  after  date 
was  not  entitled  to  the  privileges  of  a  bill,  but  was  merely 
to  be  considered  as  an  ordinary  document  of  debt,  liable  to 
any  pleas  of  compensation  competent  against  the  original 
creditor.  It  may  be  doubted,  however,  whether  the  same 
strictness  would  now  be  observed.  On  the  other  hand,  a  note  ^ 
was  held  to  be  a  good  ground  of  summary  diligence,  when  it 
promised  to  pay  £.50,  as  the  price  of  three  horses  and  a  cart, 
in  sixteen  different  instalments  of  three  guineas  per  month. 
Such  an  arrangement  probably  arose  from  the  nature  of  the 
case,  the  party  not  being  able  to  make  payment  otherwise. 
The  Court,  however,  though  they  expressed  the  opinion  now 
mentioned,  did  not  decide  the  point,  but  converted  the  charge 
into  a  libel,  and  decerned  against  the  suspender  for  the  sum 

*  Campbell  v.  Campbell.  1793,  Morr.  1410. 

*  Macarthur  Stewart  v.  Fullarton,  29th  June  1782,  Morr.  1408. 
s  Ledie  v.  Nicbolioii,  IStb  Feb.  1725,  Morr.  5766. 

«  Carron  Co.  r.  Muirhcad,  25th  Feb.  1796,  Morr.  1457. 
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in  the  charge  as  for  a  debt,  none  of  them  having  any  doubt 
that  the  sum  was  due.  In  England '  a  note  payable  by  in- 
stalments is  admitted  to  be  valid.  In  short,  it  is  not  easy  to 
point  out  beforehand  what  peculiar  term  or  mode  of  payment 
is  to  be  accounted  inconsistent  with  the  nature  of  a  bill  «r 
note ;  nor  is  it  perhaps  incompatible  with  them,  in  all  cases, 
to  make  the  term  of  payment  depend  on  a  certain  and  not 
very  remote  event.  The  only  rule  which  can  be  stated  is, 
that  such  a  term  or  mode  of  payment,  as  has  been  now  men- 
tioned, shall  form  a  ground  of  nullity,  when  it  indicates  the 
intention,  or  necessarily  has  the  effect  of  converting  the  bill 
or  note  from  a  temporary  document  into  a  permanent  security. 
This  rule  must  be  applied  according  to  the  circumstances  of 
each  case. 

>  Rudder  0.  Price,  1  H.  Blackst  54*7. 
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Section  IL 

Requisites  in  the  Form  and  Constitution  of  Bills  and  NoteSy 
and  their  Construction  and  Effect. 

1.  The  first  requisite  is  one  prescribed  by  statute,  viz; 
that  bills  and  notes  shall  be  written  on  paper  duly  stamped; 
Stamp  duties  have  been  imposed  on  bills  and  notes  by  a 
number  of  successive  statutes  ^  The  last  of  these  is  the 
55  Geo.  III.  c.  184,  which  now  regulates  exclusively  the 
amount  of  the  subsisting  duties  on  bills  and  notes,  (those  im- 
posed formerly  having  been  repealed,)  and  likewise  contains 
most  of  the  ndes  by  which  they  are  at  present  levied,  although 
it  declares  that  the  powers,  regulations,  penalties  and  for- 
feitures enacted  by  former  statutes  on  this  subject  shall  sub- 
sist, so  far  as  they  are  applicable,  in  the  cases  not  expressly 
provided  for  by  it. 

With  regard  to  inland  bills,  drafts  or  orders  to  the  bearer 
or  to  order,  this  act  distinguishes  between  documents  which 
are  payable  on  demand,  or  at  any  period  not  exceeding  two 
months  after  date,  or  sixty  days  aft;er  sight,  and  those  which 
are  payable  at  a  period  exceedhig  one  or  other  of  these  periods, 
the  duties  imposed  on  the  latter  being  higher  than  those  exi- 
gible for  the  former.  The  liability  of  bills  to  the  higher  or 
lower  of  these  duties  is  reckoned  from  then-  date,  as  appearing 
ex  facie  of  the  bill  or  note  *,  even  though  it  should  be  post- 

I  22  Geo.  III.  c.  33.  The  23  Geo.  III.  c.  49,  repeals  the  duties  prescrib- 
ed by  the  preceding  set  22  Geo.  Ill,  and  grants  new  duties ;  but  it  retains  the 
powers  given,  as  weU  as  the  penalties  imposed  by  the  preceding  act,  in  so  far 
as  not  repealed.  The  24  Geo.  III.  c.  7,  was  passed  to  explain  and  amend 
the  23  Geo.  III.  c.  49.  The  31  Geo.  III.  c.  25,  entirely  repealed  these  pre- 
vious acts,  and  recalled  the  powers  conferred,  as  well  as  the  penalties  and  for- 
feitures imposed  by  them,  enacting  at  the  same  time  new  duties,  and  enforcing 
^em  by  new  regulations.  The  duties  imposed  by  this  act  were  successively 
increased  by  the  37  Geo.  III.  c.  90,  43  Geo.  III.  c.  2,  44  Geo,  III.  c.  98» 
and  48  Geo.  III.  c.  149.  Lastly,  the  duties  imposed  by  these  acts  were  re- 
pealed, and  new  duties  substituted  by  the  55  Geo.  III.  c.  184^  which  is  now 
the  regulating  statute. 

'  Peacock  r.  Mirrel,  2  Stark,  558;  Upstone  o.  Merchant,  2  B.  and  Cr.  10; 
3  D.  and  Ryl.  198 ;  Johnston  v.  Gamett,  2  Chitt.  Rep.  122 ;  Williams  p. 
Jarrett,  5  B.  and  Ad.  32. 
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dated*  The  particulars  of  the  duties  will  be  found  in  the  Ap- 
pendix. 

It  has  been  held '  tiiat  a  promissory-note,  payable  two 
months  after  sight,  is  liable  to  the  larger  duty,  when  those  two 
months  exceed  sixty  days'  sight,  although  the  smaller  duty 
would  hare  been  suffici^it,  if  the  note  had  been  payable  two 
months  after  date.  It  has  been  also  held,  with  reference  to 
an  exemption  in  the  23  Geo.  III.  c.  49,  §  4,  in  favour  of  bills 
payable  on  demand  %  whereon  no  days  of  grace  are  allowed, 
that  a  bill  payable  at  sight  is  not  to  be  considered  as  a  bill 
payable  on  demand,  reference  being  also  made  to  a  former  case 
bdTore  Willes,  C.  J.,  in  which  a  jury  of  merchants  had  held, 
that  days  of  grace  must  be  allowed  on  a  bill  payable  at  sight. 

The  act  55  Geo.  III.  imposes  a  penalty  of  £.100  on  every 
person  who  affixes  a  date  to  any  bill  or  note  later  than  that  on 
which  it  was  issued,  so  as  to  make  its  term  of  payment  appear 
to  be  less  than  two  months  or  sixty  days  from  its  date  or  from 
sight,  unless  the  paper  on  which  it  is  written  be  stamped  for 
the  duty  applicable  to  a  longer  term  of  pajrment  than  two 
months  after  date,  or  sixty  days  after  sight.  This  act  further 
declares,  that  inland  bQls,  drafts  or  ord^^  though  not  payable 
to  the  bearer  or  to  order,  shall  be  liable  to  the  same  duties  as 
if  they  were  so  payable,  if  they  are  delivered  to  the  payee 
or  some  person  for  his  behoof.  It  is  also  declared,  that  drafts 
or  orders  for  die  payment  of  money  by  a  bill  or  note,  or  for 
the  delivery  of  a  bill  or  note  in  payment  or  satisfaction  of 
money,  shall  be  liable  to  the  same  duty  with  inland  bills  or 
notes,  if  they  are  made  payable  to  the  bearer  or  to  order,  or 
to  the  payee  or  some  person  for  his  behoof.  When  a  bill, 
draft  or  order  is  made  payable  by  instalments,  the  duty  is  de- 
clared to  be  exigible  on  the  total  amount  of  such  instalments. 
When  the  total  sum  to  be  paid  is  indefinite,  the  duty  is  exi- 
gible as  for  a  bill  payable  on  demand  for  the  sum  that  is  ex- 
pressed. Farther,  all  receipts  for  money  by  bankers  and 
others,  which  entitle  the  person  paying  the  money,  or  holding 
the  receipt,  to  get  a  like  sum  from  a  third  party,  and  likewise 
bills,  drafts  or  orders,  (payable  to  the  bearer  or  order,  or  de- 

»  sturdy  v.  Henderson,  cortm  Abbott,  C.  J.  at  Guildhmll,  1881,  and  on  mo- 
tion for  a  new  tnal,  4  Barnew  and  Alden.  692.     Vidk  abo  Bayley.  98. 
•  Anfon  V.  Thomaa,  B.  R.  84  Geo.  III.  Bayley,  98. 
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livered  to  the  payee  or  some  person  for  his  behoof,)  for  the 
payment  of  any  sum  of  money  out  of  a  contingent  fund,  or  on 
the  occiurence  of  a  contingent  event,  are  declared  liable  to 
the  same  duties  with  inland  bills.  It  is  a  general  practice  with 
bankers,  on  receiving  payment  of  sums  of  money,  to  give  the 
parties  paying  them  letters  of  credit  on  their  correspondents 
elsewhere,  which  letters  are  not  written  on  a  stamp.  But  the 
legality  of  this  practice  does  not  appear  to  have  been  tried'. 

It  has  been  already  shewn ',  that  instruments  such  as  those 
last  mentioned  are  not  properly  bills  of  exchange ;  but  the 
clause  in  question  declares  them  liable  to  duties  as  such.    Ac- 
cordingly, it  has  been  decided ',  that  certain  orders  to  pay  a 
specific  sum  out  of  a  contingent  fund  were  liable  to  the  same 
duty  as  bills  for  the  same  sum  would  have  been,  and  that, 
therefore,  an  agreement  stamp  was  inapplicable  to  such  orders. 
In  the  second  of  these  cases  ^,  it  was  held,  besides,  to  be  a 
good  objection,  that  the  stamp  was  not  affixed  till  after  the 
date  of  the  order,  which,  in  the  case  of  instruments  placed  on 
the  same  footing  with  bills,  is  not  allowed,  except  to  the  ex- 
tent of  affixing  a  proper  stamp  afterwards,  when  a  stamp  of 
sufficient  amount,  though  not  of  the  proper  denomination,  has 
been  originally  affixed.     On  the  other  hand,  such  orders  are 
not  liable  to  duty  as  bills  of  exchange,  unless  they  do  specify 
a  certain  sum  to  be  paid ;  because,  otherwise,  there  is  no  rule 
for  determining  what  is  the  stamp  properly  applicable  to  them. 
This  has  been  decided  with  reference  to  a  clause  in  the  former 
stamp  act,  48  Geo.  III.  c.  149^;  which  is  the  same  in  sub- 
stance with  the  last. 

It  has  been  decided  that  a  mere  request,  by  one  party  to 
another,  on  whom  he  has  no  claim,  to  pay  a  certain  sum  to  a 
third  party,  and  place  it  to  his  account,  is  not  liable  to  stamp 
duty  as  a  bill ' ;  and  the  same  decision  has  been  given  regard- 
ing a  request  to  pay  a  certain  party  the  balance  due  to  him  for 
building  a  chapel,  for  which  their  receipt  is  said  to  be  a  suffi- 
cient discharge  ^. 

I  Vide  form  of  such  letters  in  Appendii.  '  Ante,  p.  9,  af  seq, 

'  Butts  v.  Swan,  note  2. 

*  Jones  V  Simson,  3  D.  and  R.  545 ;  2  B.  and  Cr.  318. 

•  LitUe,  1  M.  and  Malk.  171. 

"  Crowfoot  V.  Gurnej,  2  M.  and  Scott,  473.     Reference  was  made,  in  thia 
case,  to  Jones  v.  Simson,  as  settling  the  point,  which  was  then  gtven  up. 
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With  regard  to  foreign  bills,  (or  bills  drawn  in,  but  pay- 
able out  of  Great  Britain,)  if  drawn  singly  and  not  in  a  set, 
they  are  liable  to  the  same  duty  as  inland  bills  of  the  same 
amount  and  tenor.  On  the  other  hand,  if  such  bills  are 
drawn  in  sets,  every  bill  of  each  set  is  liable  in  a  stamp  duty, 
as  specified  in  the  Appendix,  which  rises  progressively  with 
the  sum  contained  in  the  bill.  As  to  promissory-notes  pay- 
able to  the  bearer  on  demand,  which  are  made,  or  purport 
to  be  made  out  of  Great  Britain,  or  for  behoof  of  any  person 
residing  out  of  it,  it  is  enacted  that,  whether  they  are  payable 
out  of  Great  Britain  or  not,  they  shall  not  be  recognised  or 
circulated  in  Great  Britain,  unless  they  have  paid  the  duty 
exigible  on  such  notes  when  made  in  Great  Britain,  (under 
the  exception  of  promissory-notes  payable  only  in  Ireland ;) 
and  a  penalty  of  £.20  is  imposed  on  any  person  who  circu- 
lates or  negotiates,  gives  or  receives,  pays  or  causes  to  be 
paid  any  such  promissory-note,  or  any  part  thereof,  without 
its  being  duly  stamped  as  aforesaid. 

It  is  evident,  from  what  has  been  already  stated  %  that  the 
English  stamp  laws  were  meant  to  apply  only  to  foreign  bills 
drawn  in  England,  and  not  to  such  as  were  drawn  abroad,  or 
at  sea  *.  When  bills  were  signed  and  dated  by  the  drawer 
in  Ireland ',  but  with  blanks  for  the  sums,  terms  of  payment, 
and  drawers'  names,  all  of  which  were  filled  up  in  London, 
where  they  were  also  negotiated,  it  has  been  held,  that, 
though  the  bills  might  not  be  completed,  they  must  be  re- 
garded as  incipient  contracts  at  the  time  of  drawing  in  Ire- 
land, and  that,  therefore,  an  Irish  stamp  was  sufficient.  In 
another  case%  where  a  bill  was  drawn  in  Jamaica  on  a 
Jamaica  stamp,  with  a  blank  for  the  payee's  name,  which,  on 
the  transmission  of  the  bill  to  England,  was  filled  up  by  a 
bona  fide  holder,  it  was  held  that  an  English  stamp  was  un- 

I  b&  Geo.  IIL  c.  184;  Schtdule,  v.  Foreign  Bills. 

'In  Ximenes  v.  Jacques,  1  Esp.  311*  an  agreement  for  a  wager  made  at 
ica  was  sustained  without  a  stamp. 

'  Soaitfa  0.  Mingay,  1  M.  and  S.  87. 

*  Crucbly  v.  Mann,  1  Marsh,  29 ;  5  Taunt.  629.  Vidn  also  Patenon  v. 
Bcehcr,  6  Moore,  319,  where  the  sau|e  doctrine  was  recognised  in  the  case  of 
an  unstamped  bill,  bearing  to  be  dated  at  St  Helena ;  and  Holdsworth  p.  Hun- 
ter, 10  B.  and  Cr.  449,  where  it  was  recognised  in  the  case  of  a  bili  drawn 
abroad. 
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necessary.  On  the  other  hand,  if  a  bill  be  really  drawn  in 
Eoglaiid,  it  will  not  be  protected  from  the  English  stamp 
lawsy  merely  by  giring  it  a  foreign  date  '.  But,  if  it  ia 
alleged  that  the  bill^  though  dated  abroad,  was  drawn  in 
England,  this  must  be  proved  by  the  clearest  evidenee  ^,  In 
the  case  of  a  bill  written,  but  not  accepted,  in  England,  and 
afterwards  sent  for  the  drawer's  signature,  which  was  ad- 
hibited abroad',  Dallas,  C.  J.  held  it  to  be  a  foreign  bill, 
and,  therefore,  found  the  acceptor  liable  for  it,  though  it  was 
unstamped,  conceiving  the  case  to  be  the  same  with  the  ordi- 
nary one  of  a  bill  drawn  abroad.  But,  if  proved  to  be  an 
English  bill,  it  will  be  nuU,  even  in  the  hands  of  a  banajlde 
onerous  indorsee  ^«  As  to  bills  or  notes  which  have  been  un- 
doubtedly drawn  abroad,  it  has  been  held  that  a  note  made 
in  Jamaica'  is  void  if  not  stamped  according  to  the  law  of 
Jamaica ;  and  even  that  an  agreement  made  at  Surinam  must 
be  stamped  agreeably  to  the  laws  there  ^ ;  it  being  laid  down, 
that  "  a  contract  must  be  available  by  the  law  of  the  place 
<<  where  it  is  entered  into,  or  it  is  void  all  the  world  over." 
This  principle  would  lead  to  the  enforcement  of  all  foreign 
stamp  laws,  with  reference  to  contracts  made  in  a  foreign 
country.  But  the  contrary  has  been  held '',  on  the  ground^ 
that  our  Courts  are  not  bound  to  give  effect  to  the  stamp 
laws  of  foreign  states.  In  all  the  cases  now  alluded  to  but 
the  two  last,  the  documents  had  been  granted  in  places,  which, 
though  not  in  England,  were  within  the  British  dominions. 
The  following  deeds  are  exempted  from  duties,  viz.  bills 

*  Jordaioe  o.  Luhbrooke,  7  T.  R.  601.  The  foregoing  doctrine  was  admit- 
ted in  thia  oue,  where  the  defendaot  offered  to  prove,  that  a  bill  dated  Ham- 
burgh had  been  really  drawn  in  London.  The  onlj.queition  regarded  the  com- 
petency of  proving  this  fart  by  the  payee  and  indorser,  whom  the  Court  of  K. 
B.,  after  full  consideration,  admitted.  The  same  rule  was  implied  in  Abraham 
r.  Dubois,  4  Camp.  869,  and  Bird  v.  Moreau,  2  C  and  Pay.  876.  The  fact  of 
the  drawer  being  in  London  two  days  after  the  date  was  not  held  sufficient,  in 
the  first  of  these  cases,  to  prove  the  fact.  V.  also  Robertion  and  Co.  v. 
Rutledge,  liUi  July  1S8S,  1  Shaw,  56S. 

'  Abraham  v.  Dubois,  and  Bird  v,  Moreau,  preceding  note. 

*  Boehm  v.  Campbell,  Gow,  K.  P.  C  56. 

*  Manners,  €x  parte,  1  Rose,  B.  C.  18. 

*  AWes  V.  Hodgson,  7  T.  R.  241 ;  &  Esp.  528. 
'  aegg  V.  Levy,  3  Campb.  166. 

*  Jamea  ».  Catberwood,  3  D.  and  R«  190.     VitU  also  Brown  v.  Lacey,  1 
D.  and  R.  N.  P.  41 ;  Wynne  v.  Jackfoni  2  Ruai,  Ch.  C.  351. 
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drawn  for  the  payment  of  less  than  forty  shilUngs,  bills  or 
bank  post  bills  issued  by  the  Bank  of  England,  bills,  orders, 
remittance-bills,  and  remittance-certificates  drawn  by  com- 
missioned officers,  masters  and  surgeons  in  the  navy,  commis- 
sioners in  the  navy,  or  certain  other  public  officers  particu- 
larly specified  ',  and  drafts  or  orders  payable  to  the  bearer  * 
on  demand,  which  are  drawn  on  any  banker  or  person  acting 
as  such,  who  resides  or  does  the  business  of  a  banker  withiii 
fifteen  miles  of  the  place  where  the  draft  or  order  is  issued, 
(the  place  being  always  specified  in  the  draft  or  order,)  pro- 
Tided  that  it  bears  date  on  or  before  the  day  of  issuing  it, 
and  does  not  require  payment  to  be  made  in  bills  or  promis-^ 
sory-notes^.  In  order  to  prevent  the  abuse  of  this  last  exemp- 
tion, it  is  provided*,  with  regard  to  any  bUl,  draft  or  order 
on  a  banker,  or  person  acting  as  such,  payable  to  the  bearer 
t)n  demand,  which  shall  be  postdated,  or  shall  not  speciify  truly 
the  place  of  issuing  it,  or  which  shall  not  fall  in  every  respect 
witliin  the  foregoing  exemption,  (unless  it  be  stamped  as  a  bill) ; 
1.  That  the  person  issuing  it,  or  causing  it  to  be  issued,  or 
any  banker  paying  or  permitting  it  to  be  paid,  (while  he  knows 
of  these  its  defects^,)  shall  forfeit  £.100  for  each  offence,  and 
that  the  banker  shall  not  be  allowed  credit  for  the  payment 
against  the  drawer  or  his  representatives  ^ :  2.  That  any  person 
Jmowingly  receiving  such  a  bill,  draft  or  order  in  payment  or 
security,  shall  for  every  offence  forfeit  £.20.  It  has  been  held, 
imder  a  clause  of  exemption  in  the  31  Geo.  III.  c.  90,  similarly 

*  56  Geo.  III.  c.  184»  Schedule,  Part  I. ;  Exemptions,  v.  Bill,  §  2, 3  and  & 
'  But  it  bos  been  held,  by  the  twelve  Judges,  in  the  King  v.  Yates,  1  R. 

and  M.  Cr.  Cat.  170,  that  a  draft  on  a  banker  of  L.2,  payable  to  D.  Francfi 
Jones,  and  not  to  order  or  to  bearer,  did  not  come  under  the  statutory  exempt 
tion,  but  was  null,  and  could  not  form  the  ground  of  indictment  under  7  and 
8  Geo.  IV.  c.  27,  §  5,  as  a  <•  valuable  security." 

*  9  Geo.  IV.  c.  49»  §  15^  and  55  Geo,  III.  c.  184>,  as  in  last  note. 

*  55  Geo..  III.  c.  184,$  la 

*  But  not  if  a  draft  be  made  at  a  place  more  than  ten  (or  now  fifteen  miles) 
from  the  bank,  but  is  not  presumable  or  proved  to  be  known  to  the  bankers  to  be 
so;  Ayton  and  Patten  v.  Dougali  and  others,  15th  Dec.  1630,  9  &  &  D.  194* 
Jin  an  English  case,  Walters  v.  Brogdes,  1  T.  and  Jerv.  457,  where  a  check 
was  cashed  more  than  ten  miles  from  the  maker's  residence,  (though  this  was 
not  proved  to  be  known  to  the  bankers  who  cashed  it,]rit  was  held  to  be  void, 
and  was  not  admitted  even  to  connect  the  defendsnfs  batli£P  who  cashed  it  with 
the  defendimt,  so  as  to^  make  the  latter  liable  for  the  money  received  Ibr  it. 

'  Vide  preceding  note. 
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worded  with  that  now  mentioned  \  that  the  foregoing  exemp- 
tion did  not  apply  to  a  banker's  check  bearing  date  four  days 
after  it  was  drawn,  though  not  intended  to  be  used  till  the 
date  which  it  bore ;  it  being  expressly  required  by  the  act,  as 
it  is  likewise  by  the  55  Geo.  Ill,  c.  184,  that  the  draft  should 
be  dated  on  or  before  the  term  of  issuing  it.  In  a  subsequent 
case',  the  same  point  was  admitted  to  be  quite  settled.  It  has 
been  farther  determined^,  that  the  person  on  whom  such  a 
draft  is  made  must  be  bona  fide  a  banker.  A  person  acting  as 
a  banker  will  be  considered  as  such,  though  he  has  not  opened 
a  bank^.  A  check  in  which  these  requisites  are  not  strictly 
observed,  and  which  at  the  same  time  is  unstamped,  is  not 
available  for  any  purpose  whatever^. 

Promissory-notes^  are  distinguished  into  four  classes.  The 
1^^  class  comprehends  notes  payable  to  the  bearer  on  demand, 
and  granted  for  sums  not  exceeding  £.100,  which  notes  are 
subjected  to  certain  duties  proportioned  to  their  amount,  and 
may  be  re-issued  at  pleasure''.  It  has  been  decided  in  Eng- 
land ^  that  a  note  payable  generally  to  a  certain  person  or 
bearer,  with  interest,  or  to  the  bearer  with  interest^,  without 
specifying  any  term  of  payment,  was  to  be  considered  as  a  note 

>  Allan  v.  Keeves,  1  East.  435. 

'  Whitwell  V.  Bennet,  3  Bot.  and  Pull.  559. 

'  Caatleman  «.  Ray,  2  Bo^  and  Pull.  3S3.  Hiis  case  was  argutd  under  the 
exemption  contained  in  the  23  Geo.  III.  c.  49.  But  it  is  a  precedent  as  the 
law  now  stands,  since  the  words  of  the  exemption  in  the  55  Gea  1 1 1,  c.  184,  are 
nearly  the  same.  It  was  also  held  in  this  case,  that  an  acknowledgment  by  the 
drawee  subjoined  to  the' draft  ought  not  to  receive  effect,  since  that  would  be  to 
validate  the  draft  itself.  In  Ruff'e.  Webb,  1  £sp.  130,  it  was  held  by  Lord 
Kenyon  that  such  a  draft  on  a  person  not  a  banker  was  a  bill  of  exchange,  and 
could  not  be  received  in  evidence  without  being  stamped. 

*  £dr  parte  Wilson,  1  Atk.  2ia 

*  Borrodaile  v.  Middleton,  2  Camp.  54.  In  an  action  for  usury,  wherein  the 
declaration  stated  that  the  defendants  had  forborne  a  certain  sum  to  the  plaintiffs 
from  21st  April  1807,  it  being  proved  that,  for  part  of  this  sum,  the  defcndanu 
had,  on  21st  April,  given  only  an  unsumped  check,  not  drawn  in  terms  of  the 
stamp  act,  which  had  not  been  paid  till  the  22d,  Lord  EUenborough,  iiolding 
that  such  a  check  was  waste  paper,  decided  that  it  was  not  money  paid  on  the 
21st,  as  stated  in  the  declaration,  and  therefore  he  non-suited  the  plaintiff'.  VOi 
also  preceding  cases,  pp.  31--2. 

'  55  Geo.  III.  c  164|  v.  Ph>missory-Note. 

*  55  Geo.  IIL  c.  184,  §  14. 

*  Whidock  V.  Underwood,  3  D.  and  R  856;  2  a  and  Cr.  157. 

*  East  tf.  — —  2  M.  and  R.  & 
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payable  on  demand,  and  was  therefore  liable  to  the  duty  im- 
posed by  the  statute  on  notes  of  this  kind.  It  was  held,  that 
the  rules  (to  be  afterwards  mentioned)  which  are  required  to 
be  observed  by  bankers  who  re-issue  such  notes,  formed  the 
price  which  they  paid  for  the  privilege  of  re-issuing  them,  but 
that  the  stamp-duty  was  applicable  to  them  at  all  events,  by 
the  terms  of  the  statute,  whether  the  holders  chose  or  not  to 
purchase  this  privil^e  of  re-issuing,  which  was  thus  considered 
as  quite  distinct  from  the  clause  imposing  the  duty.  Class  2. 
includes  notes  granted  for  any  sum  not  exceeding  £.100,  pay-> 
able  in  any  other  way  than  to  the  bearer  on  demand,  but  at 
a  term  not  longer  than  two  months  after  date,  or  sixty  days 
after  sight,  which  notes  are  subjected  to  a  separate  scale  of 
duties.  It  is  now  settled  in  England,  that  a  note  payable  to 
A  B,  or  order,  or  even  to  A  B  without  the  words  or  order,  on 
demand,  is  not  to  be  considered  as  payable  to  the  bearer  on 
demand,  but  falls  under  the  class  now  mentioned,  of  notes 
payable  otherwise  than  to  the  bearer  on  demand,  and  at  a 
period  less  than  two  months,  or  sixty  days  after  sight  ^.  It  had 
been  previously  decided  %  that  a  note  payable  to  A  B  on 
demand  fell  under  class  I,  as  if  payable  to  the  bearer  on  de- 
mand ;  but  that  judgment  is  not  now  reckoned  an  authority'. 
Class  3.  includes  notes  granted  for  any  sum  whatever,  payable 
either  to  the  bearer  on  demand,  or  in  any  other  way,  at  a 
term  not  exceeding  two  months  after  date,  or  sixty  days  aflier 
sight,  which  are  likewise  subjected  to  separate  duties.  4th, 
There  are  notes  granted  for  any  sum  whatever,  payable  to 
the  bearer  or  otherwise,  at  any  time  exceeding  two  months 
after  date,  or  sixty  days  after  sight,  on  which  also  separate 
duties  are  imposed^. 

1  AmiUge  v.  Berry,  5  Bingii.  501 ;  Moyser  o.  Whitaker,  9  B.  ud  Cr.  409; 
RobtnsoD  €x  parU,  1  D.  and  Cb.  275 ;  Cheetham  v,  Butler,  5  B.  and  Ad.  837. 

■  Keats  V.  Wheldon,  8  B.  and  Cr.  7. 

'  Vitk  Moyser  v.  Wbitaker,  Robinson  er  parU^  and  Cbeetham  o.  Butler, 
where,  in  a  case  quite  similar,  Kcatea  «.  Wbeldon  was  oTemiled. 

^  In  a  recent  English  case^  Barlow  v.  Broadhurst,  4  Moore^  471,  a  note 
granted  for  payment  of  a  specified  sum  to  a  certain  person's  representatives,  three 
months  after  his  death,  under  deduction  of  what  sums  might  be  then  due  by  tliis 
person  to  the  granter,  was  found  not  to  be  liable  to  stamp*duty  as  a  promissory- 
note,  as  its  amount  depended  on  a  contingency,  but,  being  stamped  with  an 
agreement  stamp,  was  sustained  as  an  obligation  to  account. 


34  STAMPS  ON  PROMISSORY-NOTES. 

None  of  these  three  last  classes  of  notes  con  be  re-issued, 
after  being  paid.  Notes  for  the  payment  of  money  by  instal- 
ments, or  at  di£ferent  times,  provided  the  whole  sum  payable 
is  fixed,  are  liable  to  the  duty  applicable  to  a  promissory- 
note  for  that  sum,  when  payable  in  less  than  two  months 
after  date.  Notes,  (payable  to  the  bearer  or  to  order,)  for 
any  definite  sum  not  amounting  to  £.20,  and  which  are  made 
payable  out  of  a  contingent  fund  or  on  the  occurrence  of  a 
contingent  event,  as  also  deposit  receipts  from  bankers  with  a 
clause  of  interest,  are  declared  liable  to  duty  as  promissory- 
notes^.  On  the  other  hand,  all  such  notes,  payable  to  the 
bearer  or  to  order,  when  amounting  to  twenty  pounds,  or  for 
an  indefinite  sum,  or  of  any  amount  when  they  are  not  payable 
to  the  bearer  or  to  order,  or  any  instruments,  (besides  those  di» 
rected  to  be  deemed  promissory-notes,)  which,  although  in  the 
form  of  promissory-notes,  are  in  law  special  agreements',  (they 
always  paying  the  agreement  stamp,)  all  notes  for  less  than 
forty  shillings,  which  are  not  payable  to  the  bearer  on  demand, 
all  notes  issued  by  the  Bank  of  England,  and,  lastly,  all  notes 
for  one  pound,  one  guinea,  two  pounds  or  two  guineas,  pay- 
able to  the  bearer  on  demand,  which  shall  be  granted  by  the 
Bank  of  Scotland,  Royal  Bank  of  Scotland,  or  British  Linen 
Company,  may  be  issued  unstamped.  The  Bank  of  England, 
as  well  as  the  other  banks  now  mentioned,  are  authorised  to 
re-issue  their  notes  as  often  as  they  think  proper'.  The 
Bank  of  England  is  taxed  by  the  act  with  a  composition  pro- 
portioned to  the  number  of  notes  which  it  issues  weekly ;  and 
the  other  banks  are  required  to  pay  certain  duties  in  respect  of 
the  notes  issued  by  them,  as  specified  in  certain  preceding  acts  \ 

No  document  is  liable  to  the  stamp  laws  as  a  promissory- 
note,  unless  it  contains  a  promise  to  pay.  Thus,  a  mere 
r  O  U ',  or  an  acknowledgment  that  a  statement  of  pay- 

^  Schedule,  v.  Promiasory-note. 

•  In  Green  v,  Bowes,  and  Green  v,  !>«▼!%  Gsrrington  and  Payne,  451-2, 4  B. 
and  Cr.  235,  where  there  were  receipts  for  money  from  a  certain  penon,  concla- 
ding  with  these  words,  **  which  I  pronrise  to  pay,'*  the  Court  of  King's  Bench, 
in  opposition  to  the  opinion  of  PlU'k  J.  at  Nisi  Prius,  held  that  they  did  not 
become  valid,,  though  stamped  with  agreement  stamps,  being  pnmiissory-notes. 

•  55  Geo.  III.  c.  184,  §  20,  23. 

«  Ibid.  $  21,  23.     Vitk  also  39  G.  III.  c.  107,  and  48  G.  IIL  c.  14%  $  16. 

•  Childen,  1  D.  and  Ryl.  c.  N.  P.  a 
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ttents  is  correct',  or  that  a  party  had  left  in  the  granter's 
hands  £.200 ',  or  that  the  granter  had  received  and  held  bills 
for  a  particular  purpose ',  is  not  liable  to  be  stamped  as  a 
note,  or  at  all.     A  document  acknowledging  receipt  of  a  siun, 
and  promising  to  pay  it  %  or  acknowledging  receipt  of  a  sum 
'*  which  we  jointly  and  severally  promise  to  pay  on  demand, 
<^  with  interest ',"  or  acknowledging  and  promising  to  pay,  amd 
grant  a  stamped  bill,  when  required  ^,  or  saying,  "  I  have  re- 
^  ceived^  and  shall  pay  V'  has  been  decided  to  be  liable  to 
stamp-duty  as  a  promissory-note.     But  it  has  been  decided 
that  an  acknowledgment  of  the  receipt  of  money,  *^  for  which 
<*  I  shall  account '',"  or  which  I  oblige  myself  to  pay  to  you  at 
Whitsunday  first,  or  grant  you  my  bill  with  interest*,  or  ac^ 
knowled^ng  receipt,  ^<  for  which  we  pay  interest,  and  oblige 
<<  ourselves  to  pay  the  principal,  at  six  months'  notice  ^,"  is  not 
a  promissory-note,  but  may  be  stamped  as  an  agreement  ^^  The 
same  decision  has  been  given  as  to  an  acknowledgment  of  the 
receipt  of  stock,  which  the  granter  promised  to  pay  with  in- 
terest, vijE.  for  the  demands  of  a  stock  club  in  part  of  the  in- 
terest, and  the  remaining  stock  and  interest  on  demand  to  the 
lender,  &c. ",  and  as  to  an  obligation  to  pay  £.5  for  the  pur- 
chase of  a  cart,  though  written  on  a  6d.  receipt  stamp  ^^.    An 
accountable  receipt  for  money  paid  to  one  party  as  agent  for 
another,  is  liable  to  a  receipt  stamp  ^* 

All  paper  used  for  any  bills  or  notes,  drafts  or  orders,  must 
be  marked,  before  the  instrument  is  written,  with  a  stamp 
corresponding  to  the  duty  exigible,  otherwise  the  party  ma- 

<  Walford,  I  Bingb.  134. 

■  Tomkint  o.  Aaliby,  6  B.  and  Cr.  Sil. 

*  Mullet,  7  B.  and  Cr.  639 ;  1  M.  and  liyl.  522 ;  Langdon,  2  M.  and  Ryl. 
10;  7  B.  and  Cr.  640. 

«  Alexander,  26ih  Feb.  1830,  8  S.  and  D.  602 ;  M'Intosb,  Idtb  Maj  1830^ 
8  a  and  D.  739;  Scott,  I9tb  Feb.  1835,  13  S.  D.  B.  490. 

*  Athby  V.  Ashby,  3  M.  and  P.  180. 

*  PSrie,  28tb  Feb.  1833,  11  S.  and  D.  473. 

*  Pirie,  note  6. 

"  Martin,  25ih  June  1833,  1 1  S.  and  D.  782. 

*  Miller,  4di  Dec.  1834»  13  S.  and  D.  117. 
**  PSrie,  note  6 ;  Martin^  note  8. 

"  BoHon,  I  N.  and  Mann.  412. 
»  Elib  o.  Ellia,  Gow,  216. 
"  Catt,  3  Starkie,  4. 
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Ungy  signing,  issuing,  or  causing  these  things  to  be  done,* 
or  accepting,  or  paying,'  or  causing  to  be  accepted  or  paid, 
^all  forfeit  £.50 ' ;  and  the  instrument  shall  not  <'  be  pleaded 
"  or  given  in  evidence  in  any  Court,  or  admitted  in  any  Court 
"  to  be  good,  useful,  or  available  in  law  or  in  equity  ••"  This 
has  been  accordingly  held  with  regard  to  a  bill  written  on  too 
low  a  stamp'.  In  an  earlier  case%  the  circumstance  of  a  bill 
being  written  on  a  wrong  stamp  was  held  to  be  a  ground  of 
nullity  against  a  decree  of  constitution,  and  an  adjudication 
and  sale  following  on  it. 

Even  when  a  debt  is  otherwise  acknowledged,  reference 
pannot  be  made  to  the  hi]],  in  order  to  ascertain,  either  , 
who  is  the  party  entitled  to  the  debt,  or  its  amount,  or  any 
thing  else  necessary  to  give  the  admission  full  effect  ^,  nor  can 
an  unstamped  document  be  looked  at,  in  order  to  see  on  what 
terms  ^  previous  bill  was  cancelled^.  But  it  has  been  decided,, 
that  a  note  in  which  a  material  alteration  has  been  made, 
though  void  as  a  security,  may  be  given  in  evidence  of  the 
original  debt  for  which  it  was  granted  ''•  This  doctrine  does 
not  seem  reconcileable  with  the  preceding  rule,  which  appears 
to  be  now  fully  established. 

It  has  been  held,  however,  that  the  circumstance  of  a  note 
being  improperly  stamped  does  not  render  it  inadmissible  in 

I  55  6.  III.  c.  184,  §  11. 

*  This  is  enacted  by  31  O.  III.  c.  25,  §  19,  whidi  expressly  prohibits  the, 
affixing  of  the  stamp  after  the  instrument  is  engrossed.  The  55  G.  III.  c.  I8i, 
§  8t  re-enacts,  with  reference  to  the  duties  enacted  by  it,  all  the  powers,  clauses, 
regulations,  penalties  and  forfeitures  imposed  by  former  acts  of  Parliament^  so 
far  as  not  inconsistent  with  it  This  clause  of  the  31  O.  III.  c.  85,  must 
therefore  be  held  to  be  re-enacted.  The  34  O.  111.  c.  32,  which  authorised 
the  Commissioners  to  stamp  bills,  &c.  after  they  were  writteui  on  payment  of  a 
certain  penalty,  was  temporary,  and  has  expired. 

"  Gall  v.  Middleton,  11th  June  1828,  6  S.  and  D.  943. 

*  Stewart's  Creditors,  29lh  Feb.  1812,  F.  C. 

*  Jardine  v.  Payne,  1  B.  and  Ad.  602,  overruling  Bishop  t>.  Chambre,  1  D. 
and  Lloy.  83  ;  Walker  v.  Spiers,  14th  May  1834^  12  S.  and  D.  586;  Greenock 
Bank  v.  Darroch,  12th  Dec.  1834,  13  S.  D.  B.  190. 

'  Sweeting  p.  Halse,  9  B.  and  Cr.  365.  It  is  doubtful,  therefore^  whether 
an  indorsement  which  is  referred  to  in  Leeds  v»  Lancashire,  2  Campb.  205,  as 
qualifying  a  note,  could  have  been  looked  at,  unless  sumped  with  a  separate 
stamp.  Vide  Chitty,  161,  and  Stone  v.  Metcalf,  1  Surk.  53;  4  Campb.  217, 
per  Lord  Ellenborough. 

'  Sutton  V.  Toomer,  7  B.  and  Cr.  416;  1  M.  and  Ryl.  125. 
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Support  of  an  action  for  usury  '.  The  enactm^it  31  G.  IIL 
c.  25,  §  19,  now  quoted,  appears  to  be  designed  merely  to 
protect  the  revenue,  by  precluding  any  person  from  founding 
on  a  bill  or  note  unstamped,  or  improperly  stamped,  as  evi- 
dence in  his  own  favour,  not  to  hinder  the  employment  of 
such  documents  as  evidence  of  offences  or  crimes.  It  has  been 
also  held,  that,  in  an  action  for  a  debt,  founded  on  other  evi- 
dence, an  unstamped  note  may  be  looked  at  to  ascertain 
whether  the  grantor  was  intoxicated  when  he  signed  it  *. 

A  bill,  setting  forth  the  terms  of  an  agreement  between 
landlord  and  tenant,  cannot  be  tendered  in  evidence  thereof 
without  an  agreement  stamp'. 

It  has  been  held  in  two  recent  cases  ^,  that  an  objection  to 
bills  or  protests  under  the  stamp  acts,  if  omitted  by  a  party  in 
ft  suspension  of  a  charge  on  the  bill,  wherein  the  suspension 
has  been  refused,  or  the  letters  found  orderly  proceeded  on  a 
passed  suspension,  is  excluded  afterwards  by  the  plea  of  com- 
petent and  omitted. 

It  is  of  nt>  importance,  according  to  the  law  as  it  now 
stands  *,  although  a  bill  or  note,  order  or  draft,  should  be 

>  Per  Abbot,  J.  at  Guildhall,  Chitty,  140,  note  d, 
'  Gregory  v.  Fraser,  3  Campb.  454. 

•  NichoUoD,  3  Stark.  128. 

«  Napier  v.  Carson,  7tfa  Feb.  1828,  6  Shaw  and  D.  500,  F.  C  ;  Barbour  o, 
Grierson,  27th  May  1828,  ibid.  866. 

*  The  stamp  laws  have  undergone  several  Tariations  on  this  point  Withovt 
going  farther  back,  it  may  be  mentioned,  that  the  31  G.  III.  c.  25,  §  6  and 
19,  requires  that  bills  of  exchange  or  notes  shall  be  written  on  i&  stamp  denot- 
ing the  proper  rate  or  a  higher  rate  of  duty,  but  not  referring  to  the  deoomina'* 
tion  of  the  stamp  ;  and  hence,  in  Chamberlain  v.  Porter,  1  Bos.  and  Pull.  Rep. 
34^  Mansfield,  C.  J.  held,  that,  if  the  question  had  turned  on  this  act  alone,  a 
stamp  ad  valorem,  of  whatever  denomination,  would  have  been  sufficient  But 
the  37  G.  III.  c.  136,  §  5,  6,  enacted,  that,  when  bills  or  notes  were  written 
on  stamps  of  a  different  denomination  from  that  required  by  it,  the  Commission^ 
ers  should  have  power  to  stamp  ihem  with  the  proper  stamp ;  and  the  inference 
therefore  seemed  to  be,  that,  when  this  remedy  was  not  adopted,  the  instru- 
ment would  not  be  valid.  Accordingly,  in  the  case  of  Chamberlain  v.  Porter, 
now  cited,  the  Court  of  C.  P.,  proceeding  on  this  construction  of  the  act, 
decided,  that  action  could  not  lie  on  a  promissory-note  stamped  with  a  receipt 
stamp,  though  of  the  proper  value.  In  the  previous  ease  of  Manning  v.  Livte, 
1796,  Baylcy,  100,  where  the  act  31  G.  III.  was  in  question,  I^ml  Kenyon 
non-suited  the  indorsee  of  a  note,  on  the  ground  that  it  had- been  written  on 
a  7s.  deed  stamp.  In  another  case,  the  Court  of  King's  Bench  decided,  un- 
der the  37  G.  III.  c.  136,  that  bills  or  notes  written  even  on  bill  stamps  oC 
greater  value  than  that  r^uired  by  the  act  were  invalid,  in  respect  that  they 
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written  on  an  improper  stamp,  provided  it  is  for  an  equal  or  a 
greater  sum  than  the  proper  stamp,  and  that  the  stamp  is  not 
specially  appropriated  to  some  other  instrument,  by  having  its 
name  written  on  the  face  thereof.  But  the  37  Geo.  III.  c.  136, 
{  56  ^,  (which,  on  that  point,  appears  to  be  still  in  force,) 
gives  power  to  the  Commissioners  to  stamp  any  bill  or  note, 
draft  or  order,  with  the  proper  stamp,  on  payment  of  the  stamp- 
duty,  with  a  penalty  of  40s.  if  the  stamp  is  affixed  before  the 
term  of  payment,  and  otherwise  with  a  penalty  of  £.10  ;  a 
receipt  for  the  duty  and  penalty  being  given  on  the  back  of 

were  sot  of  the  proper  denomination  which  the  act  prescribed  ;  Farr  v.  Price 
1  Eaat,  55.  A  different  decision  was  giten  in  Scotland  with  reference  to  the 
tame  act,  Bowack  Petr.  21st  June  ]804^  Morr.  20,  App.  v.  Bill,  where  the 
Court  sustained  a  bill  written  on  a  Ss.  instead  of  a  2s.  bill-stamp.  Tba 
argument  there  was,  that  both  stamp-duties  were  appropriated  to  th^  same  pur- 
poses. In  the  case  of  Farr  o.  Price,  this  argument  had  been  disregarded,  as 
the  prohibitory  words  of  the  act  were  held  to  be  express.  He  Court  of  King*8 
Bench,  however,  gave  effect  to  this  argument  in  a  subsequent  cas%  Taylor  v. 
Hague,  2  East,  414,  where  action  was  sustained  on  a  promissory-note,  writ* 
ten  on  a  2s.  stamp  instead  of  a  Is,  6d.  stamp,  after  it  had  bees  ascertained  that 
the  different  parts  of  the  2s.  stamp  were  applicable,  though  in  larger  propor- 
tions, to  the  same  purposes  to  which  the  parts  of  the  Is.  6d.  stamp  were  appli- 
cable. But  all  these  questions  were  superseded  by  43  O.  III.  c.  127,  §  6, 
which  renders  bills  or  notes  valid,  though  written  on  stamps  of  greater  value 
than  the  law  requires,  provided  they  be  of  the  denomination  required  for  such 
instruments.  Lastly,  the  55  O.  III.  c.  184,  §  10,  provides  that  instruments,  < 
written  even  on  stamps  of  an  improper  denomination,  shall  be  valid,  provided- 
they  are  of  equal  or  greater  value  than  the  proper  stamp,  unless  the  stamp  has 
been  specially  appropriated  to  another  instrument,  by  having  its  name  on  the 
hee  of  it 

'  The  31  O.  III.  c.  25,  S  19,  had  enacted,  that  such  instruments  should 
not  be  valid,  unless  stamped  with  the  duty  required  by  St,  or  some  higher  duty 
contained  in  the  same  act,  but  without  distinguishing  whether  such  stamp  should 
be  of  a  proper  denomination  or  not  It  also  enifcts,  by  the  same  section,  that 
it  shall  not  be  lawful  for  (he  Commissioners  to  affix  the  proper  stamp  after  the 
instrument  is  engrossed.  But  the  clauses  (already  cited)  of  the  37  G.  III. 
repealed  this  enactment  pro  femfo,  and  substituted  thatwhi^  has  been  now 
stated.  The  act  44  G.  III.  c.  98,  while  it  repeals  the  duties  enacted  by  the 
37  G.  III.  and  substitutes  new  ones,  re-enacts,  with  regard  to  the  new  duties, 
all  the  rules  contained  in  former  acts,  «o  far  as  not  expressly  repealed  ;  and 
the  act  48  G.  III.  c.  149,  §  3  and  8,  renews  all  the  powers  con^rred  on  the 
Commissioners  by  any  former  acts  of  Parliament ;  aiid  particularly  (§  8,)  the 
powers  granted  with  respect  to  the  duties  repealed  by  the  44  6.  t If.  g»  96. 
On  the  other  hand,  the  existing  stamp  act,  (as  already  cited,  §  8,)  renews  all 
the  powers  conferred  by  former  acts,  so  ftir  as  not  inconsistent  with  it.  The 
power,  therefore,  referred  to  in  the  last  act,  as  restored  by  the  87  G.  III.  ap> 
pears  to  be  still  in  existence. 
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the  bill  or  note,  draft  or  order,  and  such  instrument,  wh^i  so 
stamped,  having  the  same  force  as  if  it  had  been  duly  stamped 
at  first.   It  follows  from  what  has  been  stated^  that,  except  in 
the  case  now  mentioned,  it  is  not  lawful  for  the  Commis- 
sioners to  affix  the  proper  stamp  to  any  bill  or  note,  draft  or 
order,  after  it  has  been  engrossed.     For  instance  %  an  instrur 
ment  assumed  to  be  a  promisaory-^ote,  which  had  been  writ- 
ten,  at  first  on  a  3d.  receipt  stamp,  instead  of  a  3s.  bill  stamp, 
as  required  by  the  48  G.  III.  c.  149,  then  in  force,  although 
afterwards  stamped  by  the  Commissioners  with  a  £.1  agree- 
ment stamp,  was  held  to  be  inyalid  in  the  hands  of  the  ori- 
ginal payee's  executrix,  as  there  was  no  authority  for  thus 
stamping  it  ex  postfacto^  seeing  the  ori^nal  was  not  even  of 
tbe  proper  amount,  and  as  the  fact  of  its  being  thus  stamped 
appeared  from  the  instrument  itself.     Besides,  the  stamp  af- 
fixed to  it,  .being  an  agreement  stamps  was  not  applicable  to 
a  bill  or  note.     But,  if  a  bill  or  note  should  be  stamped  by 
the  Commissioners,  there  is  reason  for  holding  that  the  cir- 
cumstance of  its  being  originally  unstamped  wiU  not  be  suffi- 
cient to  nullify  it  in  the  hands  of  a  party  who  has  no  means  of 
knowing,  from  the  face  of  the  instrument  or  otherwise,  when 
the  stamp  was  affixed ',  although  it  may  be  held,  from  some 
analogous  cases  as  to  policies  of  insurance,  which  were  stamped 
after  being  executed  %  that  a  bill  or  note,  &c.  would  not  be 
valid  in  the  hands  of  an  original  party,  who  knew  that  it  had 
been  at  first  unstamped. 

With  regard  to  the  siun  for  which  stamp-duty  is  payable,  it  was 
once  made  a  question  %  whether  a  stamp  corresponding  to  £.50 
covered  a  bill  granted  for  that  sum  with  interest.    Lord  Ellen- 

>  Green  v.  DaTtt,  4  B.  and  C  235 ;  6  D.  and  R.  906 ;  vide  also  ButU  v, 
8wan»  2  Br.  and  Bingb.  84w 

'  Wright  V.  Riley,  Peake  173,  per  Lord  Kenyon. 

'  Roderick  v.  HoyiI,  3  Camp.  t03,  and  Rapp  v>  Allant,  id.  p.  106,  note. 
The  act  31  G.  III.  c.  95,  §  19,  while  it  prohibiu  the  Commissioners  from 
affixing  tbe  stamp  after  the  bill  or  note  is  engrossed,  does  not  declare  the  in- 
strument .to  be  absolutely  null  if  the  stamp  should  be  so  affixed,  though  it  is 
reasonable  to  believe,  that  action  would  be  denied  upon  it  to  any  party  who 
knew  that  it  was  unstamped  when  written,  since  be  must  have  known  that  the 
after- stamping  was  prohibited.  The  act  with  regard  to  polides  of  insurance 
k  nearly  in  the  same  terms.  In  neither  case  is  the  instrument,  when  post^^ 
stamped,  declared  to  be  null  in  the  hands  of  any  party  whatever* 

*  Israel  v.  Benjamin,  3  Camp.  40. 
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borough  held,  at  Nisi  Prius,  that  it  did ;  hecause  the  bill, 
when  granted,  was  merely  a  security  for  £.50,  there  being 
no  interest  then  due,  and  interest  being  always  recoverable  if 
the  bill  should  not  be  paid  when  due,  whether  it  was  stipu- 
lated or  not.  But  the  cause  was  decided  on  another  ground.. 
The  same  point,  however,  occurred  afterwards  in  a  stronger 
case ',  where  a  note  was  granted  for  payment  of  £.30,  with  in- 
terest ^cmt  the  date  thereof.  In  that  case,  the  Court  of  King's 
Bench  decided,  that  a  stamp  corresponding  to  £.30  was  suffi- 
cient, holding  that  the  stamp  duty  was  imposed  on  the  sum  due 
at  the  date  of  granting  the  instrument,  not  on  any  interest  which 
might  afterwards  become  due,  and  instancing  the  case  of 
bonds,  where  the  stamp  was  always  regulated  by  the  principal 
sum. 

When  a  bill  or  note  is  written  on  too  low  a  stamp  *,  (and 
likewise  of  course  when  it  b  unstamped,)  it  cannot  be  consi- 
dered as  payment  of  a  debt ;  and  therefore  a  party  taking  it 
as  such  is  entitled  to  recur  to  his  original  ckum,  which  b  open 
to  him,  though  he  should  have  neglected  to  present  the  bill 
or  note  for  payment  when  due,  or  though  he  should  be  pre^ 
eluded  from  recovering  on  it  for  want  of  a  proper  stamp'. 
But  when  there  is  no  relation  between  the  parties,  except  what 

'  Praasing  v.  Ing,  4  Btraew  and  Aid.  904.  The  lame  thing  w«s  held,  in 
the  cue  of  a  bond,  in  Dixon  o.  Bobinson,  2  M.  and  Malk.  115»  6  C*  and  P. 
96.     Vide  also  Dearden  o.  Binnt,  1  M.  and  Ryl.  130. 

*  Wilson  V.  Vysar,  4  Taunt.  287.  A  similar  decision  was  gtren  in  Ruff  v. 
Webb,  1  £sp.  129,  where  an  order  by  the  defendant  on  his  banker  in  London, 
which  he  had  given  in  payment  of  an  account,  being  held  by  Lord  Kenyon  to  be 
a  bill,  his  Lordship  farther  found,  that  it  was  not  valid  without  a  stamp ;  and 
that  therefore  the  plaintiff  was  entitled,  without  presenting  it  for  paymeD^  to 
sue  on  the  original  consideration.  The  like  decision  was  given  in  Cundy^  v* 
Marriott,  1  B.  and  Ad.  696.  The  case  of  Swears  v.  Wells,  cited  by  Chitty, 
144,  note  a,  does  not  appear  to  prove  the  contrary,  since  it  was  there  held  that 
the  plaintiff  had  agreed  to  give  a  month's  credit  for  the  balance  of  his  debt,  on 
receiving  the  rest  in  money  ;  and  that,  therefore,  though  he  had  got  a  note  for 
the  balance  on  an  improper  stamp,  he  was  bound  either  to  have  applied  for  a 
proper  note,  or  waited  till  the  month  expired.  The  case  of  Chamberlain  *• 
Delarive,  which  the  same  author  likewise  cites  on  this  pointy  does  not  seem  ap« 
plicable. 

*  This  was  held  in  the  following  cases,  vis.  Alves  v.  Hodgson,  7  T.  R.  243, 
where  the  plaintiff,  though  found  not  entitled  to  recover  on  a  now  for  want  of 
a  stamp,  was  allowed  to  prove  his  daim  for  wages,  for  which  the  note  had  been 
granted ;  Tyte  v.  Jones,  I  East,  58,  note  a,  where  a  note  sued  upon  for  money 
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depends  on  the  bill  or  note,  as  in  a  questiaii  between  a  remote 
indorsee  and  the  acceptor,  the  fornix  has  no  remedy  if  the 
stamp  is  defective ;  and  is  Eagind^  he  will  not  obtain  relief, 
even  in  a  court  of  equity  '•  But  where  a  party  who  agreed 
to  give  a  valid  note  had  given  one  on  an  improper  stamp,  a 
court  of  equity  will  oblige  him  to  give  another  in  terms  of  his 
agreement  '•  When  a  payment  has  been  made  specifically  on 
account  of  a  bill  which  was  void  under  the  stamp-laws,  from  an 
alteration  on  it,  it  has  been  decided  that  it  cannot  be  retracted 
and  applied  to  another  bill  due  by  the  same  party,  against 
which  there  is  no  objection '. 

As  to  the  re-issuing  of  bills  or  notes,  the  last  stamp  act 
contains  various  regulations,  of  which  it  may  be  proper  to  give 
a  brief  outline. 

1.  Any  banker  or  other  person  who  has  issued  notes  duly 
stamped,  payable  to  the  bearer  on  demand,  for  any  sum  not 
exceeding  £.100,  may  re-issue  them  after  payment,  without 
any  duty,  as  often  as  he  thinks  proper  ^ ;  it  being  farther  pro- 
vided, that  there  shall  be  no  new  duty,  if  such  notes  are  re- 
issued by  and  as  the  notes  of  one  or  more  of  those  who  at  first 
issued  them,  and  of  any  other  person  or  persons  in  partner- 
ship with  him  or  them  jointly.  It  b  farther  enacted,  that,  if 
such  notes  have  been  made  payable  at  first  at  a  different  place 
from  that  where  they  were  drawn,  they  may  be  re-issued  with 
any  alteration,  but  only  in  the  house  or  place  where  they  are 
payable^.  No  promissory-note,  payable  to  the  bearer  on  de- 
lent,  being  unstamped,  Lord  Kenyoni  notwithstanding,  allowed  the  defendant's 
acknowledgment  of  the  loan  to  be  proved  under  the  count  for  money  had  and 
received ;  Stewart  v.  Mason,  1st  June  1808,  cited  1  Taunt.  354,  where  the 
same  principle  was  recognised  by  Lord  Ellcnborough ;  Wilson  v.  Kennedy, 
1  £sp.  245,  and  two  other  cases.  Brown  v.  Watts,  1  Taunt.  353,  and  Wade  v, 
Beasley,  2  Esp.  7,  where  the  doctrine  was  admitted,  although  the  plaintiff 
was  precluded  from  the  benefit  of  it,  by  an  objection  in  point  of  form. 

'  Toulmin  o.  Price,  5  Ves.  240.  In  this  case  it  was  held  generally,  that  if 
an  unstamped  note,  being  the  only  ground  of  debt,  were  lost,  a  court  of  equity 
could  grant  no  relief;  because  the  note  on  which  alone  any  claim  res.ted  could 
not  be  of  the  smallest  value,  though  it  were  found ;  vide  also  cases,  aniet  p.  3S* 

*  This  opinion  was  expressed  in  Aylett  o.  Bennett,  1  Anstr.  45,  though  the 
plaintiff  declined  to  avail  himself  of  what  the  Court  held  to  be  the  agreement* 

*  Biggs  9.  Dwight,  1  M.  and  Ryl.  308. 

'55  O.  III.  c.  184,  §  14.  '  Ibid.  $  15. 


42  RE-ISSUING  NOTESi  &C. 

maud,  can  be  issued  with  the  date  printed,  under  a  penalty  of 
j£.50  against  the  person  issuing,  for  each  note  so  issued  ^ 

It  is  enacted,  that  no  bankers  or  other  persons,  (excepting 
the  Bank  of  England,  whose  case  has  been  ahready  m^itioned,) 
shajl  issue  any  notes  re-issuable,  as  already  described,  with- 
out taking  out  an  annual  licence  for  that  purpose,  under  a 
penalty  of  £.100  *•  The  requisites  of  the  licence  are  detailed 
in  the  act '.  It  is  provided  %  that  no  banking  company,  banker 
or  other  person,  shall  be  obliged  to  take  out  more  than  four 
licences  in  all  for  any  number  of  towns  or  places  in  Scotland ; 
and  that,  if  they  issue  such  notes  at  more  than  four  different 
places  in  Scotland,  (having  previously  taken  out  three  distinct 
licences  for  three  such  towns  or  places,)  they  shall  be  allowed 
to  include  all  the  rest  in  a  fourth  licence.  It'  is  ferther  pro- 
vided, that  a  licence  of  this  kind  for  a  partnership  diall  remain 
in  force,  (notwithstanding  any  alteration  in  the  partnership,) 
for  the  purpose  of  issuing  notes  under  the  firm  specified  ia  it, 
till  the  10th  of  October  inclusive  after  its  date. 

Any  notes  or  biUs,  drafts  or  orders,  not  allowed  by  the  act 
to  be  re-issued,  are  declared  to  be  vacated  upon  payment,  and 
not  to  be  negotiable  or  available,  and  the  person  paying  is  r&- 
qmred  to  cancel  them ;  and  it  is  farther  provided,  that  any 
person  re-issuing,  or  causing  or  permitting  them  to  be  re- 
issued, shall  forfeit  £.50  for  eacfinote  or  other  document  re* 
issued,  besides  payment  of  the  duty  chargeable  cm  such  note 
or  other  document  for  the  first  time ;  and  that  any  person 
taking  them  in  payment  or  security,  while  he  knows  that  they 
are  thus  illegally  re-issued,  shall  in  like  manner  forfeit  £.20  '• 

It  has  been  decided  ^,  that,  when  a  billy  origmally  payable 
to  the  drawer,  has  been  returned  on  him  by  an  indorsee,  with 
the  indorsations  subsequent  to  that  of  the  drawer  scored  out, 
he  may  re-indorse  the  bill  to  a  third  party  without  a  new 
stamp  ;  it  being  held  that  a  bill  is  not  extinguished  till  it  bait 
been  paid  or  discharged  by  the  acceptor. 

The  law  as  to  stamp-duties  for  protests  on  bills  or  notes 
shall  be  considered  when  protests  are  discussed* 

» 55  G.  III.  c.  IW,  5  18.  •  n>Id.  $  87.  •  Ibid.  $  U  and  87. 

« Ibid.  §  25.     Also  7  G.  IV»  c.  67,  S  1&  •  Ibid.  $  19. 

*  Callow  V.  Iiawrence,  3  M.  and  S.  05. 
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2.  The  second  requisite  in  hills  or  notes  is  the  subscriptioB 
of  parties. 

By  the  law  of  Scotland,  no  person  can  be  bound,  (except 
in  two  cases  to  be  innnediately  mentioned,)  either  as  drawer, 
ifcceeptor,  <Mr  indorser  of  a  bill,  or  as  maker  or  indorser  of  a 
note,  unless  he  has  subscribed  it. 

An  early  statute  ^  requires  the  grantor's  subscription  to  all 
obligations  of  importance,  which  are  understood  to  mean  ob- 
ligations for  any  sum  exceeding  £.100  Scots.  That  act 
prescribes,  besides,  certain  other  solemnities,  still  farther 
extended  by  a  later  statute  * ;  but  with  all  of  these  cus- 
tom has  diqiensed  in  the  case  of  bills  and  promissory«notes. 
Though  the  solemnities  required  in  other  cases  to  authen- 
ticate the  subscription  are  thus  dispensed  with,  custom  has 
not  dispensed  with  the  subscription  itself,  which  therefore 
still  continues,  in  general,  to  be  indispensable.  In  one  case, 
indeed,  viz.  where  the  bill  or  note  relates  to  a  sum  below 
£.100  Scots,  there  is  reason  to  think  that  subscription  would 
not  be  absolutely  necessary  ^.  There  is  also  another  case, 
in  which  an  equivalent  is  admitted  for  the  subscription  of 
the  drawer  of  a  bill  or  granter  of  a  note.  In  'England  he 
is  bound  without  subscribing  \  provided  the  instrument  be 
written  and  his  name  inserted  in  the  body  of  the  bill  or  note, 
by  himself,  or  some  person  authorised  by  him.  A  similar 
doctrine  has  been  recognised  in  Scotland,  in  a  case  ^,  where 
it  was  laid  down  by  the  Court,  that,  if  a  bill  is  holograph 
of  the  drawer,  the  insertion  of  his  name  in  the  body  of  it 
will  be  equivalent  to  subscription,  though  it  will  not  render 
him  liable  to  summary  diligence.  But  this  doctrine  would 
not  be  applicable  to  the  drawee  of  a  bill ;  for,  although  he 
should  write  the  whole  bill,  including  the  address  which  con- 
tains his  own  name,  his  acceptance  could  not  be  presumed 
without  his  signing  as  acceptor ;  on  the  contrary,  if  he  did 
not  sign,  that  circumstance  would  be  held  to  indicate  that 

I  1579,  c.  80.  '  1681,  c  5. 

*  VitU  Lord  GlmlMTa  Opiiiion  in  Kennedy  v.  Watson,  2dth  May  1816, 
F.  C. 

*  Vide  Bayley,  38;  Chitty,  185;  Elliot  v.  Cowper,  Str.  600;  Taylor  v. 
Dobbins,  ibid*  300 ;  Erskine  v.  Murray,  8  Lord  Raym.  1542. 

*  A  «i  B,  July  1750,  Morr.  1441 ;  Elcbies.  v.  Bill,  No.  47. 
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he  had  ultimately  resolved  not  to  accept.  In  all  cases  but 
those  now  mentioned,  subscription,  by  the  law  of  Scotland^ 
appears  to  be  a  solemnity  essential  to  the  validity  of  every  bill 
or  note,  and  which,  in  an  action  on  such  documents,  could 
not  be  supplied  even  by  the  oath  or  acknowledgment  of  party. 
In  England,  on  the  contrary,  a  promise  by  a  separate  writ- 
ing \  or  verbally ',  to  accept  a  bill,  has  been  decided  to  be 
an  acceptance,  though  the  drawer  should  not  have  subscribed 
the  bill ;  and  acceptance  has  been  held  to  be  implied ',  even 
from  words  that  do  not  amount  to  an  express  promise.  This 
looseness  of  practice  has  probably  been  introduced  with 
greater  ease,  from  the  want  of  summary  (Uligence  on  biUs, 
which,  in  Scotland,  would  soon  have  made  us  aware  of  its 
inconveniences.  But  English  Judges  have  repeatedly  express- 
ed regret,  that  acceptance  should  thus  have  been  held  as 
proved  by  any  thing  short  of  a  writing  on  the  bill  itself^ ; 
and,  in  order  to  remedy  this  evil,  an  act  has  been  re- 
cently passed ',  which  provides,  <<  that  no  acceptance  of  any 
<<  inland  bill  of  exchange  shall  be  sufficient  to  charge  any 
*<  person,**  unless  it  be  in  writing  on  the  bill,  or  at  least  on 
one  of  its  parts,  if  there  should  be  more  than  one  part.  Hus 
proves  the  expediency  of  the  rule  which  has  been  long  adopted 
in  Scotland.  If  a  party  should  promise  by  letter  to  accept 
ft  bin,  there  might  be  an  action  against  him  in  Scotland  upon 
his  letter  ^ ;  in  which  action  the  bill  might  be  produced  th 
modum  prohatwnis  ;  or,  if  he  had  promised  verbally  to  ac- 
cept, and  the  holder  of  the  bill  had  suffered  through  his 
breach  of  promise,  there  might  be  an  action  against  him  on 
his  promise,  in  which  parole  evidence  would  be  admissible''. 

>  Wynne  9.  Ratlces,  5  East.  513;  Clark  v.  Cock,  4  East.  57-74,  and  caaea 
ilberein  referred  to. 

•  Vid€  Opinions  in  Clark  v.  Cock,  note  1»  and  In  Johnson  v.  Collins,  I  East. 
103. 

.    'Clark  o.  Cock. 

«  Lord  Ellenborough,  and  Lawrence,  J.,  in  Clark  9.  Cock  ;  Lord  Kenyon, 
in  Johnson  v.  Collins. 

•  1  and  2  O.  IV.  c.  78,  §  2. 

•  Vide  Fraser's  Trustee  ©.  Campbell,  Fraser  and  Co.  28th  May  1823,  2  Shaw, 
346,  where  the  Court  decerned  for  the  amount  of  a  bill,  on  the  ground  of  a 
letter  in  which  the  defenders  had  promised  to  accept  it. 

»  Fufc  on  this  subject,  the  case  of  Hay,  13th  Feb.  1822,  3  Murray's  Rep. 
9,  where  parole  proof  of  acknowledgment  of  an  acceptance  was  admitted,  even 
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It  has  been  suggested,  that  even  verbal  acceptance  of  a  bill 
may  be  held  to  complete  that  assignation  to  the  payee,  (which 
the  drawing  of  the  bill  implies,)  of  the  money  belonging  to 
the  drawer  which  is  in  the  drawee's  hands  ^  But  the  contrary 
appears  to  have  been  lately  decided  '•  Neither  diligence  nor 
action  can  be  raised  against  any  person  as  a  party  to  a  bill  or 
note,  (except  in  the  cases  already  mentioned,)  unless  he  has 
subscribed  it. 

The  subsaription  must  be  in  writing ;  but  it  has  been  held* 
to  be  effectual,  though  written  in  pencil  ^. 

Various  substitutes  have  been  received  in  place  of  the  full 
subscription  of  a  party,  when  he  is  unable  to  adhibit  it. 

\9t^  When  a  party  could  not  write,  the  Court  sustained^ 
a  bill  subscribed  for  her  by  one  notary  before  two  witnesses, 
though  these  witnesses  were  not  described  in  the  biU  itself, 
but  only  in  the  notary's  doquet ;  which,  however,  it  was  con- 
tended, formed  a  part  of  the  bill.  There  was  another  objec- 
tion to  the  bill,  viz.  that  it  bore  annualrent  from  its  date ; 
but  the  Court  repelled  both  objections.  In  a  later  case ',  the 
Court  decided  that  a  bill  was  void,  though  subscribed  by  two 
notaries,  when  there  were  no  witnesses  attesting  their  sub- 
scriptions. Some  of  the  Judges  remarked,  that,  in  the  pre- 
ceding case,  the  chief  reason  for  sustaining  the  bill  was,  that 
the  defender  was  alive,  and  did  not  deny  that  she  had  autho- 
rised the  subscription ;  whereas,  here,,  the  party  was  dead. 
But  it  does  not  appear  to  be  required,  in  any  case,  that  a 
bill  should  be  subscribed  by  two  notaries  and  four  witnesses, 
in  terms  of  the  act  1579,  c.  80,  which  seems  applicable  only 
to  more  formal  deeds.  The  case  first  noticed  appears  to 
establish  that  one  notary  and  two  witnesses  are  sufficient; 
and,  indeed,  the  objection  in  the  subsequent  cases  was,  not 
that  there  was  only  one  notary  and  two  witnesses,  but  that 
Ae  witnesses  were  not  described  in  the  bill.  From  what  is 
said,  however,  to  have  been  the  ground  of  deciding  the  last 

in  a  BUBpension  of  a  charge  on  a  bill  on  the  gronnd  of  forgery,  and  Halliday 
0.  Rule,  3  Murr.  119,  to  the  lame  effect. 

*  1  Bell's  Conm.  398. 

■  Cullen,  18th  June  1833,  11  S.  D.  B.  73a     Vide  Chapter  on  Acceptance. 

*  Geary  v.  Physic,  5  B.  and  Cr.  234;  7  D.  and  Ryl.  653. 

*  Dinwoodiev.  Johnston,  28th  June  1737,  Morr.  HI  9. 

'  Buchanan  v.  Duncan,  27th  June  1765,  Morr.  1451,  and  16985. 
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of  these  cases^  it  remains  still  uncertain,  in  the  event  of  a 
party  not  admitting  his  subscription,  1^,  Whether  it  is  ne^ 
oessary  to  describe  the  witnesses,  or  whether  it  is  not  enough 
that  they  were  present  ?  and,  2^y,  Supposing  it  necessary 
to  describe  thern^  whether  a  description  of  them  in  the  notary's 
doquet  is  sufficient  ?  Their  signature  appears,  from  the  case 
last  cited,  to  be  indispensable* 

2d7y,  Our  law  has  gone  farther,  by  holding  the  initials 
6f  a  party's  name,  or  even  a  mark  adhibited  by  him,  to  be  in 
some  cases  equivalent  to  subscription.  Even  in  deeds  wherein 
the  statutory  solemnities  are  required,  it  appears  to  be  now 
settled',  that  the  initials  of  a  party  are  equivalent  to  his  full 
subscription,  (this  mode  of  subscribing  being  always  attested, 
like  any  other,  by  the  proper  statutory  solemnities,)  when  he 
is  either  in  use  to  subscribe  by  initials,  or  cannot  subscribe  in 
any  other  way.  In  bills  and  notes,  the  statutory  solemnities 
are  not  required  to  attest  a  subscription  by  initials,  more 
than  any  other  kind  of  subscription.  But  some  kind  of  evi- 
dence has  been  always  required,  both  to  prove  that  the 
party  did  sign,  and  that  this  was  his  usual  mode  of  signa- 
ture. In  an  early  case*,  which  was  an  action  against  a  hus- 
band on  a  note  granted  by  his  wife  before  marriage,  her  sub- 
scription by  initials  was  sustained,  when  supported  by  one 
subscribing  witness,  a  woman,  and  by  her  own  oath  as  an 
adminicle  of  evidence.  Again,  the  subscription  to  a  bill  by 
initials  of  a  person  deceased  was  sustained  %  it  being  proved 
that  this  was  his  usual  mode  of  subscribing,  and  that  the  sig- 
nature resembled  his  ordinary  subscription,  and  the  writer  of 
the  bill  having  deponed,  besides,  that  he  saw  him  sign.  On 
the  other  hand,  an  ignorant  country  woman,  who  had  never 

>  Fulf  Tait  on  Evidence,  66^  Sd  edition,  and  caeca  therein  referred  to ;  like, 
wiee  Weirs  v,  liakton,  22d  June  1813,  F.  C,  in  which  a  woman's  subacription 
by  initiaU  to  a  deed  of  importance  was  sustained,  there  being  a  subjoined  attesta- 
tion bf  a  notary,  that  she  declared  «  she  cannot  write  but  by<ber  initials." 

*  Wilson  V.  Robertson  and  Abercromby,  2d  Feb.  1688,  Morr.  12493. 

*  Thomson  v.  Shie),  July  1729,  Morr.  16810.  In  an  old  ease,  Stewart  v. 
Stewart,  85th  June  1679,  2  Brow.  Supp.  475,  the  subscription  of  a  bond  for 
2000  marks,  by  initials,  was  sustained,  it  being  proved  that  the  parly  was  in  use 
so  to  sttbecribe ;  and  reference  is  there  made  to  an  earlier  case,  where  a  bond  for 
£.600  (ScoU)  had  been  sustained,  though  it  was  subscribed  by  «  mark  ••  like  a 
•«  craw-tae.'* 
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been  in  use  to  write,  and  could  not  even  read,  having  filled  up 
the  initials  of  her  name  to  a  bill  in  blank  scores  traced  by 
another  person  for  that  purpose,  the  Court '  decided  that  the 
bill  was  null ;  it  being  successfully  argued,  that  this  was  not 
her  ordinary  subscription,  and  could  not  be  called  a  subscrip- 
tion at  all,  or  even  properly  a  writing.     In  the  next  case*,  a 
party's  acknowledgment  that  she  had  subscribed  her  initials 
to  three  bills  for  100  merks  each,  was  justly  held  sufficient 
without  other  proof ;  the  Court  being  so  clear  as  to  the  vali« 
dily  of  the  bills,  that,  in  a  reduction,  they  refused  a  petition 
against  the  Lord .  Ordinary's  interlocutor  sustaining  them, 
without  answers.     In  a  later  case^,  which  was  an  action  on  a 
promissory-note  said  to  have  been  indorsed  to  the  pursuer  by 
the  initials  of  a  person  deceased,  (although  the  note  was  found 
in  the  pursuer's  possession,  and  though  he  alleged  that  she  had 
mentioned  to  several  persons  both  her  intention  to  bestow  this 
debt  upon  him,  and  the  fact  of  her  having  done  so,)  yet  the 
Lord  Ordinary,  in  respect  the  pursuer  admitted  "  that  he 
<<  could  not  prove  that  the  deceased  did  actually  adhibit  her 
'^  subscription  by  initials"  to  this  note,  held  that  the  indorse- 
ment  was  null ;  and  the  Court,  without  difficulty,  affirmed  the 
judgment.    There  was  here  no  proof  of  subscription ;  and  the 
pursuer's  averments  resolved  merely  into  a  belief  by  the  d&* 
ceased  that  she  had  transferred  the  note,  which  act  she  might 
perhaps  suppose  erroneously  to  be  completed,  by  mere  delivery^ 
without  subscription.  The  result  of  all  these  .decisions  appears 
to  be,  that,  besides  the  initials  of  the  party,  there  must  be 
sufficient  evidence,  (though  there  is  not  any  fixed  rule  as  to  the 
precise  amount  of  evidence  required,)  both  that  these  initials 
were  written  by  him,  and  also  that  this  was  his  usual  mode  of 
signature,  except  perhaps  when  the  subscription  is  proved  by 
his  acknowledgment.     There  can  be  no  summary  diligence 
on  bills  or  notes  so  subscribed  %  because  the  reality  of  tiie  sub- 
scription is  not  ascertained  ex  facie  of  the  document,  but  must 

I  Pringle  V.  Keill,  Feb.  1735,  Morr.  16810. 

*  Shepherd  o.  Inoes,  19tb  Not.  1760,  Morr.  689. 

*  M*  II wraith  v.  M'Mickeo,  23d  June  1785,  Morr.  168S0. 

*  In  Monro  v.  Monro,  14ch  Not.  1820,  1  Bell,  390,  summary  diligence  is 
said  to  have  been  refused  on  a  bill  signed  by  initials,  with  two  subscribing 
witnesses.  Vide^  in  support  of  the  reason  given  in  the  text,  |hc  case  of  A  tr.  B, 
mtprot  p.  4t%  note  5,  Morr.  1441. 
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be  proved  by  extrinsic  evidence,  so  that  the  bill  or  note  can- 
not in  itself  afford  a  warrant  for  summary  diligence.  This 
reason  appears  to  be  sufficient,  without  supposing,  as  has  been 
held ',  that  such  documents  are  not  to  be  considered  as  bills  or 
notes  at  all,  but  merely  as  documents  of  debt.  Indeed,  it  is 
only  because  they  are  considered  as  bills  or  notes,  that  they 
are,  from  favour  to  commerce,  admitted  even  as  documents  of 
debt,  without  the  statutory  solemnities  required  in  more  re- 
gular deeds.  They  are  also  entitled  to  all  the  other  privi- 
leges, and  subject  to  the  same  rules  of  negotiation  with  bills 
or  notes,  though  they  cannot,  for  the  reason  now  mentioned, 
afford  warrant  for  summary  diligence.  On  the  other  hand, 
summary  diligence  would  probably  be  competent  on  a  bill  or 
note  signed  by  notaries  for  a  party  who  could  not  write,  if 
their  signature  was  attested  by  subscribing  witnesses  fully  de- 
signed ;  because  such  a  subscription  is  prima  facie  authentic, 
as  well  as  a  similar  subscription  to  a  bond,  which,  supposing 
it  to  have  a  clause  of  registration,  would  undoubtedly  afford 
warrant  for  summary  diligence. 

3<%,  Subscription  by  a  mark  is  not  admitted  at  all  in  deeds 
requiring  the  statutory  solemnities',  even  though  it  should 
appear  to  be  the  party's  usual  mode  of  signature.  It  is  pro- 
bably held,  as  was  argued  in  the  case  of  M^Dwraith,  already 
cited^,  that  when  the  mark  does  not  resemble  even  the  initials 
of  the  party's  name,  it  cannot  in  any  sense  of  the  word  be 
reckoned  a  subscription^  which  is  required  by  statute  in  all  such 
deeds.  But  custom  has  sanctioned  such  a  mode  of  signa- 
ture in  bills  and  notes.  In  a  case  now  cited  \  it  appeared 
that  bills,  to  a  considerable  amount,  subscribed  by  the  party 
in  this  manner,  had  been  habitually  discounted  by  the  Stir- 
ling Bank.  Such  documents,  thus^  subscribed,  have  also 
been  sustained  from  an  early  period.  In  a  case  reported 
by  Lord  Stair  ^,  which  was  a  reduction  of  a  decree  against  the 
drawer  of  a  bill  for  £.200  sterling,  brought  on  the  ground, 

>  1  Bell,  390. 

*  Din  0.  Gillies,  18th  June  1812,  cited  in  a  note  to  Fac.  Report  of  Weirs  o. 
Rslston,  22cl  June  1 81  a 

■  P.  47,  note  3. 

*  Din  V.  Gillies,  note  8. 

*  Brown  v.  Johnstone,  S6th  Feb.  1662,  Morr.  16802. 
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that  there  was  merely  a  mark  on  it,  with  these  words  written 
round  it  in  an  unknown  hand,  ^<  Archibald  Johnstoun  his 
<*  mark,"  the  Court,  while  they  thought  that  this  would  be 
sufficient  among  merchants,  without  witnesses,  (it  being  alleged 
that  the  drawer  was  a  merchant  and  drover,  and  was  in  use 
so  to  subscribe,)  yet,  as  there  was  neither  custom  nor  decision 
for  it,  they,  in  respect  of  his  alleged  custom  so  to  subscribe, 
ordered,  ex  officio^  that,  before  answer,  the  oaths  should  be 
taken  of  the  writer  of  the  bill,  if  known,  and  also  of  the  wit- 
nesses who  saw  Johnstone  subscribe  the  mark,  or  receive  value 
for  the  bill.  In  this  case  there  were  no  subscribing  witnesses. 
Another  case  afterwards  occurred  between  the  same  parties  ^ 
regarding  a  bill  for  £.1200  Scots,  likewise  signed  by  the  de- 
fender's mark,  before  two  subscribing  witnesses.  The  defender 
did  not  appear.  The  subscribing  witnesses  deponed  that 
he  was  ^'  accustomed  so  to  subscribe ;"  and  one  of  them,  that 
<^  he  saw  him  put  this  mark  to  the  bill  in  question."  Several 
others  deponed,  ^'  that  they  had  accepted  such  bills  in  regard 
*'  of  his  custom,  and  had  obtained  payment  from  him,  without 
*^  any  debate  thereupon."  The  question,  it  is  said,  then  arose, 
Whether  there  had  been  any  case  where  a  sum  above  £.100 
Scots  was  held  proved  by  a  mark,  without  subscription  of  the 
name,  or  at  least  the  initials  ?  And  it  is  stated,  that,  although 
the  Court  had  demurred  in  the  former  case,  in  order  to  ascer- 
tain whether  there  was  any  case  on  this  point,  they  had  found 
none.  It  was  then  moved  that  the  defender  should  be  exsr- 
mined,  not  by  way  of  reference,  but  ex  officio  or  de  calumrda^ 
whether  he  had  signed  the  mark ;  but  the  majority  would  not 
delay  deciding  the  cause,  as  the  pursuer  was  dying.  They, 
therefore,  in  respect  of  the  specialties  of  the  case,  (among 
which  the  circumstance  of  this  being  a  bill  among  merchants, 
and  of  the  defender's  custom  so  to  subscribe  bills  of  greater 
importance,  and  his  non-appearance,  are  particularly  mention- 
ed,) sustained  the  bill ;  it  being  stated,  however,  that  this  was 
not  to  be  a  general  rule,  and  many  of  the  Judges  being  against 
the  decision,  even  when  so  qualified,  as  tending  to  encourage 
forgery.   In  a  later  case  *,  where  summary  diligence  had  been 


>  Brown  v.  Johnstone,  Ist  Feb.  1669,  Morr.  1 6803. 
*  Cockburn  v.  Gibson,  8th  Dec.  I815»  F.  C. 
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raised  on  a  bill  for  £.76,  against  a  party  who  admitted  that 
he  had  signed  it  by  a  mark,  before  two  subscribing  witnesses, 
the  Court  suspended  the  diligence.  But,  in  an  ordinary  action 
which  had  been  raised  at  the  same  time  upon  the  bill,  they 
decerned  against  him,  after  production  of  certain  letters  signed 
by  the  defender's  mark,  before  witnesses,  in  which  he  acknow- 
ledged that  he  had  accepted  several  bills  to  another  defender, 
all  for  value,  and,  among  others,  a  bill  for  £.175,  which  had 
been  given  up  to  him  in  consideration  of  the  bill  in  question, 
this  being,  in  fact^  an  admission  that  value^was  given  for  the 
bill.  This  decision,  however,  may  not  perhaps  have  pro^ 
ceeded  on  the  bill  alone,  but  may  have  been  also  founded 
on  the  other  written  evidence  produced  ^  In  an  earlier  case ', 
which  was  a  suspension  (by  the  acceptor)  of  a  charge  on 
a  bill,  bearing  to  be  drawn  and  indorsed  by  a  mark  without 
the  attestation  of  witnesses,  the  Court  suspended  the  letters, 
holding  that  such  a  subscription  was  ineffectual,  unless  it  ap- 
peared on  the  face  of  the  instrument  that  the  mark  had  been 
adhibited  before  witnesses.  They  also  refused  to  examine  the 
drawer  regarding  his  subscription,  as  he  was  not  a  party  to 
the  case.  In  a  later  case^,  which  was  an  action  on  a  bill  for 
£.5,  bearing  to  be  signed  by  the  mark  of  a  party  deceased,  and 
without  subscribing  witnesses,  the  Court  allowed  a  proof  be- 
fore answer,  that  the  party  so  subscribed  it,  and  that  this  was 
his  usual  mode  of  subscribing.  One  of  the  Judges,  (Lord  Glen- 
lee,)  alluded  to  the  circumstance  of  the  bill  being  for  a  sum 
below  £.100  Scots.  But  the  opinions  of  the  majority  of  the 
Court  appeared  to  go  this  length,  that  any  bill  signed  by  a 
piark,  (though  the  signature  was  not  attested  by  subscribing 
witnesses,)  might  be  sustained  as  the  ground  of  an  ordinary 

*  Reference  was  nude,  in  the  pursuer's  pleadings  in  Uiis  case,  to  an  unre- 
ported case,  Ker  v.  Ferguson,  28ih  Jan.  1802,  where  the  signature  of  a  bill  by 
a  mark  is  said  to  have  been  sustained,  as  that  was  the  party's  usual  mode  of  sub- 
■cfiption ;  and  likewise  to  a  similar  decision  given  with  regard  to  a  signature  by 
•  mark,  in  an  unreported  case,  Cameron  «.  Macfie,  20th  Jan.  1803.  In  another 
unreported  case,  William  Russell,  17th  Dec  1811,  mentioned  in  the  same  plead- 
ing, the  Court  is  said  to  have  suspended  a  charge  given  on  a  signature  by  a  mark ; 
but  one  of  the  Judges  is  stated  to  have  expressed  an  opinion,  that  it  might  be 
the  ground  of  an  ordinary  action. 

*  Stewart  v.  Russell,  11th  July  1815,  F.  C. 

*  Kennedy  tr.  Watson,  25th  May  1816,  F.  C. 
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action,  if  the  fftct  of  subscription  was  sufficiently  proved.  At 
the  same  time  the  interlocutor  only  allowed  a  proof  before 
answer.  Reference  was  made  in  the  pleadings  to  an  unre« 
ported  case '  already  mentioned ;  and  one  of  the  Judges  al- 
luded to  another  case*,  in  which  the  Court,  following  the 
precedent  of  Browp  v.  Johnstone,  confirmed  a  sentence  of  the 
Sheriff  of  Lanarkshire,  allowing  a  proof  before  answer,  of  the 
indorsation  of  a  iemk  receipt^  by  a  mark  adhibited  before  sub- 
scribing witnesses. 

In  an  English  undefended  case',  it  was  admitted,  with 
some  hesitation,  as  evidence  of  subscription  by  a  mark,  that 
the  party  had  been  in  use  so  to  subscribe,  and  that  the  wit* 
nesses  pointed  out  some  peculiarity  in  her  subscription.  In 
a  recent  Scotch  case^  regarding  indorsation  by  mark,  before 
witnesses  not  subscribing,  of  a  biU  for  £.5,  the  majority  of  the 
Court  would  have  held  this  a  bad  title  to  the  indorsee,  (distin- 
guishing between  such  an  indorsation,  and  the  subscription  of 
the  drawer,  if  he  had  sued  on  the  bill) ;  but  the  right  was  held 
to  be  homologated  by  partial  payments.  In  another  case, 
when  aU  the  parties  to  a  bill  bearing  to  be  signed  by  three 
ijeceptors  were  dead,  the  subscription  of  one  of  the  acceptors 
by  a  mark,  though  not  attested  by  witnesses,  was  allowed 
to  be  proved,  and  was  held  to  be  proved  by  facts  and  cir- 
cumstances, as  by  her  being  in  use  to  subscribe  obligations  by 
a  mark,  her  having  acknowledged  the  debt  in  the  bill,  &c.^ 

It  is  not  easy  to  deduce  a  precise  rule  from  the  foregoing 
decisions.  But  it  may  be  stated^  Ist,  That  a  biU  or  note 
signed  by  a  mark  in  presence  of  subscribmg  witnesses  will  be 
sustained,  if  the  facts  of  the  party's  signature,  and  of  it  being 
his  custom  so  to  subscribe,  are  sufficiently  proved ;  and,  2<%, 
That  according  to  the  cases  already  cited,  such  a  proof  would 
probably  be  admitted,  although  there  were  no  subscribing 
witnesses  on  the  biU. 

For  the  reason,  however,  already  stated,  with  reference  to 
bills  or  notes  subscribed  by  initials,  no  summary  diligence  can 

Cameron  v.  M«cfie,  p.  50,  note  1. 

LindMj  o,  RoberUon,  Jao.  1815,  Session  Papers  in  my  poMeision. 
George  v,  Surrey,  1  M.  and  Malic.  516. 

M<Ilrcoch  V,  M'lniyre,  8d  Dec  1SS6,  C.  F. 

Craigie  v.  Scobie,  23d  Mar.  1632,  10  8.  D.  B.  510. 
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be  competent  on  such  documents  when  subscribed  by  a  mark, 
although  the  objection  to  such  diligence  may  be  excluded  by 
homologation  of  the  debt,  and  by  other  circumstances'. 

The  subscription  to  biUs  or  notes,  (except  when  by  initials 
or  by  a  mark,)  is  received  in  evidence  per  se^  without  parole 
evidence,  as  in  England,  that  the  subscription  is  genuine. 
This  rule  applies  in  Scotland  to  bills  and  notes,  in  common 
with  all  those  instruments  which  are  either  executed  with  the 
solemnities  required  by  statute,  or  are,  from  favour  to  com- 
merce, privileged  with  an  exemption  from  them. 

The  isubscription  to  a  bill  or  note  must  be  absolute.  A 
conditional  or  alternative  obligation,  being  inconsistent  with 
the  nature  of  such  a  document,  cannot  be  legally  coupled  with 
a  party's  subscription  *. 

It  was  long  made  a  question  in  Scotland,  whether  a  bill 
without  the  drawer's  subscription  could  be  indorsed  by  the 
payee,  or  could  produce  action  at  the  holder's  instance  against 
the  acceptor  or  any  prior  indorsers.  Such  bills  were  objected 
to,  on  two  grounds,  viz.  Ist^  That  a  bill,  being  a  request  or 
mandate  by  the  drawer  on  the  drawee  to  pay  a  certain  sum, 
was  not  complete  till  both  these  parties  had  signed  it ;  and, 
2d7y,  That,  when  the  bill  was  in  favour  of  the  drawer,  it  fell 
under  the  act  1696,  c.  25,  which  enacts,  that  ^^  no  bonds, 
^<  assignations,  dispositions,  or  other  deeds,  be  subscribed 
"  blank  in  the  person  or  person's  name  in  whose  favours  they 
<<  are  conceived ;"  and  that,  unless  such  name  be  inserted  be- 
fore delivery  in  presence  of  the  subscribing  witnesses,  "  all 
^<  writs  otherwise  subscribed  and  delivered  blank,  as  said  is, 
<<  shall  be  declared  null."  On  these  two  points,  the  decisions 
of  the  Court  fluctuated  for  a  long  period.  But,  as  the  law 
with  regard  to  them  is  now  settled,  it  is  needless  to  detail  the 
earlier  decisions,  which  lead  to  no  certain  result,  and  are  now 
to  be  referred  to  only  as  matters  of  curiosity '.    In  the  first  two 

>  Biantodi  V.  McDonald,  9th  Dsc  1828,  7  Shaw  and  D.  1^. 

*  FenriA  v.  Bond,  Baylej,  39  ;  4  B.  and  A.  679. 

'  Vida  on  this  lubject,  agaiost  such  bills,  Brand  v.  Tenanti  of  Biccarton, 
I3th  Feb.  1711,  Morr.  1679;  Walkinshaw's  Executors  v,  Campbell,  8£h  Jan. 
1730.  Morr.  1684;  Nelson  r.  Russell,  Utfa  Feb.  1734,  Morr.  1435,  1508, 
1685;  Elchies,  ▼.  i.  1,  v.  ii.  3 ;  M*Caul  v.  Logan,  June  1728»  Morr.  1694^ 
and  cases  there  referred  to ;  A  v.  B,  1738,  Morr.  1436»  supposed  to  be  Mac- 
Kaith  V.  Murdoch,  6tb  Dec.  1738,  Elchies,  No.  16»  v.  Bill ;  Henderson  tr. 
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cases  which  require  particular  notice,  although  the  decision 
was  favourable  to  the  party  suing  on  the  bill,  it  seems  to 
have  been  implied,  that  the  bill  would  have  been  held  null,  if  it 
had  been  blank  in  the  creditor's  name.  The  first  of  these  was 
a  case  '  where  a  bill  was  accepted  payable  to  a  third  party, 
but  where  there  was  no  drawer's  subscription.  This  last  cir- 
cumstance being  stated  as  an  objection  to  the  bill,  the  Court, 
in  respect  that  the  creditor's  name  was  inserted  in  the  body 
of  the  bill,  and  that  it  had  all  the  requisites  of  a  promissory- 
note,  repelled  the  objection.  It  seems  to  be  implied,  however, 
in  these  reasons,  that,  if  the  creditor's  name  had  been  blank, 
the  bill  would  have  been  held  null,  in  terms  of  the  act  1696. 
In  the  next  case  ^,  an  accepted  bill  being  objected  to  in  a 
competition  of  creditors,  as  not  subscribed  by  the  drawer,  the 
Court  considered  the  objection  as  obviated  by  the  circum- 
stance of  the  creditor's  name  being  indorsed  on  the  bill,  and 
receipts  for  partial  payments  being  inserted  over  it.  Tl^e 
drawer's  name,  too,  is  said  to  have  been  inserted  in  gremio  of 
the  bUl,  although,  on  the  principles  formerly  recognised,  that 
could  not  have  supplied  the  want  of  his  signature,  imless  the 
bill  had  been  written  by  lum.  This  decision  proves  that  the 
drawer's  signature  was  no  longer  accounted  essential,  though 
it  seems  still  to  be  implied  in  the  case,  that  a  blank  in  the 
creditor's  name  would  have  raised  a  fatal  objection.  In  the 
next  case  ^,  however,  the  Court  expressly  recognised  the  doc- 
trine, that  a  bill  was  good,  though  blank  in  the  creditor's 
name.  In  that  case,  a  bill  being  found  in  the  repositories  of 
a  person  deceased,  blank  both  in  the  creditor's  name  and  in 

Davidson,  27th  July  1738,  Morr.  1435  and  1686;  Douglas  and  Hood  V.  Lo- 
gan, 19th  Not.  1748,  Morr.  1438;  Bonnarv.  Grant,  14th  Feb.  1749,  Morr. 
1441 ;  Robertson  and  Ross  v,  Bissett,  25th  July  1777,  Morr.  1445  and  1676; 
and  in  their  favour,  Sandilands  v,  Dickson,  12th  Nov.  1742,  Morr.  1436; 
TurnbuU  v.  Tudbope,  18th  June  1748,  Morr.  1437  and  1510;  Elchies,  v. 
Bill,  No.  62 ;  Cathcartt;.  Dick's  Representatives,  17th  Nov.  1748,  Morr.  1439; 
Elchies,  v.  Bill  No.  41 ;  Bruce  and  Guthrie  t;.  Hutchison,  6th  Dec.  1748, 
Morr.  1514;  Ferguson  v.  Blair,  31st  July  1758,  Morr.  1443;  Shaw  v.  Far- 
'^uhar,  84th  Nov.  1761,  Morr.  1444.  The  import  of  these  cases  was  stated  io^ 
the  first  edition  of  this  work. 

>  Drummond  v.  Drummond's  Creditors,  8th  Feb.  1785,  Morr.  1445, 

'  Hare  v,  Oeddes,  22d  Nov.  1786.  Morr.  1446. 

•Fairr.  Cransloun,  llth  July  1801,  Morr.  1677. 
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the  drawer's  signature,  (the  drawer  being  evidently  meant  as 
payee,)  but  with  a  partial  payment  marked  on  it,  besides 
which,  it  was  proved,  by  entries  in  the  books  of  the  deceased, 
that  the  drawer  had  advanced  the  money,  the  Court  sustain- 
ed action  for  payment  at  the  instance  of  his  son  and  executor, 
who  had  filled  up  his  own  name  as  drawer  of  the  bill,  before 
he  sued  upon  it.  The  creditor's  name,  in  this  case,  was  blank 
at  the  time  of  delivery,  and  therefore  the  bill  could  not  be  sus- 
tidned,  except  on  the  ground  that  the  act  1696  was  inapplica- 
ble to  bills.  It  is  said  to  have  been  held  by  the  Court,  Ist^ 
That,  as  it  was  evident  who  was  meant  to  be  drawer,  this  was 
Sufficient  in  an  action  for  the  debt,  (there  being  no  charge  on 
the  bill)  ;  and,  2d7y,  That  the  representative  of  the  deceased 
was  entitled  to  fill  up  his  own  name  as  drawer,  and  use  dili- 
gence on  the  biU.  In  the  next  case  >,  where  a  biU  payable  to 
the  drawer,  but  blank  both  in  his  name  and  signature,  was  found 
among  the  papers  of  a  person  deceased,  blank  indorsed  by  him, 
and  the  trustee  for  his  creditors  brought  an  action  for  pay- 
ment against  the  acceptor,  the  objection  against  the  biU  un- 
der the  act  1696,  as  being  blank  in  name  of  the  creditor,  was 
fiilly  argued ;  it  being  maintained  against  it,  that  this  act  did 
not  apply  to  bills,  but  only  to  deeds  requiring  witnesses,  which, 
indeed,  is  indicated  by  the  reference  that  its  words  bear  to 
the  insertion  of  the  creditor's  name  in  presence  of  the  **  wit- 
^'  nesses  to  the  subscribing."  The  act,  no  doubt,  exempts 
from  its  operation  only  the  indorsation  of  bills ;  but  it  was 
pleaded  that  this  was  not  an  exception,  but  a  declaratory  ex- 
planation of  the  scope  of  the  act,  as  not  being  applicable  to 
bills  at  all.  It  was  also  argued,  that  the  bill  was  not  valid  as 
a  regular  deed,  and  that  it  could  not  be  exempted  from  the  so- 
lemnities required  in  deeds,  except  by  being  complete  as  a  bill, 
which  it  was  not ;  but  the  answer  was,  that,  according  to  the 
law  as  settled,  the  acceptance  of  a  bill  blank  in  the  drawer's 
name  imposed  an  obligation  on  the  acceptor  in  favour  of  any 
person  who  might  appear  to  have  the  Jus  exigendu  The  Court 
repelled  the  defences.  It  may  therefore  be  considered  as  set- 
tled, by  this  case,  that  the  act  1696  is  inapplicable  to  bills. 

■  Ogilvie  V,  Most,  28Ui  June  190^,  Morr.  App.  v.  Bill,  21. 
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The  same  doctrine  is  also  implied  in  a  later  case  '*  In  an«- 
other  case  ',  where  the  direct  question  was,  ^*  whether  action 
^*  is  competent  on  a  bill  found  in  the  depositories  of  a  defunct, 
"  blank  in  the  drawer's  name ;"  the  First  Division  of  the 
Court  considered  the  matter  as  so  much  settled,  that  they 
would  not  order  answers  to  a  petition  on  it,  lest  they  should  be 
held  to  entertain  any  doubt  of  it. 

It  appears  to  be  thus  fixed,  that  the  acceptor's  obligation  is 
complete  by  his  acceptance,  although  the  bill  should  be  blank, 
both  in  the  payee's  name  and  in  the  drawer's  signature ;  and 
that  any  person  who  appears,  from  other  evidence,  to  have 
been  either  intended  as  payee,  or  to  stand  in  the  payee's  rights 
is  entitled,  even  without  filling  up  these  blanks,  to  demand 
payment.  Such  a  party,  however,  as  his  right  is  not  appa- 
rent ez  facie  of  the  bill,  is  not  entitled  to  use  summary  dili<- 
gence  on  it.  This  last  point  was  settled  ^  in  the  case  of  a 
bill  wanting  the  drawer's  signature,  though  his  name  was  in 
the  body  of  it,  whereon  the  Court,  on  a  report  from  the 
Bill-Chamber,  decided,  that  homing  ought  not  to  proceed ; 
holding,  that  although  the  bill  might  be  holograph  of  the 
drawer,  (in  which  case  his  name  in  the  body  of  it  would  be 
equal  to  his  subscription,)  yet  even  the  fact  of  its  being  holo- 
graph required  proof;  whereas  no  homing  could  be  given, 
<*  but  on  a  writ  exjhcie  valid."  As  to  the  acceptor's  liability 
in  these  circumstances,  the  decision  in  a  case  already  referred 
to,  where  the  creditor's  name  was  inserted  in  the  bill  %  (and 
where  the  drawer's  signature  only  was  wanting,)  appears  to 
have  made  him  liable  on  this  principle,  that  the  document  was 
complete  as  a  promissory-note.  This  reason,  however,  can- 
not apply  where  the  bill  is  likewise  blank  in  the  creditor's 
name.  The  principle  applicable  to  such  a  case  appears  to  be 
that  stated  in  another  ease  already  cited  ',  (and  which,  from 
the  circumstances  of  that  case,  probably  formed  the  ground  of 
decision,)  viz.  that  the  acceptance  of  a  bill  blank  in  the  drawer's 

I  Smith  V.  Taylor,  27tb  Feb.  1824,  Fac.  Col. 

•  McDonald's  Trustees  v.  Rankin,  13th  June  1617,  Fac.  Col.     Vide  also 
Elder  v.  MarshaU,  3d  Dec.  IS30,  9  S.  and  D.  43a 

•  A  p.  B,  July  1750,  Morr.  1U2.  *  53. 
'  OgiWie,  eoiUt  54. 


56  IS  A  BILL  WANTING  THE 

(or  creditor's)  name,  binds  the  acceptor  in  faTOur  of  any  per- 
son who  may  haye  ihejus  exigendi.  This  principle  has  been 
now  recognised  to  such  an  extent,  (in  several  cases  to  be  after- 
wards cited,)  both  here  and  in  England,  that  a  person  who 
signs  B.  blank  bill-stamp  as  acceptor  is  liable  for  any  sum 
afterwards  inserted,  to  which  the  stamp  is  applicable.  But 
if,  as  this  doctrine  implies,  the  subscriber  gives  the  holder  of 
the  stamp  thus  signed  a  power  to  fill  up  what  sum  he  pleases, 
the  same  power  appears  to  be  implied  with  reference  to  the 
whole  obligation;  and,  consequently,  with  regard  to  the 
names  of  the  drawer  or  creditor,  if  these  have  been  left  blank 
at  the  time  of  acceptance.  The  holder,  then,  of  a  bill  thus 
accepted,  seems  to  be  entitled  to  fill  up  what  drawer  or  credi- 
tor he  pleases,  and  to  give  the  same  power  to  any  third  party 
by  putting  the  bill  blank  into  his  hands.  No  doubt,  in  two 
cases  already  cited ',  the  holder  of  the  bill  likewise  proved 
tditrnde^  that  he  was  in  right  of  the  payee.  To  the  same 
effect,  we  may  mention  a  case  %  (of  a  date  prior  to  the  later 
decisions  now  referred  to,)  where  a  bill  being  accepted  blank 
in  the  drawer's  name,  but  payable  to  a  particular  person, 
and  that  person  having  ^ven  it  to  a  creditor  of  his,  who 
filled  up  his  own  name  as  drawer^  (whereas  the  payee  should 
have  filled  up  his  name  as  drawer,  and  then  indorsed  it  to 
the  creditor) ;  the  Court  held,  that  the  person  whose  name 
was  so  inserted  had  not  a  good  title,  in  competition  with  a 
creditor  of  the  payee  arresting  in  the  acceptor's  hands.  But, 
when  the  acceptor  leaves  a  blank  for  the  name  of  the  drawer 
or  creditor,  it  seems  to  follow,  according  to  strict  principle, 
that  he  renders  hb  obligation  available  to  any  person  holding 
it,  as  if  it  were  a  bill  payable  to  the  bearer,  so  that  he  cannot 
get  free,  unless  by  proving  that  such  holder  has  become  frau- 
dulently possessed  of  the  bill.  But,  at  all  events,  any  person 
into  whose  hands  the  bill  comes  may  fill  up  his  own  signature 
as  drawer,  and  insert  any  party  whom  he  chooses  as  payee. 
Accordingly,  it  has  been  held,  in  a  recent  case  already  refer- 
red to  ^,  that  a  person  taking  a  blank  bill-stamp,  signed  by  the 

'  Fair  v.  Cranstouo,  Ogilvie  v.  Mots,  ante,  53-4. 

*  Grant  9.  Cniickthanks,  19th  Dec.  1769,  Morr.  App.  v.  Bill,  p.  1. 

'  Smith  V,  Taylor,  onto,  55. 
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holder  and  another  party  as  acceptors,  and  advancing  money 
on  the  faith  of  it,  though  he  knew  liiat  the  holder  had  got  it 
gratuitously  from  the  other  subscriber,  was  entitled  to  fill  up 
his  own  name  as  drawer,  and  recover  its  amount  from  the  party 
who  had  thus  subscribed  it.  A  question  was  lately  raised,  in 
another  case  ^,  as  to  the  validity  of  some  bills  which  were  found 
in  the  repositories  of  a  person  deceased,  accepted  by  the  de- 
fender, but  which  were  all  blank  in  the  drawer's  name,  two 
in  the  date,  and  one  in  the  term  of  payment.  But  it  related 
merely  to  passing  a  bill  of  advocation  by  the  defender,  which 
was  allowed  on  caution.  In  England,  it  has  been  accounted 
no  objection  to  a  claim  on  a  bill  against  the  acceptor,  that  the 
acceptor's  signature  was  prior  to  that  of  the  drawer «.  To 
an  action  by  the  drawer  or  payee  of  a  bill  thus  filled  up,  there 
appears  to  be  no  defence  but  fraud ;  and  that  defence,  even 
according  to  the  tendency  of  an  early  decision  already  noticed^, 
cannot  be  pleaded  against  an  onerous  indorsee.  On  the  other 
hand,  the  person  who  is  in  tittdo  of  the  bill  on  the  face  of  it, 
has  a  right,  both  in  principle,  and  on  the  authority  of  an  opi- 
nion already  cited  *,  to  enforce  it  even  by  summary  diligence. 
It  follows,  from  what  has  now  been  stated,  that  the  accep- 
tance of  a  bill  while  blank  in  the  drawer's  name,  (if  the  signa- 
ture of  the  person  intended  to  be  drawer  is  afterwards  filled 
up,)  will  be  an  effectual  assignation  of  his  funds  in  the  accept 
tor's  hands,  to  the  prejudice  of  arrestments  used  after  the  date 
of  the  bill,  though  previous  to  the  insertion  of  the  drawer's 
signature  ;  it  being  held,  Jictiane  jurisj  as  in  a  case  already 
cited ',  that  the  drawer's  signature  was  inserted  at  the  date 
of  the  bill.  The  doctrine  now  mentioned  appears  also  to  be 
applicable,  if  the  representative  of  the  intended  drawer  signs 
as  drawer  after  the  drawer's  death ;  this  being  the  same  thing 
(according  to  one  case  already  cited  ^,)  with  the  drawer's 
own  signature.     Even  if  a  payee  named  in  the  bill,  or  his  in- 

>  Fairlie't  Trustees  r.  Brown  and  others,  12th  May  1824,  3  S.  and  D.  5. 

*  Molloy  V,  JDelves,  4  C  and  Pay.  492.     Vide  also  Collis  v.  Emmett,  post. 
'  TurnbuU  v,  Tudhope,  52,  note  3. 

*  Fair  v,  Cranstoun,  ante,  53. 

'Cathcarto.  Dick's  RepresenUtives,  I7th  Not.  1748,  Morr.  1439;  Elcliies, 
No.  41,  V.  Bill. 

'  Fair  v»  Cranstuun. 


58  BILL  BLANK  IN  THE  DRAWEU's  NAME 

I 

dorsee,  after  the  drawer's  bankruptcy,  brings  an  action  on  the 
bill  against  the  acceptor,  without  the  drawer's  signature,  (it 
being  ascertained,  however,  from  other  evidence,  who  was 
meant  to  be  drawer,)  the  bill  would,  according  to  the  later 
decisions,  be  a  valid  assignation  of  the  drawer's  funds  in  the 
acceptor's  hands,  so  as  to  give  the  holder  a  good  claim  for 
them  ;  and  would  make  the  payment  of  them  to  him  a  suffi-* 
cient  defence  to  the  acceptor  against  the  drawer's  creditors, 
or  against  any  arrestment  which  they  might  use  in  his  hands 
after  the  date  of  the  bill.  The  payee  likewise  appears  to 
have  the  same  kind  of  claim,  though  his  name  should  be 
subsequently  filled  up  in  a  blank  left  at  the  time  of  acceptance, 
since  the  drawee,  by  thus  accepting  a  bill  blank  in  the  credi-* 
tor's  name,  ^ves  to  any  holder  the  power  of  so  filling  it  up. 
It  is  now  settied,  that  the  act  1696  against  blank  writs  does 
not  apply  to  such  a  case ;  and,  therefore,  as  the  payee,  whose 
name  is  thus  filled  up  in  a  bill,  is  entitled  to  make  it  good,  it 
must,  in  respect  of  its  privileges  as  a  bill,  be  efiectual  to  him 
as  an  assignation  of  the  drawer's  funds,  as  well  as  to  every 
other  purpose.  K  it  should  appear,  indeed,  that  the  drawer 
has  left  the  payee's  name  blank,  with  the  view  of  employing 
the  bill,  according  to  circumstances,  as  an  instrument  for  de- 
frauding his  creditors,  that  will  afford  a  good  defence  against 
:him ;  or  if  the  bill,  while  blank  in  the  drawer's  name,  should 
get  into  the  hands  of  a  person  not  contemplated  as  the  origi<* 
nal  drawer,  but  who  fills  up  his  own  name  as  such,  this  opera* 
tion  cannot  make  an  effectual  assignment  of  any  funds  of  his 
in  the  acceptor's  hands,  (in  prejudice  of  his  creditors,)  to  a 
party  who  knew  the  circumstances  under  which  he  signed  as 
drawer.  But  it  would  probably  be  a  good  assignment  to  an 
onerous  holder  who  was  ignorant  of  these  circumstances.  None 
of  these  objections,  indeed,  would  be  valid,  either  against  a 
party  who  got  the  bill  onerously,  while  blank  in  the  payee's 
name,  and  inserted  his  own  name  as  payee,  or  against  a  party 
whose  name  was  so  inserted  by  a  third  person  for  value  recei- 
ved. The  fact,  too,  of  the  holder's  non-onerosity  or  mala 
fides  cannot,  in  general,  be  proved,  except  by  his  writ  or 
oath.  This  last  point  shall  be  afterwards  more  particularly 
discussed. 
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Although  the  lu^eptance  of  a  bill,  under  the  circumstances 
now  mentioned,  would  make  an  effectual  assignment,  from  its 
date,  of  the  intended  drawer's  effects  in  the  acceptor's  hands, 
yet,  if  acceptance  was  refused,  the  mere  "presentment  of 
the  blank  bill  for  acceptance,  would  not,  as  in  the  case  of 
a  bill  signed  by  the  drawer,  operate  such  an  assignment. 
The  drawee's  acceptance  of  the  bill  while  blank  in  the  drawer's 
signature  may  imply  a  recognition  of  the  draft,  while  in  that 
state,  as  an  effectual  assignation  from  its  date,  provided  the 
person  meant  to  be  drawer  be  ascertained  by  other  evidence. 
But  it  would  be  carrying  the  doctrine  of  implied  assignation  too 
far  to  hold  that  the  intended  drawer's  funds  in  the  hands  of  the 
drawee  could  be  assigned,  without  either  his  signature  as 
drawer,  or  the  drawee^s  acceptance.  Acceptance  being  an 
obligation  to  pay  conformably  with  the  draft,  makes  it  aS 
effectual  as  if  the  drawer  had  signed  it ;  but  the  mere  pre>- 
sentment  of  a  draft,  while  unsigned  either  by  drawer  or 
drawee,  cannot  render  it  more  effectual  than  it  was  before 
presentment. 

The  principles  which  have  been  now  stated  appear  to  be 
applicable  to  the  case  of  bills  written  abroad  and  accepted  in 
this  country,  while  blank  in  the  names  of  drawer  or  payee, 
at  least  in  so  far  as  they  are  assignations  of  those  funds  in 
the  acceptor's  hands  widch  belong  to  the  intended  drawer  $ 
for  the  forms  necessary  to  complete  an  assignation  must  be 
regulated  by  the  law  of  the  country  where  the  funds  are 
situated.  On  the  other  hand,  the  existence  of  the  document 
as  a  bill  takes  its  date  from  the  drawer's  signature,  and  there- 
fore it  is  to  be  considered  as  a  foreign  or  inland  bill,  accord* 
ing  to  the  time  and  place  where  the  drawer  actually  signed 
it  ^  All  the  decisions  already  cited  on  the  subject  of  assign 
nation  relate  to  inland  bills.  With  regard  to  bills  written  in 
Scotland,  and  accepted  in  another  coimtry,  while  blank  in 
the  drawer's  or  payee's  names,  it  is  impossible  to  lay  down 
any  rule  as  to  their  efficacy  in  assigning  the  drawer's  funds 
in  the  drawee's  hands,  since  that  must  depend  on  the  law  of 

»  Snaith  V.  Mingay,  M.  add  S.  87  j  Crucbly  v.  Mann,  and^tber  caset  dtcd 
ante,  29. 
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the  particular  country  in  which  the  bill  is  to  be  made  good 
against  the  drawee '. 

Zdhfy  Date  of  bills  and  notes. 

The  date  of  drawing  a  bill,  or  of  granting  a  note,  is  gene- 
rally marked  in  figures  or  in  letters  at  the  top  of  the  bill  or 
note.  Such  date  is  probative  of  the  time  of  granting  the 
bill  or  note.  Thus,  in  an  action  brought  on  three  accepted 
J>ills,  by  the  person  having  right  to  them,  against  the  accep* 
tor's  heir  ^,  who  pleaded  deathbed,  the  Court  found,  that  ac- 
cepted bills  prove  their  dates  against  the  acceptor's  heirs,  so 
as  to  exclude  this  plea.  A  similar  decision  is  said  to  have 
been  given  in  another  case  ^.  It  is  stated  by  Bankton  % 
that  the  bills  in  the  first  case,  though  drawn  in  Scotland, 
were  accepted  in  London ;  and  he  doubts  whether  the  same 
rule  would  be  applicable  to  inland  bills.  Mr  Erskine,  too  ', 
doubts  whether  the  rule  would  apply  to  such  inland  bills 
as  are  payable  to  the  drawer.  But  the  opinion  of  the  Court, 
as  now  quoted,  applies  to  all  bills  without  exception ;  and  it 
would  rather  appear  from  the  reports,  that  the  bills  in  ques- 
tion were  payable  to  the  drawer.  Lord  Bankton  observes, 
that  this  was  an  action  by  an  indorsee,  and  he  doubts  whe- 
ther the  same  rule  would  apply  to  the  payee.  But  the  reports 
do  not  bear  that  the  pursuer  was  indorsee,  and  he  rather  ap- 
pears to  have  been  in  right  of  the  original  payee  as  his  repre- 
sentative, in  which  case  he  was,  of  course,  liable  to  all  the  ex- 
ceptions competent  against  him^.  The  Court,  in  a  subse- 
quent case  '^i  found,  (though  after  a  contrary  decision  at  first,) 
that  promissory-notes  granted  in  Ireland,  so  as  to  affect  heri- 
tage in  Scotland  belonging  to  the  granter,  could  not  prove 
their  own  dates,  to  the  effect  of  excluding  the  plea  of  death- 
bed by  the  heir.  But,  1*^,  This  case  affords  a  proof  of  the 
contrary  rule  being  then  applicable  to  all  bills,  since  the  heir 

'  Vide  posif  as  to  bills  presented  for  acceptance  in  England. 

'  Kennedy  v,  Arbutbnot,  8th  July  1725,  Morr.  1477  and*  12651. 

*  Johnston  v.  Strachan,  I2tb  Feb.  1731,  Morr.  ibid. 

*  i.  IS.  20.  »  iii.  2.  25. 

*  The  case  of  Cbristison,  Feb.  1734,  which  Mr  Erskine  cites  in  support  of 
his  opinion  on  this  subject,  appears  not  to  be  applicable. 

'  Norris  o.  Wood,  4th  Jan.  1743,  Morr.  4466. 
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admits  it  generally  with  regard  to  them ;  and,  2iffy,  Promis- 
sory-notes were  not  then,  or  for  a  considerable  time  after- 
wards, held  entitled  to  all  the  privileges  of  bills  ^.  There  is, 
on  the  whole,  reason  to  belieye,  (though  the  point  does  not 
seem  to  have  lately  occurred,)  that  all  bUls,  as  well  as  promis- 
sory-notes, being  now  on  the  same  footing  in  respect  of  every 
other  privilege,  would  likewise  be  held  entitled  alike  to  the 
privilege  of  proving  their  own  dates,  even  to  the  exclusion 
of  the  plea  of  deathbed,  and  that  whether  in  a  question  with 
indorsees,  or  with  the  original  payees.  A  similar  rule  has 
been  laid  down  in  England  with  reference  to  the  date  of  a  pro- 
missory-note, as  giving  the  payee  a  claim  against  the  granter's 
bankrupt  estate  >.  But  the  contrary  has  been  held  in  two 
other  cases',  where  the  question  was,  whether  a  bill  drawn  by 
the  bankrupt  must  be  presumed  to  have  been  indorsed  of  its 
date,  viz.  before  the  commission  of  bankruptcy,  so  as  to  support 
the  petitioning  creditor's  debt. 

The  date  of  presentment,  or,  at  least,  the  date  of  drawing, 
(since  that,  in  the  absence  of  contrary  evidence,  would  pro- 
bably be  held  to  be  the  date  of  presentment,)  must  be  in- 
serted in  bills  made  payable  at  a  certain  period  after  sight, 
in  order  to  ascertain  the  time  of  presentment  or  sight. 
A  date  is  also  essential  in  bills  or  notes,  to  mark  the  term 
of  payment,  when  they  are  made  payable  a  certain  num^ 
her  of  days  after  date.  But  it  is  not  indispensable  in  other 
cases  %  as  where  the  bill  or  note  is  made  payable  at  a  precise 
day  specified  in  the  body  of  it.     The  reason  assigned  by  Mr 

I  Vid€  Moreo.  Paiton,  9th  Dec  1766;  Grdg  o.  Greea,  25tb  Jan.  1771, 
Morr.  12259;  12  Geo.  IIL  c.  72. 

'  Taylor  o.  Kiolocb,  1  Stark,  175.  A  creditor  having  dumed,  under  a  com- 
mission of  bankruptcy*  on  a  note  bearing  date  11th  Nov.  1814^  Lord  Ellenbo* 
coogb  admitted  that  date  in  a  question  with  the  assignees,  as  prima  fade  evi- 
dence of  the  note  being  granted  before  the  bankruptcy,  so  as  to  form  a  ground 
of  claim  against  the  estate.  Similar  doctrine  was  held  in  Obbard  v.  Betham, 
1  M.  and  Malk.  485.  But  the  question  there  was,  whether  the  date,  as  ap- 
pearing ex  fadiB  of  a  note,  proved  its  eiistence  at  the  time  of  a  commissioa  of 
bankruptcy,  and  other  evidence,  though  slight,  was  afterwards  also  adduced  to 
prove  it 

'  Rose  p.  Rowcroft,  4  Campb.  245;  Cowie  v.  Harris,  1  M.  and  Malk.  141. 

*  Vide  Bayley,  25 ;  Chitty,  169. 


•  t 


62  BILLS  BLASK  IS  THE  DATE. 

Erskine  '  for  refusing-  ethct  to  billi  which  have  no  date,  viz. 
that  they  must  be  intended  as  permanent  securities  for  8\imB 
of  money,  is  inapplicable  when  the  date  of  payment  is  speci- 
fied in  the  bill  or  note ;  and  the  decision  which  he  cites  in  sup* 
port  of  his  opinion  *  relates  to  the  case  of  a  bUl  made  to  bear 
interest  from  its  date,  which  rendered  the  date  material'.    It 
b  said%  that  when  the  date  of  a  bill  is  material,  (as  from  the 
term  of  payment  being  fixed  with  reference  to  it  or  otherwise,) 
and  yet  does  not  appear  ex  facie  of  the  bill,  it  will  be  computed 
from  the  day  when  the  biU  was  issued*    This  rule  was  implied 
in  a  recent  English  case  '^^  when  it  was  decided  that  the  date 
of  a  bill  must  be  held  to  be  that  on  which  it  was  made,  as  set  \ 

forth  in  the  declaration. 

It  has  been  already  seen^,  that  when  a  person  signs  a  blank 
bill  as  drawer  and  indorser,  and,  at  the  same  time,  dates  it, 
this  date  of  drawing  is  to  be  considered  as  the  date  of  the  biU, 
at  whatever  time  the  blanks  may  be  afterwards  filled  up.  If 
the  drawer  leaves  a  blank  for  the  date,  and  the  payee  fills  it 
up  with  a  date  even  previous  to  the  time  of  issuing  the  bill  or 
note,  this  date  will  be  the  rule  of  payment,  at  least  in  a  ques- 
tion with  an  onerous  holder,  or  with  the  payee,  unless  he  is 
proved  not  to  be  an  onerous  holder ;  because  the  drawer,  by 
leaving  a  blank  for  the  date,  must  be  held  to  have  authorised 
the  holder  to  fill  up  any  date,  in  the  same  manner  as,  by  sub^ 
scribiug  a  blank  stamp,  he  would  authorise  him  to  fill  up,  tq 
the  full  amount  covered  by  the  stamp,  whatever  sum  be  chose* 
Thus^  a  person,  by  ¥rriting  his  name  as  indorser  on  certain 
copperplate  checks  drawn  in  the  form  of  promissory-notes,  but 
blank  in  the  date,  sum,  and  term  of  payment,  has  been  held 
to  have  authorised  the  person  to  whom  he  gave  them  to  fiU  up 
what  dates  and  sums  he  chose,  so  as  to  found  a  good  action 

<  iii.  8.  26. 

*  DouglM  wd  Liodtay  v.  Brown,  15th  Not.  1757,  Morr.  14S9. 

*  Vitk  alto  on  the  subject  of  date,  Mackeniie  of  Fraserdale  v.  Fraaer,  July 
17id;  Elchies,  o.  Writ,  No.  16»  which,  howeyer,  it  too  special  to  elicit  any 
general  principle. 

*  Cbitty,  169. 

*  Giles  o.  Bourne,  6*M.  and  8.  73. 

*  Snaith  v.  Mingay,  1  M.  and  S.  87. 

*  Russell  V.  Langstaff,  2  Dougl.  514. 
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at  the  instance  of  an  onerous  liolder ;  and,  in  another  case  % 
where  a  bill,  with  a  blank  for  the  date  and  stun,  had  been 
drawn  on  28th  February  by  one  of  the  partners  of  a  company, 
and  also  blank  indorsed  by  him  under  the  company's  firm,  and 
the  clerk  of  the  company  had,  after  his  death,  and  after  a  new 
company  was  formed,  filled  up  the  blank  for  the  date  with  27th 
February,  and  likewise  the  sum,  aftier  which  the  bill  was  dis* 
counted  to  a  third  party,  thia  third  party  was  found  to  have 
a  good  claim  on  it  agaLt  the  survi^g  partners. 
,    In  this  last  case,  the  third  party  had  a  right  to  suppose  that 
the  bUl  in  question,  being  filled  up  with  a  date  prior  to  the 
dissolution  of  the  partnership,  had  been  truly  completed  before 
it ;  and,  therefore,  the  surviving  partners  were  justly  made 
liable  for  giving  their  clerk  a  power  which  enabled  him  to 
create  such  a  belief.     On  the  same  principle,  if  an  individual 
puts  a  blank  bill,  signed  by  himself,  into  another  person's 
hands,  so  as  to  enable  him,  after  the  subscriber's  death,  to 
represent  it  to  third  parties  as  completed  before  that  event, 
by  filling  up  a  prior  date,  the  subscriber's  representatives 
would  probably  be  liable  to  the  bona  fide  indorsees  of  such  a 
bill,  as  his  act  has  led  third  parties  to  believe  that  the  obli- 
gation against  him  was  legally  completed.     In  such  a  case, 
their  author,  and  they,  as  coming  in  his  place,  are  excluded, 
personali  exceptione^  from  pleading  the  want  of  title,  as  they 
would  be  excluded  from  objecting  to  a  claim  by  the  onerous 
holder  of  a  bill  originally  blank,  which  was  filled  up  with  a 
larger  sum  than  that  for  which  it  had  been  originally  granted. 
But  it  seems  doubtful  whether  a  person  who  receives  a  blank 
bill,  signed  by  the  granter,  either  in  his  own  name  or  in  name 
of  a  company,  could  himself  have  a  claim  on  it,  if  he  filled  it 
up  after  he  knew  of  the  granter's  death,  or  after  the  dissolu* 
tion  of  the  company,  with  a  date  prior  to  these  events.    For, 
if  the  subscription  of  such  a  bill  implies  merely  a  mandate  to 
the  party  receiving  it  to  complete  the  obligation,  this  man* 
date,  with  reference  to  the  mandatary,  who  knew  when  he 
took  it  what  were  its  limits,  becomes  incapable  of  execution, 
if  not  executed  before  the  mandant's  death ;  because,  aft;er  that 

'  UsImt  ft.  Daoncey,  4  Camp.  97;  mora  fully  sUted  in  lome  points  by  Baj- 
ley,  I6a»  note  83. 
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Erskine  '  for  refusing  effect  to  bilbi  which  have  no  date,  viz. 
that  they  must  be  intended  as  permanent  securities  for  sums 
of  money,  is  inapplicable  when  the  date  of  payment  is  speci- 
fied in  the  bill  or  note ;  and  the  decision  which  he  cites  in  sup* 
port  of  his  opinion '  relates  to  the  case  of  a  bill  made  to  bear 
interest  from  its  date,  which  rendered  the  date  material'.  It 
is  8aid%  that  when  the  date  of  a  bill  is  material,  (as  from  the 
term  of  payment  being  fixed  with  reference  to  it  or  otherwise,) 
and  yet  does  not  appear  ex  facie  of  the  bill,  it  will  be  computed 
from  the  day  when  the  bill  was  issued.  This  rule  was  implied 
in  a  recent  English  case  ^^  when  it  was  decided  that  the  date 
of  a  bill  must  be  held  to  be  that  on  which  it  was  made,  as  set 
forth  in  the  declaration. 

It  has  been  already  seen^,  that  when  a  person  signs  a  blank 
bill  as  drawer  and  indorser,  and,  at  the  same  time,  dates  it, 
this  date  of  drawing  is  to  be  considered  as  the  date  of  the  bill, 
at  whatever  time  the  blanks  may  be  afterwards  filled  up.  If 
the  drawer  leaves  a  blank  for  die  date,  and  the  payee  fills  it 
up  with  a  date  even  previous  to  the  time  of  issuing  the  bill  or 
note,  this  date  will  be  the  rule  of  payment,  at  least  in  a  ques- 
tion with  an  onerous  holder,  or  with  the  payee,  unless  he  ia 
proved  not  to  be  an  onerous  holder ;  because  the  drawer,  by 
leaving  a  blank  for  the  date,  must  be  held  to  have  authorised 
the  holder  to  fill  up  any  date,  in  the  same  manner  as,  by  sub^ 
scribing  a  blank  stamp,  he  would  authorise  him  to  fill  up,  tq 
the  full  amount  covered  by  the  stamp,  whatever  sum  be  chosot 
Thus^  a  person,  by  ¥rriting  hb  name  as  indorser  on  certain 
copperplate  checks  drawn  in  the  form  of  promissory-notes,  but 
blank  in  the  date,  sum,  and  term  of  payment,  has  been  held 
to  have  authorised  the  person  to  whom  he  gave  them  to  fill  up 
what  dates  and  sums  he  chose,  so  as  to  found  a  good  action 

*  iii.  8.  26. 

*  DoQglns  «nd  LiDdtayi;.  Brown,  15tb  Not.  1757,  Morr.  1429. 

*  VHa  also  OD  the  subject  of  dn^,  Mackepiie  of  Fraserdale  v.  Fraser,  July 
17id^  Elchiei,  v.  Writ,  No>  16«  which,  howerer,  is  too  ep^cial  to  elicit  any 
geuerfi  principle. 

«  Cbitty,  169. 

*  Giles  0.  Bourae,  6*M.  end  &  73. 

*  Sneitb  v.  Mingey,  1  M.  end  8.  87. 

*  Ronell  V.  Lengtttff,  2  Dougl.  514. 
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at  the  instaaoe  of  an  onerous liolder ;  and,  in  another  case', 
where  a  bill,  with  a  blank  for  the  date  and  sum,  had  been 
drawn  on  28th  February  by  one  of  the  partners  of  a  company, 
and  also  blank  indorsed  by  him  under  the  company's  firm,  and 
the  clerk  of  the  company  had,  after  his  death,  and  after  a  new 
company  was  formed,  filled  up  the  blank  for  the  date  with  27th 
February,  and  likewise  the  sum,  after  which  the  bill  was  dis* 
counted  to  a  third  party,  this  third  party  was  found  to  have 
a  good  claiin  on  it  agaLt  the  surviving  partners. 

In  this  last  case,  the  third  party  had  a  right  to  suppose  that 
the  bill  in  question,  being  filled  up  with  a  date  prior  to  the 
dissolution  of  the  partnership,  had  been  truly  completed  before 
it ;  and,  therefore,  the  surviying  partners  were  justly  made 
liable  for  giying  their  clerk  a  power  which  enabled  him  to 
qreate  such  a  belief.  On  the  same  principle,  if  an  indiyidual 
puts  a  blank  bill,  signed  by  himself,  into  another  person's 
hands,  so  as  to  enable  him,  after  the  subscriber's  death,  to 
represent  it  to  third  parties  as  completed  before  that  eyent, 
by  filling  up  a  prior  date,  the  subscriber's  representatiye^ 
would  probably  be  liable  to  the  bona  fide  indorsees  of  such  a 
bill,  as  his  act  has  led  third  parties  to  belieye  that  the  obli- 
gation against  him  was  legally  completed.  In  such  a  case, 
their  author,  and  they,  as  coming  in  his  place,  are  excluded, 
persanali  exceptiane^  from  pleading  the  want  of  title,  as  they 
would  be  excluded  from  objecting  to  a  claim  by  the  onerous 
bolder  of  a  bill  originally  blank,  which  was  filled  up  with  a 
larger  sum  than  that  for  which  it  had  been  originally  granted. 
But  it  seems  doubtftd  whether  a  person  who  receiyes  a  blank 
bill,  signed  by  the  grantor,  either  in  his  own  name  or  in  name 
of  a  company,  could  himself  haye  a  claim  on  it,  if  he  filled  it 
up  after  he  knew  of  the  grantor's  death,  or  after  the  dissolu* 
tion  of  the  company,  with  a  date  prior  to  these  eyents.  For, 
if  the  subscription  of  such  a  bill  implies  merely  a  mandate  to 
the  party  receiying  it  to  complete  the  obligation,  this  man- 
date, with  reference  to  the  mandatory,  who  knew  when  he 
took  it  what  were  its  limits,  becomes  incapable  of  execution, 
if  not  executed  before  the  mandant's  death ;  because,  alter  that 

'  UsImt  ft.  Daunccj,  4  Cimp.  97;  more  fully  stated  Sn  lome  points  by  Bay- 
ley,  lea,  note  83. 
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event,  no  obIigat;ion  in  favour  of  a  party  who  knows  of  it,  can 
be  constituted  against  him.  On  the  other  hand,  if  such  a 
signature  is  held  to  imply  an  imcompleted  obligation  for  any 
sum  to  which  the  stamp  is  applicable,  and  to  draw  back  to  any 
date  which  may  be  affixed  in  completing  it,  still  it  does  not 
become  complete  till  the  document  has  been  filled  up ;  and  it 
cannot  be  so  completed,  or,  in  other  words,  the  obligation  can- 
not be  constituted  against  the  subscriber  after  his  death.  The 
mere  insertion  of  a  date  prior  to  his  death,  (whatever  may  be 
its  effect  as  to  third  parties,)  cannot,  as  to  a  party  who  knows  it, 
alter  the  fact,  that  it  was  truly  filled  up  after  his  death,  so  as 
to  make  the  obligation  effectual  to  the  party  inserting  it.  For 
though  the  date  affords  a  presumption  as  to  the  term  of  com- 
pleting the  obligation,  it  may  be  redargued  by  contrary  evi- 
dence, when  it  has  been  falsely  inserted  to  conceal  a  defect  in 
the  party's  right.  This  is  said  to  have  been  held  in  one  case  % 
where  a  bill  accepted  blank  in  the  date  and  sum  was  alleged, 
(in  an  action  upon  it  by  a  creditor  representing  the  'original 
holder,)  to  have  been  filled  up  by  the  lat;ter  after  the  accep- 
tor's death,  though  with  a  date  prior  to  it.  But  the  case  was 
taken  out  of  Court  by  a  submission.  The  same  question 
might  probably  be  raised  as  to  the  effect  of  filling  up  such  a 
blank  signature  after  the  subscriber's  supervening  insanity  <, 
or,  in  the  case  of  a  woman,  after  her  marriage.  These  re- 
marks, however,  are  proposed  with  much  hesitation. 

An  indorsee  would  seem  to  have  the  power,  under  the  limi- 
tation now  mentioned,  of  filling  up  what  date  he  chuses,  if 
the  bill  or  note  has  a  blank  for  the  date  when  it  comes  into 
his  hands.  But  if  the  date  is  still  blank  aft;er  an  action  is 
brought  on  the  biU,  and  if  it  is  made  payable  at  a  certain 
time  after  date,  then  the  date  of  delivery  appears  to  lie  the 
only  rule  of  payment.  When  that  date,  and  consequently  the 
date  of  payment,  must  be  thus  ascertained  by  evidence  extra- 
neous to  the  bill  or  note,  it  would  not  probably  be  the  founda^ 
tion  of  summary  diligence,  though  it  might  form  groimd  for 

I  Blyth  V.  RusmU,  Dec.  1822 ;  Second  DiTision. 

'  Aft  to  the  effect  of  supervening  insanity  on  mandate,  with  reference  to  third 
parties  who  are  ignorant  of  it,  vide  the  case  of  Pollok  v.  Paterson,  10th  Dec. 
181 1,  Fac.  ColL 
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ftn  ordinary  action,  if  the  date  of  delivery  (which  would,  in 
such  case,  be  considered  as  the  date  of  the  bill)  were  ascer- 
tained aliunde  by  written  evidence.  But  parole  evidence  of 
the  date  of  delivery  would  probably  be  rejected,  according  to 
a  rule  of  the  law  of  Scotland,  that  nothing  short  of  written 
evidence  can  constitute,  either  in  whole  or  in  part,  an  obli- 
gation for  more  than  £.100  Scots.  The  admission  of  parole 
evidence  in  the  case  of  subscription  by  initials,  or  by  a  mark, 
is  no  exception  to  this  rule ;  because  the  law  holds  that  such 
a  subscription  on  the  bUl  is  equivalent  to  the  party's  full  sig- 
nature ;  and  the  only  design  of  parole  evidence  is  to  establish 
what  cannot  be  known  ex  facie  of  the  bill, — that  this  kind  of 
signature  was  truly  and  deliberately  adhibited  by  him. 

It  does  not  appear  that  a  bill  or  note  dated  on  Sunday 
would  be  void.  In  Scotland,  a  distinction  seems  to  have  been 
taken  between  judicial  and  private  acts  performed  on  Sunday ; 
it  being  held,  that  ^^  acts  of  private  parties  on  the  Sabbath- 
day  might  stand  legally  valid;"  but  that  ^^  judicial  acts, 
auctoritaie  judicisy  are  null'."  The  functions  of  Courts  of 
Justice  being  suspended  on  Sunday  by  law,  acts  proceeding 
under  their  authority  cannot  be  legally  performed  on  that 
day.  Diligence  executed  on  Sunday  is  therefore  null ',  ex- 
cepting the  execution  of  meditatio  fiigce  warrants,  from  the 
necessity  of  the  case,  and  perhaps  from  the  circumstance 
of  their  being  in  some  measure  criminal  warrants  ^.  On 
the  other  hand,  there  does  not  seem  to  be  any  law  invali- 
dating the  secular  acts  of  private  individuals  performed  on 
Sunday.  It  has  been  therefore  decided,  that  a  bond  executed 
on  Sunday  was  not  objectionable^ ;  and  the  same  rule  is  appli- 
cable to  bills.  In  one  case  ^,  where  a  company  who  had  ac- 
cepted a  bill  on  Sunday,  pleaded  this  as  an  objection  against 
an  onerous  indorsee,  the  objection  was  repelled  by  the  Lord 
Ordinary,  and  the  parties  acquiesced  in  his  judgment.  The 
point  does  not  seem  to  have  been  brought  in  any  case  before 
the  Court.     In  England,  likewise,  the  doctrine  now  stated 

'  Olipbant  v.  Douglas,  Sd  Feb.  1662,  Morr.  15002.  •  Morr.  15001-4>. 

>  Kemp  V.  hw  Crediton,  16th  Jan.  1786.  Morr.  8551. 
«  Duncan  v.  Bruce,  March  1684>  Morr.  15003.     Vide  alto  Bankt.  4.  42.  3. 
*  M*Ph«r«on  and  Ca  v,  Gny,  Summer  Session  18^4,  before  Lord  Mackensie, 
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appears  to  be  recognised  at  common  law ;  for,  in  some 
questions  as  to  the  validity  of  sales  on  Sunday',  the  party 
objecting  relied  chiefly  on  the  application  of  certain  English 
statutes  to  the  case ;  and  it  has  been  more  than  once  held 
that  they  were  inapplicable.  They  have  been  found  inappli- 
cable to  the  acceptance  of  a  bill,  because  the  acceptance  was 
not  held  to  fall  under  the  16  Car.  IT.  c.  7,  unless  it  was  with- 
in the  party's  ordinary  calling.  It  was  also  held  that  the  ac- 
ceptance could  not  be  presumed  to  have  been  made  on  Sunday, 
merely  because  the  bill  bore  date  on  that  day,  but  that,  ao- 
cording  to  the  usage  of  merchants,  the  contrary  must  be  pre- 
sumed '. 

When  a  bill  is  made  payable  a  certain  time  after  date,  the 
date  of  drawing  it  will  be  held  as  the  date  contemplated'. 
On  the  other  hand,  when  the  bill  is  founded  on  ajs  an  assig- 
nation of  the  drawer's  funds  in  the  drawee's  hands,  the  date  of 
presentment  regulates  the  assignation,  as  proved  by  accep- 
tance, when  the  acceptance  bears  a  precise  date,  or  otherwise, 
by  a  protest,  or  other  evidence  of  presentment,  since  the  bill 
can  only  be  considered  from  that  date,  as  an  intimated 
assignation  \     This  is  the  rule,  (54  Geo.  III.  c.  IS?^  §  13,) 

'  Dniry  v.  De  1«  FonUtne»  I  Taunt.  131 ;  Bloxome  v.  Williams,  5  D.  and 
R.  82.     But  vide  Fennell  r.  Ridler,  8  D.  and  R.  204. 

*  Begbie  v.  Levy,  1  Cr.  and  Jerv.  180. 

*Chitty,  169;  De  la  Courtier  v.  Bellamy,  2  Shower,  422;  and  Hague  v. 
French,  3  Bos.  and  Pull.  173. 

*  In  Gordon  v.  Anderson,  9th  Dec.  1712,  Morr.  1490,  which  was  an  action 
by  the  payee  of  a  bill  against  the  drawee,  who  had  refused  to  accept,  the  Court 
sustained  the  action  in  so  far  as  the  drawee  had  funds  of  the  drawer  in  his  hands 
at  the  date  of  the  bill ;  holding  that  the  draft  was  an  assignation  of  the  funds, 
«nd  the  protest  for  non-acceptance  an  intimation  of  it.  The  same  rule  has  been 
followed  in  many  other  cases.  In  Stewart  v,  Elliot,  ]3lh  Feb.  1724^  Morr.  1463, 
a  draft  made  after  the  funds  in  the  drawee^s  hands  were  turned  into  money,  and 
a  protest  for  non-acceptance,  dated  5th  July  1708,  were  preferred  to  a  gift  of 
escheat  of  the  same  funds,  which  past  the  seals  in  November  1708.  In  Mitchell 
V.  Mitchell,  17th  Nov.  1734,  Morr.  1464,  the  holder  of  a  draft  intimated  by 
protest  was  preferred  to  an  arrestment  in  the  drawee's  hands,  used  after  the 
protest  by  a  creditor  of  the  drawer;  and  in  Rob  v,  Chalmers,  Feb.  1737, 
Morr,  1465,  Elchies,  No.  14,  v.  Bill,  a  bill  drawn  on  30th  July  1731,  payable 
betwiit  that  date  and  Martinmas  1731,  but  protested  for  non-acceptance  only  on 
6th  May  1732,  was  postponed  to  a  bill  by  the  same  party,  drawn  on  6th  August 
1731,  payable  at  Whitsunday  1732,  but  protested  for  non-acceptance  before  the 
other  bill,  viz.  on  7th  August  1731.     On  the  same  principle,  a  protest  for  non- 
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in  deciding  whether  the  transference  of  funds  by  a  draft  on 
the  holder  falls  within  sixty  days  of  the  drawee's  bankraptcy, 
and  whether  such  a  transference  to  the  payee  or  indorsee 
of  a  bill  is  effectual  to  exclude  an  arrestment  of  the  same  funds 
in  the  drawer's  hands.  In  a  case  where  the  acceptance  of  a 
bill  bore  no  date  distinct  from  that  of  drawing  it,  the  Courts 
(in  a  question  with  a  creditor  claiming  as  drawer  and  payee 
of  the  bill,  and  who  sought  to  reduce  a  disposition  granted 
to  some  other  creditors  of  the  acceptor,  as  falling  under 
the  act  1696,)  held,  that  the  former  could  not  be  con^dered 
as  a  creditor  at  the  date  of  dra¥Fing,  and  that  the  accep* 
tance,  which  bore  no  date,  could  not  be  eonmdered  as  of  the 
same  date  with  the  drawing ' .  But  doubts  have  been  expressed 
by  a  learned  author*,  whether  this  decision  would  now  be 
followed  unless  under  peculiar  circumstances ;  and  an  oppo* 
site  decision  has  been  since  pronounced  respecting  an  indor* 
nation  \  the  Court  ^*  holding  the  presumption  to  be,  that  the 
<^  indorsation  was  of  the  date  of  the  bill."  The  same  pre- 
sumption, indeed,  was  followed  in  a  much  earlier  case  with 
regard  to  the  date  of  the  indorsation  of  an  inland  bill  \  in 
a  competition  betwixt  the  indorsee  and  an  arrester,  the  date 
of  the  bill  being  prior  to  the  arrestment,  and  the  Court  hold* 
ing  the  indorsation  to  be  of  the  same  date  with  the  bill.  Even 
in  a  stronger  case',  which  was  likewise  a  competition  be- 
tween the  indorsee  of  a  bill  and  an  arrester,  the  Court  not 
only  held  it  to  be  presumable  that  the  indorsation  was  of  the 
same  date  with  the  bill,  (which  was  prior  to  the  arrestment,) 
but  they  found  that  this  presumption  could  not  be  elided  by 
the  oath  of  party,  that  the  arrestment  was  first,  in  respect 
it  was  not  alleged  that  the  indorsation  was  gratuitous,  or  that 
the  indorsee  knew  of  the  arrestment  when  he  took  it.    It  may 

acceptAiice  of  a  draft  was  foiwd  equiYalent  to  an  intimated  assignation,  and  waa 
therefore  preferred  to  subsequent  arrestments  by  creditors  of  the  drawer,  in  the 
cases  of  Gavin  v.  Kippen  and  Co.,  I7ih  Not.  1768,  Morr.  1465;  and  Spottis- 
wood  V.  M*NieI.  4th  Msrch  1778,  Morr.  ibid. 

>  Mann  v.  Walls,  Morr.  1006,  1083^  1183,  1477. 

'  2  Beirs  Comm.  185. 

*  Thistle  Bank  r.  Leny,  2  Bell's  Cases,  14th  May  1794. 

*  Colvil  V.  OgilTie,  15th  July  1709,  Morr.  1501. 

*  Smith  V.  Home,  5th  Dec.  1718,  Morr,  1502-4. 
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be  doubted,  whether  such  a  presumption,  not  being  founded 
pn  positive  written  evidence,  but  merely  on  a  constructive 
reference  to  the  date  of  the  bill,  would  now  be  held  exclusive 
of  contrary  proof;  but  it  would  afford  prima  fade  evidence* 
When  a  bill  is  drawn  in  one  country  and  accepted  in  another, 
the  distance  betwixt  the  two  countries  will  form  a  circum- 
stance ex  facie  of  the  bill,  to  prove  that  there  must  have 
been  an  interval  between  the  draft  and  the  acceptance.  If 
the  precise  date  of  the  acceptance  is  not  proved,  it  will  probably 
be  presumed  to  have  been  made  within  the  shortest  time, 
during  which  the  bill  might  be  transmitted  from  the  one 
country  to  the  other. 

It  has  been  decided  in  England*,  that,  when  a  bill  was 
dated  seven  days  after  the  time  of  drawing  it,  and  made  pay- 
able sixty-five  days  after  date,  and  when  the  payee,  after  in- 
dorsing it  to  a  third  party,  died  before  the  arrival  of  the  date 
of  drawing  inserted  in  the  bill,  the  bill  was,  notwithstanding, 
transferable,  and  was  effectually  transferred  by  the  payee 
during  the  interval,  so  that  the  indorsee  had  a  good  action 
against  the  drawer.  The  date  is  not  material  in  any  case, 
except  as  regulating  the  term  of  payment ;  and,  in  this  case, 
where  the  bill  had  been  postdated  with  that  view,  the  Court 
held  that  the  term  of  payment  must  bear  reference  to  the  date 
in  the  bill,  being  thus  as  well  ascertained  as  if  it  had  been 
made  seventy-two  days  after  the  actual  date.  It  follows  from 
this  decision,  that  a  bill  or  note  postdated  would  be  valid, 
though  the  drawer  or  malser  should  die  before  the  arrival  of 
the  date  inserted  in  it.  Indeed,  this  power  of  postdating  at 
common  law  appears  to  have  been  recognised  by  the  statutory 
restrictions  imposed  on  it,  the  particulars  of  which  have  been 
already  explained,  as  also  by  an  enactment  in  17  Geo.  III. 
c.  30,  made  perpetual  by  27  Geo.  III.  c.  16,  and  confirmed  by 
7  Geo.  IV.  c.  6,  §  4,  (which,  however,  is  applicable  exclu- 
sively to  England,)  bearing  that  indorsements  of  bills,  notes, 
checks  or  drafts  for  sums  below  £.5,  shall  bear  date  at  or  not 
before  the  time  of  making  thereof,  and  not  on  am/  day  suth- 

sequent  thereto «/' 


<( 


I  Pasmora  v.  North,  13  £ust.  517. 

'  VidB  Lord  EUenborough't  opinion  in  Patmore  v.  North,  13  East.  580. 
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4.  Place  where  the  bill  or  note  is  made. 

It  is  said '  to  be  proper  for  the  maker  of  a  bill  or  note  to 
write  on  it  the  name  of  the  place  where  it  was  made,  and 
likewise,  (if  he  is  not  well  known,)  to  add  his  own  residence, 
that  the  holder  may  find  him  out  when  necessary.  But  this  is 
not  indispensable.  The  insertion  of  the  place  of  making  ap* 
pears  to  be  required,  in  certain  cases,  in  England',  (but  not 
in  Scotland,)  in  bills  and  notes  for  sums  below  £.5.  The 
same  thing  is  required  ^  in  Scotland  as  well  as  England,  in 
checks  upon  bankers,  in  order  to  exempt  them  from  the  duties 
imposed  on  bills  or  notes. 

5.  The  sum. 

The  sum  must  be  written  distinctly  in  the  body  of  the  in- 
strument. It  is  usually  expressed  there  in  words ;  and  it  is 
common  and  advisable,  though  not  indispensable  \  to  super- 
scribe the  sum  also  in  figures.  It  is  said  ^,  that,  if  there  be 
any  discrepancy  between  the  words  and  the  figures,  the  for- 
mer ought  to  be  the  rule,  although  the  letter  of  advice  should 
agree  with  the  figures^.  But,  on  the  other  hand,  the  sum 
marked  on  the  margin  may  sometimes  explain  an  ambiguity  in 
the  words  inserted  in  the  body  of  the  bill  or  note  ''•  In  draw- 
ing a  check  on  a  banker,  the  sum  is  generally  subscribed  or 
superscribed.  It  has  been  held  in  England '  that  a  bill  for 
"  Twenty-five^^  seventeen  shillings  and  threepence,  may  be 
declared  on  as  for  twenty-five  povnds  seventeen  shillings  and 
threepence.  But  such  a  bill  could  not  be  admitted,  in  Scot- 
land, as  a  warrant  for  summary  diligence.  The  words  **  Stem 
**  ling,"  or  any  equivalent  words,  are  held  to  mean  English 
money  or  currency  ^. 


>  Chitty,  16&  '17  Geo.  III.  c.  30. 

*  55  Geo.  III.  c.  184»  Eiemptions,  r.  Bill,  §  4. 

*  Beawes,  No.  3,  v.  BilU,  563i  ecL  1813;  Marius,  139. 

*  Marius,  ibid.  •  Forbes,  42, 

*  Vide  Elliot's  case,  2  East's  P.  C.  951,  where,  on  an  indictment  for  forging 
a  note,  which  promised  to  pay  on  demand  the  sum  of  FiAy  i  "  £.  fifty,*'  how- 
erer,  being  written  on  the  margin,  the  Judges,  on  a  case  reserved,  held  that  the 
words  **  £.  fifty"  proved,  beyond  a  doubt,  that  the  word  '*  fifty  '*  In  the 
body  of  the  note  had  been  intended  for  fifiy  pounds. 

*  Phippa  V,  Tanner,  5  C.  and  Pay.  488. 

*  Lansdowne,  2  Biigh,  87 ;  Kearney  i;.  King.  2  B.  and  Aid.  301. 
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If  a  person  signs  his  name,  as  maker,  drawer,  acceptor,  or 
indorser  to  a  bill  or  note  in  which  the  sum  is  left  blank,  he  is 
liable  for  whatever  sum  the  holder  chooses  to  fill  up ' ;  and  if 
he  subscribes  a  blank  bill  stamp,  he  will  be  liable  for  the 
highest  sum,  (when  filled  up,)  to  which  the  stamp  is  appli- 
cable *•  In  the  same  way,  if  any  person  subscribes  a  bill  or 
note,  where  the  sum  is  written  in  such  a  manner,  or  such 
blanks  are  left,  as  allow  it  to  be  altered  to  a  larger  sum, 
without  giving  the  document  that  suspicious  appearance  which 
would  attract  the  notice  of  a  person  exercising  ordinary  dili- 
gence, the  subscriber  will  be  liable  to  any  bona  fide  holder  for 
the  increased  sum'.  The  principle  of  this  doctrine  appears  to 
be,  that  the  parties  to  the  bill  or  note,  by  drawing  or  subscri- 
bing it  when  in  such  a  state  as  to  enable  the  holder  to  alter 
the  sum  without  risk  of  detection,  have  led  third  parties  to 
believe,  either  that  the  increased  sum  was  that  inserted  in  the 
document  at  the  time  of  drawing  it,  or  that  the  whole  sum  waa 
inserted  afterwards,  by  virtue  of  an  implied  authority  in  a 
blank  left  for  the  purpose.  With  the  actual  authority  given, 
third  parties  have  nothing  to  do ;  they  are  concerned  only 
with  the  obligation  presumable  ex  facie  of  the  bill,  which  the 
debtor  has  sanctioned  by  his  signature.  In  the  first  of  the 
cases  now  cited,  the  Court,  adopting  this  doctrine,  sustained, 
both  against  the  acceptor  and  indorser  to  the  full  extent,  a 
bill  in  which  the  sum  had  been  altered  from  *^  eigM*  to 
*^  eighty-four*^  pounds,  there  being  so  much  room  for  the  al- 
teration, that  it  was  made  without  giving  the  bill  a  suspicious 
appearance.     In  the  second  case  cited,  there  being  two  bills, 

'  This  was  decided  in  Russell  v.  LangsUfF,  anU^  62,  note  7,  with  reference  to 
promissory-notes;  and  in  Usher  v,  Dauncey,  anle^  6^  note,  with  reference  to. 
bills.    Vide  also  the  opinion  of  Lord  Ellenborough  to  the  same  effect  in  Powell 
V.  Duff,  3  Campb.  182. 

'  In  Collis  V.  Emmett,  1  H.  Bl.  313,  a  person  who  had  signed  his  name  to 
a  blank  bill  stamp  was  found  liable  for  £.1551,  the  sum  filled  up,  without  any 
objection  on  this  ground,  though  another  point  was  the  subject  of  much  dis- 
cussion. The  same  point  is  likewise  said  to  have  occurred  in  Little  and  Co.  v. 
Muir,  23d  Feb.  1803,  BelPs  Comment,  i.  390,  note  5. 

'  '  Vide  Pothier,  c.  4,  §  99-101,  who  discusses  this  matter  very  fully:  also 
Pagan  v.  Wylie,  19th  June  1793,  Morr.  1660;  Graham  v.  Gillespies  and  Co., 
Jan.  1795,  Morr^  1453.  A  similar  point  was  decided  on  the  saipe  grounds,  by 
the  Court  of  Common  Pleas,  in  Toung  v.  Grote,  4  Bingh.  253. 
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one  in  which  the  words  **  four  hundred  and"  had  been  added 
before  ^*  fifty-eight,"  without  appearing  suspicious,  and  the 
other,  in  which  an  alteration  had  likewise  been  made  in  the 
sum,  but  so  as  to  hare  a  crowded  appearance,  the  Court 
sustained  the  first  bill  against  the  acceptors  to  the  full  amount, 
in  a  question  with  an  onerous  holder,  but  found  the  other  bill 
at  first,  good  only  for  the  original  sum,  and,  on  a  reclaiming 
petition,  suspended  the  charge  on  it  altogether* 

If  the  sum  in  a  banker's  check  has  been  altered  without 
the  drawer's  fault,  but  with  such  dexterity  that  the  alteration 
may  escape  the  notice  of  a  third  party,  a  banker  paying  the 
amount  as  altered  will  have  no  clidm  agunst  the  drawer 
except  for  the  original  sum,  seeing  it  was  only^  this  nan 
that  he  gave  an  order,  and  interposed  his  obligation  '• 

The  sum  to  be  paid  may  be  in  the  money  of  any  country* 
It  must  be  precisely  fixed*  Thus%  a  note  having  been 
granted  promising  to  pay  £.65,  with  interest,  ^*  with  all 
*'  other  sums  that  may  be- due  to  him,  (the  payee,)  Lord 
*^  EUenborough  held,  that  the  instrument  was  too  indefinite 
'*  to  be  considered  as  a  promissory-note ;  it  contained  a 
**  promise  to  pay  interest  for  a  sum  not  specified,  and  no 
«*  otherwise  ascertained  than  by  a  reference  to  the  defendant's 
**  books ;  and  that,  since  the  whole  constituted  one  entire 
'  **  promise,  it  could  not  be  divided  into  parts."  His  Lord- 
ship, therefore,  refused  to  sustain  it  as  a  note,  even  for  £*65» 
In  an  English  court  of  equity,  and  in  Scotland,  where  our 
Supreme  Court  decides  both  on  the  principles  of  law  and 
of  equity,  the  bill  would  probably  have  been  sustained  to  the 
extent  of  £.65. 

6.  Term  of  payment* 

There  is  no  reason  to  think  that  bills  or  notes  must,  in  this 
country,  (as  they  did  in  France  by  a  special  ordinance  ^) 
contain  a  precise  term  of  payment.  If  no  term  is  specified, 
they  are  considered  in  England  '^,  and  would  probably  be  con- 

I  Id  Hall  v.  Fuller,  6  B.  and  C.  750,  Cbitty,  287,  this  precise  pomt  was 
decided.     VOb  also  Potfaier,  CoDtrat  de  Change,  §  99-103. 

*  Smith  V.  Nightingale,  2  Stark.  375. 
«  Vidt  Potbier,  No.  32. 

*  Chittj,  170,  Wbidock  v.  Underwood ;  3  D.  and  R.  356 ;  2  B.  and  C.  157. 
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sidered  here,  as  payable  on  demand,  as  checks  on  bankers 
always  are,  though  they  do  not  specify  a  term  of  payment'. 
It  is  advisable,  however,  to  specify  the  term  of  payment ;  and 
this  ought  to  be  done  in  words,  as  less  subject  to  alteration 
than  figures.  It  is  said  to  be  sometimes  the  practice  *,  when 
a  bill,  payable  a  certain  time  after  date,  is  drawn  in  a  coun- 
try using  one  style,  and  payable  in  a  country  using  another, 
to  insert  the  date  both  according  to  the  old  and  new  style. 

Parties  may  agree  on  any  term  of  payment  they  choose, 
subject,  however,  to  the  restrictions  already  explained.  Bills, 
whether  foreign  or  inland,  may  be  made  payable  at  a  certain 
specified  date,  or  at  sight,  or  on  demand,  or  a  certain  time 
after  sight,  or  after  date.  Foreign  bills  are  generally  drawn 
payable  at  one  or  more  usances,  (usance  being  the  term  of 
payment  usually  allowed  between  the  two  places  with  refe- 
rence to  which  the  bill  is  dfawn,)  but  they  may  be  also  made 
payable  in  any  of  the  forms  above  specified.  Bills  are  more 
frequently  drawn  payable  at  sight  than  on  demand.  A  foreign 
bill  drawn  payable  at  sight  will  be  payable  according  to  the 
course  of  exchange  at  the  time  when  it  is  presented  to  the 
drawee,  unless  it  bears  expressly  to  be  payable  according  to 
the  course  of  exchange  at  the  time  of  making  it  ^.  In  the 
case  of  a  promissory-note  for  money  lent  %  when  interest  at 
a  certain  rate  was  made  payable  to  the  date  of  acceptance, 
this  was  interpreted  to  mean  tUl  sight. 

The  rules  which  determine  the  time  when  bills  or  notes 
become  due  shall  be  afterwards  considered. 

?•  Place  of  payment. 

It  is  not  indispensable  to  specify  the  place  of  payment  in  a 
bill  or  note.  Beawes '  observes,  that  the  place  of  payment, 
as  well  as  the  drawee's  residence,  must  be  specified  in  the 
superscription  or  body  of  a  bill.     But  the  former  is  not  now 

>  Boebm  r.  Stirling,  7  T.  R.  423-30;  Down  v.  Hailing,  4  B.  and  Cr.  330  j 
6  D.  and  R.  455. 

'  Kyd  and  Mariut,  91 ;  Chittj,  170. 

*  Pothier,  No.  174.  The  rule,  as  laid  down  by  this  author,  was  esUblisbed 
in  France  by  a  special  enactment ;  but  it  appears,  besides,  to  be  founded  on  ge* 
neral  principles. 

*  Sutton  V.  Toomer,  7  B.  and  Cr.  416. 

*  No.  3,  on  Bills  of  Exchange. 
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considered  essential,  although  the  drawee's  place  of  residence 
is  geuBEally  set  fbrt^  in  the  address  to  him.  It  may,  however, 
be  presented  to  him,  either  at  his  residence,  or  personaUy 
anywhere  ^  The  effect  of  a  specification  of  the  place  of  pay- 
ment in  a  bill  or  note,  or  in  a  memorandum  to  the  bill  or  note, 
or  annexed  to  the  acceptance  of  the  bill,  (the  last  of  which 
points  has  been  the  subject  of  much  controrersy  in  England,) 
shall  be  afterwards  particularly  considered. 

8.  Request  to  pay. 

A  bill,  (differing  in  this  respect  from  a  promissory-note,) 
is  a  request  by  the  drawer  to  the  drawee  to  make  payment. 
The  request  to  pay  must  be  made  as  a  matter  of  right'. 
It  is  said  ^,  that  the  direction  to  pay  the  money  need  not  be 
in  the  body  of  the  bill,  or  even  on  the  same  side  of  the  paper. 
But  this  doctrine  appears  to  be  founded  on  a  misapprehen- 
sion of  a  passage  in  Marius  %  which  relates  only  to  the  ad^ 
dresSy  or,  as  he  calls  it,  the  directum  to  the  drawee.  In  Scot- 
land, the  direction  to  pay  must  be  in  the  body  of  the  bill, 
because  otherwise  the  subscription  of  drawer  or  acceptor 
would  not  necessarily  refer  to  it ;  and  there  seems  to  be  no 
good  reason  for  holding  that  the  rule  is  different  in  any  other 
country. 

In  a  case^  where  there  was  b,  promise  to  pay,  signed  and 
indorsed  by  one  party,  and  also  an  address  to  a  third  party,  who 
subscribed  his  name  across  the  body  of  the  document,  it  was 
held,  in  a  question  with  the  party  who  first  subscribed  it,  to 
be  a  promissory-note,  and  farther,  that,  though  its  character 
had  been  ambiguous,  it  must  be  construed  most  unfavourably 
for  the  person  who  issued  it,  and  that  he  was  not  entitled,  as 
drawer  and  indorser,  to  plead  want  of  negociation. 

In  inland  bills,  the  request  to  pay  is  absolute,  and  likewise 
in  foreign  bills,  with  a  single  exception.  This  exception 
arises  from  the  circmnstance,  that  foreign  bills  generally  con- 

'  Vide  post,  oa  Presentment. 

«  Little  c.  Stackford,  1  M.  and  Malk.  171. 

■  Chitty,  175|  and  Argument  in  Brown  v.  Harraden,  4  T.  R.  149. 

*  Page  44. 

*  Edis  V.  Bury,  6  B.  and  C.  433 ;  vide  also  Block  i;.  BeU,  2  M.  and  Malk. 
149.  ante,  d. 
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gist  of  several  parts  or  copies,  (in  all  composing  what  is  call- 
ed a  set,)  in  order  that,  although  one  should  be  lost,  the 
bearer  may  recover  payment  on  the  other.  Each  part  ought 
to' contain  a  condition,  that  it  is  to  be  payable  only  if  the  other 
parts  should  remain  unpaid '.  For,  if  a  person  should  omit 
this  condition  in  the  first  part,  and  insert  it  in  the  second  only 
with  reference  to  the  first,  and  only  in  the  third  with  reference 
to  the  preceding  two,  (which  is  the  plan  recommended  by 
several  writers,)  he  might  perhaps  be  obliged  to  pay  each ; 
since  it  would  be  no  defence  against  a  banajide  holder  of  the 
second  that  he  had  paid  the  third,  or  of  the  first  that  he  had 
paid  either  of  the  others  '•  It  has  been  said  ^,  however,  that, 
if  any  of  the  parts  has  been  omitted  in  the  enumeration  through 
an  evident  mistake, — ^for  instance,  if  a  bill  should  run  thus, 
**  Pay  this  my  first  bill  of  exchange,  second  and  fourth  not 
**  paid,"  the  mistake  will  be  corrected  by  supplying  the  third 
part.  It  has  been  decided  %  that,  although  a  person  who  gets 
one  of  the  parts  of  a  bill  into  his  hands,  should  recover  pay- 
ment from  the  debtor  by  forging  an  indorsement  from  the 
payee  to  himself,  the  real  payee  is,  notwithstanding,  entitled 
to  recover  on  the  other  part.  But  ^  when  the  drawee's  bankers, 
at  whose  house  a  bill  was  made  payable,  paid  it  on  a  forged 
acceptance,  the  Court  of  Common  Pleas  decided,  that  they 
could  not  recover  back  the  sum  paid,  because  they  had  been 
guilty  of  negligence,  in  paying  without  being  certain  of  their 
constituent's  signature,  and  had  thereby  prevented  the  payee 
from  having  recourse  on  the  other  parties  to  the  bill,  till  it 
was  too  late. 

It  has  been  decided^,  that,  when  the  drawee,  (who  was  also 
a  member  of  the  company  that  was  payee,)  of  a  foreign  bill,  in- 

'  Bayley,  2a 

'  This  principle  was  recognised  in  an  appeal  from  the  Court  of  Session,  Da- 
vidson tf.  Robertson,  3  Dovr,  319,  where  the  House  of  Lords  decided,  that,  if 
two  bills,  (though  relating  to  the  same  transaction,)  were  made  payable  abso- 
lutely, without  reference  to  each  other,  and  got  into  the  hands  of  separate  one- 
rous holders,  an  action  was  competent  on  each  against  all  the  several  obligants. 

"  Dayley,  29. 

*  Cheap  V.  Harley  and  Drummond,  2  Camp.  18,  cited  3  T.  R.  127. 

*  Smith  V,  Mercer,  6  Taunt.  76. 

*  Holdsworth  v.  Hunter,  10  B.  and  Cr.  4i9;  tridM  ChiUy,  p.  176^  quoting 
from  Pardessusy  443. 
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dorsed  one  part  as  a  security  to  a  third  person,  and  afterwards 
accepted  another  part,  and  indorsed  it  to  a  different  person, 
but  the  part  first  indorsed  was  restored,  on  a  different  security 
being  substituted  for  it,  the  ind(Hrser  of  the  other  part  had  a 
good  action  on  it  against  the  drawee.  It  was  held,  \st^  That 
^e  indorsement  of  the  first  bill  was  conditional,  and  that  die 
condition  had  ceased ;  and,  2dy  Some  of  the  Judges  held  that 
the  drawee  was  prerented  from  disputing  his  liability  for  the 
second  bill,  by  haying  accepted  it. 

When  a  bill  is  drawn  on  more  than  one  person,  the  words 
<*  conjunctly  and  severally"  are,  in  general,  coupled  with  the 
request  to  pay,  so  as  to  make  it  certain  that  each  drawee  sMftH 
be  liable  for  the  full  amount.  But  the  same  obligation  exists, 
though  no  such  words  should  be  used%  or  though  the  word 
conjunctly  should  be  alone  used  *,  or  though  one  of  the  parties 
should  accept  only  as  cautioner  ^,  without  any  address  to  him% 
or  though  the  bill  should  be  addressed  to  him  ^^  as  security, 
"  jointly  and  severally  *,"  it  being  held,  that  the  insertion  of 
words  importing  a  cautionary  obligation  is  meant  only  to  settle 
the  question  of  relief  between  the  acceptors,  and  cannot  limit 
the  direct  claim  which  the  holder  of  a  biU  has,  from  the  nature 
of  the  document,  against  every  acceptor  ^.  The  word  ^  cau- 
^*  tioner"  appears,  in  one  case '',  to  have  received  the  same 

'  In  Gordon  v.  Sutherland,  20th  Jan.  1761,  Morr.  14677»  the  addition  of 
these  words,  expoaifafAo^  was  held  to  be  immatenal,  in  respect  that  each  drawee 
was  liable  for  the  full  amount  of  the  bill,  though  such  words  had  not  been  in- 
serted. The  same  point  bad  been  decided  in  the  earlier  cases  of  Macmorland 
V,  Maxwell,  ISth  Jan.  1675^  Morr.  14673;  (joid^  tlie  Reports  of  Gosford, 
Stair  and  Dirleton,  the  two  last  of  which  may  be  easily  reconciled  with  the 
first,  though  apparently  different);  Rutherford  and  Sangster  v.  Donaldson, 
18th  Feb.  1708>  Morr.  14675,  and  A  v.  B,  lOlh  Dec.  1724,  Morr.  ib.  where 
the  Court  is  ssud  to  have  |^Ten  the  same  opinion  on  a  question  from  Lord 
Cowper. 

*  In  MackelUrr.  Campbell,  7th  June  1811,  F.  C,  it  was  decided,  in  a 
question  between  the  holder  and  two  acceptors  of  a  bill,  that  the  word 
**  conjunctly*'  added  to  their  acceptance,  bound  them  as  much  as  the  words 
**  conjunctly  and  severally.*' 

*  Gibson  p.  Campbell,  12tb  Nov.  1753,  F.  C. ;  Elcbtes,  v.  Bill,  No.  54. 

*  Macdougal  v.  Foyer,  F.  C.  13th  Feb.  1810. 

'  Sharp  9.  Hervey  and  others,  24th  June  1808 ;  Morr.  A  pp.  t^.  Bill,  28. 

*  Vide  Opinion  of  the  Court  in  Mackellar  v.  Campbell,  supra^  note  2. 

'  Hills  v.  Scott  and  Wilson,  17th  June  1742,  Morr.  14675,  Elcbies,  v.  Bill, 
No.  26. 
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effect  between  the  parties  themselves,  in  another  view ;  it  being 
decided,  where  a  bill  had  been  drawn  upon  and  accepted  by 
one  person  as  principal,  and  by  three  others  as  cautioners, 
that  the  latter,  on  the  bill  being  indorsed  to  them,  were  entitled 
to  recover  its  fiill  amount  from  the  principal  debtor  as  much  as 
any  other  holder.  The  rule  of  liability  to  the  holder  is  also 
applicable  to  joint  obligants  in  a  promissory-note,  each  of 
whom  will  be  held  liable  separately  to  the  creditor  for  its  full 
amount,  although  one  of  them  should  subscribe  only  as  cau- 
tioner. In  England,  in  a  case  where  the  creditor  in  a  note 
appears  to  have  been  a  party  to  the  cautionary  engagement, 
(though  not  appearing  exfcune  of  the  note,)  the  cautioner  has 
been  held  to  be  discharged  by  the  creditor  giving  up  his  claim 
against  the  principal,  on  payment  of  a  composition',  With 
regard  to  cautionary  obligations,  as  appearing  on  the  face  of 
bills  or  notes,  the  Court,  in  an  early  case ',  on  the  report  of 
Lord  Kilkerran,  expressed  an  opinion,  consistent,  perhaps,  with 
strict  principle,  viz.  that,  as  cautionry  was  inconsistent  with  the 
nature  of  bills,  the  bill  should  be  held  altogether  null  as  to  the 
cautioner.  But  the  matter  appears  to  be  settled  by  the  deci- 
sions already  cited. 

As  a  bill  is  a  request  to  a  third  person,  his  address  ought 
to  be  written  on  it.  According  to  Marius ',  this  address  is 
written,  in  some  countries,  on  the  back  of  the  bill ;  but  the 
general  form  in  this  country,  and  that  which  this  author  re- 
commends, is  to  write  it  under  the  bill  on  the  left  hand.  The 
want  of  an  address  may  be  supplied  by  acceptance,  which  is 
held  to  imply  that  the  acceptor  is  the  party  for  whom  the  bill 
was  intended  ^.     It  is  said  by  Marius  ^,  that,  if  a  bill  is  sent 

'  Garret  v.  Jull,  Selwyn,  5th  ed.  384 ;  also  in  Hall  v,  Wilcox,  2  M.  and 
Malk.  But  vide  Fentum  v.  Pocock  and  other  caaei  pott,  where  this  matter  shall 
be  more  fully  considered. 

*  Gillespie  v.  Barr,  15th  Jan.  1736;  Clerk  Home  and  Elchies. 
•44. 

*  Grierson  v.  the  Earl  of  Sutherland,  Morr.  1447.  The  same  point  has  been 
decided  in  England  in  the  case  of  Gray  v.  Miiner,  3  Moore,  90,  where  the 
place  of  payment  merely  was  specified  in  the  usual  place  of  the  address,  and 
the  words  *'  accepted,  Charles  Miiner,*'  were  written  across  the  body  of  the 
bill. 

*  142-3;  vide  also  Beawes,  No.  195. 
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to  the  payee,  or  to  a  friend  of  the  drawer  in  this  country, 
without  the  drawee's  address,  but  with  a  letter  of  advice,  spe-> 
cifying  the  drawee,  it  must  be  presented  to  him,  and  protested, 
in  case  of  non-acceptance,  in  order  to  preserve  recourse  against 
the  drawer.  And  the  same  author  observes,  that,  if  the  in- 
tended drawee  has  a  letter  of  advice  from  the  drawer,  and 
would  have  been  bound  to  accept  the  bill  had  it  been  properly 
addressed,  he  may  accept  without  an  address.  In  such  cir- 
cumstances, he  would  probably  be  liable  to  the  drawer  for  the 
loss  arising  through  his  non-acceptance.  Forbes,  indeed,  ex- 
presses an  opinion  ',  that  the  drawee,  in  such  a  case,  cannot 
safely  accept,  unless  for  the  honour  of  the  drawer ;  but  his 
reasons  for  this  opinion  do  not  appear  to  be  satisfactory.  It 
has  been  held  *,  that,  when  a  bill  was  addressed  to  A  as 
drawee,  or,  in  his  absence,  to  B,  and  A  only  accepted,  an 
action  was  good  against  A  upon  his  acceptance,  without  noti' 
cing  B.  On  the  other  hand,  when  a  bill  was  addressed  to 
one  person  only,  and  another  person  accepted  along  with  him, 
it  has  been  decided  in  England  3,  that  there  could  be  no  actioil 
against  the  last  of  these  persons  as  acceptor,  it  being  held 
contrary  to  the  custom  of  merchants  that  there  should  be  a 
series  of  acceptors.  But  this  doctrine  appears  to  be  contrary 
to  that  of  a  case  already  cited  *,  where  a  person,  having  sub- 
scribed a  bill  "  as  cautioner,"  along  with  two  other  parties, 
although  it  had  not  been  addressed  to  him,  was  found  liable, 
with  the  other  acceptors,  for  its  full  amount.  It  may  perhaps 
be  questioned,  whether  this  last  decision  was  consistent  with 
the  stamp-acts,  seeing  that  the  addition  of  a  new  obligant 
seems  to  create  a  different  obligation,  which  requires  a  new 
stamp  ^. 

Bills  are  sometimes  drawn  payable  as  per  advice,  in  which 
case  the  drawee  cannot  safely  accept  or  pay  till  he  received  a 
letter  of  advice,  and  finds  that  it  tallies  with  the  directions 

'37.  '12  Mod.  R.  Anonym,  fwr  Holt,  C.  J. 

*  Jftckaon  v.  Hudson,  2  Camp.  447,  yv  Lord  EU^borougb ;  vidt  also  For^ 
bes,  76. 

*  Ih,  noU  4i. 

'  Fidieihe  opinion  expressed  by  Bayley,  J.  in  Clark  v.  Blackstock,  /Wit,- 
and  remarks  ou  tbe  case  of  MAra  v,  Watson,  potii* 
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in  the  bill  *.  In  a  case  of  this  kind  referred  to  by  Forbes*, 
of  a  bill  drawn  ^*  s&per  advice,"  a  forthcoming  being  pursued 
against  the  acceptor,  on  an  arrestment  used  in  his  hands 
by  a  creditor  of  the  drawer's  brother,  (for  whom  the  drawer 
had  deponed  that  he  held  the  bill  in  trust,)  and  the  accep* 
tor  alleging  in  defence,  that  the  drawer  had  induced  him,  by 
false  representations,  and  before  receiving  any  letter  of  ad- 
vice, to  accept  the  bill  for  behoof  of  his  brother,  who,  by  that 
time,  had  failed  and  fled,  the  Court  ordered  all  parties  to 
make  production  of  any  letter  of  advice  or  other  documents 
regarding  the  transaction  ;  and  appointed  the  drawer  also  to 
depone  (as  a  witness,)  as  to  any  communing  that  took  place 
concerning  the  transaction.  Here  a  proof  was  allowed,  partly 
by  production  of  writings,  and  partly  by  parole  evidence^ 
because  there  was  an  allegation  of  fraud,  supported  in  part  by 
the  terms  of  the  bill,  which  was  drawn  '*  as  per  advice."  On 
the  other  hand,  if  the  bill  contains  the  words  <<  without  farther 
**  advice,"  or  if,  (as  is  now  more  usual,)  it  says  nothing  on  the 
subject,  it  is  a  suifficient  authority  in  itself  to  the  drawee  to 
accept  and  pay.  It  has  been  said,  on  the  authority  of  Scaccia  % 
that,  if  the  drawee  should  pay  a  bill  drawn  as  per  advice, 
tupra  protest,  for  the  honour  of  the  drawer,  before  receiving 
the  letter  of  advice,  he  will  have  a  good  claim  against  the 
drawer.  But  the  passage  cited  relates  only  to  the  ordinary 
claim  of  a  drawee  who  accepts  supra  protest ;  whereas  the 
case  of  a  bill  drawn  '*  as  per  advice"  appears  to  form  an  ex« 
ception  to  the  common  rule,  since  the  drawer  thereby  requests 
that  the  drawee  may  not  accept  till  the  letter  of  advice  arrives* 
If  he  accepts,  in  such  a  case,  either  supra  protest,  or  simply, 
he  does  so  at  his  own  risk,  seeing  it  is  contrary  to  the  drawer's 
orders. 

9.  Direction  to  place  the  siun  to  account. 

This  is  now  seldom  used  in  bills.  It  is  said  %  that  when 
the  drawer  is  to  be  himself  the  debtor,  he  adds  to  the  request 
to  pay,  the  words,  ^^  and  place  it  to  my  account ;"  that  when 
the  drawee  is  his  debtor,  he  uses  the  words,  *<  and  put  it  to 

I  Chitty,  185;  Malyne's  Lei  Mercat  part  3,  c.  6,  obt.  a 

•  Cowan  V,  Douglas,  lith  Not.  1701,  Morr.  1480;  Forbei,  54. 

«  Scaccia,  ft  Glota.  5,  No.  S58.  «  Marius,  S7. 
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^<  your  account ;"  and  that,  when  a  third  person  is  debtor  to 
the  drawer,  these  words  are  used,  ^'  put  it  to  the  account  of 
^^  such  an  one,'*  But  none  of  these  words  are  necessary  to 
the  validity  of  the  bill.  This  has  been  decided  in  a  recent 
case,  where  parties  who  had  engaged  to  accept  biUs  for  the 
plaintiflP,  were  found  not  entitled  to  refuse  acceptance,  because 
be  had  not  specified  to  which  of  two  accounts  they  should  be 
placed,  it  being  held,  in  such  a  case,  that  they  might  place 
the  bills  to  either  of  the  accounts  they  chose '.  It  shall  be 
afterwards  considered  under  what  circumstances  the  drawer, 
and  under  what  circumstances  the  acceptor,  (in  settling  ac- 
counts between  themselves,)  is  to  be  considered  as  debtor  for 
the  amount  of  the  bill. 

10.  Name  of  payee. 

No  bill  or  note  is  complete,  unless  the  payee  be  pointed 
out,  either  by  name  or  by  description,  as  by  these  words, 
"  Pay  to  the  bearer."  Though  his  name  only,  without  de- 
signation, should  be  given,  his  possession  of  the  bill  will  sup- 
ply that  deficiency  *.  It  has  been  decided  3,  that  a  note  pay- 
able to  one  person  or  to  another,  cannot  be  sued  on  as  a 
promissory-note,  in  respect  that  the  promise  is  conditional, 
which,  as  already  shewn,  is  inconsistent  with  the  nature  of 
bills  or  notes.  A  learned  French  author  *  suggests,  that,  if 
a  bill,  though  it  does  not  specify  the  payee,  mentions  value 
received  of  a  particular  "  person,"  that  person  should  be  pre- 
sumed to  be  the  payee.  The  present  law  of  France,  how- 
ever, appears  to  be  different  ^ ;  and  it  is  probably  better  that 
parties  should  suffer  for  their  negligence  in  granting  or  taking 
such  an  imperfect  document,  than  that  a  conjectural  con- 
struction of  it  should  be  hazarded.  There  does  not  appear 
to  have  been  any  case  on  the  subject  in  this  country  or  in 
England. 

A  bill  or  note  left  blank  in  the  payee's  name  is  not  com- 
plete till  the  blank  is  filled  up^,  though,  in  England,  any 

>  Laing  v.  Barclay,  1  B.  and  Cr.  398.  *  Ersk.  iii.  2.  2& 

*  Blackenhagen  v.  Blundell,  2  B.  and  A.  417.  *  Pothier,  No.  31. 
'  Parde&sus  dcs  Lettres  de  Change,  No.  89. 

*  Rei  V.  Randall,  Bayley,  37,  note  76,  whiTe  a  person  haTing  been  convicted 
of  forging  a  biU  of  ezcbaoge,  payable  to  ,  the  Twelve 
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person  who  appears  aliunde  to  be  in  right  of  the  document 
may  sue  for  its  amount.  After  such  a  bill  or  note  has  been 
made  and  issued,  it  has  been  decided  in  England,  that  any 
bona  Jide  holder  may  fill  up  his  own  name  as  payee'.  It 
was  indeed  held,  in  an  action  on  the  same  bill  as  in  the 
case  last  cited',  that  such  an  indorsee  could  have  no  claim 
against  the  drawee,  unless  he  proved  that  he  had  authority 
from  the  drawer  to  fiU  up  his  name  as  payee.  But  the  drawee 
had  not  accepted,  and  the  action  against  him  was,  therefore, 
founded  entirely  on  the  ground  that  the  drawer  had  authori- 
sed him  to  accept.  The  evidence  of  this  was  a  letter  written 
by  the  drawee,  (but  without  an  address  when  produced,) 
after  refusing  to  accept,  wherein  he  mentioned,  that  he  had 
seen  the  drawer  about  a  bill,  not  described  in  the  letter  as 
that  in  question,  though  bearing  to  be  one  for  the  same 
sum,  and  was  now  ready,  in  consequence  of  his  explana- 
tion, to  accept  it.  The  Court  (of  Common  Pleas,)  there- 
fore, held  it  necessary  for  the  plaintiff  to  prove  that  he  bad 
authority  to  insert  his  own  name  in  the  bill  in  question  as 
payee,  for  this  reason  inter  aHa,  that  the  drawee  would  other- 
wise have  no  cUdm  against  the  drawer,  who  might  say,  ^*  that 
*<  this  teas  not  the  instrument  which  he  delivered  to  the  person 
^«  from  whom  the  plaintiff  received  it,"  and  to  which  alone  the 
commiming  mentioned  in  the  letter  had  referred.  The  plain- 
tiff afterwards  brought  what  was  held  su£Scient  proof  of  his 
authority  '.  The  point  here  was,  whether  this  letter  binding 
the  drawee  to  accept  referred  to  the  bill  in  question,  as, 
if  it  did  not,  he  was  under  no  obligation  to  accept  the  bill. 
But  he  might,  notwithstanding,  have  been  authorised  and 
entitled  to  accept  it  if  it  had  been  presented  to  him  without 
any  information  except  the  drawer's  signature,  (though  with 
the  payee's  name  filled  up  ex  past  Jhcto  by  the. holder,)  be- 

Judges,  on  the  ground  stated  in  the  text,  recommended  an  application  for  par- 
don.     Vide  also  Rex  r.  Richards,  Russ.  and  By.  c  c  193. 

*  Crucbley  v,  Clarence,  2  M.  and  S.  90.  In  an  action  by  such  an  iudorser 
agaiubt  the  drawer,  it  was  held,  that  **  the  issuing  the  biU  in  blank  without  th« 
»*  name  of  the  pavi;^,  was  an  authority  to  a  bona  fid*  holder  to  insert  the  name.** 
Per  Bayley,  J.     The  opinions  given  by  the  other  Judges  are  to  the  same  effect. 

■  Crucbley  t;.  Mann,  1  Mar^h,  31 ;  5  Taunt.  529. 

'  Some  case,  5  Taunt.  529. 
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cause  he  might  then  have  held,  that  the  drawer's  signature 
was  a  mandate  to  accept  the  bill  as  he  had  drawn  it,  payable 
to  any  person  whose  name  the  holder  might  choose  to  insert. 
It  would  appear  that  the  drawer,  by  signing  a  bill  blank  in 
the  payee's  name,  creates  a  presumption,  as  he  would  do 
by  indorsing  it  blank,  that  any  person  who  fills  up  the  blank 
with  his  own  name,  does  so  by  his  implied  authority.  Indeed, 
it  has  been  already  shewn  ',  that  a  person,  by  subscribing  a 
blank  bill  stamp,  becomes  liable  for  any  obligation,  (conform- 
able with  the  amount  of  the  stamp,)  which  is  afterwards  filled 
up  in  it.  A  proof  of  fraud  in  filling  up  the  payee's  name 
would  be  relevant  <.  But,  Isty  This  could  be  pleaded  only 
against  the  party  guilty  of  it,  not  against  his  onerous  indor- 
see ;  and,  2d7^,  Even  in  a  question  with  the  person  who  filled 
up  the  payee's  name,  it  must  be  presumed,  unless  the  con- 
trary  be  proved,  that  he  was  authorised  to  fill  it  up. 

It  is  said ',  that,  in  England,  if  a  payee's  name  be  wrong 
spelled,  parole  evidence  will  be  received  to  shew  who  was 
intended ;  and  reference  is  made  to  a  case,  where  such  evi- 
dence was  admitted,  to  prove  that  "  Elizabeth  Willison,"  the 
name  inserted  as  payee,  meant  **  Elizabeth  Willis."  Such  a 
proof  might  be  admitted  here  also,  in  an  ordinary  action ; 
but  the  bill  or  note  could  not  be  the  ground  of  summary  dili- 
gence at  the  instance  of  the  intended  payee,  or  of  any  person 
to  whom  she  might  indorse  it  by  her  proper  name.  In  a 
case  \  where  a  person  called  Henry  Davis  was  payee,  and 
another  person  of  the  same  name  indorsed  the  bill  for  value 
to  the  plaintiff,  the  Court  of  King's  Bench  held  it  competent 
to  prove  this  fraud  even  against  the  plaintiff;  their  opinion 
being,  that  the  indorser  had  committed  a  forgery,  and  that 
the  plaintiff  could  not  derive  a  title  through  forgery.  Such  a 
bill,  bemg  unexceptionable  exfocie,  would  afford  a  good  war- 
rant in  Scotland  to  a  bona  fide  holder  for  summary  diligence. 
But  the  facts  now  stated  would  be  sufficient  to  suspend  the 
diligence,  tliere  being  the  same  want  of  title  in  the  indorser, 
on  whose  right  that  of  the  holder  depends,  as  if  he  had  im- 

>  AnU  70.  '  ru&  Andrtw  v.  Buick  and  Co.  I  Shaw,  78. 

•  Chitty,  17a 

^  Mead  v.  Young*  i  T.   R.  28 ;  Aftburst,  Buller  and  Grose,  l\  r.  Lord 
Kenyon,  C  J. 
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petrated  a  bill  to  himself  by  force.  Where  both  father  and 
son  have  the  same  name,  a  bill  or  note  taken  payable  in  that 
name  will  be  presumed,  unless  the  contrary  appear,  to  be 
meant  for  the  father  ^:  It  is  sufficient  that  the  bill  or  note 
affords  means  for  ascertaining  who  was  intended  as  payee, 
though  the  description  given  of  him  be  not  quite  accurate '. 
.  A  bill  or  note  may  be  made  payable  to  the  bearer ',  and, 
in  that  case,  it  is  transferable  by  delivery.  If  it  be  made 
payable  to  "  ship  Fortune,  or  bearer,"  or  if  any  other  name 
plainly  fictitious  be  prefixed  \  the  bill  or  note  will  be  con- 
sidered as  payable  to  the  bearer,  and  the  fictitious  name  will 
go  for  nothing.  In  France,  bills  payable  to  bearer,  though 
at  one  time  allowed ',  are  now  prohibited  ^.  In  Scotland,  it 
was  at  one  time  decided '',  that  a  bill  payable  to  the  bearer 
was  not  obligatory.  But  it  has  been  already  shewn,  that  the 
act  1696,  against  blank  writs,  under  which  this  judgment  was 
pronounced,  is  held  now  to  be  inapplicable  to  bills. 

It  was  long  disputed  in  England,  whether  the  onerous  indor- 
see of  a  biU  drawn  payable  to  a  fictitious  person  '^  or  order,'* 
and  indorsed  in  name  of  this  fictitious  person  by  the  party 
so  drawing  it,  was  entitled  to  recover  on  it  as  a  valid  bill. 
It  was  not  held  that  the  indorsement  could  be  effectual  as 
such,  because  it  was  a  forgery  ;  there  being  no  such  party  as 
the  pretended  indorser.     But  it  was  said,  tliat  in  an  action 

*  In  Sweeting  r.  Fowler  and  another,  I  Stark.  106,  Henry  Sweeting,  th4 
«m,  having  sued  upon  a  note  made  payable  generally  to  *'  Henry  Sweeting,'* 
Bayley,  J.  held,  that  ihe/alheTf  wboce  name  also  was  *<  Henry  Sweeting/'  must 
be  presumed  to.  be  meant.  But,  it  being  proved  that  the  son  held  the  bill,  and 
had  given  instructions  to  bring  the  action,  these  facts  were  accounted  sufficient 
to  obviate  the  presumption.  As  the  bill  afforded  no  evidence  that  there  was 
such  a  person  as  the  father,  the  son,  being  creditor  ex/acU  of  it,  would,  in  Scot- 
land, have  been  entitled  to  summary  diligence  ;  and,  if  a  suspension  had  been 
brought  on  the  ground  that  the  father  was  meant,  the  facts  now  stated  would 
probably  have  been  held  sufficient  to  prove  the  contrary. 

'In  Rex  o.  Box,  6  Taunt.  325,  a  person  being  convicted  of  forging  a  nota 
payable  to  two  ladies,  described  therein  as  stewardesses  of  a  certain  society  ; 
and  it  being  stated,  in  arrest  of  judgment,  that  they  bad  no  legal  right  to  that 
character,  the  Twelve  Judges,  notwithstanding,  held  that  this  was  a  promisaory- 
note,  and  that  consequently  the  conviction  was  good,  seeing  that  the  payees 
were  generally  known  by  the  description  therein  given  to  them. 

'  Grant  v.  Vaughan,  3  Burr.  1516.  *  Ibid. 

'  l?othi«r.  No.  224.  •  Pardeuus,  No.  89^  p.  82. 

^  Walkinshaw*s  Exec.  v.  Campbell,  aiile,  52,  note  3. 
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Against  the  parties  privy  to  the  fraud,  an  onerous  indorsee 
was  entitled  to  sue  on  the  bill  as  payable  *^  to  the  bearer." 
This  was  decided  in  a  question  with  the  acceptor,  in  four 
different  cases  ' ;  and  the  same  decision  was  given  in  an  ac« 
tion  against  the  drawer  \  on  the  ground,  that,  by  signing  a 
blank  bill  stamp,  he  had  empowered  the  holders  to  fill  it  up 
in  what  manner  they  pleased,  and  had  thus  given  currency 
to  the  bill  in  question,  which  was  filled  up  in  the  manner  now 
stated.  The  case  was  afterwards  brought  under  review  of 
the  House  of  Lords  by  a  writ  of  error  ^,  when  their  Lord- 
ships, after  taking  the  opinion^  of  the  Twelve  Judges,  de- 
cided, in  an  action  by  an  onerous  indorsee  against  the  ac- 
ceptor, (he  being  privy  to  the  fraud  at  the  time  of  his  accep- 
tance,) that  the  bill  was  to  be  construed  as  payable  ^^  to  the 
<*  bearer."  The  same  principle  was  followed  by  the  House 
of  Lords  in  another  case  ^  (which  was  likewise  an  action 
brought  against  the  acceptor  of  such  a  bill,)  on  similar  grounds 
to  those  now  stated.  It  would  appear,  from  a  subsequ^it 
case  ^,  that  Lord  EUenborough's  opinion  was  not  very  fa* 
vourable  to  the  judgment  of  the  House  of  Lords*  In  that 
case,  which  was  an  action  by  the  onerous  indorsee  against  the 
acceptor  of  a  bill  made  payable  to  a  person  described  as  ficti- 
tious, *'  or  his  order,"  but  without  stating  that  the  defendant 
knew  this  circumstance  at  the  time  of  accepting.  Lord  Ellen- 
borough  non-suited  the  plaintiff^,  holding  that  the  bill  could 
not  be  construed  as  payable  to  the  bearer,  and  that  the  plain- 

>  Vere  v,  Lewis,  3  T.  R.  1881 ;  Stone  v.  Freeland,  1  H.  ^I.  316,  note.  In 
the  last  cue,  however,  though  Lord  Mansfield  expressed  an  opinion  to  the  ef- 
fect now  mentioned,  the  decision  proceeded  on  a  promise  of  pajrment  by  the  de- 
fendant. Tatlock  V,  Harris,  3  T.  R.  182 ;  Minet  v.  Gibson,  3  T.  R.  481. 
In  these  two  cases,  the  acceptors  were  held  liable  under  the  count  for  money 
iiad  and  received,  as  they  were  considered  to  have  received  the  amount  of  the 
bill  for  behoof  of  any  party  who  might  become  the  holder.  In  the  case  of  Vere 
V  Lewis,  the  majority  of  the  Court  likewise  held,  that  the  plaintiff  might  re- 
cover as  on  a  '*  bill  payable  to  bearer." 

'  CoUis  V.  Emmett,  1  H.  Bl.  313. 

'  Gibson  v.  Minet,  1  H.  BI.  569.  Lord  Chancellor  Thurlow  against  the 
judgment  of  the  Court  below  ;  Lords  Loughborough,  Bathurst,  and  Kenyon, 
for  it.  Eyre,  C.  B.  and  Heath,  J.  gave  their  opinions  against  the  judgment, 
which  was  affirmed. 

*  Gibson  and  Johnston  t>.  Hunter,  2  H.  Bl.  187. 

*  Bennett  v.  Farnell,  1  Caropb.  130,  and  Addenda,  p.  180,  No.  9. 
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tiff  could  not  claim  under  the  order  of  the  alleged  payee, 
seeing  there  was  no  such  person '.  A  rule  nm  for  a  new  trial 
was  refused,  because  no  evidence  had  been  offered  to  shew, 
that  the  acceptor  knew,  at  the  time  of  his  acceptance,  that 
the  payee  was  fictitious.  Lord  Ellenborough  stated,  that, 
if  there  had  been  such  proof,  he  would  have  directed  for  the 
plaintiff,  under  the  authority  of  the  previous  cases,  by  which, 
he  said,  that  he  conceived  himself  bound,  ^^  though  by  no 
*^  means  disposed  to  give  them  any  extension." 

In  Scotland,  it  is  doubtful,  whether  even  an  onerous  indor- 
see would  be  entitled,  under  any  circumstances,  to  claun  on 
such  a  bill.  It  does  not  appear  to  have  been  held  in  England, 
that  an  indorsee  could  claim  on  it  under  all  circumstances,  and 
against  all  the  parties,  as  on  a  bill  payable  to  the  bearer.  This 
was  only  a  construction  adopted  against  the  acceptor  or  drawer, 
when  they  were  supposed  to  be  implicated  in  the  fraud,  in 
order  to  secure  redress  offoinst  them  for  the  onerous  holder 
whom  they  had  deceived.  Lord  Ellenborough,  in  the  case  last 
cited,  considers  the  previous  decisions  as  limited  to  that  special 
ground ;  and  accordingly  he  held  that,  except  in  such  a  case, 
a  bill,  payable  to  a  fictitious  person  or  order,  could  afford  no 
action  to  an  indorsee,  since  there  was  no  payee  who  could 
validly  indorse  it  to  him.  But  this  objection,  as  it  amounts  to 
a  want  of  title  in  the  indorsee,  is  equally  applicable  in  all 
cases,  whether  the  acceptor  or  drawer  has  been  privy  to  the 
fraud  or  not,  it  being  impossible  that  their  fraud,  though  it 
may  subject  them  in  damages  to  the  party  injured  by  it,  should 
give  that  party  a  title  which  he  has  not  by  the  bill.  The 
same  objection  applies  against  construing  the  words,  <^  pay- 
*^  able  to  a  certain  (fictitious)  person  or  order,"  as  ^^  payable 
^*  to  bearer ;"  for,  if  this  is  the  proper  construction,  it  must 
give  the  holder  a  claim  as  ^^  bearer  "  against  every  previous 
party  to  the  bill,  which  it  is  not  alleged  that  it  does.  In 
Scotland,  it  would  entitle  the  holder,  as  ^*  bearer  "  of  the  bill, 
to  use  summary  diligence  against  all  the  parties  to  it.  The 
evident  danger  of  allowing  this,  on  such  a  forced  construc- 

1  Referenee  wai  made,  in  the  argmnent  for  the  defendant,  to  another  cane, 
Weare  o.  Taylor,  1805,  wherein  Lord  Ellenborough  is  laid  to  have  expressed  a 
similar  ojiiiiion,  and  to  have  also  stated  that  the  previous  cases  had  been  very 
much  doubted. 
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tlon,  affords  strong  ground  for  holding  that  it  cannot  be  the 
true  construction.  The  fraud  of  the  acceptor  or  drawer  may 
give  the  indorsee  a  claim  of  indemnity  against  them,  (as  has 
been  found  in  England  %  in  a  question  between  the  indorsee 
of  such  a  bill  and  the  indorser,)  and  in  such  a  claim  the  bill 
will  form  an  important  article  of  evidence.  But  the  indor- 
see would  not  probably  be  held  in  Scotland  to  have  a  good 
title  vnder  the  btil,  except  against  the  indorser,  as  drawer  of 
a  new  bill*.  The  question,  however,  has  not  yet  occurred  in 
Scotland. 

It  has  been  doubted'  whether  the  signing  or  indorsing  a 
bill  or  note  in  name  of  a  fictitious  person  would  amount  to 
forgery,  though  the  English  Judges  have  decided  that  it  does^. 

A  bill  may  be  taken  payable  to  the  drawer  himself^,  as  well 
as  to  a  third  party.  It  may  also  be  taken  payable  to  one 
person  for  behoof  of  another  ^ 

II.  Payable  to  order. 

A  bill  or  note,  unless  when  made  payable  to  the  bearer,  is 
generally  taken  to  the  payee,  **  or  order."  In  Scotland,  it 
has  been  long  settled'',  that  the  words  "  or  order"  are  not 
necessary,  and  that  a  bill  or  note  may  be  effectually  indorsed 
witbout  them,  by  the  payee.  In  England,  it  has  been  held 
that  the  indorsation  of  a  bill  or  note  wanting  these  words  does 
not  give  the  indorsee  a  good  claim  against  any  of  the  previous 
parties  to  the  document,  excepting  his  own  immediate  indor- 

>  Ex  parte  Clark,  3;  Bro.  Pari.  Cas.  238 ;  Ex  parte  Allen  Cooke's  Bank 
Law,  193,  8di  edit. 

>  Vide  note  1. 

'  Hume  on  Crimes,  ▼ol.  i.  p.  138. 

«  Rei  V.  Toft,  1  Leach,  C.  L.  172. 

'  Per  Holt,  C.  J.  in  Butler  o.  Cripps,  1  Salk.  130; v.  Onnston,  10  Mod. 

186.  In  this  case,  it  was  decided,  that  a  person  was  himself  entitled  to  main- 
tain action  on  a  bill  drawn  payable  to  *'  his  own  order,*'  it  being  held  that  there 
was  no  difference  between  a  man  having  the  power  to  dispose  of  money,  and 
having  the  money  to  himself. 

*  Evans  v.  Cramlington,  Carth  5.  In  Smith  v.  Kendal,  6  T*  R.  123,  ^ 
promissory-note  was  sustained,  which  had  been  taken  payable  to  one  person,  in 
trust  for  another.  In  Marchington  v.  Vernon.  1  Bos.  and  Pull.  101,  note  c, 
action  was  sustained  at  the  insUnce  of  the  holder  of  a  bill  against  the  drawer's 
asUgnees,  by  virtue  of  a  promise  which  they  had  made  to  the  drawer  to  accept 
the  bill,  on  the  ground  that  he  bad  a  right  to  enforce  this  promise,  se<^og  that  it 
was  made  for  his  behoof. 

'  Crichton  v,  Gibson,  Jan.  1726,  Morr.  1446. 
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ser  ^  But  such  a  document  has  been  decided  to  be  a  good 
bill  or  note  in  the  hands  of  the  original  payee,  seeing  he  has 
a  claim  upon  it  independently  of  the  right  of  indorsing  it  *. 
A  bill  or  note  payable  to  "  the  order  of"  a  certain  person, 
has  been  held^  to  give  him  a  good  right  to  sue  upon  it,  as  well 
as  to  indorse  it. 

12.  "  For  value  received." 

Though  bills  or  notes  generally  bear  to  be  granted  <'  for 
*'  value  received,"  it  is  now  settled  that  these  words  are  not 
necessary,  either  in  granting  or  indorsing  them*.  In  England, 
the  same  rule  is  established^,  although  it  is  advisable  there  to 
insert  the  words  <'  value  received  "  in  inland  bills  or  notes,  as 
this  is  necessary,  by  statute,  to  enable  the  holder  of  them  to 
recover  damages  from  the  drawer  or  acceptor,  in  case  of  non- 
acceptance  or  non-payment  ^.  It  has  been  held  in  England, 
that  the  words  "  value  received  "  in  a  bill  made  payable  to  a 
third  party,  or  in  a  note '',  naturally  imply  that  the  payee  has 
given  value  to  the  drawer ',  and  that,  in  a  biU  made  payable 
to  the  drawer  himself,  they  imply  that  he  has  previously  given 
value  to  the  drawee  ®.  • 

In  Scotland,  where  the  insertion  of  these  words  is  not  ne- 
cessary, the  holder  of  a  bill  or  note,  whether  he  is  payee  or 

>  1  SiJk.  133,|MrHoIt,C.  J. 

'  Burchell  v.  Slocock,  Lord  Raym.  1545;  Smith  v.  Kendall,  6  T.  R.  183. 

■  V.  Ormston,  10  Mod.  186 ;  Moore  v.  Paine,  Hardw.  Cas.  288 ;  Fre- 
derick v.  Cotton,  2  Show.  8;  Fisher  v.  Pomfret,  12  Mod.  125,  Carthew,  403; 
Smith  V,  Maclure,  5  East.  476. 

*  Scott  V.  Laing,  19th  March  1707,  Morr.  1535;  Swinton  v.  Thorn's  Re- 
presentatives,  26th  Jan.  1709,  Morr.  1536;  Ker  v.  Brown,  22d  July  1715, 
Morr.  1539;  Macdowal  v.  Duke  of  Douglas,  June  1731,  Morr.  1541 ;  Forbes 
on  Bills,  49,  and  two  cases  (Mickieson  v.  Graham,  and  Fairbairn  v,  Goodsir,) 
therein  cited.  The  same  thing  was  held  with  regard  to  indorsation,  in  the  case 
of  Auchinleck  v.  Millar,  15th  Feb.  1715,  Morr.  1537,  where  an  indorsation 
without  the  words  "  value  received,**  was  preferred  to  a  back-bond  granted  1^ 
the  drawef  and  payee  to  the  acceptor. 

*  Vide  argument  in  Shower,  482 ;  Macleod  v.  Snec,  2  Lord  Raym.  1545 ; 
per  Lord  Ellenborough  in  Grant  t;.  Da  Costa,  3  M.  and  S.  351 ;  White  v.  Led- 
wich,  cited  in  a  note  to  Bayley,  40. 

«  Fu2f  9  and  10  W.  III.  c.  17,  as  amended  by  3  and  4  Anne,  c.  9,  §  4^ 
5,6. 

^  Clayton  v.  Gosling,  5.  B.  and  Cr.  362 ;  8.  D.  and  R.  110. 

*  Grant  v.  Da  Costa,  note  5,  ntpra, 

'  Uighmore  v.  Primrose,  5  M.  and  S.  65. 
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indorsee,  is  generally  presumed  to  have  given  value,  unless 
the  contrary  is  proved  by  his  writ  or  oath,  and  this  will  be 
held  whether  the  words  "  value  received  "  have  been  inserted 
or  not  ^  In  some  old  cases,  this  rule  was  not  very  strictly 
enforced',  but  it  is  now  fully  established.  It  has  not  been 
found  applicable  to  documents  not  entitled  to  the  privileges 
of  bills,  c.  9,  to  salt  bills*,  or  precepts  for  delivery  of  grain \ 
But  such  privileges,  such  as  that  of  indorsability,  have  been 
found  to  belong  to  treasury  debentures,  both  from  the  special 
custom  regarding  such  documents,  and  because  they  are  made 
payable  to  order  ^.  Indorsation  also,  though  not  bearing  to 
be  for  value,  is  presumed  to  have  been  made  for  value  paid  by 
the  indorsee^. 

But  this  doctrine,  whether  relating  to  the  payee  or  indorsee 
of  bills  or  notes,  is  not  to  be  taken  without  limitation.  For 
instance,  in  the  case  "^  of  a  person  indebted  to  another  in  two 
liquid  bonds,  (for  £.  100  and  £.253,  10s.,)  who  drew  a  bill 
on  a  third  party  in  favour  of  his  creditor,  but  without  using 
the  words  "  for  value  received,"  the  Court,  in  an  action  by 
the  creditor  for  payment  of  the  bonds,  decided  that  the  bill 
must  be  imputed  in  part  payment  of  them,  unless  he  proved, 
by  the  debtor's  oath,  <<  that  the  bill  was  granted  for  another 
*^  cause."  It  was  admitted  in  argument,  that  value  must  be 
presumed  to  have  been  instantly  paid  for  the  bill,  either  if  it 
had  borne  the  words  "  for  value  received,"  or,  without  these 
words,  if  there  had  been  no  transaction  except  this  bill  between 
the  parties.  But,  when  there  were  bonds  due  by  the  drawer 
of  the  bill  to  the  creditor,  it  was  maintained  that  the  presump- 
tion of  present  value  ceased,  as  the  words  "  for  value  received? 
were  not  inserted.     This  was  found  between  the  drawer  and 

*  Scott  V.  Laiog,  19th  Maroh  1707,  Morr.  1535;  Jaffray  v.  Robertson, 
2d  Jan.  1713.  Morr.  12337;  Swinton  v.  Thom*s  Represenutiyes,  26th  Jan. 
1709,  Morr.  1536;  Ker  v.  Brown,  22d  July  1715,  Morr.  1639;  Halibarton 
and  Ker  v.  Lord  March,  16th  Feb.  1725,  5  Br,  Suppl.  156. 

*  Plumber  v.  Houston,  13(b  Feb.  1706,  Morr.  H98. 

*  Arbuthnotp.  Pyper,  17th  June  1714,  Morr.  1505. 

*  Merchiston  v.  Robertson,  9th  Feb.  1672,  Morr.  1534. 

*  Castlehill  v.  Watson,  17th  July  1760,  Morr.  1475. 

*  Auchinleck  v.  Millar,  15th  Feb.  1715,  Morr.  1537;  vide  also  Patison  v, 
Campbell,  17th  Jan.  1827,  5  S.  and  D.  20a 

'   Cheap  V.  Arnot,  18ih  July  1712,  Morr.  1537. 
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the  original  payee ;  but  it  could  not  probably  have  been  so  held 
against  an  indorsee  ^  In  another  case,  where  a  merchant  in 
this  country  drew  and  indorsed  bills  payable  to  his  correspon- 
dent abroad,  "  for  value  in  account,"  the  Court  decided*, 
between  the  drawer  of  these  bills  and  a  creditor  of  the  payee 
attaching  them,  that  the  former  was  preferable  taith  regard  to 
them,  except  in  so  far  as  it  was  proved  that  the  payee  stood 
creditor  to  the  drawer  or  indorser,  either  by  the  payment  or 
acceptance  of  counter-bills.  This  question  occurred  with  a 
personal  creditor,  who  might  probably  be  held  subject  to  the 
same  exceptions  with  the  original  payee.  But  the  argument 
against  him  was,  that  the  words  *^  value  in  Qxscount,"  by 
shewing  that  the  payee  was  accountable  for  them  to  the 
drawer,  rendered  the  latter  stUl  proprietor  of  them;  and  this 
limitation,  if  well  founded,  must  have  followed  them  even  into 
the  hands  of  an  onerous  indorsee.  It  seems  farther  to  be  im- 
plied in  the  words  of  the  judgment,  that  the  bills  in  question 
were  as  effectually  accounted  for  by  the  acceptance  of  counter- 
drafts  from  the  original  owner  of  these  bills,  as  if  such  drafts 
had  been  paid.  These  acceptances  would  probably  have 
formed  a  novatio  debiti,  being  a  substitution  of  them  with  the 
creditor's  consent,  for  the  acceptor's  general  obligation  of  ac- 
counting under  the  former  bills  \ 

It  was  once  held,  that,  in  a  question  with  the  drawer,  the 
presumption  of  value  belonging  to  him  in  the  acceptor's  hands 
does  not  exist,  unless  the  bill  bears  to  be  drawn  for  value. 
Thus,  in  one  case,  where  the  acceptor's  representatives,  in  con- 
sequence of  his  having  paid  the  bill,  brought  an  action  of  re- 
course against  the  drawer,  in  respect  that  the  bill  did  not  bear 

*  In  the  report  of  Auchioleck  v.  Millar,  already  noticed,  page  87,  note  6, 
reference  is  made  to  a  case  between  "  Baxter  and  the  Lady  Glenlee/*  in  which 
it  is  said  to  have  been  held,  <*  that  a  bill  of  (he  foresaid  nature,  without  the 
**  words  **  for  ▼alue,*'  (as  in  the  case  of  Aucbinleck,)  should  not  be  imputed 
<*  in  payment  of  any  extrinsic  debt  by  the  drawer  to  the  possessor  of  the  bilJf 
'*  albeii  he  wa»  debtor  hy  liguvi  bonde"  The  case  itself  has  not  been  discovered. 
But  it  would  probably  be  more  consistent  with  principle,  to  hold,  in  all  cases, 
whether  value  is  expressed  or  not,  that  it  has  been  instantly  given,  unless  the 
contrary  be  instructed  by  the  payee's  writ  or  oath. 

'  Forbes  o.  Fonnereau,  lOth  July  1744,  Morr.  U74;  Elchies,  No.  S4»  v.  Bill. 

'  Vide  also  Watson  v.  Drommond,  Jan.  1686,  2  Brown,  Suppl.  89.  which, 
liovever,  depends  too  much  on  specialties  to  be  more  particularly  noticed. 
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<<  value  in  the  acceptor's  hands,"  the  Court  sustained  the  ac- 
tion ',  thus  holding  that  the  drawer  was  bound  to  prove  value. 
The  opinion  prevalent  at  this  time '  appears  to  have  been,  that 
the  drawee,  by  acceptinir,  acted  as  the  drawer's  mandatary, 
and  had,  therefore,  L1L,  »«md^- con^ana  against  him  in 
case  of  paying  the  bill.  The  mandate  was  held  to  be  express, 
if  the  bill  contained  an  order  to  *^  place  it  to  account ;"  but, 
at  all  events,  a  mandate  was  presumed,  whether  there  was  such 
an  order  or  not.  The  Court  afterwards  followed  probably  a 
similar  rule  of  decision ',  where  one  of  two  joint  acceptors, 
paying  a  bill  which  did  not  bear  to  be  for  *<  value  in  his  hands," 
brought  an  action  of  recourse  against  the  drawer.  But  the 
case  is  too  special  to  be  farther  noticed. 

It  is  not  probable  that  this  doctrine  would  now  be  adopted, 
although  Mr  Erskine  expresses  an  opinion  in  its  favour  ^.  Isty 
All  the  earlier  authorities  proceed  on  the  assumption,  that  the 
drawee,  by  accepting  the  bill,  becomes  bound  gratuitouBly  for 
the  drawer,  and  has,  therefore,  a  claim  against  him  for  its 
amount,  unless  it  shall  appear  from  the  bill  bearing  to  be  for 
value  in  the  drawee's  hands,  or  from  other  evidence,  that 
he  is  the  drawer's  debtor.  The  law  of  France,  which  appears 
to  be  formed  on  the  principles  laid  down  in  the  older  conti- 
nental writers,  and  derived  originally  from  the  Roman  law  of 
mandate,  still  enforces  these  rules '.  According  to  them,  and 
even  according  to  Mr  Erskine ^  nothing  but  the  words  *^  value 
*'  in- your  (the  drawee's)  hands"  could  raise  a  presumption  from 
the  bill  that  he  was  the  drawer's  debtor,  and,  consequentiy ,  even 
the  general  words  "  for  value  received"  could  not  have  this 
effect.  But  it  is  now  settled,  both  in  England  and  in  this 
country,  that  the  acceptance  of  a  bill  bearing  the  general 
words  "  for  value  received"  implies  an  acknowledgment  by 
the  acceptor  that  he  is  the  drawer's  debtor '.     The  doctrine 

'    *  Cunningham  v.  Agnew,  4th  July  1711,  Morr.  1531. 

*   *  Scaccio  di  Coram,  et  Camb  2  Gloss.  9  N.  2;  Forbes  52;  Stair,  i.  11.  7. 

'  Wilson  p.  Mackenzie,  lOth  July  1712,  Morr.  1481  and  1531. 

«  iii.  2.  25. 

'  Compare  Pothier,  No.  97,  as  illustratiye  of  the  old  law,  with  Pardessus, 
203,  No.  203,  &c.  as  explanatory  of  the  present  law. 

•  iii.  2.  30. 

'  Vidt  Wallaces  o.  Barrie,  29th  Not.   179a  Morr.  1484,  where  it  is  laid 
down  generally,  (without  being  limited  to   the  particular  case,)  that  **  the 


/• 


92  VALUE  "  IN  ACCOUNT." 

probably  be  now  regarded,  and  there  seems  to  be  no  reason 
why  the  presumption  of  value,  even  for  bills  or  notes,  should 
not  be  on  the  same  footing  in  this  case  as  in  all  other  cases. 
There  is  another  case  ',  where  in  a  question  under  the  vesting 
act,  viz.  whether  the  balance  (being  not  more  than  £.100 
Scots,)  of  a  bill  for  £.188  Scots,  granted  by  a  person  at- 
tainted after  his  rebellion,  formed,  notwithstanding,  a  good 
claim  against  his  estate,  as  having  been  part  of  an  old  debt 
contracted  before  his  rebellion ;  the  Court,'  on  parole  evidence 
of  this  last-mentioned  fact,  decided  in  favour  of  the  claim. 
But  the  question  in  this  case  relating  to  a  debt  under  £.100 
Seots,  parole  proof  would  perhaps  have  been  admissible,  even 
with  regard  to  its  constitution  *^  and  the  only  point  at  issue 
being  the  term  of  contracting  the  debt,  with  reference  to  the 
effect  of  the  statute,  any  evidence  which  was  admitted  on  this 
point  did  not  contradict  the  presumption  arising  ex  facie  of 
the  biU. 

A  different  rule  is  followed  when  a  bill  is  drawn  for  <<  value 
^<  in  account."  If  a  bill  be  drawn  payable  to  a  third  party 
<<  for  value  in  account,"  then,  according  to  the  doctrine  al- 
ready laid  down ',  he  will  be  considered  as  the  party  to  whom 
this  specification  of  value  refers ;  and  it  will  be  held  %  that 
he  has  not  given  value  for  the  bill,  except  in  so  far  as  he  is 
creditor  to  the  drawer,  (in  account  with  him,)  by  payments 
of  cash  or  counter  acceptances.  As  the  words  <^  value  in  ao- 
<*  count "  are  not  understood,  in  such  a  case,  to  refer  to  the 
acceptor,  he  will  still  be  liable,  on  the  principles  already  ex- 
plained, to  the  presumption  that  he  has  value  of  the  drawer 
in  his  hands.  But,  on  the  other  hand,  if  these  words  are 
used  in  a  bill  payable  to  the  drawer,  they  will,  according  to 
a  preceding  case  ^,  be  considered  as  referring  to  the  drawer. 
The  meaning  of  the  words  on  that  supposition  seems  tobe^,  that 

Bn  account  shall  be  opened,  of  which  this  shall  be  the  first 

• 

1  Duncan  v.  his  Majesty's  Advocate,  28th  Feb.  1754,  Morr.  12289.     I'id^ 
Also  Session  Papers.     Sec  also  M'Kensie  of  Fraserdale  v.  Eraser,  oate,  75. 
'  Hammermen  of  Glasgow  v,  Crawford,  5tfa  March  1625^  Morr.  12408. 

*  Grant  v.  Da  Costa,  anle,.90,  note  1. 

*  Forbes  v.  Fonnerau,  88,  note  2* 

*  Higbmore  o.  Primrose,  89,  note  7* 

*  Tait*s  Law  of  Evidence.  3d  edition,  475. 
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article  to  the  acceptor's  credit,  or  that  it  shall  form  an  article 
in  any  account  which  is  actually  current  between  the  parties ; 
and  the  acceptor  cannot  be  hdd,  from  his  acceptance,  to  have 
had  value  of  the  drawer,  unless  in  so  £ar  as  it  shall  otherwise 
appear  that  the  latter  is  creditor  in  sudi  an  account. 

These  principles  will  enable  us  now  to  examine  a  question 
which  has  been  much  discussed  in  the  English  courts,  viz.  how 
far  the  value  implied  in  a  bill  or  note  affords  the  holder  a  good 
answer  to  the  plea  of  want  of  consideration,  when  urged  in 
defence  against  payment  of  it. 

In  the  law  of  Scotland  it  appears  to  be  settled,  with  refe- 
rence to  this  question,  Ist^  That  the  presumption  of  value 
received,  when  pleaded  by  the  holder  of  a  bill,  (whether  he  is 
drawer,  payee  or  indorsee,)  cannot,  as  already  laid  down^  he 
redargued,  excepting  by  his  writ  or  oath ;  2dly^  That  there  is 
no  exception  to  this  rule,  unless  either  where  there  is  some 
vice  which  affects  the  essence  of  the  contract,  as  where  the 
drawee  of  a  bill  has  been  forced  to  accept  it,  which  may  be 
proved  by  parole  evidence,  or  where  there  has  been  fraud  in 
the  transaction,  which  may  likewise,  in  certain  cases,  be  thus 
proved ;  and,  3</Zy,  That  although  the  first  of  these  objections, 
(imder  the  limitations  to  be  afterwards  explained,)  vitiates  a 
bill  or  note  in  whatever  hands  it  is,  the  objection  of  fraud 
cannot  affect  the  claim  of  any  but  a  party  privy  to  it,  or  be 
pleaded  against  a  holder  of  the  bill  or  note,  unless  it  be  proved 
by  his  own  writ  or  oath  that  he  is  privy  to  the  fraud,  or  holds 
the  document  merely  for  behoof  of  some  party  who  is  privy  to 
it.  In  a  case  where  a  gratuitous  indorsee  to  a  bill,  granted 
ori^ally  for  the  price  of  goods,  had  re-indorsed  the  biU  to 
the  first  holder,  who  thereupon  discounted  it,  and  the  dis- 
counter ultimately  got  full  payment  from  the  gratuitous  indor- 
see, who  thus  acquired  right  to  it  again  by  an  onerous  titie ; 
the  latter  was  found  entitled  to  exact  fuU  payment  from  the 
acceptor,  without  being  liable  to  certain  objections  of  insufiS- 
ciency  in  the  goods,  which  might  have  been  pleaded  against 
the  original  payee  ^. 

'  IVallaces  v.  Barrie,  89,  note  7.  As  to  the  particular  kind  of  Talue,  when 
specified  in  the  bill,  no  eyidence  but  the  holder's  writ  or  oath  can  be  received 
to  contradict  it ;  Hay  v.  Horn,  Ist  Dec.  1823,  2  S.  D.  £46. 

'  Kidston  v.  Stead  and  Sons,  21st  Jan.  1609,  F.  C. 
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The  principles  of  the  law  of  England  are  different.  In 
England,  no  written  contract,  not  under  seal,  is  valid,  without 
a  consideration  given  for  it  on  the  other  side^  which  con* 
iideration  must,  in  such  a  contract,  be  averred  and  proved ' ; 
and,  although  this  rule  is  so  far  relaxed,  in  favour  of  bills  of 
exchange  and  notes,  that  the  holder  suing  on  them  is  not 
bound,  in  general,  to  aver  or  prove  a  consideration  given  for 
them,  yet  this  privilege  suffers  many  exceptions. 

Thus,  when  a  bill  or  note,  transferable  by  delivery,  has 
been  lost  or  stolen,  or  fraudulently  acquired  from  the  person 
having  right  to  it,  any  party  afterwards  claiming  as  the  holder 
of  it  is  bound,  on  notice  given  him  for  that  purpose,  to  prove 
the  consideration  for  which  he  got  it  ^. 

In  Scotland,  such  a  party  would  be  presumed  to  have 
acquired  the  bill  or  note  onerously  and  bona  Jide  ;  and  this 
presumption  could  not,  in  general,  be  redargued,  except  by 
his  writ  or  oath.  The  foundation  of  this  rule  of  Scotch  law 
is,  that  writing  cannot  be  taken  away  except  by  writing  \  or 

>  2  Blocktt.  4i3.  •  Cfaitty,  U. 

"  Grant  o.  Vaughan,  3  Burr.  1584,  per  Lord  Manifield ;  2  Sbower,  247,  per 
Femberton,  C.  J. ;  Rees  o.  tbe  Marquis  of  Headfort,  2.  Camp.  374.  Thii 
last  case  was  an  action  by  tbe  second  indorsee  against  the  acceptor  of  a  bill 
which  was  proved  to  have  been  impetrated  from  the  latter  by  fWiud.  In  Lawson 
t.  Weston,  4  Esp.  56,  certain  bankers  were  found  entitled  to  recover  from  tbe 
acceptors  die  amount  of  a  bill  which  had  been  lost  by  or  stolen  from  a  previous 
bolder ;  but  only  on  proving  that  they  had  acquired  it  bona  fide  for  value  received. 
In  Pateraon  v.  Hardacre,  4  Taunt.  113,  a  similar  doctrine  was  held  regarding 
the  burden  of  proving  a  consideration,  though  the  holder  was  exempted  from 
this  proof  on  another  ground.  Here  also  the  onerosity  of  the  plaintiff's  title 
appears  to  have  been  proved.  Contrast  all  these  cases  with  the  Scotch  case  of 
Lambton  and  Co.  v.  Marshall,  21st  Jan.  1799,  Morr.  App.  v.  Bill,  p.  11.  In 
Lee  V.  Newsome,  1  Dowl.  and  Ryl.  C.  N.  P.  50,  a  tradesman  who  had  got  a 
banker's  check  at  its  full  value,  in  payment  of  a  debt,  waa  found  entitled  to 
recover  on  it  againa  the  drawer,  though  it  had  been  stolen  from  the  pre- 
vious holder,  there  being  no  fraud  on  his  part.  The  opinion  expressed  by 
Lord  Elleoborough  in  one  case.  King  ».  Milsom,  2  Camp.  5,  seems  to  adopt 
nearly  the  doctrine  of  the  law  of  Scotland  with  regard  to  all  instruments  gene- 
rally, (whether  bills  or  notes,)  that  pass  by  delivery.  But  this  point  being 
again  alluded  to  in  De  la  Chaumette  v.  The  Bank  of  England,  9  B.  and  Cr. 
208^  it  was  held  that  a  foreign  merchant,  receiving  a  bank-note,  must  shew  that 
he  gave  such  value  for  it,  as  to  exempt  him  from  reasonable  grounds  of  sus- 
picion. 

*  Vide  cases  cited  in  Tait  on  Evidence,  326-7,  and  especially  Jeffrey  v. 
Robertson,  2d  Jan.  1712,  Morr.  12337,  where  the  acceptor  of  a  bill  suspending 
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by  the  oath  of  party,  which  is  admitted  as  the  best  kind  of 
proof.     There  is  no  exception  to  this  rule,  unless  the  person 
claiming  as  holder  of  the  bill  or  note  be  charged  with  fraud ; 
and,  even  in  that  case,  parole  proof  is  not  always  allowed.  The 
decisions  of  the  Court  are  not  uniform  on  this  subject ;  but  the 
following  conclusions  may  probably  be  deduced  from  them.    In 
the^r^^  place,  when  an  allegation  of  fraud  is  not  contradicted 
ex  fade  of  the  bill,  parole  proof  of  it  will  be  allowed  against 
any  party  privy  to  it,  but  not  against  an  indorsee  or  holder, 
unless  he  is  also  alleged  to  be  privy  to  it.    Both  of  these  pro-* 
positions  were  illustrated  in  a  case  %  where  a  bill  alleged  to 
have  been  lost  or  stolen  was  discounted  by  an  unknown  party 
with  a  respectable  bank,  who,  having  thereafter  claimed  as  in- 
dorsees against  the  drawer,  the  Court  required  no  proof  from 
them  that  they  were  onerous  or  bona  fide  holders ;  but,  in 
respect  of  their  averment  to  that  effect,  and  that  the  other 
party  had  offered  no  proof  to  the  contrary,  or  to  shew  that 
the  claunants  knew  of  the  bill  being  previously  lost  or  stolen, 
sustained  their  claim. '  It  was  here  implied,  that  parole  proof 
of  fr^ud  against  the  holders  of  the  bill  would  have  been  com- 
petent ;  but,  as  none  was  offered,  the  indorsation  was  held 
sufficient,  without  proof  of  their  onerosity  and  bona  fides.     A 
similar  decision  was  given  on  the  same  grounds,  in  a  subse- 
quent case '.     There  were  two  analogous  cases  ^  respecting 
bank  notes  alleged  to  have  been  stolen  from  letters  in  the 
Post- Office,  which  were  found,  however,  to  belong  to  the 
onerous  holders,  in  competition  with  the  parties  from  whom 
they  were  said  to  have  been  stolen.     The  onerosity  of  the 
holders  in  these  cases  appears  to  have  been  proved ;  but,  ac- 
cording to  a  case  already  cited  ^,  it  would,  at  any  rate,  have 

a  charge  on  it  was  not  allowed  to  contradict^  by  parole  proof,  bis  own  admission 
in  the  bill  as  to  the  sum  due. 

1  Iismbton  and  Co.  v.  Man»faa11,  2l8t  Jan.  1799,  Morr.  App.  to  Bill,  11. 

*  Scottand  Co.  v.  The  Kilmarnock  Banking  Company,  27th  Feb.  1812,  F.  C, 
where  the  Court  decided  in  favour  of  bankers  who  had  discounted  to  a  stranger 
a  bill  alleged  to  haye  been  lost  or  stolen,  after  a  report  of  bankers  that  they  had 
exercised  sufficient  diligence.  But  the  facts  on  which  this  report  proceeded  ap* 
pear  to  have  been  tnken  on  the  statements  of  the  psrty. 

*  Crawford  v.  The  Royal  Bank,  24th  Feb.  1749,  %Iorr.  875,  and  Swinton  v. 
Beveridge.  lltb  June  1799.  Morr.  10105. 

*  Lambton  and  Co.  v.  Marshall,  ante,  116. 
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been  presumed,  unless  fraud  in  acquiring  the  notes  had  been 
established.     Such  proof  would  have  been  allowed  in  that 
case,  because  the  alleged  fraud  was  of  a  nature  which  could 
be  neither  confirmed  nor  contradicted  ex  fcLcie  of  the  bill. 
But,  on  the  other  hand,  2d7y,  when  any  charge  of  fraud  against 
a  payee  or  indorsee,  with  reference  to  the  condition  on  which 
he  holds  or  enforces  payment,  is  contradicted  ex  facie  of  the 
document,  as  when  he  is  alleged  to  have  got  it  under  a  condi- 
tion which  he  has  not  fulfilled,  although  he  appears  ex  facie 
to  hold  it  absolutely,  or  to  have  got  it  in  collusion  with  another 
person,  to  assist  his  fraudulent  schemes,  though  the  bill  or  note 
bears  that  he  is  an  onerous  holder,  no  proof  is  admitted  except 
his  writ  or  oath.     For,  after  a  person  has  either  subscribed  a 
bill  or  note  in  favour  of  a  certain  payee,  or  indorsed  it,  or 
put  it  subscribed  by  him  into  the  hands  of  a  third  party, 
whom  he  thus  empowers  to  transfer  it,  he  cannot  be  allowed 
to  plead  against  the  holder  that  his  right  is  not  onerous, 
in  other  words,  that  it  is  different  from  what  it  appears  to 
be  ex  facie  of  the  bill  or  note,  unless  he  proves  his  allega- 
tion by  evidence  as  good  as  that  of  the  bill  or  note,  viz.  by 
the  holder's  writ  or  oath.     Thus ',  one  acceptor  of  a  bill 
having  alleged  that  the  indorsees,  who  charged  him  for  pay- 
ment, had  retired  the  bill  in  collusion  with  a  co-acceptor,  in 
order  that  full  payment  might  be  exacted  from  the  suspender, 
the  Court  decided  that  such  an  allegation  could  not  be  proved 
unless  by  the  indorsee's  writ  or  oath.     Again ',  in  a  charge 
by  indorsees,  on  a  bill  which  had  been  granted  as  a  fraudulent 
preference  to  certain  of  the  acceptor's  creditors,  the  Court 
refused  to  admit  the  averment  that  the  indorsees  knew  this 
fact  when  they  took  the  bill,  in  respect  it  was  not  offered  to 
be  proved  by  their  writ  or  oath ;  it  being  held,  that  ^^  such 
^^  allegations,  as  they  were  directed  only  against  the  bona  fides 
"  and  onerosity  of  the  indorsation,"  could  not  be  proved  other- 
wise.    Afterwards',  a  similar  decision  was  given  with  regard 
to  the  allegation,  that  a  bank,  the  indorsee  of  certain  bills, 
had  applied  them  to  a  different  purpose  from  that  for  which 

>  Wright  V.  Ritchie,  24th  June  1809,  F.  C. 

•  Craig  V.  ShielU  and  Co.  15th  Dec.  1809,  F.  C. 

*  John  Scott,  Petitioner,  I9tb  Dec.  1809,  F.  C. 
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they  had  been  granted.  In  another  caBe  S  of  a  charge  by 
the  indorsee  against  the  granter  of  two  promissory-notes, 
although  it  was  proved  that  the  notes  had  been  granted  while 
the  granter  was  bankrupt,  for  securing  an  illegal  preference 
to  a  particular  creditor,  and  though  there  was  strong  reason, 
to  suspect  that  the  holder  had  taken  an  indorsation  to  them 
collusively,  in  order  to  make  good  that  preference,  the  Court 
refused  to  allow  any  proof  on  that  subject,  but  his  writ  or 
oath.  The  principle  of  decision  appears  to  have  been  the  same 
in  many  later  cases  *.  In  one  case ',  the  Court  passed  a  bill 
of  suspension,  on  an  offer  of  parole  evidence  by  the  acceptor 
of  a  bill,  to  prove,  Ist^  That  his  acceptance  had  been  obtained 
by  fraud ;  and,  2d7y,  That  the  bill,  having  been  accepted  blank 
in  the  drawer's  name,  the  chargers  had,  in  collusion  with  the 
persons  who  obtained  the  acceptance,  filled  in  their  names  as 
drawers,  without  paying  any  value.  But,  besides  that  the 
case  was  not  finally  decided,  it  might  be  held  that  the  alleged 
fraud  in  it  affected  the  constitution  of  the  holder's  right,  since 
his  name  was  not  inserted  by  the  acceptor,  but  was  said  to 
have  been  fraudulently  inserted  by  him,  in  a  blank  left  for  the* 
purpose  at  the  time  of  acceptance,  in  furtherance  of  the  frau- 
dulent scheme  to  which  he  was  alleged  to  have  been  a  party. 
The  case  cannot,  therefore,  be  held  to  weaken  the  authority 
of  the  general  rule.  Nor  is  that  rule  contradicted  by  a  case% 
where  the  Court,  after  allowing  inspection  of  the  books  of  the 

>  Arrol  V.  Marshall,  14Ui  Jan.  1821,  F.  C. 

'  Macintoftb  v.  Macleod,  7tb  July  1821,  1  Shaw,  108;  Denniston  and  Co. 
V.  Thomson,  2d  Feb.  1822,  ibid,  289 ;  Monro  o.  The  Renfrewshire  Banking 
Company,  and  Turner  v.  Ditto,  8th  Feb.  1822,  ibid,  305-6»  where  an  offer 
to.  prove  non-onerosity,  even  by  the  charger's  books,  was  rejected,  in  respect 
that  it  was  too  vague.  Vide  also  Hay  v.  Horn,  1st  Dec.  1823^  2  S.  and  D. 
im ;  Bell  V.  Geikie.  2d  Dec.  1823.  Uwl,  546 ;  Mitchell  v.  Cairncross,  6th 
March  1824^  ib  774;  Nasmitb,  24ih  June  1824^  3  S.  and  D.  166;  Donald- 
■on  V.  M*Donne),  15th  June  1825,  4  S  and  D.  87;  Dunlop  v.  Reid,  13th 
June  1827,  5  S.  and  D.  796 ;  Peat  v.  Wilson,  8th  Dec.  1827, 6  &  and  D.  225 ; 
Wilson,  18th  Dec.  1827,  6  S.  and  D.  259;  Beunett  t;  Burgess,  27th  May 
1828,  6  S.  and  D.  854 ;  Adam  v.  Boyd,  12th  June  1830,  8  S.  and  D.  914 ; 
Wintpn.  1st  June  1831,  9  S  and  D.  662;  Jameson,  23d  Nov.  1832,  II  S. 
and  D.  80;  Haig,  29th  Nov.  1832,  11  S.  and  D.  145;  i;u20  also  Campbell, 
91st  Jan.  1832,  10  S.  and  D.  229 ;  Sandeman  and  Miller  v.  Thomson,  12th 
Nov.  1831,  10  S.  and  D.  4. 

'  Andrew  v.  Buick  and  Co.  1  Shaw,  78. 

*  Pentland  and  Son  o.  Bell  and  Co.  23d  Jan.  1822. 
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holder  of  a  bill,  first  admitted  a  proof  at  large,  and  finally 
reduced  the  bill,  as  granted  without  value,  on  account  of  the 
suspicious  nature  of  the  books,  and  the  want  of  a  satisfactory 
explanation  regarding  them.  The  ride  applicable  to  that  case 
appears  to  have  been,  that  every  merchant's  books  must  be 
regulaf,  and  all  entries  in  them  be  fully  explained,  otherwise 
he  is  to  be  held  pro  confesso  as  if  he  had  refused  to  produce 
them,  or  at  least  other  evidence  may  be  admitted  against  him. 
In  another  case  ',  the  holder  of  a  bill  blank  indorsed  having 
brought  an  action  against  the  acceptors,  a  proof  at  large  was 
allowed  of  an  allegation  of  fraud  by  the  original  payee,  to 
which  he  was  said  to  be  privy.  But  the  circmnstances  of  the 
case,  more  especially  his  own  statement  as  to  his  mode  of 
acquiring  it,  and  a  delay  of  five  years  after  the  term  of  pay- 
ment in  bringing  his  action,  were  held,  independently  of  all 
other  evidence,  to  create  a  presumption  against  his  one» 
rosity  and  bona  fides.  In  another  case*,  where  there  was 
as  great  delay  in  bringing  the  action,  but  where  the  indor- 
see's account  of  his  mode  of  acquiring  the  bill  was  exposed 
to  no  suspicion,  it  was  found,  that  his  right  could  not  be  red- 
argued except  by  his  writ  or  oath.  A  different  rule,  indeed, 
appears  to  have  been  adopted  in  one  earlier  case^,  where,  in 
an  action  by  the  indorsee  against  the  acceptor  of  a  bill,  the 
Court  allowed  to  the  latter  parole  proof  of  an  allegation,  that 
the  indorsement  was  a  contrivance  between  the  drawer  of  a  bill 
and  the  holder,  to  evade  certain  defences  which  the  acceptor 
had  against  the  drawer.  But  this  case,  though  frequently 
cited,  has  been  since  disregarded.  There  are  other  cases, 
which  are  not  very  easily  reconciled  with  the  ride  now  stated* 
Thus,  in  one  case%  the  indorser  of  a  bill  who  had  retired  it 
was,  notwithstanding  the  plea  of  his  being  an  onerous  holder, 
found  not  entitled  to  recover  its  amount  from  the  acceptor. 
But  the  pursuer  was  confessedly  general  agent  of  the  drawers, 
for  whose  accommodation  the  bill  had  been  granted;  and 
there  were  various  circumstances,  some  instructed  by  his  writ, 
and  others  not  denied,  from  which  the   Court  held  it  to 

'  Thomson  v.  MacIauchUns,  8th  Not.  1823,  2  Shaw,  947 ;  Semion  Papers. 

'  Ferrie  t;.  Mathie,  24lh  June  1824s  3  Shaw,  174. 

*  Corrie  v.  Ahken  and  others,  27th  July  1785,  Mdrr.  1520. 

«  CampbeU  v.  Dry  den,.  25th  Nov.  1824^  S  a  add  D..  320. 
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be  proved  that  he  had  retired  the  bill  for  the  drawer,  who 
was  the  proper  debtor.     Even  under  these  circumstances  the 
ease  was  decided  by  the  narrowest  majority,  and  the  ma- 
jority intimated  diat  they  proceeded  on  its  special  circum- 
stances, as  taking  it  out  of  the  general  rule.    In  a  subsequent 
action  by  the  some  pursuer,  on  a  bill  indorsed  to  him  by  the 
same  parties,  under  circumstances  somewhat  difierent,  the 
Court,  holding  that  there  was  no  proof  of  his  agency  in  this 
case,  refused  to  allow  his  onerosity  to  be  disproved  except 
by  his  writ  or  oath  ^     In  a  late  case  <,  between  bank  agents 
and  the  notary  who  protested  their  bills,  for  the  amount  of 
a  bill  which  they  had  been  unable  to  recover,  from  his  blunder 
ha  protesting,  the  Court  held  it  competent  to  prove  by  the 
bank  books,  and  the  states  transmitted  by  them  to  their  con- 
stituents, (the  bank,)  that  the  bill  was  not  truly  discounted  by 
them  as  bank  agents,  and  that  nothing  was  due  on  it.     It 
may  be  doubted  whether  these  documents  were  not  the  writ 
of  the  holders,  though  the  Court  do  not  seem  to  have  so  con- 
sidered them.     In  another  case',  where  the  acceptor  of  a  bill 
was  charged  on  it  by  a  party  who  was  held  to  have  acquired 
it  as  his  agent,  and  where  the  holder  gave  a  statement  which 
appeared  to  make  his  onerosity  depend  on  the  accounts  be- 
tween him  and  his  client,  a  bill  of  suspension  was  passed 
to  investigate  the  state  of  accounts.     In  these  cases,  there 
was  the  important  element  of  agency,  and  they  do  not,  when 
considered,  interfere  directly  with  the  rule  now  stated,  though 
they  indicate  some  relaxation  of  it. 

On  the  other  hand,  it  may  be  laid  down,  3c%,  That  fraud 
in  acquiring  a  bill  or  note  may  be  proved  by  parole  evidence 
against  the  payee,  or,  perhaps,  even  against  an  indorsee,  aU 
though  the  allegation  should  be  contradicted  ex  facie  of  the 
document,  by  its  bearing  or  implying  to  be  given  for  value ; 
for  this  is  a  case  oifraus  dans  causam  cantractui,  which  vitiates 
the  consent  on  which  the  holder's  right  is  founded,  and  the 
reasons  that  exist  against  subjecting  a  bona  fide  indorsee  to 
such  an  inquiry  are  not  applicable  here,  as  the  document  is 
in  the  hands  of  the  party  said  to  have  been  guilty  of  the  fraud. 

^  Campbell  v.  Smith,  1 2th  June  1827,  5  S.  and  D.  794. 

'  Murray  and  Son  v,  Taylor,  15th  May  1828,  6  S.  and  D   892. 

'  Carry  then  tr.  Johnstone,  19th  June  1830,  8  S.  and  D.  957. 
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This  was  held  in  a  case ',  where  the  Court  were  of  opinion, 
that  a  charjge  of  fraud  by  the  acceptor  against  the  drawer  of 
«  bill,  in  obtaining  his  signature,  would  have  formed  a  rele- 
vant subject  of  proof,  though  the  statement  made  was  not 
considered  as  specific  enough  to  afford  ground  for  his  judicial 
examination.  Judicial  examination,  however,  has  been  allowed 
in  many  other  cases,  where  there  were  circumstances  of  suspi- 
cion '.  It  is  likewise  implied  in  a  previous  case,  that  the 
charge  of  fraud  would  have  been  relevant  against  the  party 
who  got  the  bill,  if  his  name  had  been  inserted  as  payee'.  The 
same  principle  was  adopted  in  another  case,  to  be  immediately 
noticed  %  where  the  Court  reduced  a  promissory-note,  in  an 
action  brought  by  the  granter  against  the  original  payee. 
These  three  rules  seem  to  contain  the  essence  of  what  has 
been  decided  in  Scotland  upon  the  effect  of  "  value  received,'* 
as  implied  or  expressed  in  a  bill  or  note  in  regard  to  the 

>  Goodfellow  V.  Madder,  87th  July  1785,  Morr.  1483.  It  will  be  obterred, 
however,  that  this  case  was  decided  the  same  day  with  the  case  of  Corrte  o.  Ait- 
ken,  98,  note  3,  the  decision  in  which  is  now  admitted  to  be  erroneous. 

'  A  judicial  examination  was  allowed,  on  account  of  some  suspicious  circum- 
stances, particularly  the  circumstance  of  the  defender  first  saying  that  he  had 
no  books,  and  then  producing  them,  in  the  case  of  Campbell  v.  Turner,  84ch 
Jan.  1822,  1  Shaw,  266;  and  also  in  the  case  of  Cairncroas,  6th  March  1824^ 
2  S.  and  D.  774,  though,  on  advising  the  declarations  of  both  parties,  the 
Court  sustained  the  holder's  right  to  the  bill ;  but  it  was  refused,  as  there 
were  no  such  circumstances,  in  the  case  of  Campbell  v.  Hill,  89th  Not. 
1826,  5  Shaw  and  D.  5i,  and  Fac.  Coll.  In  this  last  case,  the  Court  ex- 
pressed a  strong  opinion  against  judicial  examination,  (unless  where  such  sus- 
picious cifcumstances  existed,)  as  to  facts  which  could  properly  be  proved 
only  by  the  party's  writ  or  oath.  The  same  doctrine  was  enforced,  by  refusing 
mn  examination,  in  Dunlop  v.  Reids,  13th  June  1827,  o  S.  and  D.  796.  In  the 
case  of  Wilson  jun.  o.  Pollock,  Gilmour  and  Co.  13th  Nov.  1827,  6  S.  and 
I>.  7,  it  was  decided,  under  circumstances  indicating  that  the  drawees  of  two 
bills  had  got  them  without  value,  that  they  must  condescend  on  the  value  given 
by  them.  In  Fell  v,  Lyon,  1 6th  Feb.  1830,  8  S.  and  D.  543,  judicial  exami- 
nation of  a  party  was  required  as  to  the  circumstances  under  which  he  had  ac- 
quired a  bill,  of  which  he  was  apparently  onerous  holder,  the  sutement  on  this 
subject  in  his  defences  being  held  to  be  suspicious.  In  another  case,  Smith 
o.  Stark,  16U]  Dec.  1831,  10  S.  and  D.  150,  where  the  defender  admitted  that 
lie  had  not  paid  instant  value  for  a  bill  which  he  held,  though  he  alleged  that 
B  counter-claim  was  due  to  him,  while  the  pursuer  alleged  that  the  bill  had 
been  given  biro  merely  to  be  discounted,  and  where  his  declaration  on  the  sub- 
ject was  evasive  and  contradictory,  he  was  ordained  to  restore  the  bill. 

'  Andrew  v.  Buick  and  Co.  ante,  97,  note  4. 

*  Meiklewham  v.  Ker,  22d  Feb.  1823,  I  Shaw,  240. 
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charge  of  fraud '.  How  far  indorsees  of  a  bill  or  note  are 
entitled  to  plead  the  privileges  now  explained,  when  they  have 
taken  it  after  the  term  of  payment,  is  a  question  to  be  after- 
wards considered  imder  the  head  of  indorsation.  Part  of  what 
falls  properly  under  that  head  has  been  now  anticipated ;  be- 
cause the  doctrine  of  "  value  received,"  from  which  it  arises, 
applies  to  the  indorsation  as  well  as  the  constitution  of  bills  or 
notes. 

With  regard  to  bills  or  notes  granted  under  the  dread  of 
personal  violence,  it  would  appear  from  one  case ',  that  the 
law  of  England  supports  an  action  on  such  a  bill  or  note 
against  the  granter  at  the  instance  of  an  indorsee,  provided 
the  indorsee  proves  that  he  gave  an  onerous  consideration 
for  it.     In  Scotland,  force  used  to  obtain  the  subscription 

'  There  are  three  other  cases,  which  appear,  at  first,  to  go  farther  than  the 
rule  last  laid  down,  but  which  are  not  truly  inconsistent  witli  it.  In  the  first, 
Robertson  v.  Ogilvie,  6tb  March  1755,  Morr.  1527,  a  person  who  was  said  to 
have  got  an  accepted  bill  only  in  security  for  the  delivery  of  some  victual,  to 
be  given  back  on  delivery  of  the  victual,  and  who  was  accordingly  decerned 
by  an  nferior  court  to  give  it  up,  on  a  parole  proof  of  these  facts,  having, 
notwithstanding,  suspended  the  decree,  and  put  ultimate  diligence  in  force  on 
the  bUl,  the  Court  confirmed  the  decree  of  restitution,  and  found  him  liable  for 
oppression  and  damages.  But  he  had  not  objected  to  parole  proof  at  first, 
nor  did  he  deny  the  facts  stated,  so  that  they  might  be  held  as  proved  by  his 
admission,  which  was  equal  to  his  oath.  In  another  case,  Arthur  v.  Oldcorn, 
29th  Jan.  171 7,  Morr.  1482,  it  was  found,  that  the  payee  of  a  bill  could  not^ 
on  its  non-acceptance,  enforce  payment  against  the  drawer,  in  the  face  of  ■ 
liquid  claim  of  compensation  against  him  by  the  drawer,  which  was  instantly 
instructed,  and  which  arose  out  of  the  same  transaction  on  account  of  which 
the  bill  bad  been  drawn.  But  this  decision  proceeded  on  the  separate  ground 
of  compensation  tk  Bqtddo  in  Uqtddum,  In  a  third  case,  Borthwick  v.  Brem- 
lier,  13th  June  1833.  1 1  8.  and  D.  716,  where  the  holder  of  a  bill  had  present* 
cd  it  to  a  bank  for  discount,  and  it  had  not  been  discounted,  but  the  bank  reo 
tained  it  and  brought  an  action  on  it  against  the  acceptor,  they  were  allowed, 
before  answer,  to  prove,  by  parole  evidence,  that  the  holder  had  allowed  them 
to  retain  it  in  security  of  a  prior  debt.  Here,  the  bank  had  the  prima /ade  title 
to  the  bill,  and  their  averment  of  the  condition  on  which  they  had  been  allowed 
to  retain  it  was  truly  a  limitation  of  their  right  ex  Jiune  of  it,  and,  by  oflTering 
such  proof,  they  abandoned  the  presumption  arising  in  their  favour  ex/acie  of 
the  bill.     The  proof  failed.     Id.  v.  eund,  22d  Nov.  1833,  13  S.  and  D.  121. 

'  Duncan  v.  Scott,  1  Campb.  100,  where,  in  an  action  by  the  indorsee  against 
tbe  drawer  of  a  bill,  who  had  granted  it  while  in  prison,  and  in  consequence  of 
H  threat  that  be  would  otherwise  be  put  to  death  and  his  effects  confiscated, 
Lord  EUenborough  held,  that,  as  the  drawer  was  not  a  free  agent  at  the  time 
of  granting  the  bill,  the  plaintitT  must  prove  that  he  bad  given  a  consideration 
for  it ;  and,  as  he  failed  to  do  so,  he  was  non-suited.- 
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of  a  bill  or  note  nullifies  that  subscription,  as  much  as  in 
the  case  of  any  other  contract,  since  the  subscriber's  con- 
sent, which  is  essential  to  every  contract,  is  wanting.     The 
party  is  not  bound  by  such  a  subscription  more  than  if  it 
had  been  forged ;  and,  as  an  obligation  originally  null  cannot 
become  valid  by  transmission,  even  an  onerous  indorsee  can- 
not have  a  better  claim  under  a  bill  or  note  thus  subscribed 
than  the  original  payee.    This  point  has  been  decided*  against' 
the  onerous  indorsee  in  two  cases  of  actions  on  bills  granted 
to  the  original  payee  through  concussion.    In  the  last  of  these 
cases,  where  the  bill  had  been  obtained  for  an  exorbitant  sum 
by  the  threat  of  imprisonment,  the  successful  argument  was 
nearly  that  which  has  been  now  stated.    It  appeared  that  the 
original  payee  had  indorsed  the  bill,  after  certification  had 
been  given  against  him  in  a  reduction  of  it.     But  the  case 
was  decided  on  the  general  principle.     This  principle  does 
not  seem  applicable,  when  the  party  subscribing  voluntarily 
interponed  his  consent,  although  it  should  have  been  impe- 
trated  from  him  under  circumstances  which  raise  a  good  ob- 
jection against  the  original  payee :  for  instance,  where  it 
has  been  obtained  by  fraud,  or  by  a  mixture  of  deception  and 
terror,  though  without  such  a  degree  of  violence  as  would 
influence  a  man  of  ordinary  constancy.      In  a  case  of  this 
kind',  where  a  party,  whose  cattle  had  broken  into  a  field, 
was  intimidated,  by  the  threat  of  a  law-suit,  to  grant  a  biU  to 
the  owner  for  an  unreasonable  sum  of  damages,  the  Court,  in 
a  suspension  and  reduction  of  the  bill  against  the  payee,  decided 
that  it  must  be  reduced,  in  so  far  as  the  damages  were  exor- 
bitant.    In  a  later  case^,  where  a  promissory-note  had  been 
impetrated  from  a  man  of  weak  mind,  for  damages  on  account 

»  . 

>  Willocks  0.  Callendar,  26th  Nov.  1776,  Mprr.  1519,  and  Wigbtnian  o. 
qrabam,  l6ifa  Dec  1787»  Morr.  1531. 

*  Forman  v.  Sheriff*,  24th  May  1791,  Morr.  16516. 

*  Meiklewham  v.  Ker,  22d  Feb.  1823,  1  Shaw,  240.  Jii  another  case, 
M'Lachlans  u,  Campbell,  1  Shaw,  162,  where  a  debtor  in  certain  bills  was  pre- 
vailed on,  while  in  prison,  to  grant  new  bills,  not  only  for  the  amount  of  the 
former  bills,  but  for  the  expenses  of  diligence  upon  them,  the  Lord  Ordinary, 
in  respect  that  these  expenses  were  not  properly  liquidated,  passed,  without  cau- 
tion, a  siispension  oC  a  charge  on  these  bills  by  the  crciiitor,  and  the  Court  affirm- 
ed his  judgment.  But  such  bills  would  probably  have  been  good  to  an  onerous 
indorsee. 
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of  criminal  intercourse  with  the  payee's  wife,  which  had  taken 
place  by  collusion  betwixt  the  wife  and  husband,  to  extort 
money,  the  Court  reduced  the  note  in  an  action  against  the 
payee,  and  would  not  allow  a  reference  of  resting  owing  to  the 
granter's  oath.  But  it  does  not  appear  that  the  grounds  of 
reduction  in  either  of  these  cases  could  have  been  pleaded 
agsunst  an  indorsee  suing  on  the  bill  or  note ;  for  in  both  cases 
there  was  a  xeal  consent,  and  consequently  an  obligation, 
which,  till  reduced,  was  transmissible  to  a  third  party.  It 
was  not  as  in  the  case  of  force,  where  there  is  no  consent^  . 
On  the  contrary,  the  granter  had,  by  his  own  act,  given  cur- 
rency to  the  obligation ;  and  his  objections  against  it,  being 
personal  to  the  original  payee,  could,  not  be  urged  against  an 
indorsee,  who  was  not  privy  to  them.  It  was  perhaps  on  such 
grounds,  that  the  Court '  refused  to  sustain  it  as  a  defence 
by  the  acceptor  of  a  bill  against  an  onerous  indorsee,  that  the 
drawer  had  induced  the  acceptor  to  sign  it  when  he  was  intoxi- 
cated ;  it  being  answered,  that  drunkenness  was  only  a  tem- 
porary incapacity,  arising  from  the  acceptor's  own  fault.  Such 
a  bill  would  probably  have  been  reduced  in  a  question  with  the 
drawer  himself.  In  a  later  case',  where  a  person  who  had 
accepted  a  bill  brought  an  action  of  relief,  on  the  allegation, 
that  he  had  accepted  it  while  a  minor,  on  the  defender's  ac- 
count, for  the  price  of  some  goods  bought  by  him  from  the 
payee,  which  facts  he  proved  before  an  inferior  court  by  the 
payee's  oath  and  that  of  his  wife,  (the  bill  being  below  £.100 
Scots,)  the  Court,  notwithstanding,  held,  that  such  allega- 
tions could  not  remove  the  presumption  arising  from  his 
being  acceptor,  unless  they  were  proved  by  the  writ  or  oath 
of  party.  There  was  here  no  reduction  on  the  ground,  of 
minority.  On  the  same  principles,  it  will  be  presumed,  that 
an  indorsee,  under  the  circumstances  now  mentioned,  holds 
the  bill  or  note  onerously  and  bona  fide ^  unless  the  contrary  be 
instructed  by  his  writ  or  oath.     Such  pleas,  even  against  the 

*  Wilson  and  Fraser  r,  Nisbet,  24th  Feb.  1736,  Morr.  1509.  Vide  also  in 
£nglaod,  Norbam  r.  Latoucbe,  4  Carr.  and  Pay.  140.  where  it  was  held  to  be 
no  objection  to  an  action  on  a  bill  by  an  onerous  indorsee,  that  the  acceptor  was 
intoiicated  when  he  signed  it.  unless  the  indorsee  had  known  the  fact. 

'  Ueid  V.  Frondfuot,  6di  Dec.  1758,  Morr.  123U. 
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original  payee  of  a  bill  or  note,  are  obviated  by  partial  pay* 
ments  to  account  of  it'. 

The  principles  applicable  to  subscriptions  obtained  through 
force,  seem  to  apply  wherever  legal  consent  is  wanting.  For 
instance,  in  the  case  of  a  bill  or  note  signed  by  a  minor  having 
curators  without  their  consent,  although  it  has  been  held  in 
England*,  that  a  hoiw.  fide  onerous  indorsee  is  entitled  to  re- 
cover on  such  a  document,  even  when  the  minor  has  been 
fraudulently  induced  to  grant  it,  probably  such  an  indorsee 
would  not  be  protected  in  Scotland,  if  the  minor's  consent  was 
not  legally  given,  which,  in  general,  it  could  not  be  without 
his  curators'.  K  the  minor's  consent  was  validly  given, 
although  fraudulently  obtained,  want  of  onerosity  or  bona  fides 
in  an  indorsee  could  not  be  proved  except  by  his  own  writ  or 
oath. 

The  law  of  England  agrees  so  far  with  the  doctrine  al- 
ready laid  down  regarding  the  privileges  of  indorsees,  that, 
although  a  biU  or  note  should  have  been  given  without 
value  to  the  original  payee,  this  cannot  be  pleaded  against  an 
onerous  indorsee,  though  he  was  aware  of  it  at  the  time  of 
taking  the  bill  * ;  and  still  less  though  he  should  know  that 
the  bill  or  note  was  given  to  the  original  holder  entirely  for« 
iiis  accommodation  ^.     But  it  differs  from  the  law  of  Scotland 

'  Thomaon  tr.  Anoandale,  2dd  Jan.  1820|  7  S.  D.  305. 
'  Morrii  9.  Lee,  Cbitty,  78;  Bayley,  500.     Vide  also  Haly  v.  Lane,  2  Atk. 
182,  where  a  similar  doctrine  is  laid  down. 

*  This  subject  shall  be  more  particularly  discussed  afterwards,  in  considering 
who  are  the  proper  parties  to  bills  of  eichange. 

*  In  Collins  17.  Martin,  1  Bos.  and  Pulf.  651  f  this  plea  was  found  unavailable 
against  an  onerous  indorsee  of  bills,  although  the  previous  holder,  who  indorsed 
them  to  him,  had  received  them  blank  indorsed  from  the  original  payee,  solely 
that  he  might  recover  payment  for  his  behoof.  The  same  doctrine  was  laid  down 
per  Lord  Hardwicke,  Comyn's  Rep.  43 ;  per  Buller,  J.,  in  Lickbarrow  p.  Ma- 
aon,  2  T.  R.  71 ;  per  Lord  Loughborough  in  Du  Bras  v,  Forbes  and  Gregory, 
1  £sp.  1 17.      Vide  albo  Haly  v.  Lane,  2  Atk.  182. 

*  Per  Lord  Eldon  in  Smith  v.  Knox,  3  £»p  47.  In  Charles  v  Marsden, 
1  Taunt.  224,  the  plea  of  a  bill  being  au  accommodation>bill,  was  held  ineffec- 
tual even  against  indorsees  who  had  received  it  after  the  term  of  payment.  In 
Bosanquet  o.  Dudman,  1  Stark,  part  2,  1,  the  plaintiffs  (bankers)  being  credi- 
tors of  the  parties  from  whom  they  had  got  tlie  bill  in  question,  to  a  greater 
amount  than  tbe  balance  of  cash  in  their  haud«,  were  found  by  Lord  Ellen- 
borough  to  hold  all  the  securities  in  their  hands,  and,  among  others,  tlie  bill  in 
question,  for  value,  on  account  of  the  balance  due  to  them.     It  waa  therefore 
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in  two  points,  viz.  Ist^  That,  when  fraud  is  alleged  against  the 
original  holder  of  the  bill  or  note,  the  indorsee  will  be  bound 
to  prove  that  he  gave  value  for  it ;  whereas,  in  Scotland,  this 
will  be  presumed,  unless  the  contrary  be  proved  by  his  writ 
or  oath ;  and,  2<i7y,  That  it  may  be  proved  in  England  by 
parole  evidence,  tfaa^-tfie-^indDrBee  was  privy  to  the  original 
holder's  fraud ;  for  instance,  that  he  knew  of  the  holder  ha- 
ving got  the  bill  or  note  for  a  different  purpose  from  that  to 
which  he  applied  it ' ;  whereas,  in  Scotland,  no  such  objec- 
tion, as  already  shewn,  can  be  proved  when  it  goes  to  contra- 
dict the  bill  or  note,  unless  by  the  indorsee's  writ  or  oath.  It 
has  been  likewise  held  in  England*,  that  parties  who  got  a 
bill  or  note  from  the  drawer,  for  whose  accommodation  it  was 
accepted,  but  afterwards  returned  it  to  him  as  useless,  and 
then  got  it  back,  for  what  purpose  did  not  appear,  could  not 
sue  the  acceptor  on  it ;  and  farther  %  that  the  holders  of  an 
accommodation-bill  could  not  sue  the  acceptor  for  a  greater 
part  of  its  amount  than  appeared  to  be  the  debt  due  to  them 
by  the  party  for  whose  accommodation  it  was  accepted.  This 
last  pleft  would  have  been  relevant  in  Scotland,  if  proved  by 
the  writ  or  oath  of  the  holder.  But  neither  of  the  defences  in 
these  two  last  cases  could  have  been  otherwise  proved. 

In  a  question  between  the  original  parties  to  a  bill  or  note, 
or  between  the  indorser  and  indorsee,  as  to  whom  the  indor* 
sation  forms  a  new  contract,  it  has  been  held  in  England, 
(independently  of  fraud,)  that  parole  evidence  can  be  brought 
even  of  want  of  consideration  \  or  of  a  partial  failure  of  the 

decided  thai  they  were  not  liable  to  the  defence  of  this  bill  beiog  en  accommoda. 
tioQ-bill.  A  similar  rule  was  followed  in  Marshall,  expmie  1  Atk.  131 ;  Arden 
V.  Watkins,  3  East.  122,  and  Mallet  v.  Thomson,  5  £sp.  178.  In  Scotland 
the  same  doctrine  was  held  in  the  recent  case  of  Ferguson  v.  Gordon,  Batt  and 
Co.  9th  July  1825.  4  8.  and  D.  165. 
>  Smith  V.  Knox.  3  Esp.  47. 

•  Cartwright  v.  Williams,  2  Starkie,  340.  Ftd^  also  Fletcher  v.  Heath,  7  B. 
and  C.  517. 

'  Jones  V.  Hibbert,  2  Stark.  304.  In  Wiffen  v.  Roberts,  1  Esp.  261,  the 
same  doctrine  was  held  in  an  action  by  the  indorsee  against  the  drawer  of  an  ac- 
commodation-bill, though  the  plaintiff  was  non-suited  on  another  ground.  Fule 
also  other  cases  on  the  same  subject  noticed  by  Cbitty,  32-3. 

*  Jeffnes  v.  Austin,  1  Su.  674.  In  Solomon  v.  Turner,  1  Surk.  51,  which 
was  an  action  by  the  payee  against  the  maker  of  a  note,  inadequacy  of  considera- 
tion, viz.  the  alleged  inferior  value  of  certain  pictures  sold  by  plaintiff  to  de- 
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contract,  where  it  is  divisible ',  and,  farther,  that  payment  may 
be  resisted  on  proof  that  the  bill  or  note  was  granted  under  a 
condition  which  the  payee  has  failed  to  implement '.  This 
last  doctrine  does  not  appear  consistent  with  what  is  establish- 
ed in  England,  viz.  that  parole  evidence  of  an  agreement  to 
grant  indulgence  on  a  bill  or  note  cannot  be  received  as  a  de- 
fence against  the  document  itself^.  In  Scotland,  none  of 
these  defences  could  be  proved,  even  between  the  original  par- 
ties to  tbe  bill  or  note,  unless  by  the  holder's  writ  or  oath.  But 
when  the  circumstances  connected  with  the  granting  of  a  bill 
were  indicative  of  want  of  value,  the  drawer  and  holder  was 
held  bound,  without  a  reference  to  his  oath,  to  specify  the 

fbndant,  was  admitted  to  proof  only  in  connection  with  other  circumatances,  as 
indicative  of  fraud,  in  order  to  annul  the  contract.  In  Richmond  v.  Heapy 
and  another,  1  Stark.  202,  it  was  held  a  good  answer  to  a  claim  by  a  com- 
pany on  a  bill  drawn  in  their  name,  and  accepted  by  the  defendant,  that  be  bad 
accepted  it  for  their  accommodation,  and  that  one  of  the  partners  had  agreed  to 
take  it  up  when  due.  In  Jackson  v.  M^arwick,  7  T.  R,  121,  the  same  rule 
was  enforced  against  the  payee  of  a  note  granted  for  apprentice-fee,  in  respect  that 
the  consideration  for  it,  viz.  tbe  apprenticeship,  had  failed,  from  the  indenture  be- 
ing written  on  a  wrong  stamp,  and  not  specifying  the  premium  in  terms  of  tbe 
stamp  laws.  In  Grant  v.  Welcbman,  16  Eaist.  207,  the  same  rule  was  laid  down 
in  the  case  of  a  note  granted  for  apprentice- fee,  though  it  was  held  to  be  in- 
applicable. 

'  In  Barber  v.  Backhouse,  Peake,  61,  which  was  an  action  by  tbe  payee  of 
a  bill  against  a  firm  in  whose  name  it  was  accepted,  verdict  was  given  only  for 
£.5,  98.,  the  sum  really  due  by  them,  one  of  the  partners  having  fraudulently 
accepted  the  bill  in  their  name  for  an  additional  sum  due  by  himself  to  the 
payee.  In  Ledger  v.  Ewer,  Peake,  216,  which  was  an  action  by  the  drawer 
against  the  acceptor  of  a  bill  granted  in  consideration  of  the  former  admitting 
the  latter  into  partnership,  Lord  Kenyon  directed  the  Jury  to  find  only  for  the 
amount  of  damage  sustained  by  the  plaintiff,  and  they  returned  a  general  Ter« 
diet  for  the  defendant.  In  Darnell  o.  Williams,  2  Surk.  166,  the  same  rule 
was  enforced  in  favour  of  the  maker  against  the  payee  of  apromisaory-note,  which 
bad  been  granted  in  part  for  the  latter*s  accommodation. 

*  In  Wienholt  v,  SpitU,  3  Campb.  376»  it  was  held,  that  if  a  party  granu  a 
dnfi  on  condition  that  the  payee  shall  discbarge  him  from  a  certain  debt  without 
interest,  and  he  announces  bis  intention  afterwards  of  exacting  interest,  that 
breach  of  condition  will  entitle  the  laUer  to  stop  payment  of  the  draft  In  a  late 
Scotch  case,  Carrick  v.  Mills,  7th  Mar.  1828,  6  S.  D.  735»  where  bills  had  been 
granted  to  an  heir  of  entail  in  possession,  for  the  value  of  wood  to  be  cut  on  his 
estate,  but  the  cutting  was  Interdicted  by  another  heir  of  enuil,  a  suspension  of 
a  charge  given  on  one  of  tbe  bills,  by  a  party  held  to  be  identical  with  tbe  ori- 
ginal payee,  was  passed  without  caution,  to  the  extent  of  the  alleged  value  of  the 
wood  as  to  which  an  interdict  had  been  granted. 

*  12,  note  3. 
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particular  value  which  he  gave  for  it ' .  A  judicial  examination 
has  also  been  allowed  under  circumstances  of  suspicion'. 
There  are  likewise  many  cases  where  the  presumption  of  value 
arising  ex  facie  of  a  bill  or  note  has  been  held  to  be  done  away, 
not  only  by  the  holder's  oath,  but  by  his  writ  or  admission  ^. 

Although  the  holder  of  a  bill,  before  his  onerosity  and  bona 
fides  are  referred  to  his  oath,  should  be  convicted  of  an  in* 
famous  crime,  so  as  to  disqualify  him  for  being  a  witness, 
it  would  rather  seem  that  he  cannot  plead  his  own>  infisuny 
to  exclude  his  opponent  from  getting  his  oath,  valecU  qucmh- 
turn.  In  a  recent  case^,  where  the  holder  of  a  bill  was 
found  liable  to  all  the  exceptions  pleadable  against  the  drawer, 
and  where  the  suspender,  who  was  the  drawer's  brother,  offe^ 
ed  to  prove,  by  the  drawer's  oath,  that  he  had  got  the  bill 
without  value,  it  was  maintained  that  such  a  reference  must 
be  admitted,  although  the  drawer  had  been  convicted  of  an 
infamous  crime  during  the  dependence  of  the  process.  It 
was  urged,  that  the  charger,  who  appeared  as  trustee  for 
certain  of  the  drawer's  creditors,  was  identified  with  the 
drawer,  and  could  not,  therefore,  plead  the  drawer's  infamy 
against  such  a  reference,  more  than  the  drawer  himself.  But 
the  Coiu-t,  by  the  narrowest  majority,  (one  of  the  Judges 
proceeding  partly  on  the  ground,  that  the  drawer,  who  was 
bankrupt,  was  now  only  a  witness,  and  partly  on  the  ground 
of  his  relationship  to  the  suspender,)  held  him  to  be  disqua- 
lified  by  infamy.  The  objection  of  relationship  was  disregard- 
ed by  the  majority  of  the  Court.  The  judgment  has  been 
affirmed  on  appeal',  but  on  special  grounds,  and  with  an 
intimation,  that  it  was  not  meant  thereby  to  decide  that  infamy 
excluded  a  party's  oath  of  reference. 

In  those  cases  where  the  question  of  value  or  bona  fides 

I  Wilson  and  Otbera  v.  Pollock,  Gilmoar  and  Co.  13ch  Nov.  1827^  6  S.  and 
D.  7. 

'   Vide  cases  on  this  subject,  ante^  1  GO,  note  2. 

*  Vide  Halliday,  13lh  Dec  1820,  5  S.  and  D.  116;  Carruiben,  19th  June 
1830, 8  S.  and  O.  957 ;  Fortune,  9tb  Dec.  1831,  10  S.  and  D.  115 ;  lYiomson  v. 
Kidd,  lOth  Dec.  1833,  12  8.  and  D.  190.  Vide  also  Barrie,  2d  March  183:1, 
11  8.  and  D.  509,  and  VVylHe,  SOth  Not.  1832.  11  S.  and  D.  151,  where  the 
charger's  oath  supported  his  onerosity. 

*  Ritchie  v.  M^Kny.  7ih  March  1826,  4  S.  and  D.  53i;  F.  C. 

*  3  W.  and  S.  App.  Cas.  4»k 
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is  referred  to  the  oath  of  a  payee  or  indorsee,  he  must  answer 
ell  special  questions  which  relate  to  either  of  these  points ;  and, 
accordingly  ',  the  indorsee  of  a  bill,  on  a  reference  to  his  oath, 
having  deponed  in  general  that  he  had  given  value,  but  de- 
clining to  answer  questions  as  to  the  kind  of  value  given,  the 
Court  decided  that  he  ^^  was  not  entitled  to  the  privileges 
t)f  '^  an  onerous  indorsee."  In  an  analogous  case  in  Eng- 
land, the  drawer  having  been  called  to  say,  that  a  bill  had 
been  granted  for  stockjobbing  differences,  and  declining  to 
answer,  it  was  held  that  there  was  no  value,  and  there  was  a 
verdict  for  the  defendant  *.  K  the  party's  oath  refers  the 
onerosity  of  the  bill  to  separate  transactions,  which  require 
to  be  proved  by  other  evidence ;  for  instance,  if  he  depones 
that  the  bill  has  been  granted  for  a  balance  due  to  him  by  a 
third  party,  while  the  accounts  between  him  and  that  party 
are  unsettled,  and  the  alleged  balance  is  denied,  the  case  must 
be  decided  by  the  evidence  of  those  transactions  to  which  he 
thus  refers'.  But  an  advance  previously  made  to  the  acceptor 
is  sufficient  value  ^. 

The  facts  which  would  be  relevant  in  England,  as  already 
mentioned,  if  proved  by  parole  evidence,  would  have  equal 
weight  in  Scotland  if  proved  by  the  writ  or  oath  of  the 
payee  or  indorsee.  It  will  be  sufficient,  for  instance,  to  prove 
thus  against  either  of  them,  that  they  obtained  the  bill  or 
note  wholly  or  in  part  without  consideration,  or  that  they 
obtained  it  fraudulently,  or  that  they  are  now  applying  it 
to  a  different  purpose  from  that  for  which  it  was  given  to 
them.  In  England,  it  has  been  held,  that,  when  the  consi- 
deration for  the  bill  or  note  is  a  contract,  which  has  not  en- 
tirely failed,  but  there  is  merely  such  a  partial  failure  of  it^ 
as  resolves  into  an  unliquidated  claim  of  damages,  as,  when 
bills  have  been  accepted  in  consideration  of  the  payee  giving 
the  acceptor  the  lease  of  a  house,  and  he  has  let  him  into  pos- 
session, but  given  him  no  lease ',  or  for  the  price  of  some 

I  Swan  V.  Swmn,  30th  June  1786,  Morr.  9418. 

*  Tliomu  v.  Newtoo,  %  C.  and  Pay.  606.     A  similar  decision  was  also 
given  in  Davidson  o.  Corden,  2  C  and  Pay.  1 1. 

"  Donaldson  v,  M*Donell,  28tb  Jan.  1826,  F.  C. 

*  Moflat  9.  M*Kentie,  10th  Dec  1822,  2  S.  and  D.  75. 

*  Moggridge  v.  Jones,  14  £ast  485 ;  3  Campb.  38. 


OU  MALA  FIDES.  109 

goods  which  are  alleged  to  have  turned  out  unmarketable  % 
or  for  a  pipe  of  wine «,  or  of  other  articles  *,  which  turn  out 
bad,  or  where  a  note  has  been  taken  for  apprentice-fee,  by 
way  of  indulgence,  (the  money  being  payable  at  the  begin- 
ning of  the  apprenticeship,)  but  the  apprenticeship  is  broken 
off  by  the  master's  fault,  before  its  temunation  ♦,  or  when  a 
note  has  been  granted  for  apprentice-fee,  and  the  apprentice 
leaves  his  service  on  account  of  the  indenture  not  being  pro- 
perly stamped,  whUe  it  was  still  in  his  master's  power*  or  his 
own  to  get  it  properly  stamped  *,  or  where  a  note  has  been 
granted  for  the  price  of  a  new  invention,  which  turns  out  to 
be  an  improvement,  though  not  to  the  extent  represented  by 
the  plaintiffs  ;  there  is  merely  a  counter  claim  for  damages, 
but  no  defence  against  payment  of  the  bill  or  note.  When 
a  bill  has  been  granted  in  part  of  the  price  of  goods  sold,  it 
is  no  defence  against  payment,  that,  after  they  were  for  two 
months  in  the  hands  of  the  vendee's  agent,  the  vender  has 
agam  forcibly  taken  possession  of  them,  it  being  held  that 
the  contract  was  complete  delivery,  and  that  the  remedy  was 
by  trespass  against  the  vender,  as  against  any  third  party. 
Besides,  the  vendee  had  the  use  of  the  goods  in  the  mean  time, 
so  that,  in  any  view,  the  consideration  had  not  entirely  faUed''. 
It  has  been  decided  %  that,  when  a  note  was  granted,  pay- 
able at  a  certain  day,  as  part  of  the  consideration  for  the 
payee  executing  a  conveyance  of  an  estate,  the  rest  of  the 
consideration  being  a  sum  payable  at  a  future  day,  it  is  no 
defence  against  payment  of  the  note,  that  the  conveyance 
had  not  yet  been  executed  or  offered.  It  was  held  that  the 
note  was  an  absolute  obligation,  separate  from  the  bargain, 
as  to  which,  taken  per  se^  the  price  and  conveyance  would 

1  Morgan  v.  Richardson,  3  Campb.  40 ;  also  Obbard  v.  Bethans,  1  M.  and 
Halk.  48a 
'  Fleming  r.  Simpson,  1  Campb.  40,  note. 

*  Tye  V.  Gwynn,  2  Campb.  346. 

«  Grant  o.  Welchman,  16  East.  207. 

*  Mann  o.  Lent,  10  B.  and  Cr.  877. 
'  Day  V.  Nix,  9  Moore,  159. 

*  Stephens  v.  Wilkinson,  2  B.  and  Ad.  320. 

"  Spiller  V.  Westlake,  2  B.  and  Ad.  155.  As  to  implement  of  the  bargain 
which  formed  the  consideration,  rt>ference  is  made  also  to  Evans  v.  Morgan, 
8  Tyrwh.  396,  and  2  Cr.  and  Jerr.  453. 
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have  been  concurrent  acts.  On  the  other  hand,  if  the  con- 
tract is  rescinded,  the  consideration  of  the  bill  or  note 
fails,  and  payment  of  it  cannot  be  enforced  '.  The  principle 
of  this. distinction  seems  to  be',  that,  though  the  contract 
may  be  divided,  if  part  of  the  consideration  fails,  this  is  not 
the  case  with  any  security,  such  as  a  bill  or  note,  granted  in 
implement  of  the  contract,  which,  being  indivisible,  must  re- 
main entire,  unless  the  consideration  has  entirely  failed.  Such 
a  distinction  may  be  necessary  in  England,  in  order  to  re- 
strain the  latitude  of  parole  proof,  which  would  otherwise 
in  this  case,  be  admitted  m  defence  against  a  liquid  written 
obligation.  But,  in  Scotland,  where  the  presumption  of  value 
arising  on  the  face  of  the  bill  or  note  cannot  be  redargued 
imless  by  the  holder's  writ  or  oath,  there  appears  to  be  no 
danger  in  giving  full  effect  to  such  evidence  against  himself, 
in  the  way  of  direct  defence  against  payment,  whether  he  ad» 
mits  that  the  contract  has  failed  entirely,  or  that  there  is 
merely  such  a  partial  failure  in  implement  of  it,  as  forms  a 
ground  of  abatement  from  the  amount  of  the  bill  or  note. 

The  private  books  of  the  holder  of  a  biU  or  note,  or  those 
of  the  company  to  which  he  belongs,  being  properly  his  writ, 
may  be  recovered  by  a  diligence,  in  order  to  disprove  his 
onerosity  *. 

The  question  of  value  may  be  competently  referred  to  the 
oath  of  a  party,  for  whose  behoof  the  holder  has  deponed  that 
be  holds  it  \ 

It  seems  to  be  a  sufficient  answer  to  the  plea  of  want  of  con- 

*  Chitty,  81  ;  Bayley,  49i,  &c  In  Lewis  v.  CosgniTe,  2  Tauot.  8,  it  was 
ultimately  held  to  be  a  good  defence  against  payment  of  a  banker's  check,  given 
for  the  price  of  a  horse,  that  the  horse  had  been  returned  as  unsound,  and  that, 
(although  the  plaintiff  had  at  first  refused  to  receive  him  back,)  the  horse  had 
been  at  last  put  into  his  sUbles  without  bis  knowledge  ;  it  being  held  that  the 
plaintiff  knew  of  the  unsoundness,  and  was  therefore  barred,  by  his  own  fraud, 
from  pleading  that  the  contract  had  not  been  rescinded.  Vide  Solomon  e. 
Turner,  1  Stark.  51,  and  Tye  v,  Gwynn,  2  Campb.  346,  where  it  was  held 
that  the  proof  of  fraud  would  have  annulled  the  contract  altogether,  and  thus 
afforded  a  complete  defence  against  payment  of  the  note.  Also,  Poulton  p. 
Lathmore,  4  M.  and  R.  208 ;  Archer  v,  Bamford,  3  Surk.  175,  and  Chitty, 
89,  note  d. 

*  Per  Lord  EUenborough  in  Tye  v.  Gwynn,  2  Campb.  347. 
>  Cuthill  V,  Monteath,  19th  July  1825,  4  Shaw  and  D.  124. 

*  Innes  v,  Lawsoo,  9th  Feb.  1828,  6  Shaw  and  D.  5ia 
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sideration,  whether  instructed,  as  in  England,  by  parole  evi- 
dence, or  established,  as  in  Scotland,  by  the  holder's  writ 
or  oath,  that  it  was  granted  in  implement  of  an  obligation 
in  honour ',  or  in  morality ',  or  of  a  natural  obligation,  as 
to  provide  for  a  child ',  or  of  a  debt  due  by  a  third  person  ♦, 
or  in  consideration  of  forbearance  to  his  representative  *,  or 
of  a  debt  barred  by  prescription  ®,  or  by  a  discharge  or  certi- 
ficate '',  but  not  that  it  was  granted  from  affection  to  a  child, 
or  gratitude  to  his  father,  or  from  an  intention  to  evade  the 
legacy  duty,  it  being  held,  in  this  last  case,  that  it  would  be 
a  donation  mortis  causa,  which  cannot  be  constituted  by  hillK 
Although  the  want  of  consideration  for  a  bill  or  note  can- 
not, for  the  reasons  already  stated,  be  proved,  according  to 
the  law  of  Scotland,  unless  by  the  holder's  writ  or  oath,  any 
sort  of  proof  is  competent  to  establish,  as  a  ground  for  refu- 
sing action  on  such  documents,  that  the  consideration  given, 
either  for  the  granting  or  indorsation  of  them,  was  illegal. 
For  the  concealment  of  illegality  under  the  disguise  of  an 
onerous  deed  is  part  of  the  scheme  devised  by  both  parties  to 
defeat  the  law  ;  and  this  cannot  be  counteracted,  without  en- 
deavoiu*ing  to  get  at  the  truth  of  the  transaction  by  any  com- 
petent evidence  ^.  This  rule,  however,  will,  in  general,  affect 
only  those  who  were  parties  to  the  illegal  consideration  for 

>  Per  Sir  J.  MansBeld,  C.  J.,  in  Oibbs  v.  Merrhill,  3  Taunt.  307. 

'  Lee  v.  Muggridge,  5  Taunt.  36. 

'  Seton  r.  Seton,  2  Brown,  Cb.  Cas.  616.  Tbe  Lord  Chancellor,  in  this 
case,  expressed  doubts  whethet*  a  promissory-note  for  £.9500|  given  by  a  mother, 
and  put  into  tbe  hands  of  a  trustee,  as  a  provision  for  a  child  with  which  she 
was  then  pregnant,  was  sufficiently  nudum  pactum  to  be  delivered  up  for  want 
of  consideration.      Vide  Chitty's  account  of  tbe  same  case,  p.  65,  note  c. 

*  Popplewell  V.  WiUon,  1  Str.  263. 

*  Ridout  V.  Bristow,  1  Tyrrwh.  84 ;   1  Cr.  and  J.  231. 

*  Per  Lord  Mansfield,  1  Cowper,  290 ;  Lord  Raym.  389. 

*  Ibidem  ;  vide  also  Trueman  v.  Fen  ton,  2  Cowp.  544 ;  Birch  v,  Sharland, 
1  T.  R.  715;  Brix  v.  Braham,  8  Moore,  261.  In  the  first  of  these  cases,  the 
effect  of  a  new  security,  in  reviving  a  debt  that  would  have  been  otherwise 
barred  by  a  certificate,  is  fully  argued.  In  the  last  case,  a  bankrupt  who  had, 
alter  his  commission,  but  before  hJs  certificate,  promised  full  payment  to  a 
creditor  who  had  not  proved  under  the  commission,  and  had  afterwards  in- 
dorsed a  bill  to  him  in  security  of  his  debt,  was  found  liable  as  indorser,  the 
debt  being  held  to  be  a  sufficient  consideration  for  tbe  indorsement. 

"  Holliday  v.  Atkinson,  5  B.  and  Cr.  502 ;  8  D.  and  R.  16^ 

*  Vide  opinion  of  Wilmot,  C.  J.  in  Collins  t;.  Blantern,  2  Wilson,  350. 
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which  the  bill  or  note  wad  granted.  The  principle  in  such 
cases,  which  is,  that  courts  of  law  must  not  gire  effect  to 
rights  founded  on  a  transgression  of  the  law,  applies  to  the 
transgressors,  who  are  precluded  ft'om  suing  upon  the  bill  or 
note.  But  the  bill  or  note  is  not  altogether  invalid ;  (for,  as 
it  is  a  negotiable  document,  the  full  right  of  which  may  be 
transmitted  to  third  parties,  free  from  objections  against  pre- 
yious  holders  that  do  not  appear  on  the  face  of  it,  indorsees, 
unless  proved  to  have  been  parties  to  the  illegal  cause  of 
granting  it,  cannot  be  affected  by  such  objections.  The  ori- 
ginal payee  is  liable  to  them  by  his  indorsation,  and  the  ac- 
ceptor, in  consequence  of  his  signing  a  document  capable  of 
transmission  to  a  third  party.  There  are  exceptions  to  this 
rule,  which  shall  be  afterwards  noticed ;  but  they  are  founded 
on  special  statute. 

Under  these  limitations,  it  may  be  laid  down,  that  no  party 
can  enforce  payment  of  a  bill  or  note  granted  or  indorsed  to 
him  for  a  consideration,  either  criminal  in  itself,  or  prohibited 
by  law.  In  this  view,  it  may  be  doubted  whether  there  is 
solid  ground  for  the  distinction  laid  down  by  some  authorities  >, 
between  mala  in  se  and  maJa  prohibita,  to  the  effect  of  holding 
that  the  latter  do  not  nullify  a  contract,  unless  nullity  is  the 
penalty  inflicted  by  statute,  but  merely  give  a  claim  for  the 
statutory  penalty.  This  distinction  has  been  denied',  and 
apparently  with  reason ;  for,  whatever  the  law  prohibits  must 
be  considered  as  a  transgression,  with  reference  to  those  who 
are  subject  to  it ;  and,  therefore,  courts  of  law  should  refuse 
action  upon  contracts  founded  on  a  violation  of  express  laws, 
as  much  as  on  those  which  are  criminal  in  themselves.  The 
application  of  this  doctrine  shall  be  afterwards  considered. 

There  are  various  contracts  for  which  action  is  refused  at 
common  law,  on  one  or  other  of  the  grounds  now  stated, 
whether  the  action  be  brought  on  bills  or  notes,  or  on  any 
other  obligation.  1.  No  obhgation  is  good,  when  granted  as 
an  incentive  to  commit  a  crime.     The  rule  of  law  is,  "  You 

shall  not  stipulate  for  iniquity'."     The  same  rule  strikes 


(( 


I  Dlackstonc,  i.  57 ;  Witham  v.  Lee,  4  Esp.  264. 
"    '  Per  Heath  and  Rooke,  J.  in  Aubert  v.  Maxe.  2  Boa.  and  Pull.  374-5. 

•  Per  Wilmot,  C.  J.  in  Collins  0.  Blantern,  2  Wils.  350.    The  same  principle 
was  recognised  in  the  cane  of  Lord  Lovat  v.  Fraser,  8th  Feb.  1745,  Morr.  9557, 
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against  any  obligation  granted  as  an  incentive  to  a  breach  of 
morality,  as  a  bill  granted  for  the  price  of  prostitution  ^  But, 
on  the  other  hand,  it  is  sustained  when  granted  as  an  indem- 
nity for  past  cohabitation  ^,  or  as  a  provision  for  the  ofispring 
of  an  illicit  connection '.  It  has  been  decided,  however,  that 
such  a  security  is  not  valid,  when  granted  to  a  prostitute  %  or 
on  account  of  an  adulterous  connection^.   Another  instance  of 


where  the  Court  reduced  a  bond  on  the  ground  that  it  had  been  granted  as  an 
incentive  to  commit  treason,  though  they  afterwards  altered  the  interlocutor,  on 
a  proof  of  facts  which  removed  that  objection. 

'  In  Walker  v.  Parkins,  2  Burr.  1568,  judgment  was  given  for  the  defend- 
ant, on  demurrer,  in  an  action  upon  a  bond  for  an  annuity  of  £.60,  given  by 
him  to  a  w(iman  who  lived  with  him,  to  be  vacated  if  she  quitted  him,  or  lived 
with  another  man,  which  the  Court  held  to  be  a  stipulation  tliat  she  was  to  lose 
the  annuity  if  she  became  virtuous. 

'  This  has  been  held  in  England  in  these  several  cases ;  ex  parte  Cottrel,  2 
Cowper,  242;  being  a  bond  by  a  person  to  pay  a  certain  sum  to  another  roan, 
in  consideration  of  his  marrying  a  woman  who  had  lived  with  the  obligor;  in 
M.  Annandale  v.  Harris,  2  P.  Williams,  4<33i  being  tbe  case  of  a  bond  of  pro- 
vision by  a  nobleman  to  a  woman  whom  he  had  seduced,  and  to  a  child  he  had 
by  her.  but  which  had  died  before  the  action  ;  in  er  parte  Mumford,  15  Vesey, 
289,  where  a  claim  in  bankruptcy  was  sustained  on  three  promissory-notes 
granted  by  the  bankrupt  to  the  petitioner  for  damages  and  expenses,  (for  which 
an  action  had  been  raised,)  for  seducing  his  daughter ;  in  Turner  v,  Vaughan, 
2  Wilson,  339,  being  the  case  of  an  annuity  of  £.30  for  life  to  a  woman  for 
past  cohabitation  ;  in  Hill  v,  Spencer,  Ambler,  641,  where  a  bond  of  £50  per 
amian  to  a  prostitute  for  her  future  maintenance  was  sustained  ;  and  in  Gibson 
V.  Dickie,  3  M.  and  S.  46.3,  where  eflect  was  given  to  a  bond  for  an  annuity 
of  £.30  granted  in  consequence  of  past  cohabitation. 

'  In  the  case  of  Annandale,  already  cited,  the  bond  was  intended  partly  as  a 
provision  to  the  child.  Tbe  bond,  also,  in  Cottrel  er  parte,  was  intended,  in 
part,  for  the  same  purpose.  In  Scotland,  in  the  case  of  Irvine  o.  Skene,  7th 
March  1707,  Morr.  6351,  the  Court  refused  to  sustain  it  as  a  ground  of  nullity 
against  a  bond,  that  it  had  been  granted  by  a  mother  as  a  provision  to  her  adul- 
terous child ;  and  in  the  case  of  Hamilton  v.  Bonamy  and  Hamilton,  26th  June 
1765*  Morr.  9471,  they  sustained  a  bond  by  a  father  under  the  same  circum- 
stances, so  far  as  it  was  intended  as  a  provision  to  his  adulterous  child. 

*  Whally  V,  Norton,  1  Vern.  483,  where  an  opinion  to  this  effect  was  express- 
ed by  tbe  Master  of  the  Rolls,  and  Matthew  v,  Hanburgh  and  Ux.  2  Vern.  J 87. 
Vifie  also  1  BeU*8  Comm.  299. 

•  In  Durham  v.  Blackwood,  20th  July  1622,  Morr.  9469,  the  Court  refused 
to  sustain  such  a  bond  of  aliment,  even  in  so  far  as  it  was  intended  for  the  be- 
nefit of  the  issue.  In  Ross  v.  Robertson,  25th  June  1642,  the  Court  went  to 
the  other  extreme,  sustaining  a  similar  bond  for  tbe  sole  benefit  of  the  mother. 
But,  in  the  later  case  of  Hamilton  t;.  Bonamy  and  Hamilton,  note  3,  they 
adopted  what  appears  to  be  the  proper  distinction,  sustaining  sucb  a  bond  so  far 

H 


114  ILLIi^GAL  C0NSID£UAT10N. 

a  bill  annulled  oh  turpem  causam,  in  a  suspension  between  the 
original  parties,  occurs  in  a  recent  case  >.  2.  A  bond  or  other 
security  affords  no  ground  of  action,  when  given  in  considera- 
tion of  the  grantee  dropping  a  criminal  prosecution ',  or  procu- 
ring a  pardon',  or  suppressing  evidence^.     But  such  a  bond 

as  designed  for  the  offspring,  while  they  set  it  aside  with  regard  to  the  adul- 
terous mother,     Vide  also  the  English  case  of  Priest  o.  Parrot^  2  Vesey,  160. 
.  '  Hamilton  v.  Main,  dd  June  1823,  2  S.  and  D.  356. 

'  In  Wallace  v.  Hardacre,  1  Camp.  45,  action  was  sustained  on  a  bill  taken 
as  a  substitute  for  a  forged  bill,  (which  was  thereupon  given  up,)  solely  on  the 
ground  of  there  having  been  no  bargain  to  stifle  a  prosecution  for  the  forgery. 
In  Collins  v.  Blantem,  2  Wilson,  349,  action  was  refused  on  a  bond  taken  as  a 
substitute  for  a  promissory-note,  which  had  been  granted  in  consideration  of  the 
granter  abandoning  a  prosecution  for  perjury.     In  Edgecomb  v.  Rood  and 
others,  5  East.  294,  the  Court  of  King's  Bench  decided,  that  an  agreement  to 
discharge  a  misdemeanour  was  unlawful  and  ineffectual.     It  seems  to  have  been 
held  at  one  time,  (Johnston  v.  Ogilvy,  3  P.  Williams,  279  >  Fellows  v.  Taylor, 
7  T.  R.  475 ;  Dragge  v.  Ibersoo,  2  Esp.  643,  per  Lord  Kenyon,)  that  such  an 
agreement  was  not  void  with  reference  to  a  misdemeanour.     But  the  case  of 
Edgecomb  v.  Rood  and  others  decided  the  contrary.     In  Scotland,  the  same 
principle  is  applicable  to  crimes  of  every  description.     There  is  a  case.  Grant  o. 
Davidson,  12th  Aug.  1786,  Morr.  9571,  where  the  Court  held  it  lawful  for  a 
kirk-session  to  transact  a  fine,  which  was  recoverable  by  popular  action  under 
the  Scotch  act  1661»  c.  38.     But  the  Lord  Ordinary  had  found,  that  the  trans- 
action was  illegal,  and  his  interlocutor  appears  to  have  been  well  founded  ;  vide 
Bell,  i.  299.  note  2.      In  another  case,  Lee  v.  Watson,  20th  May  1795,  where 
a  father-in-law  had  paid  bills  forged  by  his  son-in-law,  to  save  the  latter  from 
prosecution  for  forgery,  he  was  not  allowed  to  plead  compensation  for  the  sum 
thus  paid,  against  a  claim  which  his  son-in-law  had  upon  him  under  bis  marriage, 
contract,  and  which  the  son-in-law*s  creditors  had  sold  to  a  third  party  who 
sued  him  upon  it.    There  is  a  case  not  very  reconcileable  with  the  rule  here  laid 
down,  M*Leod  v.  Fraser,   14th  Dec.   1758,  Morr.  9563,  where  a  party  had 
granted  a  bill  for  behoof  of  a  third  party  for  £.70,  as  the  expenses  of  a  criminal 
prosecution  against  him,  on  condition  of  the  prosecutor,  to  whom  the  bill  was 
granted,  dropping  the  prosecution,  which  was  done,  (he  being  all  the  while  quite 
aware  of  the  purpose  of  granting  the  bill,)  and  yet  was  found  entitled  to  his  re- 
lief against  the  party  for  whose  behoof  it  was  granted.    This  decision  appears  to 
be  contrary  to  the  rule.  In  turpi  causa  nuKor  est  conditio  possidentis.     In  a  late 
case,  Kennedy  v.  Cameron,  7th  Feb.  1823,  2  S.  and  D.  192,  the  Court  passed  the 
suspension  of  a  charge  on  a  bill  granted  to  induce  a  party  to  drop  a  prosecution 
for  tbeft,  even  while  the  bill  was  in  an  indorsoe*s  hands,  the  bill  having  been 
indorsed  after  the  trial,  (in  which  the  pannel  had  been  acquitted,)  and  tlie  date 
of  the  indorsation  being  torn  off. 

'  Stewart  o.  the  Earl  of  Galloway,  3d  June  1752,  Morr.  9465 ;  Norman  v. 
Cote,  3  Esp.  253,  per  Lord  Eldon,  C.  J. 

^  In  Pool  V.  Bonsfield,  1  Camp.  &5,  Lord  Ellenborough  denied  effect  to  an 
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or  security  has  been  sustained,  when  it  is  accepted  by  a  party  . 
merely  in  satisfaction  of  his  ciyil  claims,  (though  these  should 
arise  from  the  delict  of  another  party,)  '  or  when  authorised 
by  the  Court  as  part  of  the  pimishment ',  or  when  taken  by 
an  excise-officer  in  satisfaction  of  penalties  which  he  holds  a 
warrant  to  recoyer,  provided  his  conduct  is  approved  of  by 
his  superiors ;  it  being  held,  in  such  a  case,  that  satisfaction 
has  been  given  to  all  concerned '.  In  Scotland,  the  magistrates 
of  a  burgh,  suing  on  the  indorsation  of  a  bill  made  to  them  by 
a  debtor  confined  in  their  jail,  for  their  indemnity  in  case  of 
Us  making  his  escape,  were  found  to  have  no  good  right ;  it 
being  held,  that  such  a  transaction  was  illegal,  as  tending  to 
make  magistrates  negligent  ^.  4.  Effect  has  been  refused  in 
England  to  a  promissory-note  granted  to  parish  officers  by  the 
father  of  a  natural  child,  in  consideration  of  being  relieved 
from  its  mmntenance ;  this  being  held  inconsistent  with  the 

■greement  by  the  payee  of  a  bill  to  discharge  it,  on  condition  of  his  not  being 
preued  in  Court  to  answer  the  matters  contained  in  an  affidavit  In  Nerot  v, 
Wallace,  3  T.  R.  17,  the  same  decision  was  giten  on  a  writ  of  error  from  the 
Comnion  Pleas,  against  an  agreement  by  the  friend  of  a  bankrupt  to  give  a 
ram  to  bis  creditors,  if  they  would  desist  from  examining  him  with  regard  to 
certain  funds. 

'  In  Kaye  v,  Bolton,  6  T.  R.  Id4s  an  agreement  by  the  friend  of  a  bankrupt 
to  pay  hia  whole  debU,  on  condition  of  the  proceedings  against  him  under  a  com- 
miasion  itf  bankruptcy  being  dropped,  was  sustained.  In  Brett  r.  Close,  16 
East.  893,  a  person  eommitted  by  the  Court  of  Chancery  for  contempt,  in  re- 
flpect  of  his  not  paying  a  certain  sum  as  ordered,  having  afterwards  granted  notes 
to  the  creditor  for  payment  of  the  sum  with  costs,  on  condition  of  his  being 
liberated,  the  Court  of  King*s  Bench  sustained  action  on  the  notes,  holding 
that  such  a  process  of  contempt  was  a  civil  process.  In  Harding  v.  Cooper, 
1  Stark.  407,  eflTect  was  given  to  an  agreement  by  the  father  of  a  bankrupt, 
who  was  prosecuted  for  fraud,  to  pay  the  prosecutor  2s.  6d.  per  pound,  with 
bis  costs  in  the  civil  proceedings,  (after  which  the  prosecution  was  dropped,) 
tbe  dropping  of  the  prosecution  not  being  proved  to  be  part  of  the  agreement. 

'  In  Beal  v.  Wingfield,  1 1  East.  46,  this  appears  to  have  been  the  ground 
of  judgment  In  Kirk  v.  Strickwood,  1  N.  and  Mann.  275,  where  a  party 
convicted  of  a  misdemeanour  was  advised  by  the  Court  to  settle  with  the  pro- 
secutor, and  in  consequence  paid  £.20,  and  granted  a  note  for  about  £.19,  in- 
cluding the  costs  of  prosecution,  in  respect  whereof  only  a  nominal  sentence 
was  passed  upon  him,  action  was  sustained  on  the  note.  Vide  report  in  4  B. 
and  Ad.  421.  ' 

'  Pilkington  v.  Green  and  another,  2  Bos.  and  Pull.  151 ;  Sugars  v.  Brink- 
worth,  4  Camp.  46. 

*  Shoolbred  ond  others  v.  Osborne,  18th  June  1769,  Morr.  9468. 

H  2 
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English  statutes,  and  with  public  policy  '.  In  a  recent  Scotch 
case*,  such  an  agreement  was  found  ineffectual  against  a  claim 
by  j:he  child,  but  the  father's  daim  of  relief  against  the  kirk 
treasurer  was  reserved.  5.  In  England,  where  wagers  are 
countenanced  at  common  law,  action  is,  however,  refused  on 
certain  kinds  of  wagers,  (and  of  course  on  securities  granted 
in  implement  of  them,)  as  being  contrary  to  public  policy  % 
or  to  the  feelings  or  interests  of  a  third  person*,  and  for 
other  causes.  But  our  courts  refuse  effect  to  all  wagers,  on 
the  sound  principle,  that  courts  of  law  were  instituted  solely 
for  protection  of  real  rights,  and  for  the  enforcement  of 
serious  contracts^.  Even  in  England,  it  has  been  held  th^t 
a  judge  may  refuse  to  try  a  wagering  question,  except  for  the 
purpose  of  recovering  money  from  the  stakeholder*.  6.  A 
bond  or  agreement,  which  has  the  effect  of  restraining  the 
granter  from  marriage,  has  been  found  in  England  not  to 
form  a  ground  of  action''.     7.  The  same  rule  is  adopted, 

'  Cole  p.  Gower,  6  East  110. 

*  Rankine,  7th  Dec.  1833,  12  S.  and  D.  183. 

*  Vide  Chitty,  95,  and  cases  therein  cited.  '  Fub  also  Gilbert  v.  Sykes, 
16  East.  150,  where  action  was  refused  upon  a  wager  as  to  the  life  of  Napoleon 
Bonaparte. 

.  *  Ip  Da  Costa  v.  Jones,  8  Cowper,  729,  a  wager,  as  to  the  sex  of  the  Che?a- 
lier  D*Eon,  was  held  to  be  illegal.  Vide  also  Ditchbourne  v,  Gordsmith, 
4  Camp.  152,  and  some  other  cases  of  wagers,  in  a  note  to  the  report  of  this  case, 
and  in  Chitty,  75. 

*  In  an  early  case,  A  v.  B,  9th  Feb.  1676,  Morr.  9505,  the  Court  gave 
effect  to  a  wager,  though  some  of  their  number  were  against  it,  on  the  grounds 
which  have  been  ultimately  adopted ;  and,  in  another  case,  Hope  o,  Tweedie, 
3d  Dec.  1776,  Morr.  9722,  the  Court  appears  to  have  recognised  the  legality 
of  wagers  in  general,  though  they  did  not  gif  e  effect  to  the  wager  then  in  ques- 
tion.    But  it  is  now  finally  decided,  Bruce  v.  Ross,  26th  Jan.  1787,  Morr. 

9523,  affirmed  on  appeal,  and  Wordsworth  o.  Fettigrew,  J  5th  May  1799,  Morr. 

9524,  that  wagers  are  not  actionable.  In  the  first  of  these  cases  there  were 
two  objections :  1 .  That  no  wager  could  be  sustained ;  and,  2.  That  the  wager 
in  question  was  contrary  to  public  policy.  The  decision  was  affirmed  upon 
appeal  on  the  first  ground,  as  appears  from  Mr  J.  BuUer's  opinion,  3  T.  R.  697* 
where  he  expresses  a  wish  that  the  question  were  also  reconsidered  in  England, 
liord  Mansfield,  in  2  Cowp.  735,  and  Mr  J.  Ashurst,.as  well  as  Mr  J.  BuUer, 
in  2  T.  R.  615-16,  express  a  decided  opinion  against  the  propriety  of  giving 
•ffect  to  wagers. 

*  Hasleton  v.  Jackson,  8  B.  and  Cr.  221.  Vuk  also  Bate  v,  Cartwright, 
7  Price,  540. 

'  In  Low  V.  Piers,  4  Burr.  2286,  judgment  was  arrested  on  a  bond  wherein 
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both  in  England  and  Scotland,  with  regard  to  all  agree-* 
ments  stipulating  rewards  for  bringing  about  marriages'. 
8.  Though  some  restraints  on  natural  liberty  are  meffectual, 
and,  therefore,  illegal  considerations  of  a  bill  or  note,  such  as 
an  obligation  to  perpetual  banishment',  or  perpetual  send- 
tude ' ;  yet  it  has  been  held  that  an  engagement  to  work  for 
hire,  even  during  life,  is  effectual  ^.  With  regard  to  restraints 
of  a  different  kind,  yiz.  restrictions  on  the  freedom  of  trade,  it 
has  been  decided,  that  an  engagement  not  to  trade  at  all  within 
this  country  is  illegal  and  ineffectual ;  but  that  an  agreement 
not  to  trade  in  a  certain  place  or  within  a  given  distance  of  it 
is  ▼alid^   By  the  5  and  6  £d.  VL  c.  16,  and  the  49  Geo.  III. 

tfie  defendant  bad  agreed  to  pay  £.1000  to  tbe  plaintiff  if  be  married  any  other 
woman  than  ber ;  this  being  held  to  infer  no  obligation  by  either  of  them  to 
marry  each  other.  In  Hartley  v.  Rice,  10  East.  92^  judgment  was  given  on  the 
same  ground,  against  a  bet  of  fiAy  guineas,  which  the  plaintiff  was  to  lose  if  ha 
married  within  six  years. 

'  Campbell  v.  Burns  and  Stewart,  6th  June  1676,  Morr.  9505,  Lord  Foun« 
tainhall  says,  that  this,  which  seems  to  have  been  the  first  process  of  the  kind, 
moved  '*  laughter  ;**  but  be  does  not  mention  how  it  was  decided.  In  £Uirl  of 
Buchan  v.  Cochran,  Jan.  Feb.  and  June  1698,  Morr.  0507,  4505,  a  bond  of 
this  kind,  granted  for  jC.IOOO,  had  been  found  null  by  the  Court  of  Chancery  in 
England,  as  being  centra  bonoM  monui  but  the  creditor  baying  charged  upon  it 
here,  at  least  so  far  as  regarded  his  expenses  incurred  in  the  debtor's  business, 
the  Court  appointed  him  first  to  condescend  on  the  particulars  of  those  expenses. 
But  it  does  not  appear  how  the  case  was  at  last  decided.  Tbe  point  was  however 
settled  in  the  case  of  Thomson  v.  M*Kaile,  14ih  Feb.  1770,  Morr.  9519,  being 
the  case  of  a  kind  of  promissory*  note  granted  by  the  parents  of  a  young  maOy 
payable  on  condition  of  his  being  provided  by  the  payees  with  a  suitable  wife. 
Tbe  Court,  after  full  discussion,  found  that  such  an  obligation  was  cotdra  hono9 
mores,  and  therefore  could  not  support  an  action.  In  England,  such  bonds 
have  been  long  discouraged.  Vide  Dniry  v.  Hooke,  1  Vern.  412;  Duke  of 
Hamilton  and  Ux.  t^.  Lady  Mobun,  2  Vern.  652.  Vidt  also  Chitty,  95^  and  au- 
thorities there  cited. 

*  Wedderburn  v.  Monorgun,  6th  March  1612  Morr.  9453. 

'  lAird  of  Caprington  v.  Giddow,  24ih  March  1632,  Morr.  9454. 

«  Ersk.  i.  7.  62;  Reid,  13th  Feb.  1687,  1  Fountainhall,  439;  1  Bell,  302. 

*  Vidt  Hunlock  o.  Blacklowe,  2  Saunders,  156,  note  1  ;  Mitchell  v.  Reynolds, 
1  P.  Williams,  189;  Chee&man  v.  Naish,  2L.  Raym.  1456;  and  Davis  v.  Mason, 
5  T.  R.  118,  which  go  to  establish  both  of  these  points.  The  last  case  was  an 
agreement  of  this  kind  by  a  person  on  being  admitted  as  assistant  to  a  surgeon 
apothecary.  Vide  also  4  East.  140,  and  2  Chitty 's  Reports,  407,  both  noticed 
in  Chitty,  94,  a.  In  Scotland,  in  the  case  of  Stalker  t;.  Carmichael,  15tb  Jan. 
1735,  Morr.  9455,  where,  in  a  contract  of  copartnery  between  two  persons  to 
dirry  on  bookselling  in  Glasgow,  to  last  for  three  years,  it  was  stipulated,  that 
either  of  them  declining  to  renew  the  partnership  after  tliat  period 


118  ILLEGi\L  CONSIDERATION. 

c  1269  which  extends  it  to  Scotland,  and  likewise  applies 
it  to  a  greater  number  of  cases,  all  agreements,  bonds,  or 
engagements  of  any  kind,  concerning  the  sale  of  offices  con- 
nected with  the  administration  of  justice,  or  in  the  gift  of  tha 
Crown,  or  any  of  the  other  offices  described  in  these  two  sta- 
tutes, are  yoid  as  respecting  the  parties  between  whom  the 
agreement  was  made*.  Analogous  to  this  case,  in  point  of 
principle,  is  an  agreement,  for  gain,  to  recommend  a  person  to 
an  office  in  the  army.  So  far  does  the  law  of  England  carry 
its  aversion  to  such  transactions,  that^  relief  was  given  in  equity 
against  a  promissory-note  granted  by  a  subaltern  to  his  colonel 
for  procuring  him  promotion,  although  the  amount  of  the  note 
was  previously  in  the  hands  of  the  Sheriff,  who  had  levied  it 
by  an  execution. 

10.  All  contracts  made  with  an  alien  enemy  during  war  are 
illegal.  It  has  therefore  been  decided  in  England  %  that  a 
bill  drawn  during  war,  by  an  alien  enemy,  on  a  merchant 
in  Lbndon,  and  indorsed  by  the  drawer  and  payee  to  a  Bri- 
tish subject  then  residing  in  an  enemy's  country,  but  who 
was  held  to  be  privy  to  the  original  contract,  could  not  pro- 
duce /action  at  the  indorsee's  instance,  even  on  the  return 
of  peace.  On  the  same  principle,  it  has  been  decided  in 
Scotland %. that,  when  bills  accepted  by  a  British  subject  are 
transferred  by  the  holder,  an  alien  enemy,  to  another  British 
subject,  who  receives  them  after  he  knows  of  the  declaration 
of  war  between  the  indorser's  government  and  this  country, 
the  latter  cannot  maintain  action  on  them ;  it  being  held,  that, 
by  receiving  bills  which  he  knows  to  be  .enemy's  property,  he 
has  made  himself  an  instrument  for  enabling  the  enemy  to  sue 

detwrred  from  trading  ts  a  bookseller  in  Glasgow,  (that  city  being  then  judged 
too  narrow  for  two  booksellers,)  the  Court,  in  a  reduction  of  the  contract,  sus* 
tained  this  clause,  as  **  not  contrary  to  the  liberty  of  the  subject.*'  As  to  the 
limits  of  such  an  agreement,  vide  Young  v.  Timmins,  Tyrwh.  225,  where  it  was 
held,  that  an  agreement  to  restrain  an  individual  in  a  particular  trade,  but  with- 
out an  adequate  consideration,  and  also  a  note  which  be  had  granted  for  damages 
arising  from  breach  of  agreement,  were  void. 

^  Tliis  subject,  as  well  as  (be  legality  of  selling  offices  in  Scotland  at  common 
Maw,  is  fully  discussed  in  Brown's  Law  of  Sale,  11 6*30. 

•  Whittingham  9.  Burgoyne,  3  An«r.  900. 

•  Wlllieson  v.   Pattiefion  and  others,    7  Taunt.  i.'iD.      Vide  also  Ogden  ^ 
Peele,  9  D.  and  R.  1. 

•  Johnson  and  Wright  v.  Goldsmith  and  others,  l5th  Feb.  1809,  F.  C 
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in  our  courts.  In  a  subsequent  case  S  where  the  acceptor  of 
a  bill  payable  to  an  alien  enemy  was  charged  for  payment  by  an 
indorser,  who  admitted  that  he  held  the  bill  for  the  payee's 
behoof,  the  Court  would  not  even  entertain  the  claim,  so  far 
as  to  order  caution  for  its  amount  till  a  peace,  but  simply 
sisted  procedure.  A  similar  opinion  and  judgment  is  said  to 
have  been  given  in  another  case*.  In  all  these  cases  the 
Britbb  indorsee  was  privy  to  the  original  illegality  of  the  con- 
tract, and  therefore  his  right  was  held  to  be  as  invalid  as  that 
of  the  original  creditor ;  and,  in  the  first  case,  he  was  not 
even  allowed  to  sue  upon  it  after  the  return  of  peace.  The 
place  where  the  bill  is  drawn,  and  the  names  of  the  parties, 
will  be  often  indications  of  the  true  nature  of  such  a  transao* 
tion.  But  if  it  does  not  appear  that  the  indorsee  knew  of  the 
ori^nal  payee,  or  the  person  from  whom  he  took  the  bill  or 
note,  being  an  alien  enemy^  he  would  seem  to  have  a  good 
right  o{  action,  since  the  exclusion  of  the  original  parties  is 
founded  merely  on  their  peculiar  and  personal  character  of  alien 
enemies,  which  does  not  infer  total  nullity  of  the  obligation* 
It  has  been  farther  decided,  that  a  British  subject  in  an  enemy's 
country,  for  instance  a  prisoner  of  war,  may  validly  grant  a 
bill  or  note  to  another  British  subject  resident  there',  or  to  any 
other  person  not  an  enemy  ^.  Even  if  such  a  bill  or  note  is  in- 
dorsed by  the  payee  to  an  alien  enemy,  in  the  ordinary  conrse  of 
negotiation,  for  instance,  by  an  English  prisoner  in  France  to 
a  French  banker ;  or  if  a  prisoner  should  draw  a  bill  on  a  per- 
son in  this  country  payable  directly  to  an  alien  enemy',  the 
title  of  the  latter  is  held  to  be  good ;  so  that,  although  he  can^ 
not  sue  on  it  during  the  war,  he,  or  a  person  acting  as  his 
trustee*,  may  do  so  after  the  return  of  peace'.  This  ride, 
however,  in  so  far  as  regards  the  indorsee's  title,  seems  to 
have  been  rested  on  the  circumstances  of  the  case%  the  nego- 

■  Carron  v.  Cowan  and  Co.  28th  Nov.  1800.  F.  C. 
'  Vl^rigbtv.  Hutcfaeson,  17th  Jan.  1810.  F.  C. 

*  Antoine  v,  Moirbead,  6  Tuunt.  237. 

*  Houriet  v.  Morris,  3  Camp.  303. 

*  Daubus  V.  Morhead,  6  Taunt.  332.  '  Ibid. 
'  Antoine  v,  Moirhead,  note  3. 

*  Ptr  Gibbs,  C.  J.,  in  Antoine  v.  Moirhead,  and  also  in  referring  to  it  in  the 
subsequent  case  of  Willieson  v.  Pattieson,  1 18,  note  3. 
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tiadon  of  such  bills  with  French  bankers,  as  well  as  the  draw- 
ing of  them,  bmg  then  necessary  for  the  support  of  English 
prisoners  in  France ;  and,  unless  there  is  such  a  case  of  ne- 
cessity, it  does  not  appear  that  the  indorsation  of  a  bill  or 
note  originally  valid,  to  an  alien  enemy,  can  give  him  a  good 
title,  on  which  he  may  recover  even  after  the  return  of  peacOt 
That  event  may  revive  the  holder's  right  of  action  on  a  good 
title,  although,  so  long  as  he  remains  an  alien  enemy,  it  is 
suspended,  or  rather  transferred  to  the  hostile  government  ^ 
but  it  cannot  validate  a  bad  title.  In  a  case*,  of  four  bills 
drawn  by  an  English  prisoner  then  in  France,  on  a  person  in 
this  country  in  favour  of  a  Frenchman,  (which,  as  they  stood 
originally,  were  invalid  under  a  temporary  act,  34  Geo.  III. 
c.  9,  §  2,  not  applicable  to  the  other  cases  already  cited,) 
Lord  Ellenborough,  in  an  action  agsdnst  the  drawer,  (the 
drawee  having  refused  to  accept  them,)  held,  that  though 
the  bills  were  void  originally,  a  promise  of  payment  made  by 
the  drawer  during  the  subsequent  peace  was  binding.  This 
decision  appears  to  proceed  on  a  specialty  of  English  law, 
according  to  which  even  a  verbal  promise  is  binding,  if  made 
on  a  good  consideration,  such  consideration  being  held  to  exist 
in  this  case.  In  Scotland,  nothing  short  of  a  written  obliga- 
tion could  have  been  admitted,  and  this  would  have  been  bind- 
ing, whether  made  on  a  consideration  or  not. 

11.  Parties  concerned  in  smuggling  have  no  claim  either 
for  delivery  of  the  smuggled  goods,  or  for  the  price  of  them 
when  delivered,  and,  consequently,  cannot  sue  on  a  bill  or  note 
granted  on  that  account.  Firsts  No  party  to  a  contract  for 
smuggling  goods  can  have  a  legal  claim  under  it  ^.     But  a 

'  Per  Gibbsy  C.  J.,  in  Antoine  p.  Moirbead,  119,  note  3. 

*  Dubamel  v.  Pickering,  2  Surkie,  90. 

*  On  tbis  ground  action  was  refused  to  a  Scotsman  settled  abroad,  for  the 
price  of  goods  sold  by  him  to  be  imported  into  Britain,  in  tbe  cases  of  Caotley 
V  Robertson,  llth  Feb.  17S0,  Morr.  9550,  and  Young  and  Co.  o.  Imlacb, 
7th  July  1790,  Morr.  9551.  Tbe  same  rule  was  adopted  with  regard  to  a 
foreigner  concerned  in  a  smuggling  contract,  in  the  case  of  Nisbet*s  Creditors 
V,  Kobertson,  Jan.  1791,  Morr.  9554,  being  a  reduction  of  an  heritable  bond 
and  iufeftment  for  the  price  of  smuggled  goods,  brought  against  the  assignee  of 
the  foreign  creditor,  who  was  held  liable  to  the  same  objection  as  bis  cedent. 
Similar  decisions  were  given  against  foreign  ttadcnt,  on  the  ground  of  their  being 
accessory  to  siuuggting,  in  the  English  cases  of  Clugas  tr.  Penaluna,  4  T.  R. 
466  ;  Wayinell  p.  Head,  5  T.  R.  599,  and  various  other  cases*  cited  in  a  note 
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person  settled  abroad,  whether  foreigner  or  nstiye,  has  an 
action  here  for  the  price  of  goods  sold  and  delirered  by  him 
abroad,  though  he  should  know  that  they  aire  to  be  smuggled 
into  this  country,  unless  he  was  a  par^  to  the  smuggling  '• 
Secondly^  A  party  buying  contraband  goods  in  this  country, 
when  he  knows  that  they  are  contraband,  cannot  enforce  de- 
livery of  them,  or  claim  damages  for  breach  of  contract '. 
Thirdly^  Although  it  was  once  held,  that  a  smuggler  who  had 
sold  goods  within  the  country  after  they  were  smuggled,  had 
an  action  against  the  buyer,  on  bills  granted  for  the  price ', 
the  sounder  opinion  appears  to  be,  that  he  has  not  ^.     There 

to  HoU*8  N.  P.  C.  107.  The  ume  principles  were  held  equally  epplicable 
to  foreign  traders  and  natives  fettled  abroad,  though  the  actual  pursuers  were 
Scotsmen  born,  in  the  cases  of  Culleu  and  Co.*&  Attorney  v.  Pbilp,  15tb  May 
1793,  and  Reid  and  Parkinson  v.  Macdonald  and  others,  15th  May  1793,  Morr. 
9554-5. 

'  In  the  case  of  Holman  o.  Johnson,  1  Cowper,  341,  Lord  Mansfield  sustain- 
ed action  at  a  foreigner's  instance,  for  the  price  of  goods  sold  and  delivered  by 
him  abroad,  with  the  knowledge  that  they  were  to  be  afterwards  smuggled  into 
Britain,  distinguishing  between  this  knowledge  and  a  direct  concern  in  the 
smuggling,  e.  g,  if  the  plaintiff  had  taken  a  share  in  running  the  goods  into  this 
country,  contrary  to  the  revenue  laws.  The  same  decision  was  given  in  favour 
of  foreign  merchants,  (natives  of  Scotland,)  in  the  cases  of  Walker  v.  Falconer, 
27th  Feb.  1759,  and  More  and  Irvine  p.  Steven,  13th  Nov.  1765,  Morr.  9543-4; 
and  an  opinion  to  the  same  effect  was  expressed  in  the  preceding  case  of  Cullen 
and  Co.  v,  Pbilp,  120,  note  3.  In  Greig's  Trustees  e.  Davidson,  13th  Jan.  1789, 
Morr.  9550,  the  Court  at  first  decided  in  favour  of  the  foreign  merchant,  (a 
Scotsman,)  under  circumstances  which  indicated  tliat  he  was  a  party  to  the 
smuggling.  But  on  a  petition,  they  expressed  doubts  of  their  judgment,  and  the 
case  was  compromised. 

'  Scougal  and  others  v.  Gilchrist,  I6lh  Nov.  1736,  Morr.  9537;  Cockburn 
V,  Grant,  1  hh  Nov.  1741,  Morr.  9539. 

>  In  Wilkie  v.  Macneil,  6th  Nov.  1740,  Morr.  9538,  action  was  susuined  for 
the  price  of  smuggled  (imported)  goods  bought  in  this  country,  though  they 
were  seized  after  delivery.  In  Commissioners  of  the  Customs  v.  Morrison,  27th 
Nov.  1723,  Morr.  9533^  being  a  suspension  by  the  buyer  against  the  seller  of 
run  goods,  of  a  charge  given  on  a  bill  for  the  price,  (in  which  the  Commissioners 
of  the  Customs  sisted  themselves,  in  order  to  get  the  gencrsl  question  tried,)  the 
Court,  after  a  full  argument,  found,  '*  that  action  on  the  bills  in  question,  for 
**  the  price  of  run  goods,  though  bought  as  such,  is  competent" 

*  1  Bell,  307 ;  Brown  on  Sale,  143-5.  In  Duncan  t;.  Thomson,  8th  Feb. 
1776,  Morr.  App.  1,  a  charge  on  a  bill  for  the  price  of  smuggliug  goods 
was  suspended.  But  this  appears  to  have  been  done  on  the  ground  that  both 
parties  were  partners  in  the  act  of  smuggling ;  or,  according  to  the  judgment  of 
the  Court,  that  the  action  "  is  brought  between  smugglers  for  implement  of  a 
**  smuggling  contract.'     In  a  subsequent  case,  Maclure  and  Macree  v.  Pater- 
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is  ground  here  for  the  operation  of  the  principle  already  ex^ 
plained,  that,  where  an  act  is  prohibited  by  statute,  as  the 
sale  of  such  goods  is,  it  does  not  become  lawful  on  payment 
of  the  penalties  imposed  for  it,  but  is  an  act  of  disobedience  to 
the  Government,  to  which,  therefore,  courts  acting  under  the 
authority  of  that  Government  cannot  give  effect,  more  than 
to  a  breach  of  natural  law.  To  refuse  action  for  the  price,  i$ 
only  to  adopt  the  converse  of  the  rule  which  has  been  establish- 
ed, that  the  buyer,  though  he  has  paid  the  price,  cannot  com* 
pel  delivery  of  the  goods.  There  is  an  exception  to  this  doc- 
trine in  the  case  of  an  old  act  of  the  Scotch  Parliament ',  pro- 
hibiting members  of  the  College  of  Justice  from  buying  pro- 
perty which  is  the  subject  of  a  plea  before  the  Court  of  Session. 
Under  this  act,  it  has  been  settled,  that  the  transaction,  though 
prohibited,  may  be  enforced  by  action,  and  that  the  only  pe- 
iialty  is  deprivation  of  office,  imposed  by  the  statute  on  those 
who  contravene  it  *.  But  it  may  be  doubted  whether  effect 
would  now  be  given  to  such  transactions,  if  the  question  were 
raised  for  the  first  time.  Although  the  rule  now  stated  appears 
to  be  the  proper  one  in  an  action  by  the  importer  of  smuggled 
goods  for  the  price  of  them,  it  has  been  decided ',  that  it  does 
not  apply  in  an  action  by  a  party,  who  has  bought  the  goods 
from  the  importer,  against  a  third  party  to  whom  he  has  sold 
them,  though  the  goods  had  not  paid  the  duties,  and  were 
seized,  as  having  been  delivered  without  a  permit.  K  such 
sale  and  delivery  has  been  prohibited,  it  may  be  doubted 
whether,  according  to  the  principles  already  stated,  any  party 
can  maintain  action  under  the  contract.  But  the  Court  held, 
that  such  a  rule  would  introduce  great  embarrassment  into 
retail  trade,  by  enabling  every  customer  to  urge  the  objec- 
tion.    For  the  reasons  already  mentioned,  no  action  on  a  bill 

con,  26tb  Feb.  1779,  Morr.  9546,  which  was  an  action  on  a  note  for  the  piioo 
of  smuggled  g:oodi,  it  appeared  that  the  purcbasera  had  been  concerned  with  th« 
tellers  in  the  direct  act  of  smuggling,  and  therefore  the  decision,  which  refused 
action  on  the  note,  may  probably  have  gone  on  the  general  ground  of  a  smug* 
gling  contract,  although  it  was  likewise  argued  that  a  party  selling  smuggled 
goods  Hftcr  fhey  were  imported  could  not  maintain  action  for  the  price.  The 
question,  therefore,  as  to  the  competency  of  such  an  action,  does  not  appear  t9 
be  as  yet  settled. 

'    i  1594,  c.  220.  *  Brown  on  Sale,  195. 

-    •  Maclean  v.  Sword,  5th  Dec.  1788»  Morr.  9549. 
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or  note,  though  granted  originally  for  contraband  goods,  can 
be  refused  at  conunon  law  to  an  indorsee,  unl^s  he  is  proved 
to  have  been  concerned  in  the  unlawful  transaction  *.  But 
a  note  indorsed  to  a  French  house  by  a  party  residing  in 
England,  for  payment  of  F|*ench  silks,  while  their  importation 
was  prohibited  by  50  6.  III.  c.  55,  §  1,  though  the  indorsee 
of  the  note  was  not  the  importer,  was  decided,  in  respect  of 
his  concern  with  the  transaction,  to  be  not  actionable  *. 

12.  No  bill  or  note  granted  by  a  bankrupt  as  a  preference 
to  particular  creditors,  in  order  to  induce  them  to  concur  with 
the  other  creditors  in  a  proposal  of  composition,  can  produce 
action  to  the  parties  receiving  it.  This  has  been  decided  in  a 
number  of  cases  in  England  ^,  chiefly  on  a  principle,  which  is 
applicable  also  in  Scotland,  viz.  that  through  such  a  transac- 
tion a  firaud  has  been  committed  on  the  other  creditors,  to 
induce  them  to  accede  to  the  composition,  by  leadiog  them 
talaelj  to  believe,  that  the  preferred  creditor  has  accepted  it  in 
fuU  of  his  debt,  and  has  taken  the  same  security  for  it  with 
diem.  Another  reason  is,  that  the  surplus  payment  to  the 
favoured  creditors  is  made  from  the  common  fund,  and  that 
the  creditors  are  thereby  in  part  defrauded  of  it.  The  doc- 
trine has  been  likewise  resolved  into  another  principle,  viz. 

*  This  wai  decided  id  Richard  and  Brock  r.  Brackenridge,  20tb  Feb.  1793; 
Morr.  159a  aod  Bell't  Cases. 

•  Billard  v,  Hayden,  8  C.  and  Pay.  472. 

'  Cocksbott  V.  Bennett,  2  T.  B.  763  ;  Jackson  and  another  v.  Lomas,  4  T. 
R.  166 ;   Bryant  v,  Christie,  1  Scarkie,  329 ;  Leicester  and  another  v.  Rose, 

4  East.  372;  Wellis  o.  Girling,  1  Brod.  and  Bingb.  447;  Knight  p.  Hunt, 

5  Bingb.  432 ;  vide  Britten  v.  Hughes,  5  Bingh.  460.    The  Erst,  third,  and  fifth 
*  of  these  cases  were  actions  on  bills  or  notes.     In  the  case  of  Leicester  v.  Ros^ 

the  doctrine  now  stated  was  held  to  be  equally  applicable,  whether  the  private 
agreement  was  to  pay  the  favourite  creditor  a  larger  sum,  or  merely  to  give  him 
a  better  security.  In  Seager  v.  Billington,  5  C.  and  Pay.  456,  the  foregoing 
principle  was  applied,  by  precluding  a  creditor  who,  in  acceding  to  a  com- 
poution  by  a  bankrupt,  had  represented  his  debt  as  amounting  to  £.65,  from 
suing  him  afterwards  on  another  debt,  which  he  bad  not  then  mentioned.  To 
Haywood  v.  Chambers,  5  B.  and  Aid.  753,  the  plaintiff  was  non-suited  in  an 
action  on  a  promissory-note  granted  to  him  by  the  defendant,  (after  a  commis- 
sion of  bankruptcy  had  been  issued  against  him,)  for  a  pre-eiisting  debt,  and 
while  the  plaintiff  was  a  commissioner ;  the  Court  holding,  (though  it  was  not 
proved  that  undue  meafts  had  been  used  to  extort  the  note,)  that  the  bankrupt 
•could  not  he  considered  as  a  free  agent  with  reference  to  a  commissioner,  an4 
that  the  granting  of  the  note  had  an  improper  tendency  to  warp  the  latter  in  tha 
discharge  of  his  duty. 
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that  the  benevolent  intention  of  the  creditors  to  give  the 
bankrupt  the  benefit  of  a  certain  composition,  is  frustrated  by 
the  rapacity  of  a  particular  creditor.  This  last  principle 
has  been  applied  to  a  different  case  from  that  of  a  com- 
position contract,  in  one  instance  %  where  a  friend  of  the  de- 
fendant having  agreed,  on  his  accoimt,  to  give  the  plaintiff 
£.70  for  certain  goods  in  a  house  which  he  was  leaving,  and 
which  the  defendant  was  to  occupy,  but  the  plaintiff  having 
also  taken  a  promissory-note  from  the  defendant  for  £.15  more 
on  the  same  account,  the  Court  of  King's  Bench  held,  that 
he  could  not  maintain  action  on  this  note,  as  it  was  a  fraud  on 
the  defendant's  friend,  who  would  not  probably  have  given  the 
£.70,  if  he  had  not  been  led  to  believe  that  it  was  the  fuU 
price  of  the  goods.  The  rule,  on  whichever  of  these  prin- 
ciples it  rests,  is  equally  applicable  in  the  case  of  a  private 
composition-contract,  or  of  one  entered  into  in  Scotland  under 
the  authority  of  the  bankrupt  statute.  In  one  case ',  where  a 
creditor,  after  signing  a  deed  of  composition  with  the  other 
creditors,  got  bills  for  his  composition  from  the  bankrupt,  sub- 
scribed both  by  him  and  by  a  friend,  the  effect  of  which  was 
to  give  him  better  security  than  the  other  creditors,  the  Court 
of  King's  Bench  sustained  the  bills,  as  not  being  granted  in 
Jraudem  of  the  other  creditors.  But  the  authority  of  this  case 
has  been  since  questioned  ^ ;  and  Courts  will  be  always  inclin- 
ed to  suspect,  that  such  arrangements  formed  part  of  the  ori- 
ginal understanding  between  the  bankrupt  and  the  preferred 
creditor,  though  they  may,  in  appearance,  have  taken  place 
after  the  composition-contract  was  concluded.  In  a  case  already 
mentioned  \  the  Court  refused  to  give  effect  to  such  a  secu- 
rity, though  the  composition-contract  (into  which  the  favoured 
creditor,  in  consideration  of  his  obtaining  it,  endeavoured  to 
entice  the  other  creditors,)  never  took  effect;  holding,  that  as 
it  was  fraudulent  at  first,  it  could  not  become  valid  by  what 
took  place  afterwards. 

>  Jaikson  v.  Duchaire,  3  T.  R.  ^1. 

*  Feise  v.  Randall,  6  T.  R.  146;  Bayley,  507;  Chitty,  96. 

*  Leicester  v.  Rose,  p.  14>5,  note  3.  Reference  was  made,  etmira,  to  a  pre- 
vious decision.  Wheelwright  v.  Jackson,  5  Taunt.  109,  which,  however,  wat 
held  to  be  accounted  for  on  another  ground.  VidB  argument  for  the  defend- 
ant, and  opinion  of  the  Court,  in  Wellis  o.  Oirllng»  184^  note  3. 

*  Wellis  V.  Girling,  1  fir.  and  Bingh.  M7. 
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It  follows,  from  what  has  been  stated,  that  at  common 
law  such  an  objection  could  not  be  made  against  a  bill  or 
note,  unless  in  the  hands  of  a  party  privy  to  the  fraud.     In 
England,  such  securities,  when  granted  to  a  creditor  as  an 
inducement  to  assent  to  the  bankrupt's  certificate  under  a 
commission  of  bankruptcy,  are  declared  by  5  Geo.  III.  c.  130, 
§  10,  and  11,  and  by  6  Geo.  IV.  c.  16,  §  125,  to  be  null 
and  void;  and,  consequently,  it  has  been  held%  that  bills 
or  notes  so  granted  are  null,  even  in  the  hands  of  a  bona 
fide  onerous  holder.     But,  on  the  other  hand,  it  is  held,  that 
a  bill  or  note  will  be  good  to  such  a  holder,  if  granted  only 
to  induce  a  creditor  not  to  oppose  the  bankrupt's  certificate, 
although  it  would  not  be   available  to  the  creditor  '.     In 
Scotland,  the  bankrupt  act  54  Geo.  III.  c.  137,  §  61,)  de- 
clares, with  reference  to  any  compromise  between  the  bank- 
rupt and  particular  creditors,  made  to  induce  them  to  con- 
cur in  his  discharge,  that  every  ^^  such  private  transaction 
^'  is  unlawful,  and  no  action  shall  lie  upon  any  bill,  or  other 
**  security,  granted  in  consequence  thereof."     In  this  special 
case,  therefore,  a  statutory  sanction  has  been  added  to  the 
rule  of  common  law.     In  a  recent  case',  a  bill  granted  in 
fulfilment  of  a  transaction  of  this  kind  by  the  bankrupt  and  his 
wife  and  children,  was  found  inefiectual  to  the  creditor  exact- 
ing payment.    The  same  doctrine  was  since  enforced  ^,  in  an 
action  of  repetition  by  the  bankrupt  and  his  cautioners,  of  the 
amount  of  bills  which  had  been  indorsed  to  a  third  party,  and 
recovered  by  him,  the  tnaxim,  melior  est  conditio  possidentis^ 
not  being  held  applicable  to  such  cases  of  extortion^,  both  on 
the  ground  of  the  statute,  and  on  the  principles  of  common 
law.    Whether  bills  or  notes  granted  on  account  of  such  trans- 
actions would  be  good  to  bona  fide  onerous  holders,  does  not 
appear  to  have  been  decided.    But  it  has  been  decided^,  that 

•■  Birch  V.  Jervis,  3  C.  and  Pay.  379. 

'  Murray  v.  Reeves,  8  B.  and  Cr.  421. 

'  Riddel  v.  Christie,  20th  Not.  1821,  I  Shaw,  151. 

«  M'Dowall  V.  Kerr,  Hth  Feb.  1828,  6  Shaw  and  D.  546,  F.  C. 

*  Fu£e  also  Arrol  and  Cook  v.  Montgomerie,  24th  Feb.  182$,  4  S.  and  D. 
499,  F.  C.  The  foUowing  are  analogous  cases,  but  not  relating  to  bills ;  tie. 
Jameson  v,  Baxter,  15th  Feb.  1815,  F.  C. ;  Turner  v,  Caddell  and  Sons,  15th 
Feb.  1822,  1  Shaw,  325,  F.  C. 

'  Lewis  e.  Jones,  6  Dowl.  and  Ryl.  567.  Vidt  4  B.  and  Cr.  506,  for  the 
same  report. 
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the  subBcription  by  the  creditor  in  a  note  of  an  agreement  by 
him  and  other  creditors,  to  take  from  the  granter  a  note  for 
5b.  per  pound,  in  full  of  the  original  note,  excluded  his  claim 
on  it  against  the  indorser,  who  had  signed  it  for  the  maker's 
accommodation,  and  it  was  held  incompetent  for  him  to  prove^ 
by  parole  eyidence,  that  he  had  been  induced  to  sign  this 
agreement,  by  a  promise  of  the  indorser  to  pay  him  1 58.  per 
pound,  or  that  his  agreement  was  conditional  of  the  other  ere* 
ditors  acceding,  seeing  these  allegations  were  contrary  to  his 
written  agreement. 

A  note  for  a  composition  of  58.  signed  for  a  bankrupt  by  a 
third  party,  under  an  arrangement  that  all  the  creditors  should 
concur  in  accepting  the  composition,  was  found  in  England, 
in  consequence  of  the  non-concurrence  of  one  creditor,  not  to 
be  capable  of  being  enforced  by  the  creditor  to  whom  it  had 
been  giyen,  against  the  granter  ^  But  it  would  have  been 
good  to  a  third  party,  who  was  not  priry  to  the  cause  of  grant- 
ing it. 

It  has  been  decided  *,  that  a  bill  granted  for  the  price  of 
a  vessel,  in  consideration  of  a  sale  which  was  nuU  under  the 
registry  acts,  for  want  of  a  regular  vendition,  could  not  be  en- 
forced by  the  seller,  though  the  buyer  had  been  in  possession 
of  the  vessel,  and  had  paid  part  of  the  price.  The  Court  also 
found,  that  as  the  transaction  was  nuU  ab  initio^  the  seller  was 
liable  to  repeat  partial  payments,  and  the  buyer  to  account 
for  the  profits  which  he  had  di*awn  from  the  vessel.  In  an 
e&rlier  case ',  it  was  decided,  that  the  acceptance  of  an  oflTer 
to  sell  a  ship,  (though  the  ofier  did  not  recite  the  certificate 
of  registry  in  terms  of  the  statutes,)  bound  the  piurchaser 
to  pay  the  price,  a  regular  vendition  having  been  previously 
tendered  to  him,  and  refused ;  and,  in  another  case^,  a  similar 
decision  was  given  under  the  same  circumstances,  in  favour  of 
the  validity  of  bills  for  the  price  of  a  ship  sold  by  missives.  In 
the  last  of  these  cases,  the  Court  held,  that  the  purchaser  was 

>  Enderhy  r.  Corder,  2  C.  tnd  Pay.  203^  per  Best,  C.  J.,  contradicted  by  the 
Terdict  of  the  Jury,  but  conSrxned  afterwards  by  the  opinion  of  the  Court  of 
C.  P. 

« 

»  Carmalt  r.  Haggarty,  I  Itb  Feb.  1823,  2  Shaw,  19ft 

'  Wilson's  Trustee  v.  Miller,  2d  Dec.  1608»  F.  C. 

*  M«Uchlaos  V.  M^Innes,  22d  Not.  1822,  2  S.  and  D.  30. 
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Tuirred,  persanaK  exeeptiane,  from  pleading  the  registry  acts, 
as  a  regular  vendition  had  been  tendered  to  him  and  refused. 
But  it  may  be  doubted,  whether  it  was  not  pars  Judicis  to 
enforce  these  acts ;  and  it  does  not  seem  consistent  with  them 
to  give  any  effect  to  such  agreements  of  sale,  since  they  de- 
clared, not  only  that  all  transfers,  but  that  all  agreements  to 
transfer,  in  which  the  statutory  requisites  are  not  observed, 
shall  be  null  and  void  '.  In  a  recent  English  case,  however, 
where  there 'was  reason  to  presume  that  the  vendee  of  a  vessel 
had  drawn  the  profits  of  it,  though  it  was  held  that  he  had 
got  no  valid  conveyance,  the  Court  of  Common  Pleas  decided, 
notwithstanding,  that  there  was  a  sufficient  consideration  to 
sustain  the  bill  granted  by  him  for  the  price '. 

There  are  other  transactions  declared  illegal  by  statute^ 
which,  consequently,  exclude  the  parties  concerned  in  them 
from  maintaining  action  upon  any  bill  or  obligation  arising 
out  of  them.  Among  these  are  the  sale  of  any  quantity  of 
spirits,  to  the  amount  of  less  than  20s.  at  one  time,  on 
credit  ^ ;  a  horse-race  for  a  plate  under  £.50,  which  is  de- 

*  tSe  Itte  statute,  6  Geo.  IV.  c.  110,  §  30,  enacts,  that  transfers  shall  he 
made  only  by  bill  of  sale,  or  other  written  Instrunaent,  reciting  the  bertificate  of 
registry,  atid  that  otherwise  **  such  fraas^shan  not  be  mlid  or  effectual  for  any 
<*  purpose  whatever,  either  in  law  or  equity.'*  It  excepts,  however,  the  case 
of  a  mistake  in  the  recital,  if  the  identity  of  the  vessel  is  sufficiently  ascertained 
by  the  instrument  of  sale. 

*  Gascoyne  p.  Smith,  1  Yonge  and  M*Lellan,  346. 

*  This  is  declared  illegal  by  24  Geo.  II.  c.  40,  §  12,  which  enacts,  that  no 
person  shall  be  entitled  to  maintain  action  for  such  a  debt.  In  Scott  v.  GiU" 
moret  3  Taunt.  226,  where  the  plaintiff'  had  got  a  bill  from  the  drawer,  partly 
for  money  lent,  and  partly  in  consideration  of  spirits  sold  to  an  amount  below 
20s.  at  one  time,  the  Court  of  Common  Pleas,  in  an  action  against  the  acceptor, 
held,  that  the  bill  was  not  effectual  to  the  plaintiff*,  even  for  the  lent  money. 
It  may  be  doubted  whether  this  doctrine  would  be  admitted  to  the  full  extent 
in  Scotland,  seeing  that  the  illegality  of  consideration  appears  properly  to  be  a 
personal  exception  against  the  party  concerned  in  it,  which  ought  not,  there- 
fore, to  operate,  Unless  in  so  far  as  the  consideration  is  illegal.  Indeed,  this 
principle  appears  to  be  adopted  in  the  English  courts  of  equity,  it  being  held 
there,  *'  that  when  the  consideration  consists  of  two  parts,  one  bad,  and  the 
'*  other  good,  the  bill  should  stand  to  what  is  good.**  Ex  parte  Mather,  3  Ves. 
343.  In  Binnyeat  v.  Hutchinson,  5  B.  and  Aid.  241,  which  was  an  action 
for  a  tavern  bill,  furnishings  of  spirits  below  20s.,  were  struck  out.  In  a  case 
at  Nisi  Prius,  Spencer  v.  Smith,  3  Campb.  9.  which  was  an  action  by  a  publi* 
can,  on  a  bill  granted  to  him  by  a  recruiting  sergeant,  tor  spirits  furnished  for 
behoof  of  the  recruits  and  others,  to  be  consumed  out  of  his  house,  Lord  £Ilen- 
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clared  illegal  by  the  acts  (apparently  applicable  to   Scot^  --c 

land)  of  13  Geo.  II.  c.  19,  and  18  Geo.  II.  c.  24  ;  the  sale  ; 

of  shares  in  the  state  lottery  less  than  one-sixteenth,  or  of 

less  than  the  whole  chance  upon  each  share  or  ticket  * ;  an  ^' 

engagement  by  a  person,  not  possessed  of  stock,  to  pay  or  v: 

compound  differences  occasioned  by  the  rise  or  fall  of  stocks' ; 

it  being  decided  that  promissory-notes,  in  so  far  as  granted 

for  the  share  of  profits  arising  from  such  an  illegal  transaction, 

could  not  be  ranked  on  the  granter's  estate ',  and  that  even 

the  indorsee  of  a  bill  granted  on  a  similar  account  could  not 

claim  on  it,  when  he  was  in  circumstances  that  rendered  him 

borough  decided,  **  that  the  act  did  not  eitend  to  invalidate  a  security  lo  given.  *' 
But  the  Court  of  Common  Pleas  decided  the  other  way  in  the  preceding  case 
of  Scott  t;.  Gilmore,  on  the  ground  that,  though  the  statute  does  not  expressly 
void  the  security,  it  declares  the  consideration  illegal,  which  roust  exclude  the 
taker  of  the  security  from  an  action  upon  it.  The  same  rule  has  been  followed 
in  Scotland,  by  refusing  action  on  a  bill  granted  for  the  amount  of  spirits  so 
furnished ;  Russell  v.  Russell,  6th  July  1808,  1  Bell,  233,  note  9.  In  a 
late  English  case,  Crookshank  v.  Rose,  5  C.  and  Pay.  19,  where  a  bill  for 
£.  10,  7s.,  and  a  note  for£.  10 :  3 :  6,  bad  been  granted  for  an  account  composed 
of  board  and  lodging,  and  of  furnishings  of  spirits,  and  the  latter  did  not 
•mount  either  to  the  sum  in  the  bill  or  that  in  the  note,  indefinite  payments 
previously  made  were  allowed  to  be  imputed  to  the  spirits,  (it  being  held  that 
tfaa  sUtute  merely  prevented  recovery  of  such  a  debt,  not  that  tt  was  void,) 
and  the  plaintiff  was  allowed  to  recover  on  one  of  the  securities,  viz.  the  bill 
for  the  balance.  Tlie  other  security  being  held  to  be  granted  partijf  for  spirits, 
must,  in  terms  of  Scott  v,  Gilmore,  have  been  held  altogether  void.  It  has 
been  held,  Jackson  v.  Atrill,  Peake's  C.  N.  P.  180,  that  the  act  does  not 
apply  to  furnishings  made  by  one  spirit-dealer  to  another,  as  its  object  was 
only  to  prevent  tippling  in  the  cotunmeri  of  spiriu. 

I  22  Geo.  III.  c.  47,  Deer  v.  Shee,  2  T.  R.  617.  In  tliecase  of  Seddons 
V.  Stratford,  Peake,  215,  where  the  plaintiff  sued  on  a  promissory.note  granted 
for  such  a  transaction,  having  Indorsed  the  note  for  behoof  of  the  defendant, 
in  the  full  knowledge  of  the  consideration,  and  consequently  been  obliged  to 
pay  the  amount  to  a  subsequent  holder.  Lord  Kenyon  held,  that  as  the  defendant 
would  have  been  obliged  to  pay  the  note  at  any  rate  to  the  previous  holder,  he 
could  not  resist  tliis  claim  by  the  plaintiff,  who  had  paid  it  for  him.  But,  was 
it  not  a  good  answer  to  the  plaintiff's  claim,  that  it  had  arisen  from  his  acces* 
aion  to  an  illegal  contract  ?  It  was  held,  that  the  plaintiff  had  derived  a  new 
title  by  an  indorsation  from  the  previous  holder,  who  had  come  honestly  by 
the  note.  But  could  he  validly  acquire  this  title,  when  he  was  aware  of  the 
previous  illegality  ? 

•  Prohibited  by  7  Geo.  II.  c.  8.  In  Faikney  v.  Raynons,  4  Burr.  2070, 
the  law  on  this  subject  is  taken  for  granted,  though  it  was  held  not  to  apply  in 
the  actual  case,  for  a  reason  to  be  afterwards  mentioned.  Vide  also  Steers  v. 
Lashley,  6  T.  R.  61,  and  Thomas  v.  Newton,  2  C.  and  Pay.  606. 

>  Ex  iMTte  Bulmer,  13  Vet.  313. 
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Hable  to  the  same  exceptions  with  the  original  holder  ' ;  pri- 
vate copartnerships  for  sea^insurance ' ;  insurance  on  ships 
or  lives  by  parties  who  have  no  interest  in  them' ;  trading 
against  the  charter  of  the  East  India  Company  \  or  of  the 
Russian  Company  ^ ;  the  sale  of  a  vote,  or  bribery  at  an  eleo 
tion  * ;  a  simoniacal  paction '' ;  an  insurance  in  the  lottery  *, 
or  a  contract  to  ransom  a  British  ship,  or  goods  on  board  of 
a  ship  which  shall  be  captured  by  an  enemy ' ;  or  a  bill  for 
money  expended  by  the  payee  in  conducting  an  unlicensed 
theatre '•. 

It  has  been  decided,  both  in  Scotland  and  in  England,  that 
a  bill  or  note  for  apprentice-fee,  not  mentioned  in  the  in- 
denture of  apprenticeship,  (so  that  the  indenture  may  be  writ- 
ten  on  a  stamp  conformable  to  it,)   cannot  produce  action 

'  Brown  ».  Turner,  7  T.  R-  630.  This  cue  ihall  be  afterwardB  considered 
with  reference  to  another  point,  tIs.  the  effect  of  indorution  after  the  term  of 
imyment  in  rendering  the  indorsee  liable  to  the  same  objections  with  the  in- 
doner* 

'  6  Geo.  L  c.  18 ;  Aubert  v.  Mase,  8  Bos.  and  Pull.  97h 

*  19  Geo.  II.  c.  37  ;  vide  Kent  v.  Bird,  2  Cowper,  583 ;  also  Roebuck  and 
another  v,  Hammerton,  2  Cowper,  737,  where  this  act  was  applied  to  a  wager 
poUcy  regarding  the  sex  of  the  Chevalier  D*£on. 

*  Lighcfoot  V,  Tennant,  1  Bos.  and  PulL  552. 

*  Grose  v.  Le  Page,  Holt  Cases,  105^  who  has  a  learned  note  subjoined  to 
this  report  with  regard  to  the  law  of  pactum  iUtcUum,  The  objection  in  question 
is  founded  on  an  English  sutute,  10  and  11  Wil.  III.  c.  6,  which  appears  to 
be  extended  to  Scotland  by  the  Act  of  Union,  Art.  6,  wherein  it  is  declared, 
that  all  restrictions  and  regulations  of  trade  which  had  existed  in  England  before 
the  Union,  shall  extend  to  Scotland. 

*  SuUton  V,  Norton,  3  Burr.  1235 ;  the  King  v.  Fitt,  1  Bl.  380 ;  in  both  of 
which  cases  the  bribery  was  held  to  be  unlawful,  though  it  was  said  not  to  have 
had  the  effect  of  corrupting  the  voter. 

'  Fu&  Morr.  9578-8a 

*  Vuk  I  G.  IV.  c.  72,  $  85,  and  previous  statutes  regarding  lotteries ;  also 
Wyatt  V,  Bulmer»  2  £sp.  537,  where  the  rule  laid  down  in  the  text  is  taken  for 
granted,  though  it  was  held  not  to  be  applicable  to  the  plaintiff,  in  respect  he 
was  an  onerous  indorsee  to  a  promissory-note  which  had  been  granted  for  such 
a  transaction. 

*  Prohibited  by  22  Gto.  III.  c.  25.  §  1,  and  45  Geo.  III.  c.  72,  the  la&t  of 
which  declares  all  bills,  bonds,  Ac.  granted  in  consideration  of  such  a  contract, 
to  be  absolutely  void,  except,  however,  in  a  case  of  extreme  necessity,  to  be 
Judged  of  by  tlie  High  Court  of  Admiralty.  In  the  case  of  Webb  v,  Brooke^ 
3  TaunL  4,  action  was  refused  on  a  bill  granted  on  account  of  such  a  contract, 
the  plaintiff  being  held  to  be  directly  concerned  in  the  transaction. 

**  De  Begnis  v.  Armstead,  10  Bingh.  107. 

I 


130  BILLS  FOU  APPRENTICE-FEE GAMING. 

or  diligence  at  the  payee's  instance,  in  consequence  of  the 
8  Ann.  c.  9,  §  39,  which  enacts,  that  in  such  a  case  the  agree* 
ment  of  apprenticeship  shall  be  Toid,  there  being  thus  no 
consideration  for  the  bill  or  note.  This  has  been  decided  in 
a  case ',  where  it  was  held,  that  the  master  could  not  enforce 
a  note  for  apprentice-fee,  to  the  effect  eyen  of  recoTering 
the  sum  expended  on  the  apprentice's  maintenance  ;  and, 
on  the  same  ground,  a  charge  on  a  bill  granted  for  appren- 
tice-fee, was  suspended  in  Scotland '•  In  another  case', 
which  was  a  reduction  of  biUs  granted  for  apprentice-fee,  on 
this  ground  inter  alia^  the  Court  repelled  that  reason  of 
reduction,  as  the  apprentice-fee  had  been  ultimately  marked 
on  an  extract  of  the  indenture,  and  the  corresponding  duties 
paid,  holding  that  this  was  sufficient,  (in  terms  of  the  stamp-t 
acts  of  that  period,)  eyen  when  done  after  the  apprentice's 
death. 

There  are  two  species  of  illegal  transactions  which  require 
a  more  detailed  examination,  yiz.  gaming  debts,  and  usurious 
debts. 

1.  Gaming  was  early  discountenanced  in  Scotland,  by  the 
act  1621,  c.  14,  which,  on  a  narratiye  of  the  eyils  that  ensue 
<<  upon  carding,  dyeing,  and  horse-races,"  1^/,  Imposes  a 
penalty  on  innkeepers,  &c.  who  permit  persons  to  play  at 
cards  or  dice  in  their  houses,  and  declares  that  it  shall  not 
be  lawful  to  play  in  any  priyate  house,  except  where  the  mas- 
ter of  the  house  playeth ;  2cffy,  proyides.  That  *^  if  it  shall 
'^  happen  to  any  man  to  win  any  sum  of  money  at  carding  or 
<<  dicing,  attour  the  sum  of  100  merks,  within  the  space  of 
'<  twenty-four  hours,  or  to  gain  at  wagers  upon  horse-races, 
*<  any  sum  attour  the  said  sum  of  100  merks,  the  superplus 
*<  shall  be  consigned,  within  twenty-four  hours  thereafter,  in 
<^  the  hands  of  the  thesaurer  of  the  kirk,  if  it  be  in  Edinburgh, 

or  in  the  hands  of  such  of  the  kirk-session  of  the  country 

parochines,  as  collects  and  distributes  money  for  the  poor 
*^  of  the  same ;  to  be  employed  always  upon  the  poor  of  the 
"  paroche  where  such  winning  shall  happen  to  fall  out ;  ^dltfy 

i  JickaoD  V.  Warwick,  7  T.  R.  121. 

•  Donaldton  v.  Fulum,  14th  Feb.  1754%  Morr.  587. 

*  Shepherd  r.  Innet,  19th  Not.  17S0,  Morr.  589. 


GAMING  DKBTS.  131 

*'*  To  the  effect  that  either  etcesse  m  play  may  be  thus  re- 
*'  strained,  or,  at  the  least,  excessiTe  winning  may  be  em^' 
<<  ployed  as  said  is,"  warrant  is  given  to  sheriflb,  magbtrates 
of  burghs,  and  justices  of  peace,  to  pursue  for  the  foresaid 
excess  of  such  winnings ;  or,  if  they  should  not  do  so,  after 
being  informed,  it  is  provided,  that  any  private  informer  shall 
have  an  action  against  them  for  double  the  sum,  one  half  to 
go  to  him,  and  the  other  to  the  poor.  This  act  does  not  de-^ 
Glare  such  winnings  unlawful  %  but,  on  the  contrary,  the  last 
clause  implies,  that  the  excess  of  them  above  100  merks  is  to 
be  a  source  of  revenue  to  the  poor.  It  does  not,  therefore, 
appear  that  securities  granted  for  such  winnings  would  have 
been  null,  under  this  act,  even  in  the  hands  of  parties  privy 
to  the  cause  of  granting  them.  In  one  case ',  the  Court  con* 
aidered  this  act  to  have  been  in  desuetude  in  time  past.  But 
they  declared  that  they  would  enforce  it  in  future ;  and,  ac-> 
cordingly,  it  has  been  enforced  in  several  subsequent  cases  '• 
As  the  law  has  been  now  settled  with  regard  to  wagers,  action 
would  not  be  sustained  on  any  wager,  either  as  to  horse-^ 
racing  or  any  of  the  games  mentioned  by  this  act.  But,  if 
the  money  won  was  either  paid,  or  a  security  granted  for 
it,  then,  according  to  this  act,  the  amount  beyond  H)0  merks 
Scots  would  become  the  property  of  the  parish  where  the 
.wiiming  took  place.     No  security,   therefore,   granted  for 

>   Vide  Opinion  of  the  Court  in  Muxwell  o.  Blair*B  Trustees,  Morr.  10580. 

*  Straiten  v.  the  Laird  of  Craigroillar,  19th  July  1688,  Morr.  9506. 

'  In  Ramsay  r.  Grant,  9th  Feb.  1711,  Morr.  10551,  the  kirk-treasurer  ha- 
ving appeared  in  a  process  by  the  creditor  in  an  heritable  bond,  to  claim  the 
eicess  of  it  above  100  merks,  as  having  been  won  at  cards,  the  Court  sustained 
bis  title,  and  allowed  the  cause  of  granting  the  bond  to  be  proved  by  witnesses 
Jn  the  previous  case  of  Straiton,  note  2,  they  had  found  proof  relevant  only 
by  writ  or  oath.  In  Maxwell  v.  Blair*s  Trustees,  14th  July  1774,  and  15th 
June  1775,  Morr.  9522  and  10580,  which  was  an  action  on  a  bill  for  £.150, 
granted  for  the  balance  of  £.210  won  upon  a  horse  race,  the  Court  held 
the  act  1621  to  be  in  observance  ;  and,  in  a  competition  between  the  parish 
wficre  the  race  began,  that  where  one  of  the  parties  had  given  up,  and  that 
-where  the  other  bad  terminated  tlie  race,  they  decided,  under  the  act,  that 
the  first  parish  was  entitled  to  the  money.  It  was  objected  In  this  case  by 
the  representatives  of  the  granter  of  the  bill  that  it  was  null,  in  respect  of 
the  9  Ann.  (to  be  immediately  noticed,)  which,  it  was  contended,  in  so  far  re- 
pealed the  act  1681.  But  the  Court  held  then,  contrary  to  what  is  now  settled, 
tbtl  that  act  did  not  extend  to  Scotland. 

I  2 
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money  thus  won,  was  annulled;  the  act  merely  authorised 
a  new  party  to  sue  upon  it.     But  the  law  as  to  such  secu« 
rities,  (though  not  as  to  the  other  matters  provided  for  by 
the  act,)  was  changed  by  9  Ann.  c.  14,   which  has  been 
long  held  to  extend  to  Scotland.     This  statute,  (besides  cer- 
tain proYisions  authorising  any  person  who  shall  lose  money 
to  the  amount  of  £.10,  or,  failing  him,  any  informer,  to  re- 
coyer  it  from  the  winner,  who  is  to  be  compelled  to  answer 
on  oath  as  to  the  money  won  by  him,  as  also  several  provisions 
for  repression  of  deceitful  gaming  and  of  gaming  quarrels,) 
enacts,  ^^  That  all  notes,  bonds,  bills,  judgments,  mortgages, 
**  or  other  securities  or  conveyances  whatsoever,  given,  grant- 
<<  ed,  drawn,  or  entered  into,  or  executed  by  any  person  or 
*^  persons  whatsoever,  where  the  whole,  or  any  part  of  the 
**  consideration  of  such  conveyances  or  securities  shall  be  for 
<^  any  money  or  other  valuable  thing  whatsoever,  won  by  gam-* 
<'  ing  or  playing  at  cards,  dice,  tades,  tennis,  bowls,  or  other 
**  game  or  games  whatsoever,  or  by  betting  on  the  sides  or 
*\  hands  of  such  as  do  game  at  any  of  the  games  aforesaid,  or 
<<  for  the  reimbursing  or  repaying  any  money  knowingly  lent 
<*  or  advanced  for  such  gaming  or  betting,  as  aforesaid,  ot 
*^  lent  or  advanced  at  the  time  and  place  of  such  play  to  any 
«<  person  or  persons  so  gaming  or  betting  as  aforesaid  or  that 
^^  shall,  during  such  play,  so  play  or  bett,  shall  be  utterly  void, 
^*  frustrate  and  of  none  effect,   to  all  intents  and  purposes 
«  whatsoever ;  any  statute,  law  or  usage  to  the  contrary  there- 
^'  of,  in  any  wise,  notwithstanding."     The  statute  likewise 
provides,  that,  in  case  of  conveyances  to  affect  lands  granted 
for  such  a  cause,  the  granter  shall  forfeit  the  lands  in  favour 
of  the  person  who  would  have  succeeded  to  them  on  his  death. 
This  act  undoubtedly  cuts  off  all  action  on  bills  or  other  secu- 
rities therein  described,  whether  granted  in  whole  or  in  part 
for  a  gaming  consideration  ',  so  long  as  they  are  in  the  hands 

>  This  WM  decided  in  M*CouU  v.  Braidwood,  £ch  March  1767,  Morr.  0518^ 
whmn  m  charge  on  a  bill  for  £.8,  by  the  creditor  against  the  granter,  was  sua- 
pendedy  on  the  ground  that  it  was  given  partly  for  money  won  at  play ;  it 
•being  thus  held,  (as  the  circumitances  of  the  case  imply,)  thai  the  act  of  Anna, 
though  it  allows  play  for  any  sum  below  £.10  paid  in  money,  annuls  all  secu- 
ritics  for  whatarer  aum,  and  that  equally,  whether  gaming  is  altogether,  or 
only  in  part,  the  consideration  of  the  security.     At  the  sama  time,  thero  was  tp 
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ef  parties  who  were  privy  to  the  cause  of  granting  them  \ 
Its  effect  against  the  bonajide  indorsees  of  such  bills  or  notes 
shall  be  considered  along  with  the  case  of  bona  Jide  holders 
of  bills  or  notes  granted  for  usurious  considerations,  and  other 
securities  declared  nuU  by  statute.  It  has  been  decided  in 
one  English  case',  with  regard  to  money  lent  at  the  time  and 
place  of  play,  that  an  action  for  the  debt  is  competent,  though 
not  on  a  bill  granted  for  it ;  it  being  held,  that,  though  the  bill, 
which  was  granted  partly  for  this  money  and  partly  for  money 
won,  was  null  by  the  act,  the  claim  of  debt,  if  otherwise  in- 
structed, remained  entire.  But,  in  Scotland,  such  a  claim,  if 
exceeding  £.100  Scots,  could  not  be  instructed  except  by  the 
debtor's  writ  or  oath ;  and  any  writing  granted  by  him  to  the 
creditor  would  be  void,  under  the  act,  as  a  security. 

2.  Usury  consists  in  taking  a  higher  rate  of  interest  for 
the  use  of  money  lent,  than  is  permitted  by  law.  It  is  not 
committed  by  any  contract  made  in  a  foreign  country,,  which 
stipulates  no  more  than  the  rate  of  interest  allowed  by  the 
laws  of  that  country,  though  it  should  exceed  the  rate  of 
interest  permitted  here^.  In  this  country,  it  is  regulated 
by  the  12  Anne,  stat.  2,  c.  16,  which  enacts,  that  no  person 
shall  take,  ^*  directly  or  indirectly,  for  loan  of  any  moneys, 
<^  wares,  merchandise,  or  other  commodities  whatsoever,  above 
<<  the  value  of  £.5  for  the  forbearance  of  £.100  for  a  year,  and 
**  so  after  that  rate  for  a  greater  or  lesser  sum,  or  for  a  longer 
**  or  shorter  time ;  and  that  all  bonds,  contracts  and  assu* 

thit  CMe  a  reterraiioa  of  any  separate  claim  which  the  charger  might  have  for 
fumithings  or  advances,  such  a  claim  being  considered  as  remaining  entire« 
though  the  security  for  it  was  void  in  terms  of  the  act. 

'  In  an  English  case,  Lloyd  i?.  Gordon,  2  Swanst.  180,  the  Chancellor 
granted  an  injunction  to  prevent  the  original  payee  of  such  a  note  ftrom  nego- 
tiating St.  If  a  similar  case  occurred  in  Scotland,  the  Court  of  Session  would 
pfTobably  grant  an  interdict  against  the  negotiation,  or  would  sequestrate  the 
Dote,  so  as  to  take  it  into  their  own  custody.  As  to  the  nullity  of  such  a  note 
IP  the  payee's  hands,  see  Sigel  v,  Jebb,  3  Stark.  I,  per  Abbot,  C.  J. 

'  Robinson  t^.  Bland,  2  Burr.  1077. 

■  Id  Campbell  p.  Ramsay  Hannay,  15th  Feb.  1809,  P.  C,  £.8  per  cent  was 
^allowed  on  a  bond  granted  in  the  East  Indies.  In  Wilkinson  v.  Monies^  28th 
Jane  1821,  £.7  per  eat.  was  allowed  on  a  debt  contracted  in  South  Caro- 
lina. Vide  alto  I  Bell,  297,  note  1,  4th  edition,  and  EagUsh  cases  therein  re* 
fcrred  to. 
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*>  ranees  whatsoever,  made  (after  the  time  aforesaid)  for  pay-^ 
**  ment  of  any  principal  or  money  to  be  lent,  or  covenanted 
*<  to  be  performed  upon,  or  for  any  usury,  whereupon  or 
"  whereby  there  shall  be  received  or  taken  above  the  rate  of 
**  £.5  in  the  hundred,  as  aforesaid,  shall  be  utterly  void." 
It  farther  enacts,  that  any  person  who  shall  ^^  take,  accept 
**  and  receive,  by  way  and  means  of  any  corrupt  bargain, 
*<  loan,  exchange,  chevisance,  shift  or  interest  of  any  wares, 
^*  merchandise,  or  other  thing  or  things  whatsoever,  or  by  any 
^^  deceitftd  way  or  means,  or  by  any  cover,  engine  or  deceitful 
^<  conveyance,  for  the  forbearing  or  giving  day  of  payment  for 
**  one  whole  year,  of  and  for  their  money  or  other  thing,  above 
*^  the  sum  of  £.5  for  the  forbearing  of  £.100  for  a  year,  and 
'^  so  after  that  rate  for  a  greater  or  lesser  sum,  or  for  a  longer 
'*  or  shorter  term,  shall  forfeit  and  lose  for  every  such  offence 
**  the  treble  value  of  the  moneys,  wares,  merchandise  and  other 
**  things  so  lent,  bargained,  exchanged  or  shifted."  The 
statute  also  imposes  certain  penalties  on  the  brokers  transact- 
ing the  loan,  who  shall  take  above  5s.  per  cent,  for  their  trouble, 
or  12d.  per  cent,  for  making  or  renewing  the  bill  or  bond,  or 
any  counter-biU  or  bond  concerning  it. 

By  this  statute,  every  security  granted  for  a  usurious  cause 
is  absolutely  void,  (and  that  not  only  as  to  the  principal  party, 
but  as  to  a  cautioner  bound  conjunctly  with  him,  though  the 
Usury  should  be  stipulated  by  writing  separate  from  the  joint 
bond  to  which  he  is  not  privy ',)  either  if  more  than  the  legal 
interest  has  been  stipulated  in  it,  though  not  actually  paid, 
or  if  such  interest  is  taken,  though  not  stipulated  in  the 
security  *.  But,  in  order  to  have  this  effect,  the  interest  must 
be  reserved,  taken,  or  stipulated  at  the  time  of  granting  the 
security ;  if  taken  afterwards,  without  being  then  stipulated, 
this  merely  founds  an  action  for  triple  penalties^.  A  pnK 
inissory-note  for  £.65,  5s.  on  a  loan  of  £.60,  is  usurious  and 

I  Stracban  v,  Grabaro,  IStb  June  1823,  2  S.  and  D.  391  ;  3  Mumjp  434. 

>  1  Bell,  309-10. 

'In  Ferrall  v.  Shaen,  1  Saund.  295,  it  was  held  not  to  be  a  good  defence 
againtt  a  bond,  that  usurious  interest  bad  been  taken  upon  it  after  it  wn  ynmU 
rr/,  there  being  no  evidence  that  this  was  contemplated  at  the  time  of  granting 
it.  At  the  same  time,  it  was  said  that  the  plaintiff  might  thereby  hare  ren- 
dtTcd  himself  liable  to  the  triple  pGiialties. 
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void ' ;  also  an  agreement  for  the  loan  of  stock,  whereby  the 
lender  reserves  the  dividends  it  would  have  yielded,  and  also 
the  option  of  having  it  replaced,  or  the  sum  produced  by  it 
repaid  to  him  with  5  per  cent,  interest  '•  In  this  case  he 
was  secured,  at  all  events,  in  the  principal,  with  5  per  cent^y 
and  the  chance  of  earning  more.  Intention  is  not  declared 
necessary,  in  order  to  void  the  contract;  but,  if  the  ex^^ 
action  of  more  than  the  legal  interest  is  proved  to  have  pro«> 
ceeded  from  mistake,  as  from  a  miscalculation  of  interest,  the 
contract  will  stand'.  For  the  reasons  already  mentioned  % 
usury,  like  any  other  illegal  consideration,  may  be  instructed 
prout  de  Jure  though  it  should  not  appear  on  the  face  of  the 
contract.  Thus  ^,  letters  written  by  the  payee  to  the  granter 
of  a  note  alleged  to  be  usurious,  near  the  time  of  granting  it, 
were  admitted  in  evidence  of  the  usury.  But  a  declaration  by 
the  payee  of  a  promissory-note,  (not  made  at  the  time  of  grant* 
ing  it,)  that  it  was  a  substitute  for  a  bill,  accepted  on  account 
of  a  gaming  debt,  was  held  to  be  inadmissible  against  an  in- 
dorsee of  the  note  ^  not  being  part  of  the  transaction. 

A  bill  or  note  becomes  invalid,  in  terms  of  the  act,  if  even 
a  small  part  of  the  consideration  for  it  be  usurious''.  The 
words  of  the  act  do  not  distinguish  between  this  case  and  that 
where  the  whole  consideration  is  usurious. 

Although  the  biU  or  other  security  should  be  annulled,  the 
debt,  if  contracted  previously  without  reference  to  the  usurious 
transaction,  may  be  proved  aliunde  ^. 

If  the  usurious  debt  is  paid, — for  instance,  if  it  has  been 

>  Scott  V,  Nicboll,  4  Doiigl.  314. 
■  White  p.  Wright,  2  B.  and  Cr  273. 

*  1  Bell,  310.  '  Ante,  HI. 

*  Kent  V.  Loweo,  1  Campb.  177-80. 

*  Beaucbamp  v.  Parry,  1  B.  and  Ad.  89* 

*  Harrison  o.  Hannel,  5  Taunt.  780.  This  was  an  action  on  a  bill,  granted 
along  with  two  other  bills,  by  a  father  for  behoof  of  bis  son,  partly  to  cover  a 
legal  debt  contracted  by  him  at  the  time,  and  partly  to  cover  a  preceding  usu- 
rious debt.  The  bill  in  question  was  tberefbre  held  void,  as  being  granted  for 
a  usurious  consideration,  although  the  whole  bills  were  sufficient  merely  to 
cover  the  legal  part  of  the  transaction. 

'  In  Philips  «.  Cockayne,  3  Camp.  119,  although  the  bill  sued  upon  was 
held  to  be  null  as  granted  for  usury,  the  plaintiff  waa  found  entitled  to  recover, 
tlie  original  debt  under  a  count  for  goods  sold  and  delivered.    In  Gray  v.  Fow- 
ler, 1  H.  Bl.  462,  the  Court  of  Common  IMeas  found,  that  the  original  dt:bt 
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contracted  on  bills  which  are  retired,  the  debtor  cannot  clum 
repetition,  though  he  may  reduce  the  bills,  and  sue  for  the 
triple  penalties  ^  In  England,  repetition  of  the  usurious 
profits  has  been  allowed  in  a  court  of  equity,  on  the  ground 
that  the  usurer  was  to  be  considered  as  the  only  party  who  was 
versans  in  re  iUicita*.  But  it  may  be  doubted  whether  both 
parties  are  not  in  this  situation,  though  the  borrower  is  gene*^ 
rally  the  sufferer.  On  the  other  hand,  it  has  been  recently 
decided',  that  a  court  of  law  will  set  aside  a  usurious  bond^ 
without  requiring  payment  of  the  real  debt,  with  legal  interest ; 
it  being  contrary  to  the  policy  of  the  usury  laws  to  allow  any 
effect  to  such  a  security.  It  has  been  also  heldS  that,  if  a 
security  claimed  on,  under  a  commission  of  bankruptcy,  turns 
out  to  be  usurious,  the  creditor  wiU  not  be  allowed  to  rank  on 
this  security,  even  for  what  he  has  adyanced.  It  was  once  de* 
cided',  that  a  debtor  who  had  pawned  goods  on  a  usurious 
consideration  could  not  demand  them  back,  even  in  a  court  of 
law,  without  tendering  the  sum  advanced  to  him ;  and%  that  a 
party,  who  had  granted  bills  innovating  a  usurious  debt,  could 
not  claim  to  be  reponed  against  a  judgment  upon  these  bills, 
(obtained  under  his  own  warrant  of  attorney,)  without  paying 
the  principal  and  legal  interest.  The  soundness  of  this  hist 
decision,  however,  was  questioned  in  the  more  recent  case  first 
quoted.  The  other  decision,  which  appears  to  have  proceeded 
in  part  on  the  maxim.  In  pari  delicto^  mehor  est  conditio  pos^ 
sidentisy  has  also  been  overruled ;  and  it  is  held  that  the  tender 
therein  referred  to  is  not  now  necessary,  either  at  law''  or  in 
equity  •. 

being  contracted  for  furnitbings  of  malt,  wu  good,  although  the  deed  sued  on, 
which  was  granted  for  usurious  interest  in  addition  to  that  debt,  was  held  to  be 
▼Old. 

■  Nisbetand  Buchan  v.  Cullen,  )st  Feb.  1811,  F.  C. 

'  Bosanquet  v,  Dashwood,  Cas.  Temp.  Talb.  38 ;  Ord  on  Usury,  HI. 

'  Roberts  o.  Goft,  4  B.  and  Aid.  92. 

•  BenBeld  v,  Solomons,  9  Ves.  8i. 

•  Fiuroy  o.  Gwilliro,  1  T.  R.  153. 

•  Hindle  v.  O'Brien,  1  Taunt.  4ia 

'  Cowie  V.  Harris,  I  M.  and  Malk.  HI ;  Tregoning  o.  Attenboroogb, 
7  Bingh.  97  ;  Parsons  v.  Heathorn,  Chitty,  116^  note  6;  and  obaerTations 
in  Wood  V.  Grimwood,  10  B.  and  Cr.  679. 

'  Barnard  v.  Young,  17  Yes.  44. 
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It  is  &rther  said  to  be  the  rule  in  English  courts  of  equity ' , 
to  grant  no  relief  against  usurious  contracts,  unless  the  debtor 
pays  the  original  debt  and  legal  mterest*  The  same  prin- 
ciple appears  to  have  been  once  adopted  in  Scotland,  in  a 
case'  where  the  lender,  having  taken  an  heritable  security, 
the  effect  of  which  (as  held  by  the  Court)  was  to  give  him 
10  per  cent.y  it  was  decided,  that  the  subjects  mortgaged  by 
the  security  were  redeemable  on  payment  of  the  principal 
sum  with  legal  interest.  But  it  is  the  opinion  of  a  learned 
author',  that  the  security  ought  to  have  been  altogether  redu- 
ced ;  and  this  appears  to  be  the  only  doctrine  consistent  with 
the  words  of  the  statute  of  Anne.  Farther,  if  the  debt  is  iden- 
tified with  the  usurious  contract,  and  was  not  antecedent  to  it, 
may  it  not  be  doubted,  whether  it  is  not  contrary  to  the  act 
of  Anne,  thus  to  preserve  it  to  any  effect,  seeing  that  act  is 
intended  to  nullify  every  debt  depending  on  the  usurious  se- 
curity ?  At  all  events,  it  is  settled  ^,  that,  if  the  parties  to  a 
usurious  contract  should  cancel  it,  and  the  debtor  should  grant 
a  new  security  to  the  creditor  for  the  principal  sum  really 
due,  with  legal  interest,  this  new  security  will  be  good.  Even 
in  England,  where  a  consideration  is  required  to  validate  such 
a  contract,  when  not  under  seal,  the  natural  obligation  to  pay 
the  original  debt  is  held  to  be  a  sufficient  consideration* 
But  the  true  principle  (applicable  in  Scotland)  appears  to  be, 
that  the  consideration  of  such  new  security  is  not  usurious, — 
a  usurious  consideration  alone  being  declared  by  the  act  to  be 
a  ground  of  nullity*.  A  new  security,  however,  granted  for 
the  illegal  interest,  cannot  be  enforced,  being  a  security  in 
terms  of  the  act,  "  whereupon  or  whereby"  more  than  the 
legal  interest  is  exacted^.     It  has  been  even  held'',  that  a  new 

'  Vid€  HoU*»  Rep.  271,  Art.  7,  and  cases  therein  cited.     Ord  on  Usurj, 
141. 
'  Meal  V.  Thom,  27th  Nov.  1810,  F.  C. 
'  1  Bell.  309,  note  3. 

*  Barnes  v.  Headly,  Justice  Chambre's  opinion  in  1  Caropb.  167,  as  rever- 
sed by  the  Court  of  Common  Pleas,  in  2  Taunt.  184. 

*  Vide  argument  with  reference  to  Wright  v.  Wheeler,  1  Camp.  165,  note. 

*  In  Preftton  v,  Jackson,  2  Starkie,  237,  a  note  granted  for  such  Illegal  in- 
terest was  found  null  even  in  the  hands  of  an  onerous  indorsee. 

'  Per  Best,  C.  J.  in  Wicksv.  Gogerly,  1  R.  and  M.  123;  I  C.  and  P.  396.  In 
Davies  v.  Franklin,   I  B.  and  Ad.  14a$,  the  Court  of  King's  Bench  held,  that, 
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security  for  the  principal  and  legal  interest,  granted  after  pay- 
ment of  usurious  interest  on  previous  securities  for  the  same 
debt,  is  usurious,  unless  the  interest  so  paid  is  first  deducted; 
because  the  effect  of  such  a  transaction,  taken  altogether, 
would  be  to  leave  the  creditor  in  possession  of  usurious  profits. 
With  regard  to  the  indorsee  of  a  bill  or  note  granted  either 
for  usury,  or  any  other  illegal  consideration,  such  a  conside- 
ration may,  in  dl  cases,  be  pleaded  against  him,  if  he  knew 
of  it  when  he  took  the  bill  or  noteS  or,  in  England,  if  he 
took  it  after  it  became  due'.  But,  unless  under  these  circum- 
stances, a  bona  fide  holder  of  a  bill  or  note  granted  for  an  ille- 
gal cause,  will  not,  on  that  account,  be  liable  to  any  objection 
at  common  law.  The  principle  of  this  doctrine  has  been 
already  explained'.  The  doctrine  has  been  established  by  a 
number  of  decisions  ^.     But  there  is  a  class  of  cases,  in  which 

a  judgment  obtained  on  a  warrant  of  attorney,  given  to  secure  a  bond  for  a 
gaming  debt,  could  not  be  aet  aside,  if  the  granter  of  the  bond  bad  represented 
to  the  purchaser  that  it  was  a  Talid  debt.  But  this  opinion  seems  to  have  pro- 
ceeded on  (he'ground,  that  the  personal  exception  against  the  party  was  suffi- 
cient  to  bar  him  from  setting  aside  a  judgment  adbutU^  oUaiMed, 

■  Steers  17.  Lashlcy,  6  T.  11.  61 ;  Wyatt  v.  Bulmer,  2  £sp.  537 ;  Newby  «. 
Smith,  2  £sp.  539. 

*  Tin's  was  decided  in  Brown  v.  Turner,  7  T.  R.  630.  But  the  effect  of  an 
indorsee  taking  a  bill  or  note  which  is  overdue,  in  rendering  him  liable  to  the 
objections  pleadable  against  the  indorMsr,  shall  be  afterwards  considered  under 
the  head  of  indorsation.  In  a  subsequent  case,  Aubert  v,  Maxe,  2  Bos.  and 
Pull.  371,  the  Court  of  Common  Pleas  held,  that  this  decision,  and  that  of  Steers 
V,  La&hley,  were  contrary  to  the  principle  of  two  previous  decisions,  Petrie  o. 
Hannay,  3  T.  R.  418,  and  Fatkneyr.  Reynous,  4  Burr.  2070,  in  both  of  which 
cases,  parties  who  bad  paid  debts  due  by  third  persons  on  account  of  illegal  trana-> 
actions,  were  held  to  have  a  good  action  for  reimbursement  against  those  per- 
sons, on  the  ground  that  this  action  did  not  arise  directly  out  of  the  illegal  trans- 
action, but  was  merely  collateral  to  it.  But  the  Court,  in  the  case  of  Aubert  v. 
Maze,  considered  these  decisions  to  be  very  doubtful,  and  decided  this  case  on 
an  opposite  principle,  finding  that  the  plaintiff*  had  no  claim  against  the  defend- 
ant for  the  moiety  of  certain  losses  paid  by  him  on  an  illegal  insurance  partner^ 
ship  in  which  both  parties  were  jointly  engaged*  The  principle  deducible  from 
this  last  case  appears  to  be,  that  no  party  can  have  a  claim  arising,  either  directly 
or  indirectly,  from  his  accession  to  an  illegal  transaction.  This  principle  seetna 
also  to  be  applicable  to  the  case  of  Seddons  «.  Stratford,  already  noticed,  onft, 
128,  note  1. 

*  Atkie,  112. 

4  In  Winsunley  t;.  Bowden,  5.  Selw.  N.  P.  385^  5tb  edition.  Lord  Keiiyon 
held  it  to  he  no  defence  by  the  maker  of  a  promissory-note  against  an  innocent 
iuJoii^ee,  that  the  note  had  been  given  for  hits  against  the  defendant  in  a  lottery •« 
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Securities  granted  for  such  considerations  b.v6  declared  by 
statute  to  be  altogether  void.  Among  these,  are  securities 
granted  for  gaming  considerations,  as  provided  against  in 
the  foregoing  act  of  9  Anne  ;  securities  granted  for  the  ran- 
som or  on  accoimt  of  money  lent  for  the  ransom  of  British 
ships  or  merchandise  from  an  enemy ' ;  and,  till  the  recent 
act  58  Geo.  III.  c.  93,  all  securities  granted  for  usurious 
considerations.  The  decisions  in  Scotland  were  long  at  vari- 
ance with  those  in  England,  on  the  question,  whether  the 
nullity  declared  with  regard  to  these  several  securities  ren- 
ders a  bill  or  note  ineffectual  in  the  hands  of  a  bona  fide  one- 
rous indorsee.  In  Scotland,  it  was  at  first  decided,  with  re- 
gard to  bills  granted  for  gaming  debts ',  that  their  nullity, 
under  the  act  9  Anne,  cannot  be  pleaded  against  an  onerous 
indorsee.  Such  a  nullity  was  indeed  sustained  about  the 
same  time,  and  after  nearly  the  same  course  of  argument,  as 
a  ground  for  reducing  similar  bills,  in  a  question  with  a  cre- 
ditor arresting  their  amount  in  the  granter's  hands  ;  the  Court 
holding,  that  the  cause  of  granting  them  might  be  proved,  in 
terms  of  the  act,  either  by  the  oath  of  the  party  winning  the 
money,  or  by  the  nominal  payee  to  whom  the  bills  had  been 
taken  payable  for  his  behoofs.  In  this  case,  however,  it 
might  be  held,  that  a  creditor  arresting  the  debt  was  not 
in  the  situation  of  an  onerous  indorsee,  but  was  liable  to 
aU  the  objections  pleadable  against  his  principal.  It  seems 
to  have  been  likewise  held,  with  regard  to  usiury,  in  one 
case  *,  though  not  very  intelligibly  reported,  that  it  does  not 
form  a  good  ground  of  nullity  against  an  onerous  indorsee. 

insurance.  In  Dagnall  r.  Wylie,  2  Camp.  32,  1 1  Cast.  4^j,  the  indorsee  of  a 
biU  suing  the  acceptor  was  found  not  to  be  affected  by  an  exorbitant  cliarge  for 
brokerage  which  had  been  made  upon  it,  (by  a  party  whose  name  was  not  on  the 
bill.)  contrary  to  the  act  12  Anne.  In  Jones  v,  Davison,  Holt,  250,  this  doc- 
trine  was  held  regarding  the  effect  of  an  exorbitant  charge  fur  commission,  (by 
a  party  who  undertook  to  get  n  bill  discounted,  but  whose  name  was  not  on  the 
bill,)  against  an  indorsee.  V'tdit  also  the  same  doctrine  btated  in  Wyatt  v.  Bui- 
mer,  2  Esp.  537. 
>  Ant€  129,  note  9. 

*  Neilson  r.  Bruce,  25th  Jan.  1740,  Morr.  9507-8;  and  Stewart  v,    Hit»lop, 
18th  Feb.  17+K  Morr.  9510. 

'  iVingle  II.  Uiggar,  7th  Nov.  1740,  Morr.  9500. 

*  Caiiipbwll  V.  ,  l:Uh  U«c.  1773,  Mtirr.  l(it3:J. 
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In  England,  though  a  strong  inclination  was  once  expressed  \ 
to  find  such  bills  or  notes  available  to  bona  fide  onerous  in-^ 
dorsees,  it  is  settled,  by  a  long  train  of  decisions,  that,  when 
they  are  declared  altogether  null  by  statute,  they  cannot  be 
made  available  to  any  purpose,  in  whatever  hands  they  are 
placed '.  Indeed,  it  does  not  appear  that  the  words  of  the 
difierent  acts,  declaring  the  absolute  nullity  of  the  securities 
to  which  they  refer,  can  be  reconciled  with  the  idea  of  giving 
them  effect  even  in  the  hands  of  indorsees.  The  correctness, 
therefore,  of  the  early  Scotch  decisions  on  this  subject  has 
been  long  questioned,  and,  after  several  recent  cases,  in  which 
cdntrary  opinions  were  held  by  the  Court ',  it  has  been  at 
last  deliberately  decided,  that  the  bona  fide  onerous  indorser 

'  Per  GIbba,  C.  J.,  in  Jones  v.  Da?idton,  Holt,  257-8. 

'  The  first  case  on  this  subject  is  Bower  v,  Bampton,  8  Str.  1 155,  where  the 
■ct  9  Ann.  was  held  sufficient  to  nullify  certain  promissory.notes  given  for 
money  which  the  grantee  hod  advanced  to  the  granter  to  play  with  dice,  even 
in  the  hands  of  a  homa  fide  onerous  indorsee.     The  same  rule  was  enforced 
against  such  an  indorsee,  in  Lowe  v.  Waller,  2  Dougl.  735,  being  the  case 
of  bills  that  were  held  by  the  jury  to  have  been  taken  for  a  usurious  consideration. 
It  was  again  enforced  by  Lord  Ellenborough  at  Nisi  Prius,  with  regard  to 
bills  granted  for  usurious  causes,  in  the  cases  of  Young  v,  Wright,  1  Camp. 
139,  and  Ackland  v.  Pierce,  2  Camp.  599,  though  the  usurious  agreement, 
in  this  last  case,  was  not  known  to  the  drawer,  but  was  the  result  of  an  un- 
derstanding between  the  acceptor  and  a  third  party.     Afterwards,  great  doubts 
were  expressed  on  the  point  in  the  case  of  Jones  v.  Davidsoh,  note  1,  by  Gibbs,  C. 
J.,  who  said,  that  he  would  reserve  it  when  it  occurred.     But,  in  the  subsequent 
case  of  Lowes  v.  Massaredo,  I  Stark.  385,  which  was  the  case  of  a  bill,  first  in- 
dorsed to  one  party  for  a  usurious  cause,  and  then  indorsed  by  him  onerously  to 
the  plaintiflT,  who  had  no  knowledge  of  the  usury,  the  Court  of  King*s  Bench 
bdd,  that  the  first  indorsement,  (through  which  the  plaintiff  derived  his  title,) 
was  entbrdy  voided  by  the  act  of  Anne,  and  that  it  was  too  late  to  duturb  the  rult 
which  had  been  established  by  the  case  of  Lowe  v.  Waller.     In  another  case, 
Sbtlleto  o.  Theed,  7  Bingh.  405,  the  nullity  was  enforced  against  the  htma  fida 
onerous  indorsee  of  a  note  which  had  been  granted  for  a  bet  of  £.  185,  on  ac- 
count of  the  St  Leger  Sukes.     The  same  rule  was  enforced  in  Aliker  «.  Howell, 
1  Nev.  and  Mann.  191. 

In  one  case,  Henderson  v.  Benson,  8  Price,  281,  a  bill  accepted  for  a  gaming 
debt  was  held  to  be  null  even  in  the  hands  of  an  indorsee,  although  the  drawer, 
at  the  time  of  drawing,  knew  notliing  either  of  the  acceptor  or  the  payee ;  it  be- 
ing held,  with  reference  to  the  consideration,  as  affecting  its  validity,  that  it  was 
not  a  complete  instrument  till  acceptance. 

■  White's  Trustees  v.  Johnstone's  Trustees,  22d  June  1819,  N.  R.,  noticed 
in  5  S.  and  D..1I0.  This  case  was  compromised.  EUiot  «.  Cocks  and  Co., 
24Uj  Nov.  1826.  5  &  and  U.  40. 
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6f  abill  accepted  for  a  gambling  debt,  has  no  claim  on  it 
against  the  acceptor  '•  But  it  has  been  decided,  that  the  bona 
Jide  and  onerous  assignee  to  a  bond  granted  for  such  a  debt 
has  recourse  against  the  cedent,  although  the  warrandice 
should  be  from  fact  and  deed  only '. 

With  regard  to  one  of  the  cases  now  mentioned,  yiz.  that 
of  securities  granted  for  usury,  the  question  is  now  excluded, 
by  the  58  Geo.  III.  c.  93,  which  enacts,  that  no  bill  or 
note,  though  given  for  a  usurious  consideration^  or  on  a 
usurious  contract,  shall  be  void  in  the  hands  of  an  indorsee 
for  value,  imless  he  knew  of  the  usurious  consideration  or 
contract,  at  the  time  of  giving  value  for  such  bill  or  note. 
It  has  been  held  in  England  ^,  that  when  a  note  is  tainted 
with  usury,  the  holder,  in  order  to  get  the  benefit  of  this 
statute,  must  prove  that  he  is  a  Inma  fide  holder ;  and  the 
same  thing  wo\dd  probably  be  required  in  Scotland,  notwith- 
standing the  ordinary  presumption  of  bona  fides  in  &vour  of 
all  holders  of  notes,  because,  unless  by  virtue  of  this  statute, 
the  document  is  not  a  note,  and,  consequently,  has  none  of  its 
privileges. 

The  law  of  England  has  adopted  some  modifications  of  the 
doctrine  now  mentioned  ^,  with  regard  to  the  indorsees  of  bills 
or  notes  declared  null  by  statute ;  and  which,  whether  the  de- 
cisions establishing  them  relate  to  usury  or  other  conside- 
rations, are  equally  applicable  to  every  such  case  of  nullity. 
1^,  Although  the  indorsee  should  be  cut  off  from  his  action 
against  the  other  parties  to  such  a  bill  or  note,  he  has  a  good 
claim  against  his  indorser '.    This  claim  must  be  made,  either 

I  HtmiltoD  9.  Russell,  18cb  May  1832,  10  &  D.  B.  549. 

■  White's  Trustees  v.  Graham,  iSUi  May  1828,  F.  C.  In  a  receot  case, 
Ballaotyne  and  Ca  v.  Abud  and  Sons,  15th  Jan.  1828,  6  Shaw  and  D.  384,  a 
majority  of  the  Court,  (2d  DiTi'sion,)  viz.  Lords  Glenlce  and  Alloway,  held, 
that  an  allegation  of  usury  by  the  holders  of  a  bill  in  acquiring  it,  was  not  a 
good  ground  for  passing  a  bill  of  suspension  by  the  acceptors.  But  this  opinion 
was  not  necessary  for  deciding  the  case,  as  the  allegation  was  too  vaguely  oiade^ 
mnd  the  presiding  Judge  (Ld.  J.  C.)  founded  his  opinion  for  passing  the  bill  on 
this  last  point  alone,  while  he  reserved  bis  opinion  on  the  other  point. 

*  Wyat  p.  Campbell,  1  M.  and  Malk.  Sa 

*  Laid  down  in  Bower  v.  Bampton,  2  Str.  1155. 

*  In  Edwards  o.  Dick,  4  B.  and  Aid.  212,  the  drawer  and  payee  of  a  bill 
for  money  won  at  play,  who  had  indorsed  it  to  a  third  party,  having  pleaded  its 
nullity  against  his  indorsee,   the  Court  uf  King's  Bench   repelled   the   plci^ 
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on  the  bill  or  note  itself,  or  on  the  original  consideration  of 
indorsing  it '.  In  a  case  already  referred  to ',  the  Court  of 
King's  Bench  appear  to  have  sustained  action  on  the  bill, 
holding,  that  though  the  words  of  the  act  9  Anne  nullified  all 
bills,  notes,  &c.  generally,  it  could  not  be  meant  to  nullify  the 
obligation  by  the  payee  and  indorser  of  such  bills  or  notes  to 
onerous  indorsees.  An  indorsement  has  long  been  held^,  to 
be  a  new  bill  by  the  indorser,  in  which  he  is  liable  to  the  in- 
dorsee as  drawer.  The  principle  of  this  doctrine  appears  to 
apply  also  to  an  action  brought  by  the  holder  against  a  pre- 
vious indorser,  whose  indorsement  was  granted  after  the  usury ; 
for  the  first  indorsement  of  that  kind  may  be  considered  as  a 
new  bill,  which  may  therefore  be  effectually  transmitted  by 
the  subsequent  indorsements ;  and,  besides,  each  indorser  will 
be  liable  to  the  holder  on  his  own  indorsement,  as  on  a  new 
bill  ^ ;  2c%,  If  an  indorsee  to  such  a  bill  or  note  takes  a  new 
security,  without  knowing  of  the  nullity  that  affected  the 
old  one,  the  new  security  will  be  good  to  him  '  ;  such  a  se- 
curity not  being  granted  for  any  consideration  struck  at 
by  the  statutes.  The  same  rule  will  apply  to  a  security 
granted  by  the  borrower  on  the  lender's  account  to  a  party 

holding,  that  a  different  decision  would,  (contrary  to  the  policy  of  the  act,)  en- 
able tlie  winner  of  sucb  money  to  retain  it  in  bis  own  bands. 
»  Chitty,  115. 

*  Edwards  v.  Dick,  142,  note  5.  •  Post. 

*  Vide  Day  v.  Stuart,  3  M.  and  Pay.  334,  6  Bingb.  109«  where  this  doctrine 
was  held  in  an  action  by  the  indorser  of  a  bill  said  to  hare  been  drawn  for  stock 
exchange  differences  against  the  drawer  and  indorser.  In  anorher  case,  Green- 
land v.  Dyer,  2  M.  and  Ryl.  422,  Dans,  and  Lloyd,  147,  it  was  decided,  that' 
a  bill  accepted  to  the  broker  for  repayment  of  illegal  stockjobbing  differences 
paid  by  him,  is  good  to  an  onerous  Indorsee.  In  Amory  v.  Mereweathcr,  2 
B.  and  Cr.  573.  the  contrary  was  decided,  solely  because  the  plaintiffs  were 
held  not  to  be  in  bona  fide, 

*  TUis  was  held  where  the  original  security  had  been  declared  Toid,  as  granted 
on  account  of  a  gaming  debt,  in  George  v.  Stanley,  4  Taunt  683.  The  sam^ 
doctrine  was  held  in  Cuthbert  t;.  Halley,  8  T.  R.  390,  where  a  person  having 
received  bona  fide,  and  for  value,  several  promissory-notes  which  had  been 
given  to  his  indorser  for  usurious  causes,  and  having  afterwards  exchanged  thetq 
for  a  bond  from  the  granter,  the  Court  of  K.  B.  sustained  action  on  the  bond, 
holding  that  it  was  not  a  security  granted  for  a  usurious  consideration.  In  the 
case  of  Barnes  v,  Headiy,  already  cited,  137,  note  4.  a  decision  was  given  in 
favour  even  of  a  new  security  between  the  parties  to  a  preceding  usurious  CDn- 
tract,  the  usurious  contract  having  been  annulled,  and  the  new  security  granted 
only  fur  the  principal  sum  and  legal  interest. 
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to  whom  the  lender  is  uidebted,  but  who  is  not  privy  to  the 
usurious  part  of  the  transaction*.     But  when  the  indorsee, 
before  he  takes  the  new  security,  is  aware  of  the  illegal  con* 
"  sideration  of  the  former  security,  it  has  been  held,  that,  as  to 
him,  the  new  security  is  in  the  same  condition  with  the  old 
one,  and  that  therefore  it  is  void,  as  being  taken  by  him  in 
furtherance  of  the  illegal  consideration '.     Such  a  new  secu- 
rity will  of  course  be  invalid,  if  granted  to  the  person  who  is 
party  to  the  original  transaction  ^.    On  the  other  hand,  when 
a  bill  has  been  granted  as  a  substitute  for  a  previous  bill  taint- 
ed with  usury,  and  a  third  bill  is  then  granted,  merely  for  the 
purpose  of  raising  money  to  retire  the  second  bill,  this  third 
bill  is  not  challengeable  ^.     When  two  bills  are  granted,  one 
for  a  sum  really  due,  and  another  for  usury,  (both  being  null, 
however,  on  that  account,  as  they  formed  part  of  the  same 
transaction,)  it  has  been  held,  that  a  new  note  granted  as  a 
substitute  for  the  first  of  these  is  good,  even  to  the  party  privy 
to  the  usury,  in  respect  that  this  second  note  is  not  only  given, 
Uke  the  first,  for  the  sum  lawfully  due,  but  is  distinct  from  the 
usurious  transaction  ^«     On  the  same  principle,  it  has  been 
held  in  England  ^,  that  when  a  note  partly  for  money  lent,  and 
partly  for  a  gaming  consideration,  was  paid  in  part,  and  two 
3eparate  notes  of  £.43  granted  for  the  balance,  (either  of  them 

>  Vide  Cbitty,  117,  note  6. 

'  Chapman  v.  Black,  2  Barnew  and  Aid.  588.  In  this  case,  the  plaintiff 
having  first  taken  bill*  discounted  usuriously  by  his  indoner,  without  being  aware 
of  the  usury,  and  afterwards,  on  learning  it,  having  exchanged  them  for  new 
bills,  in  which  it  was  agreed  that  the  name  of  the  drawer  who  bad  discounted 
the  former  bills  should  be  omitted  ;  the  Court  of  K.  B.  held,  that  tlie  plaintiff, 
by  this  transaction,  lent  himself  to  conceal  the  usury,  and  that  therefore  he  mutt 
bt  in  the  same  situation  with  tlie  party  guilty  of  it.  In  a  later  case,  Williams  t^* 
,  5  M.  and  Ryl.  121,  where  the  plaintiff  sued  as  indorsee  of  a  note  said  tp 
have  been  granted  in  lieu  of  one  which  had  been  given  on  a  gambling  transac- 
tion, a  declaration  by  him,  before  receiving  the  second  note,  as  to  the  considera- 
tion of  the  first,  was  held  to  be  admissible,  and  tlie  Court  refused  to  disturb  the 
verdict  for  him. 

'  Harrison  v.  Hannel,  5  Taunt.  780,  anUf  158,  note  3 ;  Wynne  r.  Callen- 
der,  1  Russ.  293,  the  Court  of  Chancery  decreed  for  redelivery  of  French  bills, 
which  the  plaintiff  bad  given  to  the  defendant  as  substitutes  for  bills  granted  by 
him  for  a  gaming  debt,  on  account  of  the  illegality  of  the  consideration* 

*  Marchant  v.  Dodgio,  2  M.  and  Scott,  632. 

*  Turner  v.  Hulme,  4  Esp,  1 1. 

'  Hubner  v,  Richardson,  1819,  BHyley,  516,  note  66. 
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being  sufficient  to  cover  the  gaming  consideration,)  and  one  of 
them  was  indorsed  to  the  plaintiff,  who  knew  nothing  of  the 
gaming,  a  promise  by  the  grantor  of  this  note  to  pay  the 
plaintiff  was  sufficient  to  separate  his  note  from  the  gaming 
consideration,  and  to  shew  that  the  defendant  imputed  this 
consideration  entirely  to  the  other  note.  When  a  person  who 
owes  two  debts,  one  usurious  and  the  other  lawful,  makes  an 
indefinite  payment,  such  payment  is  imputed,  first  to  the  law- 
fill  debt,  and  only  the  balance  to  the  usurious  debt  ^  3<f?y, 
It  has  been  decided,  that  if  a  bill  originally  good  is  discounted 
and  indorsed  by  the  drawer  for  a  usurious  consideration,  and 
comes  afterwards  by  indorsation  for  value,  even  to  the  draw- 
er's assignees,  they  not  knowing  any  thing  of  the  usury,  it 
will  be  good  to  them,  as  it  is  good  in  its  original  concoc- 
tion, and  likewise  in  the  indorsement  under  which  they  lay 
claim  to  it'.  This  case  was  held  by  the  Court  to  be  distin- 
guishable from  a  case  already  noticed ' ;  and  the  distinction 
was  probably  held  to  consist  in  this,  that  there  the  party  from 
whom  the  plaintiff  derived  right  directly,  (by  indorsation,)  had 
the  bill  indorsed  to  him  for  a  usurious  cause,  and  that  the 
plaintiff's  title  could  not  be  better  than  that  of  his  author ; 
whereas,  in  the  other  case,  there  appears  to  have  been  an  in- 
tervening indorser,  who  was  no  party  to  the  usurious  part  of 
the  transaction.  But  it  may  be  doubted,  whether  there  is 
any  solid  distinction  between  the  two  cases ;  since,  in  this  last 
case,  likewise,  the  title  of  the  plaintiff's  author,  and  conse- 
quently his,  (the  one  being  derived  from  the  other,)  was 
founded  on  the  first  indorsement,  which  being  null  on  account 
of  usury,  must  nullify  all  the  subsequent  indorsements  derived 
from  it.  In  a  later  case,  accordingly  ^,  the  last  decision  ap- 
pears to  be  considered  by  the  Court  of  King's  Bench  as  in- 
consistent with  the  first  ^.     The  point  now  stated  is  excluded 

'  Wright  9.  Laing.  3  B.  and  Cr.  166 ;  4  D.  aod  RyL  783. 
.    '  Thit  was  first  ruled  by  Lord  Kenyon,  at  N.  P.  in  Daniel  v.  Cartony^i 
1  Esp.  274»  and  afterwards  decided  by  the  whole  Court  of  King's  Bench  in 
Farr  o.  Eliasou  and  others,  1  East.  92. 

'  Lowes  V.  Matsarcdo,  140,  note  2. 

*  Chapman  v.  Black,  anie  143,  note  2. 

■  An  eminent  writer  on  the  law  of  bills,  Bayley,  582-3»  gives  the  same  view 
which  has  been  now  uken  of  the  inconsistency  of  those  two  decisions,  while  he 
evidently  considers  the  essential  circumstances  of  both  caaes  as  the  same. 
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from  discussion,  with  regard  to  usurious  contracts,  by  the 
58  Geo.  Ill,  c.  93,  which  protects  bona  Jide  indorsees  in  all 
cases ;  but  it  may  probably  be  considered  as  still  admitting  of 
doubt  in  England,  with  regard  to  the  first  indorsement  of  bills 
or  notes  for  any  of  the  other  considerations  which  are  declared 
by  statute  to  be  grounds  of  nuUity. 

As  questions  of  usury  occur  frequently  in  bill  transactiops, 
it  is  proper  to  state  the  lea^g  points  decided,  as  to  what 
does  or  does  not  constitute  usury,  in  such  transactions. 

1 .  It  is  usury  to  retain  interest  at  the  time  of  the  loan  from 
the  money  borrowed,  or  to  stipulate  that  it  shall  be  paid  before 
expiration  of  the  year  i.  In  both  these  cases  the  lender  exacts 
5  per  cent,  for  less  than  a  year,  whereas  the  12  Ann.  declares 
that  there  is  usury,  unless  interest  is  strictly  5  per  cent,  per 
annum.  This  doctrine,  that  taking  annualrent  beforehand  is 
usury,  was  recognised  under  the  old  Scotch  law  of  usury'* 
But  there  is  an  exception  in  favour  of  bankers  discounting 
bills  to  third  parties  in  the  ordinary  course  of  trade ;  it  being 
their  practice  to  indemnify  themselves  for  the  trouble  and  risk 
arising  from  the  advance  of  money  on  bills,  by  retaining  the 
interest  out  of  the  advance'.  This  practice,  however,  will  not 
be  permitted  as  to  bills  payable  at  a  term  much  beyond  that 
usually  discountable,  being  held,  in  such  a  case,  to  be  a  coiver 
for  usury.  Thus,  where  the  purchase  of  certain  annuities  was 
accomplished  by  means  of  a  bill  for  £.5000,  at  3  years'  date, 
which  was  discounted  for  £.750  discount,  and  which,  before 
it  became  due,  was  exchanged  for  two  successive  bonds  oi 
the  same  amount,  the  Court  of  Common  Pleas  held^,  that  this 
was  a  mere  forbearance  of  the  debt  previously  due,  and  coh- 

'  1  Bell,  309,  note  5.  This  practice  is  forbidden  as  usurious,  by  a  Scotch 
statute,  1621,  c.  86,  which  enacts,  **  That  no  person  who  lends  or  gives  out 
*'  money,  and  receives  annual  therefor,  shall  retain  the  time  of  the  lending,  exact, 
"  crave,  or  receive  from  their  debtors  the  annual  of  their  lent  sums,  until  the 
**  term  of  payment  appointed  by  their  bands  be  first  come.** 

'  Johnston  v.  the  Laird  of  Haining,  1st  Dec.  1680,  Morr.  16414. 

'  Assumed  in  argument  in  Lloyd  v.  Williams,  3  Wils.  256,  Holt,  p.  262-3, 
note  on  the  Law  of  Usury.  Vide  also  Lord  Atvanley*s  opinion  in  Marsh  v. 
Martindale,  3  Bos.  and  Pull.  158,  and  per  Lord  Hardwicke  in  Thomson  ex 
parte,  and  Maslar  e*  parUt  1  Atk.  150. 

*  Marsh  v.  Martindale,  145»  note  3. 
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tracted  on  the  annuities,  for  more  than  the  legal  rate  of  interest, 
and  was  therefore  usurious. 

It  is  usury  to  exact  a  premium  from  a  debtor  for  taking  one 
of  his  debtors  as  a  substitute  for  himself ',  or  for  taking  a  sum 
of  money  from  a  surety  for  the  forbearance  of  a  debt '. 

It  has  been  also  held  usurious  to  advance  money  under  an 
agreement,  whereby  the  debtor  engages  to  pay  discount  on 
certain  bills,  besides  paying  ordinary  interest  on  the  same 
bills  from  their  dates,  as  also  exchmge  and  all  expenses', 
or  to  exact  a  premium  for  procuring  a  discount^.  But  it  is 
not  usury  to  stipulate  in  a  contract  of  sale,  that  6  per  cent. 
shall  be  paid  on  bills  granted  for  the  price,  such  interest  be- 
ing held  to  be  part  of  the  purchase  money  <• 

It  has  been  held,  that  it  is  not  usury  for  an  acceptor  to  take 
6d.  per  pound  as  a  consideration  for  anticipating  the  payment 
of  his  own  acceptance,  that  not  being  a  consideration  for  for- 
bearance of  a  loan.  But  the  practice  was  censured^.  Nor 
is  the  hcmafide  sale  of  a  bill  or  note,  for  less  than  its  amount, 
as  distinguished  from  the  discount  of  it,  usurious'',  although, 
when  bills  with  a  certain  party's  name  on  them  were  osten- 
sibly sold  by  his  confidential  agent  at  a  deduction  fiar  be- 
low the  legal  discount,  this  was  held  to  be  a  discounting  of 
them  for  that  party's  behoof,  and  consequently  to  be  usurious  ^. 
It  has  been  held  in  England  ^,  that  a  note  promising  to  pay 
a  .certain  sum  by  instalments,  and  stipulating  that,  on  default 
t>f  any  of  the  instalments,  the  whole  of  the  balance  then  due 
shall  be  paid  up  immediately,  without  rebate  of  interest  for 

>  Wodeo.  Wilson,  I  Emt.  195* 
'  Maonen  v.  Postan,  3  B.  and  P.  343. 

"  Hanreyo.  Archbold,  1  R.  and  M.  184;  3  B.  and  Cr.  626.  The  jury  ne^a- 
tived  the  plea  of  usury  on  the  evidence. 

*  Meagoe  v.  Simmons,  1  M.  and  Malic.  121. 

'  Beete  v.  Bidgood,  1  M.  and  R.  143;  7  B.  and  Cr.  453. 
'  Barclay  0.  Wahoesley,  5  Esp.  11 ;  4  East.  55. 

*  In  «r  jMTte  Lee,  1  P.  Williams,  782,  a  party  was  found  entitled  to  take  out 
a  commission  of  bankruptcy  on  bllU  which  the  bankrupt  had  granted  to  third 
parties,  and  which  they  had  indorsed  to  the  plaintiff  for  10s.  per  pound.  In  the 
King  o.  Ridge,  4  Price,  56,  it  was  assumed  that  the  sale  of  a  bill  is  legaL 

*  The  King  t^.  Ridge,  preceding  note. 

*  Wells  V.  Giriing,  1  Br.  and  Bingh  447. 
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the  anticipation  of  payment,  is  not  usurious,  being  held  to  be 
a  penalty.  But  the  stipulation  would  not  be  sustained  on  this 
ground  in  Scotland,  where,  as  already  shewn,  a  penalty  is  held 
to  be  inconsistent  with  the  nature  of  a  bill  or  note. 

When  a  banker,  in  discounting  bills  with  bankers,  agrees  to 
allow  them  deduction,  besides  discount,  of  1  per  cent,  for  for- 
mer bills  which  he  holds  himself  bound  in  honour,  though  not 
in  law,  to  pay,  as  they  had  been  discounted  to  parties  who 
had  failed,  in  consequence  of  his  guaranteeing  their  solvency 
in  other  cases,  this  has  been  decided  not  to  be  usury  S 

Bankers,  besides  taking  the  discount  already  mentioned  on 
bills  or  notes,  are  entitled,  in  practice,  to  charge  a  reasonable 
sum  as  commission,  for  remitting  the  biU  for  acceptance,  and 
necessary  expenses ',  or  even  for  the  trouble  of  accepting  bills, 
if  the  party  accommodated  gives  funds  for  pajring  them,  so 
that  there  is  no  advance  of  money  by  the  person  receiving  the 
commission^,  and  this  though  the  bills  or  notes  should  be 

>  Soiaste  V.  Melville,  7  B.  and  Cr  430 ;  1  M.  and  Ryl.  198. 

'  This  was  allowed  io  the  following  cases,  vis.  Winch  qui  tarn  v.  Fenn,  cited 
in  a  note  to  Auriol  v.  Thomas,  where  a  charge  of  5s.  per  cent,  on  the  gross  sum 
in  the  bill,  without  referring  to  the  time  it  had  to  run,  was  found  legal ;  Auriol 
V.  Thomas,  2  T.  R.  62,  where  a  charge  of  commission  by  the  discounter  on 
bills  made  payable  at  Madras,  was  authorised  as  conformable  in  its  amount  with 
the  custom  of  India;  Ex  parte  Jones,  17  Ves.  jun.  332;  1  Rose's  Cases,  29, 
where  the  Lord  Chancellor  allowed  a  claim  on  bills  payable  in  London,  and  dis- 
counted by  a  banker  at  Feversham,  who,  besides  discount,  had  charged  2s.  6d. 
per  cent  for  the  trouble  and  expense  of  providing  his  party  with  drafts  on  Lon- 
don for  their  amount ;  Benson  v.  Parry,  where,  according  to  the  statement  of 
it  in  Auriol  v.  l*homas,  the  Court  of  King's  Bench  unanimously  held  that  a 
reasonable  commission  was  a  good  charge;  and  Baynes  9.  Fry,  15  Ves.  120, 
where  a  similar  charge  was  sustained,  on  account  of  the  trouble  of  sending  a  bill 
for  payment  to  Hamburgh. 

'  In  Masterman  p.  Cowrie,  3  Campb,  488,  a  banker  in  London  being  in  the 
habit  of  accepting  bills  for  the  accommodation  of  a  merchant  there,  (drawn  by  a 
banker  in  Yorkshire,  who  charged  Is.  percent,  for  his  trouble  in  drawing  them,) 
but  which  bills  the  party  accommodated  gave  money  to  retire  when  they  became 
due,  and  the  acceptor  charging  5s.  per  cent  for  his  trouble  in  accepting  and  re- 
tiring them,  it  was  held  by  Lord  Ellenborough,  Isf,  That  this  charge  could  not 
be  a  ciDiver  for  usury,  because  the  party  making  it  advanced  no  money ;  and, 
2<%,  That  such  a  charge  might  be  allowed  as  a  compensation  for  trouble  on 
transactions  in  town  as  well  as  in  the  country,  since  a  banker  must  keep  an 
establishment  for  such  transactions  wherever  the  money  is  to  be  paid.  The  same 
rule  was  settled  in  several  cases  in  Scotland ; — first,  in  Pitcairn'a  Creditors  v. 
Foggo,  1768,  Morr.  16433,  where  a  commission  not  exceeding  ^  per  cea/  waa 
found  to  be  allovrable  *'  on  all  money  transactions  for  account  of  another  ;** 
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payable  in  the  same  place  where  they  are  discounted.  It  has 
been  farther  held  \  that  even  exorbitant  brokerage  exacted 
by  a  bill-broker  for  the  trouble  of  getting  a  bill  discounted 
(the  discounter  taking  no  more  than  the  legal  interest)  is  not 
usurious,  though  it  may  be  questionable  on  other  grounds. 
On  the  other  hand,  it  has  been  decided*,  that  there  can  be  no 
commisrion  for  accepting  bills,  (for  a  third  party's  accommo- 
dation,)  if  the  acceptor  is  to  pay  the  bills,,  and  thus  lends 
the  money,  this  being  a  mere  cover  for  usury.  It  has  been 
Ukewise  decided  on  the  same  ground',  that  a  commission  of 
3^  per  cent,  given  to  a  party  discounting  a  bill,  for  guaran- 
teeing the  acceptor's  solvency,  is  usurious,  there  being  no  rea^ 
son  to  doubt  his  solvency,  and  the  discounter  having  refused 
to  give  money  for  the  bill,  unless  he  was  allowed  to  guarantee 
on  these  terms.  When  a  party,  for  whose  accommodation 
money  has  been  raised  by  drawing  and  redrawing  bills,  was 
charged  with  the  expense  thence  arising,  though  it  should  ex- 
ceed the  legal  interest,  this  was  held  not  to  be  usury  \  and  he 
was  found  also  liable  for  interest  on  this  claim.  Merchants,  or 
other  persons  besides  bankers,  may  charge  commission  on  ac» 
count  of  trouble  ^,  although  it  would  seem  that  they  must  make 
out  a  special  case  of  corresponding  trouble,  from  which  neces- 
sity bankers  are  exempted.  As  to  the  amount  of  commission, 
it  is  a  question  of  fact,  whether  it  is  adequate  to  the  expense 
and  trouble  incurred.  Beyond  that,  it  will  be  held  to  be  a  mere 

afterwards,  in  Play  fair,  6th  June  1797,  Morr.  16438,  and  Grierson  o.  Bertram 
and  Co.  6th  June  and  21st  NoTember  1797,  cited  in  that  case,  where  commis- 
sion on  bills  discounted  was  allowed  to  the  amount  of  ^  per  cent, ;  and  in  Wal- 
ker o.  Allan,  15tb  May  1800,  Morr.  No.  1,  App.  to  Usury,  where  a  charge 
of  commission  on  a  banker's  account-current,  varying  on  different  occasions  from 
I  per  cent,  to  much  less,  but  not  exceeding  ^  per  cent,  on  the  whole  sum,  was 
sustained.  This  case  was  afterwards  sent  back  from  the  House  of  Lords,  and 
was  ultimately  decided  on  a  preliminary  plea  of  prescription. 

'  Dagnall  v.  Wigley,  II  East  43.  In  ex  parte  Hanson,  1  Mad.  1J2,  the 
same  thing  was  found  as  to  a  charge  of  10s.  by  a  bill-broker  on  a  bill  indorsed 
to  him  in  payment  of  an  antecedent  debt.  Vide  also  Jones  p.  Davison,  Holt. 
256. 

'  Kent  o.  Lowen,  I  Camp.  177,  per  Lord  Ellenborough. 

"  Leev.  Cases,  1  Taunt  511. 

*  Cumming  v.  Pazton,  Robertson's  App.  Cas.  582. 

■  This  opinion  is  indicated  by  Alvanley,  C.  J.,  in  Marsh  r.  Martindale,  3 
B.  and  P.  158.  In  Bayncs  v.  Fry,  15  Ves.  120,  commission  was  allowed  to 
an  agent  for  hit  trouble,  though  be  does  not  appear  to  have  been  a  banker. 
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eover  for  usury.  If,  besides  being  unreasonable,  it  appears 
to  have  been  held  out  to  the  discounter,  as  an  inducement 
for  advancing  the  money,  this  will  be  an  additional  proof  of 
usury  ^  There  is  no  precise  rule  fixing  the  rate  of  commis- 
sion. In  one  case  ahready  cited ',  5s.  per  cent,  was  allowed ; 
in  another.  Is.  8d.  per  cent. ' ;  in  a  third,  where  there  was  a 
complicated  account '^,  the  jury,  though  contrary:  to  Lord 
EUenborough's  direction,  found  that  ^  per  cent,  was  not  too 
much;  and  in  another  case',  where  7s.  6d.  was  charged, 
without  an  ayerment  that  there  was  any  considerable  expense 
or  trouble,  the  jury,  (though  contrary  both  to  Lord  Ellen- 
borough's  direction  and  to  the  subsequent  opinion  of  the  Court,) 
held  that  it  was  not  unreasonable.  It  has  also  been  held,  that 
a  commission  of  10s.  per  cent.,  by  a  bill-broker  in  the  country, 
on  a  bill  payable  in  London,  is  not  usurious  ^.  In  a  late  case'', 
where  a  country  banker  gave  his  draft  on  a  London  banker 
at  two  months,  in  exchange  for  a  bill  payable  at  the  same 
date,  and  charged  A  per  cent,  duiing  the  time  the  bill  had  to 
run,  as  commission,  this  charge  was  held  not  to  be  usurious. 
In  the  Scotch  cases  already  cited,  the  commission  was  gene- 
rally i  per  cent. 

'  In  Harris  v.  Boston,  2  Campb.  348>  Lord  Ellenborough  left  it  to  the  jury 
to  say  whether  the  commission  charged  (2|  per  ant.)  exceeded  a  fair  remu- 
neration, and,  if  so,  directed  them  to  find  that  it  was  a  cover  for  usury.  In 
Carstairs  v.  Stein,  4  M.  and  S.  195,  the  same  general  doctrine  was  implied  in 
Lord  EUenborough's  direction,  though  the  jury  found  that  the  commission 
charged  was  reasonable.  His  Lordship  further  relied  on  the  ciraimstance  of 
the  commission  being  held  out  as  an  inducement  to  the  discounter.  In  the 
case  of  Palmer  v.  Baker,  1  M.  and  S.  56,  a  charge  of  £.200  for  trouble,  be- 
sides pa3nnent  of  the  debt  with  interest,  and  all  other  costs,  charges,  damages 
and  expenses,  was  sustained,  there  being  no  ground  to  think  that  it  was  unrea- 
sonable in  the  circumstances  of  the  case.  Vide  also  the  Lord  Chancellor's 
iipinion  in  the  Scotch  case  of  Walker  v,  Allan,  2d  March  1802,  where  he  lays 
it  down,  that  a  party  charging  more  than  5  per  cent  jmut  prove  that  the  excess 
was  a  necessary  compensation  for  trouble,  &c.  otherwise  it  will  be  imputed  to 
forbearance  of  tlie  money,  and  will  be  accounted  usury  ;  1  Bell,  5th  edition, 
note  3. 

"  Winch  V,  Fenn,  147,  note  2.     The  same  in  Caliot  v.  Walker,  2  Anstruth* 
405. 

'  Ex  parte  Jones,  147,  note  2. 
^    *  Carstairs  v.  Stein,  note  I. 
.   *  Brooke  v.  Middleton,  I  Campb.  445. 

•  Ex  parte  Hanson,  1  Maddocks,  112. 

*  Stovald  9.  Eade,  12  Moore,  277 ;  4  Btngh.  81. 


150  WHAT  IS  USURY? 

It  is  usury  to  take  the  full  discount  of  a  bill,  and  give  in 
payment  of  it  another  bill  which  has  some  time  to  run,  without 
making  a  corresponding  deduction  of  interest ' ;  but  not  if  the 
banker  makes  an  abatement  of  discount  corresponding  with  the 
number  of  days  that  the  bill  given  by  him  has  to  rUn.  Farther, 
if  the  new  bills  are  drawn  in  another  place  which  has  the  ex* 
change  in  its  favour,  so  that  the  bills  then  bear  di  premium  in 
the  market,  which  the  party  accommodated  may  get  by  dispo- 
sing of  them,  it  may  be  held,  (though  the  point  does  not  seem 
to  have  been  decided,)  that  \hh&  premium  must  be  computed  as 
part  of  their  value.  If  the  discounter,  after  deducting  the  dis- 
count, asks  the  other  party  how  he  wishes  to  be  paid,  and,  by  his 
own  desire,  gives  him  bills  on  London,  some  at  thirty  days,  aud 
others  at  a  shorter  date,  this  is  held  to  be  the  same  thing,  as 
if  the  bill-holder  had  first  got  the  money,  and  then  bought  bills 
on  London,  the  number  of  days  at  which  the  bills  on  London 
were  made  payable  being  considered  necessary  to  cover  the 
expense  of  the  remittance  <.  It  appears,  indeed,  that  Lord 
Kenyon  once  ^  expressed  an  opinion,  that,  to  give  such  bills  or 
notes,  without  deducting  interest  for  the  time  they  had  to  run, 
was  usury,  whether  the  bill-holder  desired  to  be  pud  in  them 
or  in  money ;  and  he  is  reported  to  have  adhered  to  that  opinion 
in  a  subsequent  case  ^.  But  his  Lordship's  opinion  seems  to 
have  been  overruled  by  the  decision  now  cited. 

>  In  qui  icon  Mattbewi  v.  Griffiths,  Peake,  C.  N.  P.  200,  usury  was  held  to 
have  been  committed,  by  taking  5p€romL  discount  on  a  bill,  and  giving  in  ex- 
change for  it  a  bill  on  London  at  six  days*  date,  without  an-  allowance  of  inte- 
rest for  the  time  it  had  to  run.  In  Parr  o.  Eliason,  1  East.  894r,  the  usury 
consisted  in  taking  full  discount  on  a  bill,  and  paying  it  in  part  with  a  bill  at 
three  months*  date.     Vids  also  Hutchinson  v,  Pyper,  4  Taunt.  810. 

'  This  decision  was  given  under  the  circumstances  stated  in  the  text,  in  the 
case  of  Hammet  o.  Yea,  1  Bos.  and  Pull.  152.  A  decision  inyoWing  the  same 
principle  was  given  in  Stoveld  r.  Eade,  4  Bingh.  81,  12  Moore,  277,  where  a 
party  having  asked  a  country  banker  to  give  his  bill  on  London  in  exchange 
for  one  of  his,  and  the  latter  having  done  so,  but  charging  £.19,  10s.  for  hia 
trouble,  (when  the  legal  interest  on  the  amount  Of  the  bill,  £.2500,  for  tho 
time  it  had  to  run,  two  months,  was  £.22,  5s.)  the  Court  of  C.  P.  decided 
that  this  was  not  usury,  the  transaction  being  an  exchange  of  bills,  not  a  loan, 
nod  not  being  held  to  be  a  covert  loan,  as  the  charge  was  less  than  the  legal 
interest. 

*  Matthews  v.  Griffiths,  liote  I. 

*  Maddock  o.  Hammett,  7  T.  R.  184- 
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It  is  proper  to  mention  here,  (though  not  strictly  connected 
with  the  effect  of  usury  on  the  yalidity  of  obligations  in  bills 
or  notes,  which  forms  the  proper  subject  of  our  present  dis- 
cussion,) that,  with  reference  to  a  claim  for  statutory  penalties 
on  account  of  usury,  it  was  decided,  in  the  case  last  cited ', 
that,  although  biUs  should  be  giyen  instead  of  money  for 
the  discounted  bills,  without  allowing  interest  for  the  term 
that  the  former  had  to  run,  the  usury  is  not  thereby  com- 
plete, if  the  discounter,  instead  of  getting  money  for  the  dis- 
counted bills  when  they  become  due,  merely  gets  other  bills, 
which  have  not  been  paid  at  the  date  of  the  action,  it  being 
held,  that  he  has  not  yet,  in  terms  of  the  act,  taken  money 
either  by  way  of  interest  or  principal.  The  same  doctrine 
was  likewise  held  in  a  more  recent  ease ',  where  the  Court 
of  King's  Bench  decided  that  the  usurious  act  could  only 
be  considered  as  completed  in  the  place  where  the  bills  for 
which  the  usurious  profit  was  secured  had  been  paid.  It  ap- 
pears also  to  have  been  held  by  the  Court  of  Session  in  a 
case',  where  they  found  one  usurious  act  to  &11  under  the 
limitation  enacted  by  31  Eliz.  c.  6,  §  5,  in  respect  that  the 
biQ  to  which  it  referred  had  been  settled  more  than  a  yeac  be- 
fore the  date  of  the  action,  and  with  regard  to  certain  other 
acts,  required  a  condescendence  as  to  the  time  when  the  bills 
were  settled.  But  a  contrary  decision  was  given  in  a  recent 
case,  wherein  it  was  held  that  the  statutory  limitation  of  the 
action  for  triple  penalties  commenced  at  the  discounting  of  a 
promissory-note ;  thus  implying  that  the  usury  was  completed 
by  the  mere  discounting,  and  before  payment  of  the  note 
was  received^.  In  an  English  case^,  where  a  person  who 
had  lent  money  usuriously  on  bills,  afterwards  lent  his  debtor 
another  sum  of  money,  not  with  reference  to  the  bills,  but  on 
his  general  credit,  and  the  debtor  paid  the  bills  with  this 
money,  this  was  held  by  the  Court  of  King's  Bench  to  be  a 

>  Maddock  o.  Hammett,  150,  note  4b  The  point  here  stated  is  likewise 
implied  in  Lord  EUenborough's  opinion  in  Borrodaile  v.  Middleton,  2  Camp. 
54,  ante,  32,  note  5. 

'  Pearson  v.  M*Gowran,  3  B.  and  Cr.  700;  5  Dowl.  and  Ryl.  616. 

'  Morrison  v.  Connell,  84ch  June  1806»  F-  C 

*  Morrison's  Trustee  v.  Inglis  and  Co.,  2d  Dec.  1823,  and  20th  Jan.  1824, 
2  Shaw,  626;  P.  C     This  decision  was  pronounced  by  a  narrow  majority. 

'  Wright  V.  Laing,  3  B.  and  Cr.  1G6;  4  Dowl.  and  Ryl.  783. 
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pajrment  by  the  debtor,  and  not  by  the  lender  of  the  money, 
who  having  thus  got  full  payment  of  his  usurious  debt,  was 
found  liable  in  the  triple  penalties. 

It  is  usury  to  convert  interest  into  a  new  principal  sum 
bearing  interest  before  the  term  of  payment.  The  prohibi- 
tion of  this  practice  is  implied  in  the  Scotch  act  1621,  c.  28, 
which  enacts,  that  *'  it  shall  be  lawful,  at  the  time  of  lending 
^'  money  and  making  of  bonds,  to  add  the  annual  into  the 
*}  principal  sum,  providing  always  neither  principal  nor  annual 
"  be  exacted  or  craved  before  the  term  of  payment  appointed 
<^  by  the  said  band."  This  statute  was  founded  on  in  a  case  ', 
where  a  bond  having  been  taken  at  Martinmas  1774  for 
£.1000,  payable  at  the  succeeding  Martinmas,  with  the  inte- 
rest of  the  first  year  and  till  payment,  the  creditor,  at  a  settle- 
ment of  accounts,  charged  interest  and  accumulated  interest 
for  each  half  year  separately,  and  took  a  bill  for  the  amount, 
on  which,  as  well  as  the  bond,  he  brought  his  action.  The 
Court  sustained  the  bond  for  the  principal  sum  and  legal  in- 
terest, but  refused  action  on  the  bill,  in  respect  that  it  '^  was 
<<  in  part  made  up  of  undue  exactions."  This  decision  appears 
to  establish,  that  it  is  usury  to  state  the  interest  as  due,  and 
bearing  interest  before  the  term  when  it  is  payable. 

The  same  case  seems  to  establish,  that  no  accumulation  of 
interest  can,  in  general,  be  allowed,  unless  when  made  by 
a  new  contract.  But  it  has  been  decided',  that  bankers  may 
strike  a  balance  on  their  accounts  every  quarter,  and  include 
interest  as  well  as  principal  in  a  new  sum  from  that  date, 
when  it  is  the  custom  of  the  place,  the  Court  holding  such  a 
custom  to  be  equivalent  to  a  new  agreement.  On  the  other 
hand'.  Lord  Ellenborough  refused  to  allow  a  charge  by  bank- 
ers of  compound  interest  on  half-yearly  rests,  although  they 
alleged  this  to  be  their  universal  practice,  unless  it  could  be 
proved  that  the  debtor  knew  of  the  practice.  The  result  of 
these  decisions  appears  to  be,  that,  even  in  the  case  of  bankers, 
if  there  is  not  a  new  agreement  to  accumulate  the  interest  due, 
there  must  be  such  an  established  custom  as  is  equivalent  to 
it  \  It  has  been  decided  ^,  that  interest  ought  to  be  accu- 
mulated yearly  on  money  advanced  by  an  agent  in  ynAking 

>  Dun  V.  Colboun.  Feb.  12.  1790,  M.  16436.     *  Cdioto.  Walker,  2  Ant.  495. 
'  Moore  and  others  v.  Dougbton,  1  Stafk.  467 ;  vtick  also  Dawes  v.  Pinner, 
2  Camp.  486,  note.  *  Vide  Clancartj  v,  Latouche,  1  Br.  and  B.  420. 

*  Bruce  v.  Hunter,  3  Camp.  467. 
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insurances  for  his  principal ;  it  being  held,  (besides  the  pre- 
sumption that  the  debtor  had  agreed  to  the  charge,  from  his 
receiving  annual  accounts  made  up  on  that  principle  for  a 
number  of  years  without  objection,)  that  this  '*  was  the  uni- 
'«  form  manner  of  making  up  accounts  of  this  description." 

By  a  recent  statute,  3  and  4  W.  III.  c.  98,  §  7,  the  usury 
laws  are  repealed  entirely  with  regard  to  bills  or  notes  pay- 
able at  or  within  three  months  after  date,  or  not  having  more 
than  three  months  to  run.  Under  this  enactment  a  warrant  of 
attorney  to  secure  the  amount  of  such  a  bill  has  been  sustained  K 

It  is  usury  for  the  discounter  of  a  bill  to  give  goods  in  part 
of  its  amount,  at  a  sum  so  much  beyond  their  real  value,  as 
to  afford  a  presumption  that  his  purpose  was  to  get  usurious 
interest*.  But  this  has  been  held  not  to  be  usurious,  when 
goods  partly  furnished,  with  cash,  in  the  discount  of  a  bill, 
were  given  at  the  same  rate  as  if  there  had  been  no  bills, 
and  were  used  by  the  discounter  in  his  trade '.  On  this  sub- 
ject the  rule  appears  to  be,  that  if  the  borrower  proves  that 
the  lender  compelled  him  to  take  goods  instead  of  money,  it 
will  be  presumed  that  the  goods  were  given  at  a  rate  beyond 
their  value,  for  the  purpose  of  usury ;  and  the  lender  must  ob- 
viate this  presumption,  by  proving  that,  when  sold,  not  sepa- 
rately, but  in  the  lump,  they  would  bring  their  estimated  price  \ 

*  Connop  v»  Yeates,  4  Nev.  and  Mann.  302. 

'In  Davidson's  Executor  9.  Barnard,  1  £sp.  11,  Lord  Kenyon  held  it  usury 
to  lend  money  by  giving  stock  to  the  amount  of  £.1500  at  a  valuation  of  75, 
when  the  current  price,  and  that  for  which  the  stock  was  actually  sold,  was  only 
72|.  In  Pratt  v.  Willey,  1  Esp.  40,  the  same  judge  held  it  usury  in  the  dis- 
counter of  a  promissory-note  to  give,  in  part  of  its  amount,  a  diamond  ring, 
which  he  rated  much  beyond  its  value.  In  Rich  v  Topping,  1  Esp.  176,  the 
same  principle  was  recognised,  but  the  proof  of  the  goods  having  been  given  at 
an  undervalue  failed.  Lord  Kenyon  said,  that  it  was  not  usury  though  *•  the 
«  goods  are  charged  at  rather  a  high  price,  provided  it  is  not  so  extravagant, 
**  tliat  it  appears  to  be  for  the  purpose  of  receiving  exorbitant  interest  under  cover 
**  of  it.*'  ■  Evans  v.  Whytc,  3.  M.  and  Pay.  ISO. 

*  Davis  V.  Hardacre,  2  Camp.  375.  In  this  case,  where  the  discounter  of  a 
bill  had  obliged  the  holder  to  fake  in  part  of  it  an  imitation  of  Pou&sin,  at  a 
valuation  of  £.150,  (it  being  offered  to  be  proved  that  the  discounter  had  him^- 
self  bought  it  for  £.32,)  Lord  Ellenborough  held,  that  where  goods  were  thus 
forced  on  a  party  who  wanted  money,  there  must  be  proof  "  that  they  were 
"  estimated  at  a  sum  for  which  be  could  render  them  available  upon  a  re-sale, 
'*  not  at  what  might  possibly  be  a  fair  price  to  charge  to  a  purchaser  who  stood 
**  in  need  of  tbem.*'  In  the  case  of  Barker  v.  Vansommer,  1  Brown's  C.  C.  149, 
the  Lord  Chancellor  laid  it  down,  that  where  goods  are  given  as  a  substitute  for 
a  loan  to  a  person  who  wants  money,  the  value  put  upon  them  must  be,  not  the 
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On  the  other  hand,  if  the  horrower  voluntarily  agreed  to 
take  the  goods  at  the  valuation,  expecting  to  make  profit  by 
them,  (though  the  lender  had  previously  refused  to  discount 
the  bill  unless  he  did  so,)  the  former  must  prove  that  the  goods 
were  valued  too  high,  before  he  can  establish  usury'.  The 
mere  circumstance  of  goods  being  given  in  part  of  the  bill  or 
note,  will  not  raise  a  presumption  against  the  discounter,  un- 
less it  is  proved  that  he  forced  them  on  the  borrower  *. 

It  is  not  usury  to  stipulate  more  than  the  legal  rate  of  in- 
terest, when  the  lender  is  exposed,  in  certain  events,  to  lose 
the  debt,  as  when  he  lends  money  on  a  bottomry  bond,  or  a 
bond  of  redeemable  annuity ;  the  safety  of  the  principal  sum 
depending,  in  that  case,  on  the  ship,  or  on  the  life  of  the  annui- 
tant. In  one  case  ^  the  Court  of  Session  sustained  a  bottomry 
bond  at  10  per  cent.j  containing,  besides,  a  clause  which  autho- 
rised either  party  to  give  up  the  contract  on  two  months'  notice, 
and  likewise  a  clause  which  entitled  the  lender,  in  case  of 
salvage,  to  claim  a  proportion  of  the  articles  saved,  although 
this  clause  was  admitted  not  to  be  usual  in  such  bonds.  But 
the  risk  must  be  real,  not  a  pretence  for  covering  usury ;  and 
the  additional  interest  must  be  proportioned  to  the  risk.  An 
agreement  which  leaves  the  principal  sum  secure,  and  puts 
only  the  interest  in  hazard,  in  consideration  of  a  higher  rate 
of  interest,  will  be  held  a  mere  device  to  cover  usury  *. 

That  part  of  the  act  12  Anne,  which  inflicts  triple  penalties 
on  any  person  taking  more  than  the  legal  interest,  declares, 
that  half  of  the  penalties  shall  go  to  the  king,  and  the  other 

price  which  they  would  bring  aeparaUify,  but  when  lold  in  the  lump,  as  the  lender 
must  know  that  he  got  them  to  be  thus  sold, 

'  In  Coomb  i>.  Miles,  2  Camp.  553,  this  was  held  with  regard  to  £.70  worth 
of  ready-made  waistcoats,  which  the  discounter  had  insisted  on  the  borrower 
taking  in  part  of  the  bill,  and  which  the  latter  had  agreed  to  take,  as  he  expected 
to  make  profit  by  them.  A  transaction  which  appears  to  have  been  of  a  similar 
kind,  was  sustained  in  the  case  of  Aitken  and  others  o.  Walker  and  others,  1st 
March  1923,  2  Shaw,  250. 

■  In  the  two  last  cases  cited  in  note  1,  there  seems  to  have  been  no  proof  that 
the  goods  were  forced  on  the  borrower ;  and  he  therefore  undertook  to  prove  that 
they  were  valued  too  high. 

>  Glen  V.  M' Alpine's  Creditors,  30th  June  1790,  Morr.  16i37. 

*  1  Bell,  312;  Comyn  on  Usury,  34,  and  cases  there  cited. 

It  is  doubtful  whether  usury  can  be  prov^  by  reference  to  oath ;  Ritchie  v. 
Lyell,  to  note  F.  C.  477,  22d  Dec.  1809. 
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half  to  any  priyate  informer  who  may  sue  for  them.  This 
right  of  recovering  penalties  is  limited  to  a  year  from  the 
commission  of  the  offence,  with  reference  to  priyate  informers, 
and  two  years  with  regard  to  the  Crown,  by  31  Eliz.  c.  5,  §  5, 
which  enacts  these  two  limitations  respectiyely  with  regard 
to  the  recovery  of  all  penalties.  It  has  been  decided  ^,  in  so 
far  as  regards  this  limitation,  that  this  statute  extends  to  Scot- 
land. Whether  the  limitation  (in  the  event  of  giving  a  note 
in  discount  for  a  bill,)  should  be  held  to  run  from  the  time  of 
giving  the  note,  or  from  the  time  when  payment  of  it  is  re- 
ceived, has  been  already  considered*.  It  has  been  held,  that 
an  action  irrelevantly  laid  within  the  year,  cannot  be  cured  by 
a  supplementary  summons  raised  and  executed  beyond  the 
year  *.  The  limitation  is  confined  entirely  by  the  statute  to 
the  right  of  suing  for  the  penalties,  and  has  no  application  to 
the  nullity  declared  by  the  statute  of  Anne,  which  is  subject 
to  no  limitation  ^. 

These  remarks  conclude  what  was  to  be  noticed  regarding 
the  ifiiport  and  effect  of  the  words  "  value  received,"  being 
the  last  requisite  connected  with  the  form  of  bills  or  notes. 

13.  Rules  by  which  bills  or  notes  are  to  be  construed  and 
to  receive  effect. 

What  has  been  already  said  explains  generally  the  princi- 
ples according  to  which  bills  or  notes  ought  to  be  construed. 
But  when  a  bill  or  note  is  granted  in  one  country,  and  action 
or  diligence  is  raised  on  it  in  another,  an  international  question 
arises,  viz.  by  the  law  of  which  country  it  ought  to  be  con- 
Btrued,  and  to  receive  effect  ?  On  this  subject  it  may  be  stated, 
Jirst,  That  a  bill  or  note  must  be  construed,  and  receive  effect 
according  to  the  law  of  that  country  where  it  was  to  be  exe- 
cuted, this  being  what  parties  are  understood  to  have  in 
view ' ;  or,  when  that  is  not  fixed,  by  the  law  of  the  country 

1  Morrison  v,  Connell,  24ih  June  1808,  F.  C. 

*  Ante,  151. 

'  Morrison**  Thistee  v.  Inglis,  ante,  151. 

*  Meal  p.  Thorn,  27th  Nov.  1810,  F.  C. 

*  Agreeably  to  this  principle,  it  was  decided  in  the  case  of  Brown  and  Son  v. 
Crawford,  13th  June  1761,  Morr.  1587,  that  a  promissory-note  granted  in  Scot- 
land, but  made  payable  in  London,  must  be  negotiated  according  to  the  rules  of 
the  law  of  England,  which  then  required  tlie  same  negotiation  of  promissory- 
notes  as  of  bills,  although  the  law  of  Scotland  did  not.     On  this  ground  tlic 
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where  it  was  made.  If  granted  in  one  place,  and  payable  in 
another,  the  law  of  the  place  of  payment  will,  for  the  reason 
now  mentioned,  be  the  rule,  although  the  parties  should,  at 
the  time  of  raising  action  or  diligence  on  it,  reside  in  a 
different  country  ^     2c%,  It  has  been  held  in  two  English 

indorsee's  representatives  were  cut  off  from  their  recourse  against  the  payee,  for 
want  of  due  negotiation.  The  same  principle  of  decision  was  adopted  in  Steven- 
son 9.  Stewart  and  Lean,  14th  Nov.  1764,  Morr.  1618.  It  seems  to  have  like- 
wise had  weight,  as  one  among  several  picas,  in  Macalpin*s  Creditors  v.  Parsons 
and  Govett,  21st  Jan.  1792,  Morr.  1617;  vide  also  Campbell  r.  Ramsay  Han- 
nay,  15th  Feb.  1809,  F.  C,  and  the  cases  cited  on  the  same  point,  post,  on 
Prescription,  ad  fin.  According  to  the  same  principle,  it  has  been  also  decided 
in  England,  that  a  bill  drawn  and  indorsed  in  France  by  a  blank  indorsement, 
was  not  thereby  transferred  to  the  indorsee,  so  as  to  give  him  a  good  right  of 
action,  even  in  England,  against  the  acceptor,  as  a  blank  indorsement  did  not, 
by  the  law  of  France,  transfer  the  right  to  a  bill ;  Trimley  v,  Vignier,  1  Bingh. 
New.  R.  151. 

'  In  Burrows  o.  Jemimo,  2  Str.  732,  where  the  plaintiff  had  accepted  a  bill 
at  Leghorn,  but  had  afterwards  got  a  decree  tliere  annulling  his  acceptance  on 
the  drawer's  failure,  in  consequence  of  a  rule  at  Leghorn  that  acceptances  must 
be  annulled  in  such  a  case,  when  there  were  not  funds  of  the  drawer  in  the  accep- 
tor's hands  at  the  time  of  acceptance,  Lord  Chancellor  King,  on  this  ground, 
gave  an  injunction  to  stay  all  procedure  at  law  against  the  acceptor  in  England, 
holding,  likewise,  that  the  objection  would  have  formed  a  good  defence  in  a 
court  of  law,  if  he  had  gone  into  it.     In  Robertson  v.  Bland,  Burr.  1077,  the 
Court  held,  that  a  bill  must  be  judged  of  by  the  law  of  England,  as  it  was  made 
payable  in  England.     In  Potter  o.  Brown,  5  East  123,  where  the  plaintiff, 
having  a  house  at  Baltimore,  had  taken  a  bill  there,  which  was  drawn  by  a  per^ 
son  residing  there  on  a  merchant  in  London,  and,  (on  acceptance  being  refused,) 
had  brought  an  action  against  the  drawer,  the  Court  of  King's  Bench,  holding 
that  the  drawer  had  contracted  to  pay  in  AmerieOf  if  the  bill  was  not  paid  here, 
(and  on  which  obligation  he  was  sued,)  decided  it  to  be  a  good  defence,  that  the 
drawer  had  subsequently  got  a  certiBcate  under  an  American  commission  of 
bankruptcy,  under  which  commission  the  plaintiffs  had  claimed  as  creditors. 
The  same  principle  seems  to  have  been  followed  in  an  early  case,  Da  Costa  v. 
Cole,  Skin.  272,  where,  in  an  action  against  the  drawer  of  a  bill  which  had  been 
drawn  in  England  on  a  person  in  Portugal,  payable  in  milrees,  at  a  period 
when  that  coin  bore  a  higher  value  than  it  did  some  time  before  the  term  of 
payment,  but  the  drawee  having  refused  to  accept  unless  at  the  reduced  value, 
the  Court  decided  that  the  drawer  was  liable  for  the  old  value,  holding,  that 
no  change  in  the  law  of  Portugal,  (which  had  taken  place  in  the  interval  re- 
garding tfie  coin,)  could  change  an  English  contract,  which  this  was  consider- 
ed to  be  with  reference  to  the  drawer.     In  a  recent  case,  Taylor  v.  Booth,  C. 
and  Pay.  286,  it  was  laid  down  by  Best,  C.  J*,  that,  when  a  bill  was  drawn  in 
Ireland,  but  payable  in  England,  for  a  certain  sum  '  sterling,'  this  word  must  be 
understood  to  denote  the  money  which  was  sterling  in  the  place  of  payment. 
In  Alves  p.  Hodgson,  7  T.  R.  241,  a  promissory-note  granted  in  Jamaica  was 
held  to  be  liable  to  the  stamp  laws  of  that  country,  and  was  therefore  held  not 
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cases  S  that  the  extent  of  the  remedy  by  which  an  English 
court  can  enforce  an  obligation  contracted  abroad  must  be 
regulated,  not  by  the  law  of  England,  but  by  the  law  of  the 
hcus  cantrctctus.  But  the  principle  of  these  decisions  was  ques- 
tioned at  the  time*,  and  has  been  since  disputed  by  high  au- 
thority'. 

The  true  doctrine  appears  to  be,  that  though  the  construc- 
tion of  a  contract  must  be  determined  by  the  lex  loci  contrctcttiSy 
the  law  of  the  country  in  which  action  is  brought  must  regu- 
late the  mode  of  enforcing  it,  because  no  court  can  give  up  its 
own  forms  of  procedure  for  those  of  other  countries.  Nor 
does  this  rule  impose  hardship  on  the  obligor,  since  he  ought 
to  be  aware  of  it  when  he  contracts  an  obligation  requiring  to 
be  enforced  in  any  country  where  he  may  reside.  In  Scot- 
land, this  rule  has  been  carried  so  far,  that,  although  we  admit 
the  solemnities  required  in  the  execution  of  foreign  contracts, 
the  proof  by  witnesses  that  an  English  bond  was  truly  exe- 
cuted, though  necessary  in  England,  has  been  held  unneces- 
sary when  the  bond  was  sued  upon  here%  in  respect  no  such 
proof  is  required  in  the  case  of  a  Scotch  bond ;  and,  on  the 
same  principle,  it  was  decided',  that  a  debt  contracted  in 
England,  though  proveable  there  by  parole  evidence,  could 
not  be  so  proved  when  it  was  sued  for  in  Scotland.  The 
ground  of  these  judgments  appears  to  be  that  our  courts  must 
follow  their  own  forms,  even  in  judging  of  foreign  obligations, 

obligatory  here,  because  not  stamped  in  conformity  with  these  laws.  In  Gie- 
nar  v,  Meyer,  2  H.  Bl.  603»  the  Court  of  Common  Pleas,  on  like  principles* 
nonsuited  certain  Dutch  seamen  in  an  action  against  their  master  for  wages, 
proceeding  on  a  contract  by  which  they  had  bound  themselves  not  to  sue  him 
except  in  the  Dutch  courts.  The  same  principle  was  enforced  in  a  similar 
case  by  Lord  Ellenborough  in  Johnson  v,  Mackelyne,  3  Camp.  44. 

'  Milan  v.  the  Duke  de  Fitsjames,  1  Bos.  and  Pull.  141,  and  Talleyrand  v. 
Boulanger,  3  Vesey,  447.  In  both  these  cases  it  was  held  illegal  to  arrest  the 
defendant  and  hold  him  to  bail  on  an  obligation  granted  by  him  to  the  plaintiff 
in  France,  in  respect  that  such  a  remedy  was  not  competent  In  France,  the 
loeua  contractus. 

'  Par  Heath,  J.,  in  Milan  v.  the  Duke  de  Fitejames,  note  1. 

'  Per  Lord  Ellenborough  in  Imlay  v.  Ellefesen,  2  East.  453. 

*  Chatto  V.  brd,  lOth  Jan.  1702,  Morr.  4447.  In  a  subsequent  case,  24th 
Not.  1741,  Hendly  v.  Guillin,  Morr.  4465,  the  same  pica  was  repelled,  in 
respect  that  it  was  too  late  in  being  urged  ;  but  it  does  not  appear  what  was 
the  opinion  of  the  Court  on  its  merits. 

*  Gray's  Creditors  v.  Grant,  1st  Dec.  1789,  Morr.  4474* 
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so  far  as  regards  matter  of  proof,  though,  when  foreign  writ- 
ings are  once  proved,  we  admit  their  solemnities  as  sufficient. 
There  does  not,  howeyer,  appear  to  be  any  solid  distinction 
between  the  proof  of  a  deed  and  its  solemnities,  seeing  the  lat- 
ter seems  to  be  included  in  the  former ;  and,  therefore,  probably 
the  lex  loci  contractus  ought  to  regulate  the  proof  of  the  con- 
tract in  the  largest  sense  of  that  term,  in  whatever  country  an 
action  is  brought  on  it.  3<ffy,  The  rules  according  to  which 
the  term  of  payment  is  to  be  reckoned,  in  the  case  of  a  bill  or 
note  drawn  in  a  country  using  one  style  upon  a  country  using 
another,  shall  be  considered  in  discussing  the  payment  of  bUls 
or  notes. 


DELIVERY WHEN  NECESSARY?  159 


Section  III. 
Delivery  ofBUh  or  Notes. 

1«  Delivery^  when  necessary, 

A  bill  or  note,  when  completed  in  all  its  parts,  is,  in  gene- 
ral, delivered  to  the  payee. 

With  regard  to  the  question,  how  far  delivery  is  necessary 
to  give  a  right  of  action  on  it,  Ist,  The  person  mentioned  in 
ahxUor  note  as  payee  does  not  in  general  get  right  to  it  with* 
out  delivery.  For,  while  it  is  in  the  hands  of  the  drawer  or 
maker,  this  circumstance  affords  a  presumption,  either  that 
it  was  never  issued,  (the  maker  or  drawer  having  full  power, 
till  then^  to  alter  its  destination  or  to  destroy  it,)  or,  if  the  term 
of  payment  is  past,  that  it  has  been  retired.  In  England,  de- 
livery is  held  to  be  implied  in  the  act  of  making  a  bill  or  note, 
insomuch  that  the  Court  of  King's  Bench  ^  decided,  on  that 
ground^  that  it  was  not  necessary  to  aver  delivery  specially. 
But  it  is  considered,  notwithstanding,  as  an  essential  part  of 
the  right.  For,  in  a  case  *  where  a  note  was  deposited  with  a 
banker,  with  written  instructions  not  to  deliver  it  to  the  payee 
till  he  produced  a  certain  other  note  cancelled,  the  payee's 
right  of  action  on  the  deposited  note  was  held  not  to  commence 
till  its  delivery,  and  therefore  not  to  be  barred  either  by  the 
intervening  bankruptcy  and  discharge  of  the  granter,  or  by  the 
statute  of  limitations,  though  six  years  had  elapsed  from  its 
date.  But,  when  the  drawer  is  likewise  payee,  delivery  is  not 
necessary ;  and  it  has  been  founds,  that,  if  the  drawer  delivered 
such  a  bill  to  the  drawee  for  acceptance,  and  the  latter  admit- 
ted that  he  had  accepted,  the  drawer  was  not  bound,  in  an  ac- 
tion by  him  for  payment,  to  prove  re-delivery  by  the  acceptor, 
but  might  give  the  latter  notice  to  produce  the  bill.   As  the  bill, 

*  Churchill  o.  Gardner,  7  T.  R.  596. 

■  Savage  v,  Aldren,  2  Stark.  232,  per  Lord  EUenborougb. 

'  Smith  V,  Maclure,  5  East.  476. 
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in  this  case,  was  given  to  the  acceptor  for  a  special  purpose,  it 
must  be  held,  as  soon  as  that  purpose  was  served,  that  he  re- 
tained it  only  for  the  drawer,  from  whom  he  got  it.    2dZy,  The 
case  is  different  with  regard  to  a  bill  that  has  been  issued, 
and  remains  in  the  hands  of  the  payee  or  other  person  en- 
titled to  it,  with  a  special  indorsation  by  him  to  a  third  party. 
If  a  bill  or  note  is  found  thus  indorsed  in  the  payee's  reposi- 
tories after  his  death,  it  may  be  doubted  whether  the  indor- 
see's right  to  it  can  be  held  completed  without  delivery.     In 
an  English  case  ',  a  note  for  £.1000  by  a  person  in  favour 
of  his  brother,  of  which  the  brother  knew  nothing,  and  which 
remained  in  the  granter's  custody,  till  it  was  found  among  his 
papers  at  his  death,  was  held  to  form  no  ground  of  debt.    In 
another  case ',  the  grandson  of  a  person  deceased  was  found 
entitled  to  a  bill  which  the  latter  had  indorsed  to  him  by  name, 
and  had  delivered,  without  any  special  instructions,  to  his  own 
son,  who  was  likewise  his  general  disponee.     But  it  might  be 
held,  in  this  case,  that  there  was  a  delivery  for  the  indorsee's 
behoof.     If  the  indorser  is  alive,  there  does  not  appear  to 
be  any  ground  for  holding,  that  even  a  special  indorsement 
by  him  conveys  right  to  the  indorsee  without  delivery.     For, 
until  delivery,  the  indorser  has  entire  control  over  the  bill 
or  note,  and  it  cannot,  therefore,  be  held,  that  the  indorsee 
has  any  right,  when  it  depends  on  the  pleasure  of  another* 
A  bill  accepted  by  a  party,  and  thereafter  deposited  with  the 
acceptor's  agent,  is  not  to  be  held  as  delivered  to  the  payee, 
and  cannot  afford  him  action  against  the  acceptor '.     In  a 
case  \  where  certain  bills  were  seized  by  a  writ  of  extent, 
at  the  instance  of  the  Crown,  after  being  specially  indorsed 
to  a  third  party,  and  inclosed  in  a  parcel  addressed  to  him, 
which  was  given  by  the  indorser  to  a  servant  to  be  delivered 
to  the  postman ;  the  Court  of  Exchequer,  notwithstanding, 
preferred  the  Crown,  holding,  that  without  delivery,  the  in- 
dorsee had  acquired  no  right,  as  the  indorser  had  still  the 
control  of  the  biUs.     The  same  rule  would  seem  to  apply,  if 

«  Disher,  1  P.  Will.  204. 

•  Carrick  o.  Key,  6th  Feb.  1787,  Morr.  17009. 

*  Gordon  v.  Pilmore,  31st  Jan.  1724,  Morr.  3510. 
«   1  he  King  o.  Lamblon,  5  Price,  42a 
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such  bills  were  attached  in  Scotland  by  diligence  at  the  in- 
stance of  other  creditors  of  the  indprser,  or  by  a  sequestration. 
With  regard  to  a  blank  indorsation,  there  can  be  no  doubt, 
since  it  cannot  be  known,  without  delivery,  for  whom  it  is  in- 
tended. 

Supposing,  however,  that  a  bill  or  note  blank  indorsed,  or 
payable  to  the  bearer ;  for  instance,  a  banker's  note  newly 
executed,  but  not  issued,  were  stolen  from  the  maker,  would 
the  fact  that  it  had  never  been  issued  by  hvm^  afford  him  a 
defence  for  payment  against  a  hanafde  holder  ?  It  does  not 
appear  that  bills  so  acquired,  for  instance,  new  notes  which 
have  been  got  by  breaking  into  a  bank,  should  afford  less 
ground  of  action  or  diligence  against  the  maker  than  others. 
The  want  of  delivery  is  a  defect  not  apparent  exfcude  of  the 
bill  or  note,  and  therefore  creates  only  a  personal  exception 
against  the  party  who  has  got  possession  of  it  without  deli- 
very, not  a  radical  nullity  of  title,  such  as  can  follow  it  into 
the  hands  of  third  parties.  A  party  making  an  instrument 
transmissible  to  the  bearer,  incurs  thereby  the  risk  of  its 
being  put  into  circulation  by  a  person  acquiring  it  casually 
or  fraudulently.  The  currency  of  the  instrument  follows 
from  its  terms ;  and  third  parties,  looking  at  its  terms,  have 
no  ground  to  presume,  when  they  find  it  in  circulation,  that 
it  never  was  truly  issued  by  the  maker.  The  want  of  de- 
livery would  be  equally  pleadable  with  reference  to  subsequent 
indorsations,  since  delivery  is  as  essential  to  the  indorsee 
as  to  the  original  payee.  But,  in  both  cases,  it  seems  to  be 
only  an  objection  personal  against  the  party  who  has  acquired 
the  bill  or  note  without  delivery.  The  notes  of  a  bank  only 
projected,  would,  of  course,  not  be  effectual,  however  com- 
plete they  might  be  in  point  of  form.  But,  though  they  should 
be  thus  stolen  before  the  bank  commenced  business,  there 
would  be  a  claim  for  payment  of  them  after  its  commencement. 

When  a  bill  consists  of  several  parts,  each  part  ought  to 
be  delivered  to  the  payee,  (imless  one  part  has  been  forwarded 
to  the  drawee  for  acceptance,  in  which  case  the  rest  must  be 
delivered,)  otherwise  there  may  be  difficulty  in  negotiating  the 
bill,  or  in  obtaining  payment  *. 

■  Bayley,  29. 
L 
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2.  Effect  of  Delivery^  and  the  Obligations  thence  arUing 
against  the  Party  who  makes  it. 

The  making  of  a  note,  including  its  delirery,  implies  an 
obligation  by  the  maker  to  the  payee,  or  any  future  indorsee, 
to  pay  the  sum  mentioned  in  it,  according  to  its  tenor.  On 
the  other  hand,  the  drawing  of  a  bill,  including  its  delivery, 
implies  an  obligation  by  the  drawer  to  the  payee,  or  any  future 
indorsee,  that  the  drawee  is  capable  of  binding  himself  for 
payment  of  the  bill, — ^that  he  is  to  be  found  at  the  place  de- 
scribed in  the  bill  as  his  residence,  (if  there  is  a  description  of 
it,) — that,  if  the  bill  is  duly  presented  to  him,  he  wiU  accept  it 
in  writing,  according  to  its  tenor,  and  that  he  will  pay  it  when 
due  ^  This  engagement  is  Ikbsolute,  so  that,  although  the 
drawee  should  be  prohibited  from  accepting  or  paying  by  the 
laws  of  a  foreign  country,  in  which  he  resides,  the  drawer  will 
still  be  liable  in  recourse '.  But  he  will  not  be  liable,  if  pay- 
ment or  acceptance  has  been  prohibited  by  the  law  of  this  coun* 
try  '.  If  any  part  of  his  engagement  is  not  performed,  for  in* 
stance,  if  the  drawee  refuses  to  accept,  the  drawer  will  be  liable 
in  recourse  immediately,  although  the  term  of  payment  has  not 
come  ^.  Under  this  claim  of  recourse,  he  must  pay,  not  only  the 

>  Bayley,  43. 

*  In  Mellish  o.  Simeon,  2  H.  Blackst.  378,  this  point  was  decided  against 
the  drawer  in  an  action  of  recourae  brought  against  him,  in  consequence  of  non- 
acceptance  by  the  drawee,  who  had  been  prohibited  from  paying  by  a  decree  of 
the  Fkvnch  Courention. 

*  Per  Al?anley,  C.  J.,  in  Pollard  ii.  Herries,  3  Bos.  and  Pul.  340,  who 
lays  it  down,  tliat  "  whatever  be  the  nature  of  the  contract  into  which  a  sub- 
**  ject  of  this  country  enters,  be  is  excused  from  the  performance  of  it  if  the 
"  laws  of  his  country  interpose  tnd  forbid  the  performance." 

«  In  Bright  V.  Furrier,  Sutler's  N.  P.  269,  which  was  the  case  of  a  bill  pay- 
able  in  120  days^  an  action  of  recourse  against  the  drawer,  on  account  of  non* 
acceptance,  was  admitted  before  the  bill  became  due.  In  Milford  v.  Meyer, 
1  Dougl.  54^  the  same  rule^as  followed  against  the  drawer,  on  the  ground,  that 
what  he  "  had  undertaken  has  not  been  performed,  the  drawee  not  having 
"  given  him  the  credit  which  was  the  ground  of  the  contract.*'  Reference 
may  also  be  made  to  M*Carty  v.  Barrow,  2  Str.  949,  and  3  Wilson,  16,  /)er  C.  J. 
Wilmot,  where  it  was  held,  thst  the  drawer's  liability  was  a  debt  contracted  at 
the  time  of  drawing  the  bill,  though  it  did  not  require  to  be  enforced  till  non- 
acceptance  or  non-payment.  In  Workman  p,  Leake,  1  Camp.  22,  it  was  de- 
cided, that  the  indorser  of  a  promissory-note  was  freed  from  his  obligation  as 
indorser,  by  a  discharge  under  the  insolvent  act,  seeing  the  note  was  dated  be- 
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principal  sum  in  the  bill,  with  interest  and  expenses^  but  also  ex- 
ehange  or  re-exchange,  in  so  far  as  these  are  incurred  by  non- 
payment of  the  bill '.  But  the  full  extent  of  this  claim  of  re- 
course, as  well  as  the  mode  of  enforcing  it,  shall  be  explained 
afterwards,  in  considering  the  remedies  competent  against  the 
parties  to  bills  or  notes. 

From  a  rule  already  explained,  viz.  that  the  obligations  of 
parties  to  a  bill  or  note  must  receive  effect  according  to  the 
law  of  the  place  where  they  are  to  be  made  payable,  or,  if  no 
place  of  payment  is  specified,  where  they  were  contracted,  it 
follows,  that  if  the  drawer's  obligation  is  discharged  in  the 
country  where  the  bill  was  drawn,  (as  by  a  certificate  of  bank- 
ruptcy obtained  there  •,)  he  cannot  be  sued  on  it  elsewhere ; 
for  he  engages  to  pay  the  bill,  on  the  drawee's  failure,  at  the 
place  where  the  bill  was  drawn,  and  therefore  his  liability  must 
be  regulated  by  the  laws  of  that  place. 

3.  As  a  counterpart  to  the  obligations  now  mentioned  as 
incumbent  on  the  drawer  of  a  bill,  the  payee  undertakes  others, 
by  the  mere  act  of  receiving  the  bill.  These  are  generally 
to  negotiate  the  bill,  or,  in  other  words,  to  take  proper  mear- 
sures  for  obtaining  acceptance  and  payment,  and  to  protest  it, 
as  well  as  to  give  the  drawer  and  previous  indorsers  due  no- 
tice in  case  of  non-acceptance  or  non-payment.  But  the  par- 
ticulars of  due  negotiation  shall  be  afterwards  explained.  At 
present  we  shall  only  consider  the  extent  to  which  these  obli- 
gations are  binding  on  the  holder,  and  the  result  of  his  failure 
to  perform  them.  By  such  failure  he  loses  his  recourse  against 
the  drawer  on  the  bill,  in  case  of  its  non-acceptance  or  non- 
payment. 

Besides,  if  he  has  taken  the1>ill  on  account  of  a  prior  debt, 
it  is  to  be  considered  how  far  his  failure  in  negotiation  will  not 
only  cut  off  his  recourse  on  the  bill,  but  extinguish  the  debt. 

In  Scotiand,  it  would  appear,  that,  in  such  a  case,  scarcely 

fore  the  discharge,  his  obligation  being  thus  held  to  subsist  from  the  date  of 
the  note.  The  same  doctrine  seems  to  have  been  implied  in  Stacey  v,  Barnes, 
7  East.  438,  though  the  case  was  decided  on  another  ground. 

'  In  Mellish  v.  Simeon,  162,  note  3,  where  the  bill  was  drawn  at  London 
on  Paris,  the  drawer  was  found  h'abic  to  the  holder  in  the  re-exchange  between 
Paris  and  London. 

*  Potter  V  Brown,  5  East.  123;  156,  note  I. 

l2 
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any  want  of  negotiation  was  at  first  sufficient  to  extinguisli 
the  previous  debt,  and,  for  many  years,  the  law  was  in  a  state 
of  great  uncertainty  on  the  subject  '•  But  the  later  decisions 
appear  to  have  finally  settled,  that  failure  in  due  negotiation 
and  notice  by  the  holder  of  a  bill  or  note  not  only  extin- 
.  guishes  his  claim  on  the  bill  or  note,  against  the  previous 
parties  to  it,  but  cuts  off  his  claim  even  for  the  previous 
,  debt  in  satisfaction  of  which  it  was  given.  Thus',  where  .a 
.  creditor  holding  a  bill  as  a  deposit,  in  security  for  advances, 
neglected  to  protest  it,  or  to  give  notice  of  non-payment,  and 
the  acceptor  became  insolvent,  the  Court  of  Session  held  that 
he  was  not  accountable  for  its  amount  to  the  party  who  gave 
it  to  him.  But  the  House  of  Lords,  proceeding  apparently 
on  the  ground  of  neglect,  held  that  he  was  accountable  for  it. 
In  another  case ',  where  the  indorsee  of  an  inland  bill,  who 
got  it  in  payment  of  previous  advances,  had  failed  in  due  ne- 
gotiation, and  where  the  drawee  had  become  insolvent  before 
any  protest  was  taken  against  him,  the  Court  found  that  re- 
course against  the  indorser  was  cut  off,  disregarding  the  ar- 
gument which  was  used  in  a  previous  case%  that  an  in- 
dorsee in  security  was  not  liable  in  strict  negotiation.  The 
question  here  seems  to  have  occurred  in  a  charge  on  the 
bill,  and  not,  as  in  that  case,  in  an  action  for  the  sum  due. 
It  was  also  decided  in  a  subsequent  case  ^,  by  the  House  of 
LfOrds,  that  a  bill  indorsed  in  security  required  strict  negotiar 

*  In  the  fonner  edition  t  detail  was  given  of  tlie  earlier  decisions  on  thta 
subject  This  has  been  now  suppressed,  as  no  longer  necessary.  But  those 
who  wish  to  study  the  history  of  the  law  on  this  subject,  may  consult  the  fol- 
lowing decisions:  Lindsay  o.  Gray,  24th  July  1629,  Morr.  1543;  Earl  of 
Newburgh  v.  Stewart,  27th  July  1666,  Morr.  1543 ;  Henderson  o.  Muireson, 
S5th  July  1701,4 Brown's  Suppl.  507;  Swinton  o.  Craigmillar,  28th  June  1706^ 
ihid,  528;  Brown  v.  Home,  lith  Nov.  1705,  Morr.  1546;  Hsy  v.  Hall,  6th 
July  1697,  Morr.  11520;  Brando.  Yorstoun,  lOth  July  1706,  Morr.  1549; 
Oswald  V  Gordon,  26tb  July  1711,  Morr.  1 1521 ;  Earl  of  Leven  v,  Glencairn, 
20th  Dec  1711,  Morr.  1553;  Alexander  o.  Gumming,  19th  Jan.  1758,  Morr. 
1582. 

'  Murray  v.  Grosset,  16th  Feb.  1762,  Morr.  1592. 

'  Falls  p.  PorterBeld,  14(h  Not.  1764,  Morr.  1593. 

*  Alexander  v.  Gumming,  lOth  Jan.  1758,  Morr.  1582. 

*  Reid  ami  Go.  v.  Goats,  21st  Feb.  1794,  Morr.  1620;  6  Brown*s   Psrl. 
Gas.  264. 
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tion ;  and  the  holders  were  found  to  have  forfeited,  by  ne» 
gleet  to  negotiate  it  properly,  all  claim  even  on  a  former  bill 
in  security  of  which  it  was  granted,  although  they  had  grant- 
ed a  receipt  for  the  last  biU,  stating  that  the  person  who  gave 
it  should  not  be  discharged  till  it  was  paid.  These  decisions 
appear  to  lead  to  this  result,  that,  when  a  bill  or  note  is 
taken  in  payment  or  satisfaction  of  a  debt,  any  failure  in  ne- 
gotiation cuts  off  not  only  the  holder's  recourse  on  thd  bill 
or  note,  but  his  claim  for  the  original  debt.  ThQ  converse 
of  this  doctrine  is,  that,  if  the  bill  or  note  be  duly  negotiated, 
though  not  paid,  the  creditor's  original  claim,  as  well  as  his 
recourse  on  the  bill  or  note,  remains  entire.  This  last  point 
wajs  expressly  decided  in  one  case  S  where  a  party  who  was 
creditor  to  another  in  a  bill  havmg  given  it  up,  on  receiving 
a  draft  from  the  debtor  for  its  amount  on  a  third  party,  was 
found  entitled,  notwithstanding,  to  recourse  against  the  drawer 
of  this  last  bill,  (having  duly  negotiated  it,)  on  the  drawee 
failing  to  pay  it. 

These  rules  are  substantially  the  same  with  those  esta- 
blished in  England.  First,  it  has  been  there  held,  that  the 
mere  taking  of  a  bill  or  note  by  a  creditor  from  his  debtor 
does  not  imply  novation  of  the  previous  debt,  unless  that  is 
expressed  *,  or  perhaps,  unless  it  is  implied  from  the  nature 
of  the  transaction ',  but  will  be  considered  only  as  an  addi- 

'  Johnston  v.  Murray,  Ut  Feb.  1715»  Morr.  1556. 

'  In  Taylor  v.  Wasleneys,  2  Str.  1218,  it  iras  held  that  the  right  to  follow 
out  an  action,  which  bad  been  raised  for  a  debt,  remained,  notwithstanding  a 
note  for  £.20  which  had  been  given  subsequently  by  the  debtor  to  the  creditor. 
In  Scott  9.  Surman,  Willes,  406,  the  Court  of  King's  Bench  decided,  inieraUa, 
that  the  taking  of  a  note  by  a  factor  for  the  price  of  goods  consigned  to,  and 
sold  by  him,  did  not  innovate  the  debt,  so  as  to  eiclude  the  consigner  from 
claiming  for  the  price.  In  Drake  v.  Mitchell,  3  East.  4>5I,  this  was  also  de- 
cided with  regard  to  bills,  which  were  not  proved  to  have  been  taken  in  satis- 
faction of  the  previous  debt. 

'  This  exception  received  effect  in  an  old  Scotch  case,  Stuart  t^.  Blackwood, 
itb  Dec.  1684)  2  Bro.  Suppl.  67,  where  two  partners  having  commissioned 
wine,  and  desired  the  seller  to  draw  on  them  for  the  price,  which  he  did,  but 
only  one  of  them  having  accepted,  and  having  alone  received  the  wine,  and  the 
biUs  being  also  protested  only  against  him  for  non>payment,  the  Court  found 
that  the  seller  was  not  entitled,  after  the  lapse  of  six  years,  to  sue  the  other  part- 
ner for  the  price.  It  was  thus  held  that  he  had  taken  the  acceptor  of  the  bill 
as  bis  sole  debtor. 
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tional  security.  Thus  it  has  been  decided  \  that  taking  a 
note  for  the  balance  of  a  debt  does  not  cut  off  a  claim  for  in- 
terest on  another  security  previously  granted  for  the  same 
debt,  the  note  being  held,  in  these  circumstances,  to  be  merely 
an  acknowledgment.  It  has  been  also  held  *,  that  the  cir- 
cumstance of  a  traveller  taking  an  acceptance  for  a  debt 
from  the  defendant,  but  with  an  intimation  that  he  did  not 
think  it  would  be  received,  and  sending  it  to  his  constituent, 
%ho  retaiped  it,  but  without  any  drawer's  name  being  filled 
up,  did  not  preclude  him  from  suing  for  the  debt,  though  it 
afforded  evidence  of  that  debt.  It  has  been  decided,  too,  that 
the  lien  which  the  seller  of  lands  has  over  them,  by  the  law  of 
England,  for  the  price,  is  not  relinquished  by  -his  taking  bills 
•or  notes  for  it,  unless  it  appears  that  he  meant  to  rest  entirely 
on  that  security  '•  Farther,  when  a  party  agrees  to  take  a 
new  bill  as  a  substitute  for  a  previous  one,  on  which  action 
had  been  raised,  on  condition  of  the  defendant  paying  costs, 
but  this  last  condition  is  not  fulfilled,  it  has  been  held%  that 
the  original  bill  is  still  available.  Lastly,  if  a  person  takes 
new  bills  in  satisfaction  of  previous  bills,  retaining  the  former, 
however,  in  his  possession,  it  will  not  be  held  that  the  last 
are  absolutely  substituted  for  the  first,  but  the  creditor  will 
be  entitled  to  sue  on  the  first  bills,  if  the  last  are  not  paid  '• 

'  Curtis  17.  Rusbf  2  Ves.  and  Beames,  416. 

*  Vyse  V.  Clarke,  5  C.  and  Pay.  403. 

■  In  £jr  parte  Loaring,  2  Rose's  B.  C.  79,  this  was  held,  although  the  seller 
had  taken  and  discounted  a  note  for  the  price  at  four  months,  which,  however, 
he  had  himself  been  obliged  to  pay*  and  also  in  Grants  v.  Mills,  2  Ves.  and 
Beames,  306.  In  Hughes  v.  Kearney,  Schoales  and  Lefroy,  136,  Lord  Re- 
desdale,  then  Lord  Chancellor  of  Ireland,  held  that  the  seller  must  be  pre- 
sumed to  retain  his  lien  over  the  lands,  unless  it  appeared  that  he  had  agreed 
to  rely  on  the  collateral  security. 

*  Norris  v.  Ayljett,  2  Camp.  328,  per  Lord  Ellenborough.  In  this  case,  the 
plaintiff,  who  had  discounted  and  been  obliged  to  retire  the  substituted  bill  on 
iu  being  dishonoured  when  due,  gave  it  up  to  the  debtor,  and  had  a  verdict  for 
the  amount  of  the  original  bill.  But  the  last  bill  was  dishonoured  after  the 
action  had  been  raised,  so  that  the  action  truly  rested  on  the  non-performance 
of  the  agreement  as  to  costs.  But  vide  Dillon  v,  Rimmer,  I  Bing.  100,  where 
the  contrary  was  found  under  nearly  similar  circumstances. 

»  Ex  parte  Barclay,  7  Vesey,  597.  This  was  decided  by  the  Lord  Chan- 
cellor, with  regard  to  a  claim  made  on  the  first  bills  against  the.  debtor's 
bankrupt  estate.     The  same  doctrine  was  likewise  held  in  the  case  of  Bishop 
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In  a  Scotch  case  >,  where  a  party  who  had  first  got  a  bill  for 
certain  advances  made  by  him  on  a  ship,  afterwards  took  a 
bond  of  bottomry,  which,  so  far  as  regarded  the  contents  of 
the  bill,  turned  out  to  be  ineffectual,  the  Court  of  Session,  • 
adopting  the  doctrine  now  stated,  held  that  his  right  to  sue  on 
the  bill  was  entire.  On  the  other  hand,  when  the  creditor 
tables  a  bill  or  note  in  satisfaction  or  payment  of  his  debt,  this 
is  held,  in  the  meantime,  equivalent  to  payment.  In  a  case  \ 
where  a  shipowner,  who  had  a  lien  on  the  freighter's  goods  for 
payment  of  the  freight,  had  stipulated  that  part  of  it  should 
be  paid  in  ^*  good  and  approved  bills  "  at  three  months,  and 
afterwards  took  a  bill  for  this  money,  and  negotiated  it,  though 
he  refused  in  words  to  receive  it,  as  being  a  bad  bill,  the  Court 
of  King's  Bench  held,  that,  by  negotiating  the  bill,  he  must  be 
held  to  have  accepted  of  it  in  payment,  and  to  have  renoimced 
his  lien  on  the  goods.  From  what  has  been  now  stated,  it 
follows  that,  when  a  creditor  has  taken  a  bill  or  note  in  pay- 
ment, he  cannot  sue  on  the  original  debt  till  the  bill  or  note 
has  become  due,  and  has  not  been  paid  %  unless  it  is  known  at  ^ 
once  to  be  bad,  or  has  been  returned  to  the  original  payee  by 

o.  Rowe,  3  M.  and  S.  362,  although  the  dtibononr  of  the  last  biU  had  not  been 
notified  to  the  drawer  of  it.  But  the  point  of  notice  thaU  be  considered  after- 
ward!. In  a  later  case^  Lamboume  v.  Cork,  1  D.  and  R.  211,  wher^  a  credU 
tor  agreed  to  discharge  an  execution  on  getting  £.40,  whereupon  he  got  a  note 
for  that  ium,  and  gratated  a  release  of  all  suits,  proceeding  on  the  narrative  of 
£M  being  paid,  "  as  after  mentioned,"  he  was,  notwithstanding,  found  en- 
titled to  sue  the  defendant,  who  granted  the  note,  for  payment,  the  discharge 
being  held  to  depend  on  the  condition  of  its  being  paid. 

'  Sword  V.  Howden  and  Gardner,  27th  June  1826.  4  8.  and  D.  757. 

'  Homcastle  v.  Parren,  3  B.  and  Aid.  497 ;  vide  also  to  the  same  effect 
Duncan  v.  Jobnbfbne,  16th  May  1827,  P.  C.  ;  and  in  England,  Burney  v. 
Poynts,  1  Nev.  and  Man.  232. 

'  This  rule  was  laid  down  by  Lord  Kenyon  in  Stedman  v.  Gooch,  1  Esp.  3, 
although  the  circumstances  of  the  case  were  held  to  take  it  out  of  tlie  ruleb 
The  same  rule  was  followed  in  Rex  v,  Dawson,  Wightwick,  32  ;  it  being  held 
that  an  extent  in  aid  could  not  be  issued,  on  a  debt  for  which  the  creditor  took 
a  bill,  which  had  not  fallen  due  at  the  date  of  the  inquisition.  Vide  also  Kears- 
lake  V,  Morgan,  5  T.  R.  513,  where,  in  an  assumpsit  for  tlie  price  of  goods 
sold,  it  was  held  a  sufficient  answer  by  the  defendant  that  he  had  indorsed  a 
note  for,  and  on  account  of,  the  goods.  Reference  was  made  in  the  same  case 
to  Richardson  v,  Bickman,  decided  in  16  Geo.  Ill,  where  similar  effect  was 
given  to  taking  a  bill  of  exchange  by  the  creditor  in  satisfaction  of  his  debt,  the 
bill  being  drawn  by  him,  and  accepted  by  the  debtor,  and  not  yet  due.  In 
Kendrick  v.  Loraas,  2  Cr.  and  Jerv.  405,  2  Tyrwh.  438^  where  the  plaintiff 
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a  party  to  whom  he  indorsed  it,  without  money  passings  and 
remained  ever  since  unpaid  in  the  payee's  hands  %  or  the 
bill,  while  unindorsed,  is  lost,  and  no  demand  is  made  on  it  % 
in  which  cases  the  debtor  may  be  sued  immediately  on  his  ori- 
ginal debt',  or  where  it  has  been  given  for  a  smaller  sum  than 
the  debt,  in  which  case  the  debtor  may  sue  for  the  differenced 
Excepting  in  these  cases,  the  creditor,  before  being  allowed  to 
sue  on  the  original  debt,  must  prove  that  the  bill  or  note  has 

took  a  Mcond  bill  as  a  renewal  of  the  fint,  two  days  before  it  fell  duei  and 
afterwards  brought  an  action  on  the  first  bill,  before  the  second  became  due, 
and  without  deliTering  it  back,  it  was  held  that  he  could  not  recover.  In 
Tomlin  v.  Laurence,  3  M.  and  Pay.  555,  an  indorsee  of  a  bill  accepted  by 
the  defendant  to  one  of  two  partners  for  a  debt  due  to  both,  was  held  entitled 
to  sue  for  it,  as  no  claim  could  be  made  against  him  by  either  of  the  partners 
for  the  debt,  unless  the  bill  was  dishonoured. 

1  Burden  v.  Halton,  1  M.  and  RyL  223;  4  Bing.  454. 

'  Rolt  V.  Watson,  4  Bingh.  273. 

'  In  Stedman  o.|Oooch,  1  Esp.  3,  an  action  brought  for  a  debt,  after  taking 
three  notes  in  satisfaction  of  it,  was  sustained,  although  the  notes  had  not  fallen 
due,  they  having  turned  out  to  be  of  no  value.    Similar  doctrine  was  laid  down 
by  Lord  Ellenborough,  in  the  case  of  Mussen  v.  Price,  4  East.  147,  where  the 
buyer  of  some  goods  having  agreed  to  give  the  seller,  at  the  end  of  three  months, 
bills  for  the  price  at  two  months  longer,  his  Lordship  held,  that  the  credit  given 
depended  on  the  granting  of  these  bilk,  and  that,  therefore,  when  they  were  not 
granted,  the  buyer  might  be  sued  mmuSatti^  for  the  price.     But  the  other 
Judges  held,  in  the  circumstances  of  the  case,  that  there  was,  at  all  events,  a 
credit  of  five  months,  (independently  of  granting  the  bills,)  and  that  the  seller 
could  only  claim  .the  damage  arising  through  their  not  beiog  granted.   The  same 
doctrine  wss  also  laid  down  by  Lord  Ellenborough,  in  Nickson  t;.  Jepbsoni 
2  Stark.  227.     In  an  earlier  case,  reported  in  12  Mod.  517,  it  was  laid  down, 
that,  if  the  seller  of  goods  takes  a  goldsmith's  note  in  payment,  this  will  be  good 
payment,  though  the  goldsmith  were  worth  nothing,  provided  the  buyer  did  not 
know  it;  but  that  it  will  not  be  good  if  he  did  know  it    Such  a  note,  however, 
would  not  be  a  good  payment  at  all  events,  whether  the  person  giving  it  knew 
of  the  goldsmith's  failure  or  not.     This  appears  to  be  settled  by  the  case  of 
Owenson  v,  Morse,  7  T.  R.  64^  where  a  person,  who  had  sold  goods,  and 
taken  in  payment  certain  notes  on  a  banker  who  failed  that  day,  was  found  en- 
titled to  stop  the  goods  m  trmuUui  and  in  Bishop  v,  Sbilleto,  2  B.  and  A.  329, 
where  the  same  decision  was  given  regarding  the  sale  of  iron,  in  payment  of 
which  bills  were  given  which  had  not  been  retired.     In  Puckford  e.  Maxwell, 
6  T.  R.  52,  where  drafts  had  been  taken,  in  payment  of  a  debt,  which  were 
dishonoured,  on  the  ground  that  the  drawer  had  no  effects  in  the  drawee's  hands^ 
the  creditor  was  found  entitled  to  follow  out  diligence  on  the  original  debt.    The 
same  decision  was  given  in  Wilson  v.  Vysar,  4  Taunt.  287,  and  in  Cundy  o. 
Marriot,  1  B.  and  Ad.  696,  where  a  bill,  written  on  a  wrong  stamp,  had  been 
indorsed  in  payment  of  the  price  of  goods. 

<  TboBM  V.  Heathom,  2  B.  and  Cr.  477;  3  D.  and  R.  647. 
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sidered  as  taking  the  entire  risk  of  this  bill  or  note  on  him- 
self, even  though  he  has  granted  a  receipt  in  full  for  the 
previous  debt,  on  taking  it ' .  If  the  creditor  get  a  draft  for  his 
debt  on  bankers,  desiring  that  it  should  be  paid  by  a  bill  at 
seventy  days,  but,  instead  of  taking  such  bill,  allows  the  bank- 
ers to  transfer  the  amount  to  his  own  account  with  them, 
this  is  held  the  same  thing  as  if  he  had  got  the  money,  and 

■ccommocUtioD,  when  be  might  have  bad  cash,  he  has  no  separate  claim  for  the 
debt ;  Strong  v.  Hart,  6  B.  and  Cr.  160.  la  Robinson  v.  Read,  9  B.  and 
Cr.  449,  where  a  creditor  for  furnishings  on  account  of  a  ship,  took  a  bill  from 
the  ship's  agent  for  the  amount,  allowing  discount,  and  afterwards  renewed  it  to 
him  twice,  with  interest,  but  where  he  did  not  appear  to  have  preferred  this 
arrangement,  and  where  the  principal  had  not  looked  into  the  agent's  accounts, 
or  given  him  credit  00  account  of  the  arrangement,  though  the  latter  had  funds 
of  his  more  than  sufficient  to  have  paid  the  debt,  the  creditor  was  found  to  have 
a  good  claim  against  the  principal.  In  Taylor  v,  Briggs,  1  M.  and  Malk.  28, 
an  action  was  successful  on  a  charter  party  against  the  charterers,  when  the 
freight  was  by  the  charter  party,  to  be  paid,  partly  in  cash,  and  partly  by  ap- 
proved bills,  though  the  creditor  had,  without  the  knowledge  of  the  charterers, 
taken  a  bill  for  the  freight  from  the  consignee,  which  was  dishonoured.  In 
Wyatt  V.  Hertford,  3  East.  147,  the  plaintiff  having  got  a  draft  from  the  de- 
fendant's steward  on  a  banker,  in  payment  of  work  done  for  the  defendant, 
and  on  this  draft  being  dishonoured,  having,  without  informing  the  defendant, 
taken  a  new  draft  from  the  steward  at  twenty-one  days*  date,  on  non-payment  of 
which  he  brought  bis  action  for  the  debt,  the  jury  first  found  for  the  defendant, 
under  the  direction  of  Lord  Ellenborough,  C.  J. ;  but  afterwards,  his  Lordship 
laid,  that  there  must  be  a  new  trial,  as  it  did  not  appear  that  the  defendant  had 
acted  towards  the  steward  on  the  supposition  of  the  debt  being  paid.  In  other 
words,  he  had  not  suffered  any  injury  through  want  of  notice.  In  Evrett  v. 
Collins,  2  Camp.  515,  a  sub' agent  of  the  defendant,  who  owed  the  plaintiff 
money,  having  given  his  son  in  payment  a  draft  on  bis  bankers,  which  was  dis- 
honoured, because  the  agent  had  overdrawn  his  account,  and  the  agent  having 
failed  the  same  day  with  funds  of  the  defendant  (beyond  the  amount  of  the  debt) 
in  his  hands,  the  defendant  was,  notwiibsUnding,  found  liable  for  the  debt,  it 
being  held  that  the  draft  by  his  agent  was  the  same  as  a  draft  by  himself.  No 
regard  was  paid  to  the  plea,  that  the  plaintiff's  son  might  have  had  money  if  he 
bad  chosen,  but  preferred  a  check,  it  was  evidently  implied  that  the  check 
must  be  a  fair  one,  which  this  was  not.  The  same  doctrine  was  adopted  by  Best, 
C.  J.  in  Hadwen  v.  Mendisabal,  2  C.  and  P.  20,  where  the  seller  of  goods 
was  found  entitled  to  sue  for  the  price,  though  he  had  taken  a  bill  for  it,  which 
was  dishonoured,  and  was  then  lying  protested  in  the  hands  of  his  agents ;  and 
in  Burden  v.  Halton,  4  Bingh.  454,  where  two  bills  which  had  been  given  in 
payment  of  the  price  of  goods,  having  been  delivered  by  the  holder  to  a  third 
party,  but  afterwards  returned  to  him,  without  proof  of  any  consideration  passing 
between  them,  he  was  held  to  have  a  good  action  for  the  price  of  the  goods,  in 
re«pect  of  the  bills  not  being  paid. 
'  Popley  V,  Ashley,  6  Mod.  147. 
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afterwards  deposited  it  with  the  banker,  and  therefore  the 
debtor  will  be  released '.  But  the  decision  will  be  opposite  if 
there  has  been  no  such  transference  to  the  creditor's  account  <• 
In  a  case'  where  the  plaintiff  paid  into  one  country  bank 
certain  notes  of  another  bank,  and  the  former  bank,  on  send- 
ing them  to  the  latter,  instead  of  taking  cash  for  them,  al- 
lowed them  to  be  placed  to  their  own  credit,  and  permitted 
the  receivers  to  re-issue  them,  the  Court  of  King's  Bench  de- 
cided that  they  had  taken  the  risk  of  them,  and  must  be  liable 
for  them  to  the  plaintiff  as  for  cash.  If  the  debtor  pays  his 
debt  by  a  draft  on  his  bankers,  and  the  creditor,  on  being 
a^ed  by  them,  whether  he  will  have  cash  or  a  bill  or  draft, 
prefers  the  latter,  it  is  at  his  risk,  unless  there  is  manifest 
fraud,  as  where  the  bankers  give  him  a  bill  signed  by  a  party 
whom  they  know  to  be  insolvent,  or  a  draft  on  a  house  which 
has  none  of  their  effects^*     But,  if  a  bill  is  given  him  without 

*  This  was  Che  tpwinfaeiit  and  the  decision,  in  Bolton  v.  Richard,  1  Esp. 
106 ;  6  T.  R.  139.  In  Veraon  v.  Bou^erie,  2  Shower,  295-6,  the  plaintiff 
having  got  notes  from  a  debtor  of  his  on  his  banker,  (on  receiving  which  he 
discharged  the  debt,)  and,  on  being  asked  by  the  bankers,  upon  discounting  the 
notes,  whether  he  would  have  cash  or  notes,  having  preferred  notes,  he  was  non- 
suited in  an  action  for  the  original  debt,  brought  against  the  debtor,  in  conse- 
quence of  the  non-payment  of  these  notes.  In  another  case  between  the  same 
parties,  where  the  plaintiff  had  preferred  getting  up  a  small  bill  which  he  owed 
the  bankers  to  receiving  cash  from  them,  he  was  likewise  non*suited,  on  the 
ground  of  his  having  thus  discharged  the  original  debt. 

'  In  Brown  and  Richard  o.  Kewleys,  2  Bos.  and  Pull.  518»  where  the  buyer 
of  some  goods  had  given  the  seller  in  payment  a  draft  on  his  bankers,  payable 
at  two  months,  by  a  bill  to  be  given  at  two  months  thereafter ;  but  the  bankers 
fkiled  before  the  expiry  of  the  first  two  months  ;  the  ciicumsunces  of  the  case 
being  held  not  to  infer  that  the  creditor,  (who  had  likewise  an  account  with 
them  as  his  bankers,)  had  given  them  any  new  credit  for  the  amount  of  the 
drafts,  a  verdict  was  found  for  him,  in  an  action  on  the  original  debt,  and  the 
Court  of  Common  Pleas  affirmed  it. 

*  Gillard  t;.  Wise,  5  B.  and  Cr.  134;  1  D.  and  R.  523. 

*  The  rule  here  stated  is  illustrated  by  the  case,  (already  cited,)  of  Vernon 
V.  Bou verie,  2  Shower,  295-6.  In  the  case,  also,  of  Marsh  t^.  Pedder,  170, 
note  2,  Gibbs,  C.  J.,  expressed  an  opinion,  that,  if  the  plaintiff  bad  been  offered 
cash,  and  had  preferred  a  bill,  the  bill  must  have  been  at  bis  own  risk.  The 
same  rule  was  laid  down  by  Bay  ley,  J.  in  Emly  v.  Lye,  15  East.  13,  per  Lord 
Kenyon,  C.  J.  in  Owenson  e.  Morse,  7  T.  R  66,  and  by  the  Court  of  King's 
Bench,  in  Smith  v  Ferrand,  7  B.  and  Cr.  10,  where  a  rule  nisi  for  a  now 
trial  was  discharged  on  that  ground.  On  the  other  hand,  (with  reference 
to  the  exception  of  fraud  now  stated,)  in  Evrett  o.  Collins,  2  Camp.  515,  a 
check  was  found  to  be  no  payment,  when  given  on  a  bank  on  whom  the  granter 


NECESSITY  OF  NEGOTIATION*  I7S 

the  choice  of  payment  in  cash,  as  where  the  draft  which  his 
debtor  gives  him  on  his  bankers  bears  that  they  are  to  pay 
him  by  a  bill,  his  original  claim  will  remain,  if  this  bill,  though 
duly  negotiated,  is  not  paid^  These  rules  are  applicable 
to  ^e  case  of  bills  or  notes  granted  for  the  price  of  goods 
sold,  or  for  any  other  consideration  at  the  time,  as  well  as  in 
satisfaction  of  previous  debts ;  and,  indeed,  they  have  been 
already  illustrated  by  decisions  taken  indiscriminately  from 
both  descriptions  of  cases'.  It  has  been  held',  that,  if  a  per- 
son gets  a  negotiable  note  for  money  lent,  he  cannot^  without 
producing  it,  recover  on  the  original  consideration,  though 
the  note  should  be  lost ;  because  the  note  may  be  still  in  cir- 
culation, and  thus,  (unless  it  were  produced,)  the  defendant 

had  already  orcrdrawn,  although  the  creditor's  son  who  got  it  had  preferred 
it  when  he  might  have  had  bank-notes.  Farther,  with  regard  to  the  case  of  a 
banker  giving  bills.  Lord  Kenyon,  C.  J.,  observed,  in  Bolton  v»  Richards,  p08i, 
note  1,  that,  "  if  Caldwell  and  Company,"  (the  bankers  drawn  upon  by  the 
debtors  in  that  case,)  "  had  given  the  plaintiff  a  bill  on  an  maobmUpenom  for 
"  the  amount  of  the  plaintiff's  check  on  them,  it  would  have  been  too  much 
"  perhaps  to  have  said,  that  that  would  have  cancelled  the  plaintiff's  demand." 

>  Ex  parU  Dickson,  cited  in  Bolton  v.  Richards,  6  T.  R.  Ii2.  There  the 
buyer  of  some  sugars,  (who  had  promised  to  pay  the  price  by  a  good  bill  at 
two  months,)  having  given  the  seller  a  check  on  his  bankers,  desiring  them  to 
pay  him  by  a  bill  at  three  months,  whereupon  they  gave  him  drafts  on  their 
bankers  in  London,  who  failed  before  the  draft  became  due,  and  the  drawers 
as  well  as  the  original  debtor  having  likewise  failed,  the  Lord  Chancellor  (Thnr- 
low)  directed,  that  the  creditor  should  rank  first  on  the  estates  of  the  two  bank- 
ing houses,  and  then  for  the  residue  of  the  debt  on  the  estate  of  the  primary 
debtor,  holding  that  his  draft  was  not  a  complete  payment,  but  that  he  was  still 
liable.  In  ex  parte  Blackbume,  10  Vesey,  204,  the  buyer  of  some  goods,  (in 
▼irtue  of  an  agreement  by  him  to  pay  the  price  by  bills  at  three  months,)  having 
given  the  seller  a  check  on  his  bankers,  who  did  give  him  a  bill  at  three  months, 
but  the  acceptors  of  it,  and  the  drawers  as  well  as  the  original  debtor,  having 
all  failed,  the  seller,  after  ranking  on  the  estates  of  the  two  former,  was  like* 
wise  permitted  by  the  Lord  Chancellor  to  rank  for  the  balance  of  his  debt  on 
the  estate  of  the  latter.  It  was  argued,  that  the  original  debtor  must  be  con- 
sidered as  discharged,  since  the  seller  had  taken  a  bill  in  terms  of  the  agree- 
ment with  him,  without  requiring  his  indorsement.  But  the  contrary  was  held  j 
and  it  was  also  held,  that  the  creditor  might  claim  on  the  estate  without  being 
bound  to  give  up  the  bill.  It  is  said  by  Chitty,  p.  202,  note  c,  that  Bolton  v. 
Richard  seems  contrary  to  these  cases.  But  the  previous  statement  of  it  shews 
that  its  circumstances  were  altogether  different. 

'  Vide  on  this  subject  Owenson  t^.  Morse,  and  Bishop  v.  Shiletto,  168,  note 
3,  and  Brown  and  Richard  v.  Kewley,  172,  note  2. 

'  Dangerfield  v.  Wilby,  4  Esp.  159,  per  Lord  Ellenborougii. 
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might  be  subjected  to  double  payment.  The  contrary  has 
been  found,  where  the  bill  is  in  his  power,  as  when  it  is  lying 
protested  in  the  hands  of  his  agent  ^  But  the  rules,  with  re- 
gard to  the  production  of  bills  or  notes,  shall  be  explained 
more  fully  afterwards* 

It  has  been  foimd',  that,  when  an  account  is  settled,  and  a 
bill  on  a  third  party  given  for  the  sum  due,  the  account  can- 
not afterwards  be  disputed  even  in  an  action  brought  for  its 
amount,  upon  the  non-payment  of  the  bill. 

4.  Assignment  ofjvnds  by  delivery  of  a  bill  or  note. 
But,  besides  the  obligations  which  delivery  of  a  bill  or 
note  creates  betwixt  the  drawer  and  payee,  the  drawing  and 
delivery  of  a  bill,  when  properly  intimated  to  the  drawee,  ope- 
rates an  assignment  to  the  payee,  to  the  amount  of  the  bill,  of 
any  sum  which  is  due  by  the  drawee  to  the  drawer.  This  as- 
signment, to  be  effectual,  must  be  intimated  to  ttie  drawee,  by 
presentment  of  the  bill.  This  doctrine  has  been  settled  by  a 
number  of  cases  already  cited',  in  which  the  date  of  inti- 
mation has  been  always  adopted  as  the  criterion  of  prefe- 
rence. Reference  has  been  made  to  the  opinion  of  two  of  our 
most  eminent  writers^,  which  is  said  to  be  inconsistent  with 
th'is  doctrine.  But  that  opinion,  which  imports  that  bills  may 
be  transmitted  without  intimation,  evidently  refers  to  their  in- 
dorsement ;  and,  if  it  is  held  to  refer  to  the  indorsement  of 
ticceptedhiilB,  (as  it  may  fairly  be,  since  bills  are  generally  ac- 
cepted before  being  indorsed,)  it  is,  as  will  afterwards  appear, 
correct,  with  reference  to  the  assignment  by  indorsation  of  the 

'  Hadwen  v.  Mendiiabal,  5  C  and  Pay.  20. 

'  This  was  decided  by  Lord  Kenyon,  1  Knox  v.  Wballey,  1  Esp.  159.    The 

contrary  appears  to  bave  been  decided  in  an  old  case,  Cbancellor  o.  Dorset« 

Fincb.  431*  wbere  an  accounting  between  two  partners  was  opened  up  on  tlie 

ground  of  error,  after  a  note  had  been  granted,  on  a  settlement,  for  tbe  balance 

due,  and  a  verdict  was  found  in  another  action  for  its  amount,  with  costs.    But 

this  cake  will  not  outweigh  the  later  decision.    The  case  of  Trueman  o.  Hirst,  1 

T-  R.  41,  referred  to  by  Chitty,  107,  note,  does  not  appear  to  be  in  point ;  since 

tbe  only  question  there  was,  whether  a  note  gnmted  by  an  mfant  could  prevent 

tbe  settlement  of  accounts  on  which  it  was  granted,  from  being  afterwards 
opened  up. 

•  AnU,  66. 

*  Suur,  i.  11,  7;  Ersk.  iii.  5,  6.     Vid$  also  Forbes,  166,  whose  doctrine 
shall  be  afterwards  noticed. 
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funds  in  the  acceptor's  hands.    At  all  events,  it  has  no  connec- 
tion with  the  assignment  of  these  funds  to  the  payee,  hy  drawing 
the  bill.     In  another  passage  %  Lord  Stair  seems  to  consider 
intimation  unnecessary  with  regard  to  assignments  granted  by 
merchants  abroad,  to  transfer  goods  which  are  in  Scotland ; 
and  he  refers  to  an  old  case  in  support  of  this  doctrine.     But 
such  a  rule  would  not  be  followed,  even  with  regard  to  a  bill 
drawn  abroad  on  a  person  in  Scotland,  considered  as  an  as- 
signment of  the  drawer's  money  in  the  drawee's  hands.     The 
rule  in  such  a  case  is,  that  the  law  of  the  country  where  the 
assignment  is  to  be  completed  prescribes  the  forms  necessary 
for  its  completion ;  and  that,  therefore,  the  biU  must  be  inti- 
mated by  presentment  to  the  drawee.     Such  presentment,  as 
already  shewn  *,  must,  in  general,  be  proved  either  by  his  ac- 
ceptance, or  by  a  protest  for  non-acceptance.     In  the  case  of 
a  bill  drawn  payable  at  a  particular  place  diflPerent  from  the 
drawee's  residence ;  for  instance,  at  a  certain  banking  house, 
a  protest  taken  at  this  place  does  not  appear  sufficient  to  carry 
the  drawer's  funds  in  the  drawee's  hands,  unless  there  is  proof 
that  the  draft  was  intimated  personally  to  the  drawee ;  for 
here,  as  in  other  assignations,  the  transference,  in  order  to  be 
complete,  must  be  made  known  to  the  debtor.     But  although 
a  protest,  in  case  of  non-acceptance,  is  the  most  common,  it 
is  not  perhaps  the  only  mode  of  proving  presentment.     In  one 
case ',  verbal  intimation  of  a  draft  was  held  sufficient  in  a 
question  between  the  payee  and  the  drawee.     But  in  compe. 
tition  with  a  third  party,  as  with  an  arrester  of  the  drawer's 
money  in  the  drawee's  hands,  no  evidence  short  of  a  protest  for 
non-acceptance  has  been  admitted^.   Perhaps  a  marking  on 
the  bill,  a  letter  by  the  drawee  admitting  intimation,  or  other 
written  evidence,  might  be  sufficient ;  but  it  would  be  unsafe 
to  rely  on  any  but  that  which  has  been  already  sanctioned. 
It  is  said  by  a  learned  author  ^,  that  verbal  acceptance,  even 
by  anticipation,  is  sufficient  to  transfer  the  fund  in  the  drawee's 
hands.     But  such  evidence  has  been  rejected  in  a  recent  case  ^. 


*  S.  iii.  1.  12.  ■  AnU,  e%. 
■  Pairholm  v.  Gordon,  1st  Feb.  172i,  Morr.  1462. 

«  Vide  the  cases,  as  cited,  66,  note  4^  *  1  Dell,  39S. 

*  Cullen,  18th  June  1838,  1 1  S.  D.  B.  733. 
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Intimation  of  the  biU  to  the  drawee,  when  fully  proved,  com- 
pletes the  assignment  '•     But, 

Istj  A  bill  so  drawn  can  only  carry  money  in  the  hands  of 
the  drawee,  not  money  in  the  hands  of  bankers  at  whose  house 
the  bill  is  made  payable  '• 

2^%,  Such  a  bill  carries  only  money,  not  other  effects  be« 
longing  to  the  drawer  in  the  drawee's  hands.  It  has  been 
held^,  that  an  inland  precept,  whereby  the  drawer  desired 
his  correspondent  to  account  to  a  third  party  for  a  quantity 
of  meal  and  iron  belonging  to  him,  is  only  an  ordinary  assig- 
nation, in  competition  with  an  arrestment  of  the  same  effects. 
The  arrester  seems  to  have  admitted  a  doctrine,  which  is 
now  oviertiumed,  viz.  that  a  bill  would  have  carried  money  in 
the  drawee's  hands  without  intimation ;  and  the  precept,  in 
this  case,  was  postponed  to  the  arrestment  for  want  of  intima- 
tion, solely  because  it  was  not  a  bill,  as  it  did  not  relate  to 
money.  In  a  much  stronger  case  \  of  a  draft  for  money  which 
had  been  protested  by  the  payee  for  non-acceptance,  and  was 
valid  as  a  bill,  it  was,  notwithstanding,  found  not  to  carry  the 
drawer's  effects  in  the  drawee's  hands  in  competition  with  a 
posterior  arrestment,  in  respect  that  these  effects,  consisting 
of  a  cargo  of  fish,  had  not  been  turned  into  money  at  the  date 
of  the  protest.  The  ground  of  this  decision,  as  explained  in 
the  report,  seems  to  have  been,  that  a  bill  is  only  an  assigna- 
tion to  a  sum  of  money  due  by  the  drawee  to  the  drawer,  and 
.that  therefore  it  cannot  take  effect  when  there  is  no  money 
due,  though  there  should  be  effects  for  which  he  is  account- 
able. The  drawee  was  not  bound  to  accept  the  bill,  (as  the 
arrester  pleaded,)  nor  was  liable  in  damages  for  non-accep- 
tance, so  long  as  the  effects  were  not  turned  into  cash ;  and 

'  Such  is  the  Uw  regarding  the  effect  of  presentment  in  Scotland.  It  has  oc- 
curred recently  in  consultation,  whether  the  same  effect  would  follow  from  pre- 
sentment of  a  bill  in  England,  to  carry  the  drawer's  funds  there  in  the  hands 
of  the  drawee  ;  and  I  have  reason  to  believe,  that  presentment  of  a  bill  in  Eng- 
land to  the  drawee  would  not  have  this  effect.  But  this  is  a  point  of  English 
law,  on  which  1  cannot  hazard  an  opinion. 

s  This  was  decided  in  Macleod  v.  Crichton,  14th  Jan.  1779,  Morr.  16169, 
with  regard  to  the  effect  of  a  bill  made  payable  at  the  house  of  Sir  William  For- 
bes and  Company,  in  assigning  funds  in  their  hands  belonging  to  the  drawer. 

*  Anderson  o.  Turnbull,  19th  July  1706,  Morr.  1460. 

*  Stewart  and  Ewing  competing,  15th  June  1744,  Morr.  1493. 
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this  shewed  that  the  bill  was  merely  an  assignment  of  money. 
It  was  admitted  that  the  bill,  being  a  continued  mandate^ 
would  have  ultimately  given  the  payee  a  right  to  the  money 
arising  from  the  effects,  if  there  had  been  no  impedimejnt. 
Qut  it  did  not  operate  as  an  assignment  at  the  date  of  the 
protest,  seeing  the  effects  were  not  then  turned  into,  money, 
and,  in  the  meantime,  they  were  legally  attached  by  the  arrest- 
ment. These  doctrines  seem  to  follow  from  the  nature  of 
bills,  since  a. bill,  relating  to  money  alone,  cannot  be  held  tp 
imply  an  assignment  of  effects.  No  doubt,  as  it  implies  9. 
continued  mandate  on  the  drawee  to  pay  money,  it  will,  if 
intimated,  effect  an  assignment  of  cash  in  his  hands,  when  he 
^realises  it.  But  this  cannot  happen  when,  the  effects  are,  in 
the  meantime,  attached  by  diligence.  In  England,  it  is  held, 
that  a  payee  has  no  direct  interest  even  in  bills  or  other 
effects  deposited  by  the  drawer  with  the  drawee  to  cover  his 
drafts,  though  it  has  been  found,  that,  should  the  drawee, 
after  acceptance,  and  also  the  drawer,  both  become  bankrupt, 
the  payee  may  get  payment  indirectly  through  these  effects, 
by  the  right  of  the  acceptors  or  their  assignees  to  retain  them 
iSa  the  drawer's  assignees  become  bound  to  relieve  them  from 
the  bill  ^     But, 

3d?y,  It  has  been  held  in  Scotland ',  that  a  protested  draft 
on  bankers  for  value  in  account,  implied  an  assignment  to  the 
payee  of  the  nomen  debiti^  arising  from  another  draft  by  the 
granter  of  the  draft  first  mentioned  on  a  third  party,  which 
draft  had  been  deposited  in  the  banker's  hands  to  get  pay- 
ment, but  was  not  yet  due. 

Athlyj  A  biU  protested  for  non-acceptance  will  be  preferred 
to  a  posterior  arrestment,  and  also  to  a  trust-deed  for  behoof 
of  the  drawer's  creditors  executed  before  the  date  of  the  pro- 
test, but  not  intimated  to  the  drawee  till  after  it  ^,  when  money 
is  certainly  due  by  the  drawee  to  the  drawer  at  the  date  of  the 
protest,  though  not  immediately  exigible  *.    But  if  the  drawee 

'  Cbitty,  264.  The  point  now  mentioned  was  decided  by  the  Lord  Chancel- 
lor in  txparU  Wafing  and  ex  parte  Inglis,  2  Rose's  B.  C.  182 ;  also  Perfect 
ex  parte,  Montagu,  B.  Cases,  25. 

'  Macleod  v.  Cricbton,  antet  176,  note  2. 

*  Falconer  o.  Campbell,  22d  Jan.  1824,  3  S.  D.  630. 

*  This  was  decided  in  Campbell,  Thomson  and  Co.  v.  Glass  and  Son,  28th 
May  1803,  Morr.  App.  to  Impl.  Assign,  p.  3. 
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should,  at  the  time  of  the  protest,  owe  the  drawer  less  than 
the  amount  of  the  draft,  the  protest  will  not  carry  even  the 
sum  due,  if  the  payee  does  not  intimate  his  willingness  to  take 
such  a  sum  as  the  drawee  admits,  or  is  inclined  to  pay  ^  His 
protest  is,  in  that  case,  a  refusal  to  take  any  thing  unless  he 
gets  the  full  amount  of  the  bill,  and  therefore  the  drawee  is  at 
liberty  to  dispose  of  the  funds. 

The  date  from  which  the  assignment  implied  in  the  delivery 
of  a  bill  or  note  becomes  effectual,  not  in  competition  with 
diligence  or  other  assignments,  but  with  reference  to  bank- 
ruptcy, shall  be  discussed  afterwards '. 

The  effect  of  the  indorsement  of  a  bill,  (to  be  afterwards 
noticed,)  in  transferring  the  drawer's  money  in  the  drawee's 
hands  to  the  indorsee,  depends  on  the  same  principles  as  the 
implied  assignment  now  mentioned  to  the  payee. 

*  Hogg  V.  Fraier,  99th  Nov.  1786,  Morr.  16S1. 
'  Vide  Chapter  on  Bankruptcy. 
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Section  IV. 

Hew  far  aUeroHons  can  be  made  in  Bills  or  Notes^  befbre  or 
cfier  delivery  J  and  what  is  their  effect, 

1.  Alterations  at  common  law. 

Independently  of  the  stamp  laws,  any  alteration  in  a  mate* 
rial  part  of  a  bill  or  note,  made  after  it  is  issued,  uiless  with 
consent  of  all  parties,  or  for  the  correction  of  a  mistake,  ren- 
ders it  void ;  for  the  bill  or  note  as  altered  is  not  the  instru- 
ment which  the  parties  subscribed ;  and  while  it  no  longer 
affords  eyidence  of  what  it  originally  was,  parole  evidence 
cannot,  consistently  with  the  law  of  written  obligations,  be 
admitted.  This  principle  is  equally  applicable,  whether  the 
alteration  was  made  by  any  of  the  parties,  or  by  a  stranger. 
Thus,  it  is  settled  in  England  ',  that  an  alteration  in  the  date 
of  a  bill,  payable  three  months  after  date,  from  26th  to  20th 
March,  made  by  some  person  unknown,  while  it  was  in  the 
hands  of  the  payee,  rendered  it  void,  even  in  the  hands  of 
an  onerous  indorsee.  A  similar  decision  a,  proceeding  partly 
on  the  authority  of  this  case,  was  pronounced  in  Scotland 
against  a  charge  by  an  onerous  indorsee,  on  a  bill  payable 
two  months  after  date,  of  which  the  date  had  been  altered 
from  7  to  17,  though  it  did  not  appear  by  whom,  or  for  what 
purpose.  It  seems,  however,  to  follow  from  the  principles 
settled  with  regard  to  alterations  in  the  sum ',  that  no  altera- 
tion in  a  bill  or  note  will  render  it  invalid  in  the  hands  of  an 
onerous  indorsee,  unless  when  the  alteration  is  visible  exfacie^ 
This  was  the  ground  of  decision  in  a  case  already  cited  ^ ; 
and,  in  the  two  cases  now  referred  to,  the  alteration  in  the 
date  was  visible  ex  facie.  When  this  is  the  case,  an  indorsee 
is  himself  to  blame  if  he  takes  the  bill ;  but  otherwise  he  has 
a  just  claim  against  the  previous  parties  for  giving  it  currency^ 

'  Mttter  v.  Miller,  4  T.  R.  S80j  2  H.  Bl.  141. 

>  Murcbico.  Macfarlanc,  Ist  Julj  1796,  Morr.  1456. 

*  Graham  o.  Gillcfpie,  70,  note  3. 
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while  so  carelessly  written  that  aa  alteration  could  be  made 
on  it  without  attracting  notice.  The  case  of  alteration  by 
erasure  is  diiOTerent,  because  the  granter  or  drawer  of  the  bill 
or  note  is  not  to  blame  for  it.  In  the  case  of  a  bill  %  payable 
four  months^afier  date,  which  bore  to  be  dated  on  25th  De- 
cember 1793,  the  Court  of  Session,  on  the  ground  of  the 
figure  5  in  25,  (whether  erased  or  not,)  being  evidently  su- 
perinduced, or  written  over  .some  otha:  figure^  held,  that  this 
yitiation  annidled  the  bill,  even  in  the  hands  of  an  indorsee's 
representative.  The  bill  had  been  saved  from  prescription 
by  diligence  raised  on  it  in  the  year  1794. 
.  An  alteration  is  accounted  material  when  made  in  the  date> 
especially  of  bills  payable  after  date ',  or  the  sum ',  or  the 

>  Hamilton  v.  Monteatb,  1  Dec.  1824,  3  S.  and  D.  345. 

'  van  Cams,  179,  notes  1  and  2 ;  and  also  Outhwaite  v.  Luntley,  4  Camp. 
179^  being  the  case  of  a  bill,  pajable  three  months  after  date,  which  was  held,  (in 
an  action  by  the  iodonee  against  the  iodorser,)  to  be  Titiated,  bj  an  alteration  of 
its  date  fh>m  5th  to  15th  March,  though  the  alteration  was  made  by  the  drawee, 
without  the  drawer's  knowledge,  a(\er  indorsation,  but  before  acceptance.  Vidit 
Ml  the  same  pofaiC  Allan  v.  Young,  5th  March  1800,  Morr.  App.  v.  Bill,  14^ 
where  the  date  was  altered  from  1788  to  1789,  so  as  to  bar  prescription.  In 
this  case,  it  was  doubted  whether  the  holder  of  the  bill,  according  to  his  ow« 
statement,  could  be  regarded  as  an  onerous  indorsee.  In  the  later  case  of  Rus- 
sell t;.  Macnab,  14th  Dec.  1822,  2  S.  and  D.  88,  action  on  a  bill  was  dismissed, 
in  respect  thiit  Uie  date  had  been  altered  from  181 1  to  1814,  though  the  pursuef 
referred  the  debt  to  the  defender's  oath,  but  resenriog  action  fotf  the  debt.  Hie 
same  doctrine  was  held  in  Hamilton  v.  Monteath,  1st  Dec.  1824,  3  S.  and  Di 
345,  and  Corrie  o.  Barbour,  26ih  Not.  1825,  4  S.  and  D.  228,  where  the  date 
of  a  bill  was  said  to  haVe  been  altered  from  1st  to  8ih  October  1819.  A  pre- 
vious decision,  Stewart  v.  Bird,  14th  Nov.  1822,  2  S.  and  D.  13,  whereby  a 
suspension,  founded  on  the  ayerment  that  the  date  of  a  bill  had  been  alterad, 
was  refused,  seems  to  be  ^ery  questionable.  If  the  Court  are  satisfied,  from  look- 
ing at  the  bill,  that  there  is  no  ▼itiation,  they  will  not  proceed  on  a  mere  allega- 
tion to  that  effect;  Dobie,  3d  June  1823,  2  S.  and  D.  358,  and  the  preceding 
^ase  of  Stewart.  But  it  does  not  appear  easy  to  exclude  an  express  offer  to 
pro^e  vitiation,  merely  on  the  ground  that  the  bill  does  wA  Mem  to  be  Titiatedi 
See  also  Walton  o.  Hastings,  4  Camp.  223,  where  a  bill,  payable  three  months 
after  date,  was  held  to  be  null  by  an  alteration  of  the  date  from  5th  to  lOtb 
July,  and  Bishop  v.  Chambre,  1  M.  and  Malk.  117. 

*  Vidt  Graham  i;.  Gillespie  and  Co.,  ante,  70;  vidis  also  opinion  of  Groee,  J., 
in  Master  v.  Miller,,  179,  note  1  ;  vtdie  also  Taylor  o.  Mosley,  5  C.  and  Pay. 
873.  In  Leith  v.  Elphinston,  16th  Jan.  1734.  Eldiies,  No.  1.  v.  Writ,  the 
Court  held  a  bill  Titiated  and  null,  on  finding  by  inspection  that  the  sum  had 
lieen  altered  by  the  creditor,  in  whose  handwriting  it  wus,  from  58  merka  to  50 
and  18  merks» 
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time  of  payment  %  or  in  the  rate  of  interest  *,  or  in  the  drawer's 
uiosie^  or  that  of  an  indoi^ee^  or  bj  erasing  the  name  of 
one  of  two  atsceptors ',  or  by  inserting  a  specific  icansidera* 
tion  in  a  bill  or  note  which  was  granted  at  first  ^nerally  for 
value  received  ®9  or  by  changing  the  place  of  payment  men- 

•  Murdoch  v,  Lee,  Rodgen  and  Co.  1  Bell,  391,  note  4.  In  that  easc^  a 
banker  who  held  a  bill,  which  was  a  renewal  of  a  bill  for  a  prerious  debt^  con- 
verted the  words  **  payable  on  demand  "  into  *'  one  day  after  date,'*  to  make  it 
bear  interest.  The  Court  of  Session  decerned  for  the  original  debt,  with  inte- 
rest ;  but  the  House  of  Lords,  as  the  action  related  only  to  the  last  bill,  found 
that  it  was  nuH,  reserving  to  the  pursuer  his  action  for  the  first  bill*  In  a  recent 
oase,  Hamilton  v.  Xinnear  and  Sons,  17th  June  1826,  4  S.  and  D.  102,  where 
the  year  of  payment,  being  1825,  was  reported  by  a  banker  and  engraver  to' 
have  been  vitiated,  the  Court  of  Session  passed  a  suspension  by  the  acceptor, 
without  caution  or  consignation.  In  an  English  case^  Long  «.  Moor,  dted 
3  Esp.  155^  note,  where  the  word  **  date  '\  had  been  substituted  in  a  bill  for 
**  sight,**  so  as  to  make  it  payable  after  date  instead  of  after  sight,  the  acceptor, 
in  an  action  against  him  by  an  indorsee,  was  held  to  be  dischai^ed ;  and  Lord' 
Kenyon  refused  even  to  sustain  action  against  him  on  the  money  counts,  ia' 
respect  that  he  was  net  liable  to  the  plaintiff  at  all,  unless  by  force  of  the 
iDstrument.  A  similar  decision  was  given  in  Anderson  v.  Langdale,  3  B.  and' 
Ad.  660.  But  the  contrary  was  decided  in  an  action  by  the  drawer  against  the 
acceptor,  it  being  held  that  the  fonner  might  resort  to  the  original  consideration ; 
Atkinson  v.  Hawdon,  2  Ad.  and  £11.  628. 

'  Sutton  o.  Toomer,  7  B.  and  Cr.  416 ;  1  M.  and  Ryl.  125. 

•  In  Callender  v.  Kirkpatiick  and  others,  lOth  Dec.  1812,  F.  C,  the  Court 
of  Session  dismissed  an  action  on  an  accommodation-bill,  in  which  the  name  of 
one  of  two  drawers,  (who  was  likewise  an  indorser,)  had  been  deleted  by  the 
mistake  of  a  subsequent  indorser,  it  being  argued  that  this  changed  the  oblige 
tion,  inasmuch  as  the  remaining  drawer  lost  his  recourse  against  the  other,  while,' 
if  he  likewise  was  liberated  on  that  ground,  it  was  an  injury  to  the  other  indor- 
eers.  It  was  held  to  make  no  difference  that  this  was  an  accommodation-bill. 
In  Fleming  v.  Leiper  and  Scott,  1st  July  1823.  2  S.  and  D.  446,  the  drawer  of 
an  accepted  bill,  (agent  for  a  bank,)  after  it  came  back  to  him  by  re^indorsation, 
having  deleted  his  own  name  and  substituted  that  of  another  person  who  also 
signed  as  drawer,  the  Court  held  the  document  to  be  null  both  at  common  law 
and  by  the  stamp  acts,  as  it  was  a  new  agreement,  and  required  a  new  stamp. 
Afterwards  it  was  decided,  that  the  same  bill,  thus  altered,  could  not  form  the 
ground  even  of  an  action  by  the  bank  against  the  acceptors ;  Toung  and  Trus- 
tees V.  Paisley  Bank.  lOtfa  March  1831,  9  &  and  D.  374. 

«  In  Macara  v.  WatBon,  3d  June  1823,  2  S.  and  D.  360,  F.  C,  the  Court 
rafused  to  susUin  even  as  a  libel,  a  charge  on  a  bill  where  the  firat  indorsee's 
name  had  been  altered  from  William  to  Thomas,  seeing  the  charger  would  there- 
by have  got  the  benefit  of  caution,  reserving,  however,  all  claims  in  a  new  action. 

•  M*Ewcn  V.  Graham,  2Ist  Nov.  1833,  12  S.  D.  B.  110. 

•  In  Knill  v.  Williams,  10  East.  431,  the  plaintiff  was  non-suited  iti  an  action 
on  a  promissory-note,  which  at  first  bore  generally  to  be  "for  value  received," 
bat  to  which  was  added  afterwards,  <■  for  the  good- will  of  ihe  lease  and  trade  of 
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tioned  in  the  acceptance,  so  as  to  substitute  a  solyent  TiSfr  an 
insolvent  house  %  or  to  authorise  the  holder  to  protest  the  bill 
or  note  for  non-payment,  after  presenting  it  at  the  aubstituted 
place,  of  which  the  acceptor  knew  nothing  %  or  by  adding  a 

**  Mr  F.  Knill,  deceased/'  this  bciDg  held  to  be  a  new  egreenent,  which  required 
a  Dew  stamp. 

■•^  In  Tidmarrii  v.  Grorer,  1  M.  and  S.  735,  a  bill  being  accepted  payable  at 
Blozam  and  Co. 'a,  who  failed,  and  the  drawer  having  thereupon  substituted 
Eisdale  and  Co.'s,  the  biU  was  held  to  be  null  on  that  ground,  in  an  action  by  an, 
indorsee  against  the  acceptor.  In  the  case  of  the  King'e.  Treble,  2  Taunt.  329, 
it  was  decided  by  the  Twelve  Judges,  that  ao  alteration  made,  (under  circum- 
stances similar  to  those  of  the  preceding  case,)  in  the  place  of  payment  of  a  note, 
amounted  to  forgery. 

"  Cowie  V.  Halsall,  4  B.  and  A.  197.  Such  was  the  ground  of  decision  in 
this  case,  where  a  biU  was  held  to  be  void,  in  ao  action  by  the  indorsee  against 
the  acceptor,  in  respect  that,  after  being  /wcepted  generally,  some  person  had 
added  these  words  to  the  acceptance,  **  Payable  at  Mr  BuUock*s,  38.  Chiswelt^ 
<*  Street.*'  It  was  held,  (the  case  being  tried  before  the  1  and  2  Geo.  IV. 
Ci  78,  limiting  the  effect  of  such  an  addition,)  that  the  acceptor  was  thus  exposed 
to  the  risk  of  having  measures  adopted  against  him  for  non-payment,  imme- 
diately after  the  presentment  of  the  bill  at  this  place,  though  he  had  no  means 
of  knowing  that  it  would  be  presented  there.  The  same  drcumstanoe  was 
likewise  stated  as  one  ground  of  judgment  in  the  case  of  Tidmarsh  v.  GroTer, 
note  1.  Such  an  argument  would  be  peculiarly  applicable  in  Scotland,  in  as 
much  as  the  measures  against  the  acceptor  would  be  much  more  summary,  in 
the  event  of  non-payment,  than  in  England.  Vide  also  Macintosh  v.  Haydon^ 
1  Ry.  and  M.  362,  per  Abbott,  C.  J.  The  alteration  in  that  case  consisted 
in  a  note  subjoined  to  the  acceptance  by  the  drawer  and  payee,  without  the 
acceptor's  knowledge.  It  was  held  that,  although,  since  the  1  and  2  G.  I V. 
c.  78,  (poet,)  this  might  not  be  a  material  alteration  with  reference  to  the  accep- 
tor, it  was  material  in  a  question  of  recourse  between  an  indorsee  and  indorser, 
if  such  had  occurred,  since,  from  the  addition,  it  would  appear  that  the  acceptor 
had  made  defitult,  if  he  did  not  pay  at4he  place  therein  specified,  and  thus  there 
would  be  room  for  a  claim  of  recourse,  although,  in  fact,  there  was  no  default, 
as  the  acceptor  was  not  aware  of  such  an  addition,  or  of  the  consequent  necessity 
to  pay  at  the  speciBed  place.  Vide  also  Sparks  v.  Spur,  Chitty,  204,  note  A. 
An  alteration  in  a  mere  memorandum  of  the  place  of  payment,  when  made  by 
the  acceptor,  at  the  holder's  desire,  was  held  not  to  be  material,  the  acceptance 
not  being  a  qualified  acceptance,  under  the '1  and  2  Geo.  IV.  c.  78;  Walter 
V,  Cubley,  2  Cr.  and  M.  151 ;  4  Tyrbw.  87.  But,  when  the  alteration  waa 
made  after  acceptance,  and  in  a  different  handwriting  from  the  acceptor's,  the 
iudorsee  suing  on  the  bill  was  held  bound  to  prove  that  the  alteration  had  been 
made  with  the  acceptor's  consent ;  Desbrow  o.  Weatherly,  6  C.  and  Pay.  758 ; 
vide  also  Taylor  v.  Mosely,  6  C  and  Pay.  273.  A  similar  alteration  was  plead- 
ed unsuccessfully  by  the  drawer  and  indorser,  in  the  case  of  Seattle  v.  Halibnr- 
ton,  18th  Feb.  1823»  F.  C,  where  the  place  of  payment  being  Leiih  Banking 
Company's  Office,  Dalkeith,  the  word  Leith  had  been  evidently  altered.  Tho 
Court  of  Session  held,  though  by  tlie  narrowest  majority,  that  the  alteration 
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new  obligant  to  a  note  after  it  has  been  signed  by  the  other 
obligant,  and  put  into  the  payee's  hands  '•  An  immaterial 
alteration  will  not  vitiate  a  bill  or  note '.  The  mere  insertion 
of  a  memorandum,  mentioning  where  the  money  may  be  fomid 
when  due,  if  not  made  part  of  the  acceptance,  will  not  vitiate 
a  bill^,  nor  the  addition  of  the  words  *'  or  order,"  to  a.  bill 
made  payable  to  bearer,  since  such' a  bill  is  held  to  be  one 
payable  to  order  \  or,  according  to  another  report,  the  inseiv 

was  not  material,  as  there  were  only  two  banking  oflSces  in  Dalkeith,  and  it  had 
not  been  shewn  that  the  other  office  had  been  originallj  inserted,  and  farther, 
as  the  drawer  had  not  proved  damage  from  the  alteration.  Bot^  Iti,  Such  an 
alteration  in  the  place  of  payment  was  material,  since,  this  place  beiag  insert- 
ed in  the  body  of  the  bill,  formed  a  qualification  of  the'  obligation ;  2dbf,  This 
part  of  the  obligation  was  so  altered,  that  it  became  impossible  to  say  what  it 
had  been  originally,  and  the  only  thing  certain  was,  that  it  had  been  different 
from  what  it  was  now ;  and,  3(%,  There  being  thus  a  new  obligation,  it  made 
no  differeoce  that  damage  could  not  be  proved,  since  .the  mere  insertion  of  a 
new  obligation  nullified  the  bill,  both  at  common  law  and  under  the  stamp  laws. 
One  of  the  Judges  conjectured  that  it  might  have  arisen  from  a  blunder  of  the 
writer,  but  there  was  no  evidence  of  this  facL 

1  Clark  V.  Blackstock,  Holt,  474.  In  this  case,  fiayley,  J.  held,  that  such 
an  addition  (made  without  a  new  stamp)  vitiated  a  note,  unless  the  original 
agreement  bad  been  that  there  should  be  two  obligants,  in  which  case  he  thought 
that  the  additional  signature  was  good.  This  last  point,  however,  seems  to  have 
been  differently  viewed  in  ScoUand,  in  Macara  v.  Watson,  3d  June  1823, 

2  &  and  D.  360,  where  the  Court  held,  that  it  was  no  objection,  even  against 
summary  diligence  on  a  bill,  that  a  new  acceptor  had  been  added  to  the  address 
t>f  the  bill,  and  had  accepted  it  without  the  drawer's  knowledge,  aiVer  delivery 
of  it  to  the  other  acceptor,  for  whose  accommodation  it  was  drawn.  Such  a 
material  change  in  the  obligation,  even  though  the  ^drawer's  consent  had  not 
been  necessary,  does  not  seem  to  have  been  admissible  without  a  new  stamp. 
Hie  same  remark  is  applicable  to  the  decision  in  M*Dougall  v»  Foyer,  75^ 
note  4.  In  a  late  case.  White  ex  parley  2  D.  and  Ch.  334,  it  was  held  that  a 
new  stamp  was  not  required,  if  the  additional  signature  was  made  before  money 
was  advanced  on  the  note,  or  if  the  party  had  promised  to  sign  before  the  advance, 
though  she  did  not  sign  till  afterwards. 

'  Ssnderson  v,  Symonds,  I  Br.  and  Bingb.  426. 

*  In  Marson  v.  Petit,  1  Campb.  81,  note,  where,  after  acceptance  of  a  bill, 
the  drawer  bad  added  the  words  '*  Prescott  and  Co.,"  Lord  EUenborougfa  held, 
that  this  addition  did  not  vitiate  the  bill,  as  it  did  not  alter  the  acceptor's  respon- 
sibility, although  he  said  that  it  would  have  vitiated  the  bill,  if  that  had  been  ita 
effect     The  same  principle  probably  ruled  the  decision  in  Trapp  v.  Spearman, 

3  Esp.  57,  where  Lord  Keoyon  decided,  that  a  bill  was  not  vitiated  by  adding 
these  words,  after  acceptance,  **  when  due,  at  the  Cross-Keys,  Blackfriars* 
**  Road  ;"  at  least  Lord  EUenborough  afterwards  held,  in  Tidmarsh  v.  Grover, 
that  this  decision  could  not  be  defended  on  any  pther  ground,  than  that  these 
words  were  intended  merely  as  a  memorandum  where  to  find  the  money. 

-•  Allwood  r.  Griffin,  2  C.  and  P.  368,  where  such  an  alteration  was  not  held 
to  nullify  the  bill,  either  at  common  law,  or  under  the  stamp  laws. 
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tion  of  a  special  payee's  name  in  a  bill  made  payable  to 
a  order  ',  or  the  scoring  but  of  the  words  "  &  Coy,"  from 
the  address  of  the  bill,  which  was  originally  to  Messrs  Soutiiey, 
Crowther  &  Coy ' ;  nor  will  it  be  vitiated  by  the  addition  of 
the  words  "  conjunctly  and  severally',"  seeing  it  is  settled 
that  each  acceptor  is  bound  for  the  full  amount,  whether  these 
words  be  inserted  in  the  bill  or  not.  In  England,  where 
these  words  are  necessary  to  render  each  acceptor  liable  for 
the  full  amount  of  the  bill,  such  an  alteration  has  been  held  to 
vitiate  a  note  '^,  not  being  sanctioned  by  one  of  the  parties 
who  had  signed  it,  when  only  a  joint  note,  and  was  not  a  party 
to  the  alteration.  No  question  was  raised  under  the  stamp 
laws,  as  it  had  not  been  delivered  before  it  was  altered.  The 
plaintiff  however  gave  up  his  action  on  it,  and  resorted  to  the 
money  counts,  in  which  he  also  failed. 

As  the  word  '^  cautioner  "  has  been  admitted  into  bills  and 
notes,  to  the  effect  of  regulating  the  relief  of  obligants  inter 
86^  an  erasure  or  alteration  in  that  word,  as  added  to  the  name 
of  any  obligant,  woidd  probably  vitiate  the  bill  or  note*. 

It  has  been  decided  6,  that  the  deletion  of  two  receipts  for 
partial  payments,  which  were  written  on  the  back  of  a  bill, 
forms  no  defence  against  an  action  on  the  bill  for  the  balance 
admitted  to  be  due.  If  the  receipts  have  been  inserted  by 
mistake,  and  deleted  afterwards,  an  action  would  probably  be 
sustained  on  the  bill  for  its  fuU  amount. 

The  correction  of  a  mistake  in  a  bill  or  note '',  so  as  to  ren- 

>  1  Ry.  and  M.  425. 

'  Farqubar  v,  Soutbey,  I  M.  and  Malk.  17 ;  vid€  to  the  same  effect  the 
Scotch  case  of  Dougal,  8th  Feb.  1828,  6  S.  and  D.  504. 

*  Gordon  v.  Sutherland,  20th  Jan.  1761,  Morr.  14677. 

*  Perring  v.  Hone,  2  C.  and  Pay.  401 ;  4  Biogb.  32. 

*  A  decision  to  this  effect  was  gi^en  by  the  Second  Division  of  the  Court, 
in  a  case,  Robertson  v,  Annan,  27th  May  1825,  4  S.  and  D.  40,  and  F.  C., 
where  the  question  was  with  the  indorsee  of  a  bill,  who  had  taken  it  after  the 
word  *<  cautioner,'*  added  to  the  name  of  the  defender,  one  of  two  acceptors^ 
who  signed  for  tlie  accommodation  of  the  other,  was  said  to  have  been  erased, 
and  "  conjunctly  and  severally  '*  substituted  for  it«  The  case  involved  seve- 
ral points. 

*  Lowe  V.  Campbell,  10th  Dec.  1825,  4  S.  and  D.  299. 

*  This  has  been  decided  in  various  English  cases.  In  Kershaw  v.  Cox,  3 
Esp.  246,  it  was  held,  first  by  Le  Blanc,  J.,  and  then  by  the  Court  of  King'^ 
Bench,  that  the  addition  of  the  wqrds  **  or  order,"  made  to  a  bill  after  accep- 
tance, did  not  vitiate  it,  as  it  was  conformable  with  the  original  intention  of 
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der  it  what  both  parties  originally  intended  it  to  have  been, 
will  not  vitiate  it.  But  it  mnst  be  proved  that  the  alteration 
was  80  niade\ 

2.  Effect  of  the  stamp  laws  on  alterations. 

The  alterations  last  menliQQed  do  not  require  a  new  stamp  ; 
but  if  a  biH  or  note  has  been  completed  and  issued,  it  cannot  be 
altered,  eVen  with  consent  of  all  parties,  without  a  new  stamp, 
because  the  bill  or  note  thus  altered  forms  a  new  agreement  K 

parties.  This  decision  was  sanctioned  in  Bathe  v.  Taylor,  15  East.  412.  In 
Scotland,  this  alteration  would,  besides,  have  been  accounted  immaterial,  as 
all  bills  and  notes  are  indorsable  here,  whether  they  bear  the  words*  '*  to 
**  oi^er,"  or  not.  In  Jacobs  v.  Hart,  6  M.  and  S.  liSS,  an  alteration  of  the 
date  of  a  bill,  from  Sd  March  to  Sd  April,  made  after  acceptance,  but  by  the 
acceptor's  desire,  and  agreeably  to  the  original  intention  of  parties,  was  held 
not  to  vitiate  it.  In  this  case  there  was  another  alteration  as  to  the  plan  of 
payment  by  the  acceptor,  which  was  held  not  material.  But  vide  Howe  «. 
Yonng,  2  Br.  and  B.  165,  and  1  and  2  G.  IV.  c.  7-8,  $  1 ;  also  Stevens  v. 
Lloyd,  1  M.  and  Malk.  292 ;  M<Intosh  v.  Uaydon,  1  R.  and  M.  262,  and 
other  cases,  182,  note  2.  In  Webber  v.  Maddocks,  3  Camp.  1,  Lord  Ellen- 
borough  sustained  action  by  the  indorsee  against  the  acceptor  of  a  bill,  which 
had  been  altered  from  a  note  to  a  bill,  after  being  subscribed  as  a  note,  the 
alteration  having  been  made  conformably  with  the  original  agreement  of  par* 
ties.  In  Brett  v.  Picard,  1  Ry.  and  M.  37,  an  alteration  in  the  date  of  a 
bill,  from  1822  to  1823,  made  after  it  had  been  drawn  and  accepted,  and  given 
to  the  drawer's  agent  to  deliver  to  the  indorsee,  was  allowed  on  the  ground  of 
its  being  made  to  correct  a  mistake.  In  Scotland,  the  same  doctrine  was  held, 
and  the  bills  in  question  sustained,  in  Henderson  v.  Hay,  20th  Feb.  1809, 
Morr.  App.  v.  Bill,  16,  where,  in  a  bill  dated  7th  Oct  1799,  but  in  which  the 
term  of  payment  was  made  Martinmaa  1780,  it  was  afterwards,  in  order  to 
correct  this  obvious  mistake,  altered  to  Martinmaa  1800 ;  in  Mill  e.  Russell, 
16th  Jan.  1810,  F.  C,  where  an  indorsee  who  was  about  to  do  diligence  on  an 
accepted  bill,  wrote  his  name,  through  ignorance,  on  the  face  of  it,  immediatcly 
above  the  drawer's  name,  but  afterwards  deleted  it  on  being  informed  of  hia 
mistake.  A  contrary  doctrine  to  that  of  the  preceding  cases  was  followed  in 
Bryce  v.  Ranaldson  Dickson,  16th  Nov.  1810,  F.  C,  where  action  against  an 
acceptor  of  a  bill  was  refused,  on  the  ground  that  the  term  of  payment  had 
been  altered  from  Lammas  to  Candlemas,  although  the  alteration  was  in  the 
acceptor's  favour  by  postponing  the  term  of  payment  six  months,  and  though 
proof  was  offered  that  it  had  been  made  by  the  other  acceptor  to  correct  a 
mistake.     But  the  soundness  of  this  decision  has  been  questioned,  1  Bell,  398. 

>  Henman  v.  Dickenson,  3  Bingh.  183 ;  2  M.  and  Pay.  289. 

'  This  has  been  settled. by  a  number  of  decisions.  In  Wilson  v.  Justice, 
1796,  Bayley,  110,  note  1,  where  a  bill  drawn  originally  at  nine  months'  date, 
had,  a  fortnight  after  its  delivery  to  the  payee,  been  altered  to  ten  months*  date 
with  consent  of  all  parties,  Lord  Kenyon  non>suited  the  plaintiff,  on  the  ground 
that  a  new  stamp  was  necessary.  In  Bowman  v*  NichoII,  5  T.  R.  547,  where 
the  objection  turned  ultimately  on  this  fact,  that  a  bill  payable  to  the  drawer 
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The  act  1  Ann.  c.  2,  sect.  2  and  3,  enacts  certain  penalties 
against  those  who  use  a  st^mp  which  has  been  already  filled  up 
with  a  contract  or  writing  in  respect  of  which  stamp-duty  is 
payable,  by  a  new  writing  of  the  same  kind,  and  the  12  Ann. 
sess.  2,  c.  9,  sect.  21  and  24,  enacts,  that  each  separate  matter 
requiring  a  stamp  must  pay  a  separate  duty;  and  though  the 
words  of  these  enactments  restrict  them  to  the  duties  therein 
mentioned,  yet  their  principle  seems  to  be  universally  applica- 
ble. The  authority  of  the  last  enactment  has  been  accordingly 
recognised  in  Scotland  %  though  the  case  was  held  not  to 
fall  under  it.  According  to  this  rule,  it  is  unlawful,  after 
using  a  bill  stamp  for  one  obligation,  to  make  it  applicable, 
by  a  material  alteration  of  the  terms  of  the  bill,  to  a  new  obli- 
gation, and  the  instnunent  thus  altered  becomes  null.  But 
it  has  been  decided  °,  that  an  alteration  in  a  note  as  to  the 
rate  of  interest,  from  3  per  cent,  to  2^  per  cent,,  made  with 
consent  of  both  parties,  though  it  voided  the  instrument,  did 
not  prevent  it  from  being  given  in  evidence  of  the  original 
loan.  An  alteration  as  to  the  place  of  payment  annexed  to 
the  acceptance  of  a  bill,  made  with  the  acceptor's  consent, 
after  it  was  in  the  drawer's  hands,  has  been  held  not  to  nullify 

twenty^one  days  after  date,  had,  after  it  became  due,  but  while  it  was  in  the 
drawer**  hands,  been  altered  in  the  date  from  8d  to  14th  September,  though 
with  the  acceptor's  consent,  and  had  been  then  negotiated,  Lord  Kenjon  non- 
suited the  plaintiflT,  (an  indorsee,)  on  the  same  ground  as  in  the  preceding  case, 
and  the  non-suit  was  confirmed  by  the  Court.  In  Card  well  o.  Martin,  187, 
note  2,  and  Bathe  o.  Taylor,  187,  note  8.  in  which  cases  the  bills  were  held 
to  have  been  iuued  before  the  alterations  were  made,  the  plaintiffs  were  non- 
suited, on  the  ground  that  new  stamps  were  necessary.  A  similar  decision  was 
given,  under  the  like  circumstances,  in  Walton  v.  Hastings,  187,  note  3, 
where  an  alteration  in  the  date  of  a  bill  had  been  made  after  it  was  completed 
and  issued.  In  Knill  v.  Williams,  10  East.  431,  being  an  action  by  the 
payee  against  the  maker  of  a  oote^  the  plaintiff  was  non-suited,  and  the  non- 
auit  confirmed  by  the  Court  of  K.  B.,  on  the  ground,  that  after  the  note  had 
been  dclitered  to  the  plaintiff,  a  specific  consideration  had  been  substituted  in 
the  note  for  the  general  words,  **  value  received  ;*'  it  being  held,  (though  both 
parties  had  consented  to  the  alteration,)  that  this  was  a  new  .^reement,  and 
required  a  new  stemp ;  vide  also  Taylor  «.  Mosely,  6  C.  and  Pay.  873w  The 
same  rule  was  held  lately  in  Scotland,  in  the  case  of  M*Lean  v.  Morrison,  S6th 
May  1834,  12  S.  and  D.  613,  where  a  bill  altered  in  the  sum  after  being  issued, 
was  found  to  be  null  in  an  action  against  the  acceptors. 

>  Johnston  and  Co.  o.  Atwell,  7th  March  1801,  Morr.  Writ.  A  pp.  No.  5. 

*  Sutton  0.  Toomer,  7  B.  and  Cr.  416;  1  M.  and  Ryl.  125. 
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'it  '•  The  correction  of  a  mistake  is  different  from  this  case, 
because  the  object  of  it  is  to  give  effect  to  the  original  agree- 
ment. 

As  to  the  time  of  issuing,  1^,  A  bill  or  note  is  issued  so 
soon  as  it  is  in  the  hands  of  a  person  entitled  to  enforce  pay- 
ment, whether  it  has  been  given  in  exchange  for  a  cross  ac- 
ceptance %  or  for  any  other  value,  whether  the  payee  and 
holder  is  the  drawer ',  or  third  party  \  But,  2rf/y,  It  cannot 
be  held  as  issued  unless  it  is  in  the  hands  of  the  payee,  or 
other  holder,  when  drawn  in  favour  of  a  third  party,  or,  if  it 
is  made  payable  to  the  drawer,  unless  it  has  been  accepted '  or 

>  Strrens  o.  Lloyd,  1  M«  and  Malk.  292. 

*  In  CardweU  v.  Martin,  I  Camp.  79,  9  East.  190,  an  alteration  in  the  date 
of  a  bill  from  3d  to  83d  June,  to  the  effect  of  postponing  the  term  of  payment 
twenty  days,  made  while  it  was  still  in  the  hands  of  the  drawer,  (who  was  like- 
wise payee,)  by  consent  of  him  and  the  acceptor,  but  after  the  drawer  had  got 
the  bill  in  exchange  for  a  cross-acceptance  by  him  to  the  drawee,  was  held  by 
Lord  Ellenborough,  and  afterwards  by  the  Court  of  K.  B.,  to  vitiate  the  bill, 
even  in  an  action  by  an  onerous  indorsee,  in  respect  that  the  bill  was  completely 
issued,  the  drawer  having  purchased  it  before  the  alteration  by  his  cross-accep- 
tance, and  having  been  thus  in  iiiuh  to  indorse  it  to  any  third  party. 

*  Fids  Cardwell  v.  Martin,  note  1.  In  Bathe  v,  Taylor,  15  East.  412,  the 
Court  of  King's  Bench  decided,  that  a  bill  made  payable  to  the  drawer  must  be 
considered  as  issued  so  soon  as  it  was  returned  to  him  accepted,  and  that,  there- 
fore, an  alteration  of  the  date,  from  1st  to  21st  August,  (which  postponed  the 
term  of  payment  twenty  dajrs,)  though  made  by  the  drawer  with  the  acceptor's 
consent,  vitiated  the  bill  for  want  of  a  new  stamp.  The  same  doctrine  was  held 
by  Lord  Ellenborough  in  Calvert  v.  Roberu,  3  Camp.  343,  where  the  plaintiff 
was  non-suited  in  an  action  by  the  indorsee  of  a  bill  which  had  been  accepted 
lor  the  drawer's  accommodation,  and  was  thereafter  altered  by  him  from  10th  to 
10th  March,  before  he  indorsed  it  away  to  the  plaintiff.  No  weight  was  given 
to  the  plea,  that  an  accommodation  bill,  payable  to  the  drawer's  order,  is  not  an 
effectual  agreement  till  it  is  indorsed. 

*  In  Walton  v.  Hastings,  4  Camp.  223,  1  Stark.  215,  which  was  an  action  by 
the  payee  of  a  bill  drawn  by  a  third  party,  against  the  acceptor.  Lord  Ellenbo- 
rough held  at  N.  P.,  that  an  alteration  of  the  date  from  5th  to  20th  July,  made 
by  the  plaintiff  on  presenting  it  for  acceptance,  though  by  desire  of  the  defendant, 
who  thereafter  accepted  it,  rendered  it  null,  in  respect  that  it  thus  became  a  new 
agreement,  which  ought  to  have  had  a  new  stamp. 

*  This  principle  supports  the  deciuun  in  Laidlaw  v.  Park,  3d  August  1774, 
Morr.  16941,  where  action  waa  sustained  against  the  acceptor's  representative, 
on  a  bill  payable  to  the  drawer,  although  the  acceptor  had  altered  the  sum  before 
acceptance  from  £.60  to  £.50,  chusing  to  pay  the  difference  of  £.  10,  which  con- 
sisted of  interest.  The  interlocutor  bears  to  have  been  pronounced  chiefly  on 
the  ground  that  the  acceptor  himself  made  the  alteration.  But  this  would  not 
have  been  siiflicient,  consistently  with  the  stamp  laws,  if  he  bad  made  the  alterA- 
Ylon  after  accepUnce.     In  Fairweather  v.  Alison,  1 2th  Fvb.  1817,  F.  C,  action 
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indorsed  by  the  drawer ',  there  being  no  concluded  a^ee- 
ment  in  this  last  case  which  can  confer  a  right  of  action,  imless 
through  the  acceptance,  which  gives  an  action  against  the 
drawee,  or  through  an  indorsation  by  the  drawer,  which  gives 
the  indorsee  an  action  against  him,  though  the  bill  should  not 

was  iostained  against  the  acceptor*6  representative  on  a  bill  payable  to  tbe  drswer^ 
ahliougb  tbe  acceptor  had,  ai  the  ttnM  of  aeoeptoMce,  altered  the  date  from  19th  to 
29(h  May,  so  as  to  postpone  tbe  term  of  payment  ten  days.  Again,  in  Sutherland 
t/.  Morrison,  July  1823,  2  S.  and  D.  442,  which  was  the  suspension  of  a  charge 
on  a  bill  payable  to  tbe  drawer,  it  was  found,  that  an  alteration  of  the  date  from 
14tb  to  24th  January,  made  before  acceptance,  at  tbe  drawee's  request,  was  not 
even  an  objection  to  summary  diligence.  The  same  doctrine  has  been  held  in 
England,  in  Kennersley  v,  Nash,  I  Stark.  452,  where,  in  an  action  by  an  indor- 
see of  a  bill  payable  to  the  drawer  against  the  acceptor,  Lord  EUeaborough  con- 
sidered it  to  be  no  objection  that  the  term  of  payment  had  been  altered  before 
acceptance,  at  the  drawee's  request,  from  three  to /our  months,  being  of  opinion 
that  no  new  stamp  was  necessary.  In  Peacock  v»  Murrel^  2  Stark.  5^  which 
was  an  action  by  the  indorsee  against  the  acceptor  of  a  bill,  that  appears  to  havQ 
been  likewise  payable  to  the  drawer,  an  alteration  in  the  date  from  4th  to  14th 
January,  made  before  acceptance  for  tbe  drawer's  accommodationt  was  held  to 
be  no  ground  of  objection  ;  and,  in  a  question,  whether  ihe  bill  was  liable  tq 
stamp-duty  as  a  bill  drawn  at  two  months*  date,  or  at  a  longer  date,  it  was  de-» 
cided,  that  the  term  of  payment  must  be  calculated  from  the  date  appearing 
on  the  face  of  the  bill.  A  aimilar  decision  was  given  more  recently  by  the 
Court  of  King's  Bench  in  Upstone  o.  Merchant,  2  B.  and  Cr.  10^  3  D.  and  R* 
ld8,  where  a  bill  made  payable  to  the  drawer's  order  in  two  months  from  ita 
date,  and  dated  at  first  on  2 1st  December,  in  which  state  tbe  drawee  accepted 
and  delivered  it  to  the  drawer,  having  been  altered  in  its  date  at  tbe  acceptor'a 
request,  aAer  it  was  a  few  minutes  in  the  drawer's  possession,  to  31st  December, 
it  was  found  to  be  still  liable  only  to  2s.,  as  the  duty  applicable  to  a  bill  payable 
within  two  months,  not  to  2s.  6d.,  as  a  bill  payable  in  more  than  two  months 
from  its  date,  the  altered  date,  appearing  ex  facie. of  the  bill,  being  still  held  to 
be  the  true  date.  The  bill  could  not  be  held,  in  this  case,  as  issued,  till  it  waa 
accepted ;  and  the  alteration  of  date  was  justly  held  to  be  valid,  as  being  made 
eiimdeteemd  with  the  acceptance.  Thia  was  alto  held  in  Johnson  v.  Gamett, 
2  Cbitty's  R.  122,  where  a  bill  was  altered  by  the  acceptor's  agent  in  the  dat^ 
from  8th  to  28th  June,  before  it  was  delivered  to  the  drawer  and  payee.  The 
same  doctrine  was  held  in  Johnson  v.  Gibb,  id.  123,  though  tbe  circumstances 
of  the  case  were  held  to  be  different ;  and  also  in  Sherrington  v.  Jermyn,  3  C. 
and  Pay.  374,  and  in  Leykarrff  v.  Asbford,  12  Moore,  281,  where  the  acceptor 
bad  marked  the  altered  date  of  payment,  along  with  bis  acceptance,  and,  as  was 
presumed,  at  the  term  of  acceptance. 

'  In  Outhwaite  v,  Luntly,  4  Camp.  179,  where  the  drawee  of  a  bill  made 
payable  to  the  drawer  had  altered  the  date  from  5th  to  15th  March,  before  ac- 
ceptance, but  after  the  drawer  had  indorsed  it,  Lord  EUenborough  held  the  bill 
to  be  vitiated,  not  only  because  the  drawer  had  not  consented  to  the  alteration, 
but  because  tbe  bill  could  not  be  altered  after  negotiation  consistently  with  the 
Stamp  laws. 
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be  accepted*  Sdly^  It  has  been  decided  in  England  S  that  an  ac- 
commodation bill,  which,  though  both  accepted  and  indorsed^ 
was  not  issued,  but  deposited  in  the  hands  of  an  agent  for  b^ 
hoof  of  all  the  parties,  was  not  complete  till  it  had  been  given 
to  a  third  party,  and  that  therefore  an  alteration  in  the  daite, 
from  6th  to  16th  March,  made  before  that  time  with  the  ac- 
ceptor's consent,  did  not  vitiaie  it  as  to  him.  It  was  held,  in 
this  case,  that,  though  the  bill  as  altered  was  not  binding  on 
the  parties  when  made  without  their  consent,  the  acceptor  was 
bound  by  it,  as  he  assented  to  the  alteration  after  it  was  made. 
But  it  does  not  appear  that  such  assent  would  validate  the  biU, 
even  against  the  party  assenting,  if  the  alteration  should  be 
made  after  the  bill  has  been  issued,  because  the  bill  would  then 
be  nuU  for  want  of  a  new  stamp '•  4^A/y,  It  remains  with  the 
party  chummg  on  a  bill  or  note  to  prove  that  the  alteration 
was  made  before  it  was  issued.  For  instance,  in  the  fore- 
going case,  the  holder  was  obliged  to  prove  that  the  alteration 

1  Downes  v.  Richardson,  1  D.  and  R.  332  ;  5  B.  and  A.  674.  It  is 
Dot  easy  to  distinguish  between  this  case  and  that  of  Calvert  v.  Roberts,  187, 
note  2,  and  if  thej  should  be  considered  as  the  same,  the  latter,  being  only  a 
Nisi  Frius  decision,  must  be  held  as  overruled.  There  is,  indeed,  one  distinc- 
tion, vis.  that,  in  the  latter  case,  before  the  alteration,  the  drawer,  who  was  cre- 
ditor at  least  ex  facte  of  the  bill,  bad  the  full  disposal  of  it ;  whereas,  in  the  other 
case,  the  bill,  instead  of  being  issued  even  to  the  drawer  as  creditor  prima  Jitcie, 
was  deposited  with  an  agent  for  behoof  of  all  concerned.  But  the  Court  of 
King's  Bench,  in  giving  their  opinions  in  Downes  v.  Richardson,  lay  it  down 
that  an  accommodation-bill  cannot  be  considered  as  issued  till  it  is  in  the  hands 
of  an  onerous  holder.  The  same  doctrine  was  lately  recognised  in  a  case  decided 
by  the  First  Division  of  the  Court  of  Session,  M*Kenzie  v.  The  British  Linen 
Company,  29th  Nov.  1825,  F.  C. ;  vide  also  Lord  Moncreiff's  observations  on 
this  point  in  a  note  to  the  case  of  Mackny  and  Co.  t;.  Robertson,  1 1th  July  1832, 
10  S.  and  D.  813,  and  the  rules  of  law  laid  down  by  him  afterwards  in  the  same 
case,  2ltt  May  1835,  13  S.  D.  B.  813.  The  proof  in  this  case,  that  the  bill 
was  an  accommodation  bill,  and  that  the  payee,  who  was  said  to  have  been  accom- 
modated, had  assented  to  the  alteration,  before  the  bill  had  been  issued  to  a 
third  party,  failed. 

'  In  Paton  p.  AVinter,  1  Taunt.  420,  where,  after  a  bill  made  payable  to  the 
drawer  had  been  indorsed  by  him  to  a  third  party,  and  presented  for  acceptance, 
the  drawee  altered  the  term  of  payment  from  one  month  to  two  months,  and 
then  accepted  it,  the  Court  of  C.  P.  appear  to  have  held,  that  though  the  drawer 
might  be  discharged,  the  acceptor  was  bound  by  his  acceptance.  But  it  was  ob- 
served by  Lord  Ellenborough  in  Walton  t^.  Hastings,  187,  note  3,  that  the  objec- 
tion to  this  doctrine  founded  on  the  stamp-la wa  was  not  suted ;  and  his  Lord- 
ship farther  says,  that  the  case  is  not  worth  reporting.  If  the  objection  had 
been  stated,  the  bill  would  have  probably  been  held  altogether  null. 
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had  been  made  before  the  bill  was  indorsed  to  a  third  party '; 
and  in  another  case*,  although  the  alteration  was  in  the  hand- 
writing of  the  acceptor,  against  whom  the  action  was  brought, 
and  immediately  above  his  signature,  the  plaintiff,  an  indor- 
see, was  held  bound  to  prove  that  it  had  been  made  before  the 
bill  was  indorsed.  In  the  same  case,  however,  it  was  held  to 
he  prima  facie  evidence  of  this  fact,  that  the  bill  was  in  the 
drawer's  possession  after  acceptance. 

'    F.  Bajle^y  95,  notes  15  aod  16,  «nd  Henniaa  v.  Dickenwii,  S  Bingh. 
184. 
'  Johnion  o.  The  Duke  of  Marlborough,  2  Starkie,  313.     A  deciiion  was 

pronounced  on  the  same  principle,  in  Bishop  «.  Chambre,  3  C.  and  Paj.  55. 
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Section  V. 

PecuUaritiet  of  Checks  on  Bankers,  Bankers*  Notes  and  Bank-^ 

Notes. 

These  documents  resemble  bills  and  notes,  except  in  those 
points  which  are  now  to  be  noticed  as  peculiar  to  each  of  them 
respectively. 

1.  A  banker's  check  or  draft  is  a  written  order  addressed 
to  a  banker  by  a  person  who  has  moiley  in  his  hands,  request- 
ing him  to  pay  a  sum  out  of  it  to  a  party  therein  named,  or 
more  generally  to  the  bearer.  It  is  exempted  from  stamp* 
duties ;  but  the  stamp  acts  enforce  certain  requisites ',  as  con- 
ditions of  the  exemption,  which  must  be  strictly  observed. 
An  unstamped  check  in  which  they  are  not  observed  is  null ' ; 
but,  if  it  is  stamped  as  a  bill,  it  will  be  valid.  At  common 
law  it  is  subject  to  nearly  the  same  rules  as  a  biU  of  exchange, 
excepting,  1st,  That  it  is  payable  only  on  demand ;  2^y,  That 
the  banker  on  whom  it  is  drawn  does  not  accept  by  subscribing 
his  name,  but  pays  the  draft  when  it  is  presented  > ;  and,  3<%, 
That  there  appears  to  be  some  doubt  whether,  on  non-pay- 
ment of  a  draft,  summary  diligence  is  competent  upon  it  against 
the  drawer,  as  on  a  bill  of  exchange^,  or  whether  it  could  be 

*  Ame,  31. 

*  BomuUile  v.  MiddletOD,  2  C«mpb.  53. 

'  It  has  been  found  that  a  banker  must  pay  a  check  within  a  reasonable  time 
after  he  has  got  sufficient  funds ;  wiz,  within  such  a  time  as  enables  the  clerks 
in  his  establishment  to  ascertain  from  his  accounts  and  books  that  he  has  got 
them,  and  it  being  left  to  the  jury  to  say  whether  from  1 1  o'clock,  when  money 
was  paid  in,  to  3  o'clock  the  same  day,  when  the  check  was  presented,  was  suf- 
ficient time  for  that  purpose,  they  found  that  it  was,  by  a  verdict  for  the  plain- 
tiff; Margetti  v.  Williams,  1  B.  and  Ad.  415. 

*  The  competency  of  summary  diligence  in  such  a  case  was  disputed  in 
M'Gilchrist  v.  M*  Arthur,  16th  Jan.  1794^  Morr.  877.  But  the  Court  avoided 
the  decision  of  the  question,  by  converting  the  charge  into  a  libel.  The  act 
1696,  c  36,  which  extends  the  act  1681,  regarding  foreign  bills  to  *<  inland 
**  bills  and  preoepte/*  might,  perhaps,  be  held  to  include  bankers*  checks  utid#r 
the  word  **  ftnceptt,"  But  the  two  acts,  when  ukcn  together,  do  not  appear 
to  have  contemplated  the  case  of  checks,  since  the  act  1681,  as  extended  by  the 
act  1696,  authorises  a  protest  against  the  drawer,  as  the  foundation  of  diligence, 
only  in  the  event  of  fwn-acceptance,  while,  in  the  case  of  a  draft,  no  acceptance 
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even  protested  against  the  drawer.  But  recourse  would  be 
competent  on  it  in  an  ordinary  action '.  It  is  likewise  trans- 
missible by  indorsation,  or,  if  made  payable  to  the  bearer,  by 
delivery*.  The  eflFect  of  taking  checks  in  payment  or  to  ac- 
count of  a  debt  depends  on  the  same  principles  which  hare 
been  already  explained,  with  regard  to  bills  or  notes  ^ ;  and  the 
rules  for  negotiating  checks,  which  are  nearly  the  same  with 
those  applicable  to  biUs  or  notes,  shall  be  afterwards  discussed 
with  reference  to  all  these  documents. 

2.  Bankers'  notes,  payable  to  the  bearer  on  demand,  are 
similar,  at  common  law,  to  other  promissory-notes  of  that 
dass,  in  fono,  in  the  mode  of  transmission,  and  in  the  reme* 
dies  competent  on  them.  There  are  special  statutes,  to  be 
afterwards  noticed^,  which  regulate  the  summary  execution 
on  such  notes.  But  the  law^  as  already  ^explained  with  rc^ 
gard  to  promissory-notes,  applies  m  general  to  them.  In 
England,  it  appears  from  the  older  decisions  ^  to  have  been 
the  practice  for  goldsmiths,  who  then  acted  as  bankers,  to 
give  notes  to  their  customers  for  the  sums  deposited  with 
them,  payable  to  the  bearer  on  demand ;  and  these  were  trans^ 
ferred  in  payment  of  debts  like  other  promissory-notes.  Tb^ 
statute  of  Anne^  already  mentioned  %  placed  these^  and  all 
other  promissory-notes,  on  the  same  footing  with  bills  of 
exchange.  They  do  not  appear  to  have  been  much  used  in 
Scotland,  where  it  is  more  customary  for  bankers  to  give  re« 
ceipts  for  the  money  deposited  with  them,  which  are  payable 
on  demand,  and  bear  interest,  at  least  in  Scotland,  whether 

is  required^  to  that  there  could  be  no  warrant,  under  these  acts,  for  protesting 
a  draft  against  the  drawer,  and,  consequently,  there  could  be  no  foundation  for 
summary  diligence. 

'  In  M'Gilchriat  v.  M<  Arthur,  191,  note  4,  where  the  holder  of  a  bank  check, 
instead  of  presenting  it,  paid  it4iway  to  a  third  parly,  who  did  not  present  it 
till  ten  days  after  its  date,  the  Court,  notwithstanding,  held  botli  the  drawer 
and  the  trustee  for  his  creditors  liable  to  recourse,  in  respect  of  his  having  with- 
drawn his  funds  from  the  bank  before  the  draft  was  presented.  It  was  held 
that  the  act  1696,  c.  25,  against  blank  writs,  did  not  apply  to  it,  as  it  fell  under 
the  eiemption  in  favour  of  the  "  notes  of  trading  companies." 

■  M*Gilchrist  v.  M'Arthur,  191,  note  4^ 

'  Ante,  162,  et  teq, 

*  Chapter  VI  [.  on  Action  and  Diligence. 

•  F.  Nicholson  p.  Sedgwick,  1  Lord  Raym.  180. 
'  AiiU,  4. 
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Stipulated  or  not.  If  they  stipulate  it,  whether  w  gremio  or 
in  a  memorandum^  they  are  subjected  to  stamp-duty  as  pro- 
missory-notes *.  This  provision  indicates  the  opinion  of  the 
Legislature,  that  the  stipulation  of  interest  after  the  term  of 
payment  is  not  inconsistent  with  the  nature  of  notes  or  bills. 
These  receipts,  like  bills  or  notes,  are  transmissible  by  indor- 
sation *.  But  money  deposited  with  bankers,  whether  on  de- 
posit receipts  or  on  a  current-account,  is  generally  made  avail- 
able by  checks  or  drafts  to  account. 

The  most  common  bankers'  notes  are  notes,  likewise  pay- 
able to  the  bearer  on  demand,  which  circulate  as  cash,  so  long 
as  the  bank  issuing  them  is  in  good  credit,  the  holder  being 
always  entitled  to  demand  cash  from  the  bank  for  their  amount* 
The  duties  imposed  by  the  stamp  acts  on  bankers  issuing  such 
notes,  and  the  regulations  under  which  they  may  be  issued, 
have  been  already  explained  ^.  These  notes,  when  issued  by 
the  Bank  of  England  and  the  Bank  of  Scotland  %  are  styled 
bank-notes,  and  have  peculiar  privileges  by  statute. 

By  the  act  37  Geo.  III.  c.  45,  which  was  continued  from 
time  to  time  by  other  successive  acts,  but  was  at  last  re* 
pealed  by  59  Geo.  III.  c.  49,  the  Governor  and  Company 
of  the  Bank  of  England  were  restrained  from  paying  any  of 
their  notes  in  specie^  and  authority  was  granted  to  stay  legal 
proceedings  brought  against  them  to  enforce  such  payment ; 
and  it  was  also  provided,  that  payments  in  such  notes  should 
be  deemed  payments  in  cash,  if  received  as  stick.  The  same 
act  authorised  collectors  of  taxes  to  receive  Bank  of  Eng- 
land notes  in  payment ;  and  it  farther  provided  against  arrest- 
ing a  debtor  to  hold  him  to  bail,  unless  on  affidavit  that  he 
had  not  t^endered  payment  of  his  debt  in  Bank  of  England 

*  55  Geo.  III.  c.  184,  Schedule,  part  1. 

'  This  was  held  by  the  Court  of  Sesriion  (2d  Division)  in  an  unreported  case, 
Lindsay  v.  Robertson,  1815,  where  a  bank  receipt  having  been  indorsed  by  a 
mark  before  two  subscribing  witnesses,  the  Court  allowed  the  witnesses  to  be 
examined  before  answer,  as  to  the  genuineoeks  of  the  indorsation.  Session  papers 
in  my  possession. 

*  AnUa^  41-2. 

*  Vide  case  of  Gray,  1  Hume,  Comm.  \\5,  note  1,  where  the  Court  of  Jus- 
ticiary held,  uilcr  aHa^  that  the  word  **  bank-notes,**  in  a  penal  statute,  included 
notes  issued  by  the  Bank  of  Scotland,  as  well  as  notes  issued  by  the  Bank  uf 
Kngland. 

N 


l9t  BANK  KKSTRICTION  ACT. 

notes.  But  this  act  did  not  make  such  notes  a  legal  tender. 
The  Court  of  Common  Pleas  so  decided  \  by  finding  that  it 
was  not  a  legal  payment  by  a  country  bank  for  a  £.5  note 
which  they  had  issued,  to  give  a  Bank  of  England  note  for  it 
instead  of  money.  The  same  point  was  maintained  in  two 
trials ',  imder  certain  English  statutes,  for  exchanging  guineas 
for  Bank  of  England  notes,  at  a  higher  rate  than  their  l^al 
value ;  it  being  pleaded,  inter  alia^  in  an  argument  on  a  special 
yerdict,  that  the  act  charged  did  not  fall  under  the  statutes, 
inasmuch  as  these  statutes  related  only  to  the  taking  of  money 
for  coin^  &c.  and  not  to  the  taking  of  bank-notes.  Judgment 
on  the  verdict  was  finally  arrested,  in  conformity  with  the 
opinion  of  the  Twelve  Judges.  It  does  not  appear  with  cer- 
tainty on  which  of  the  grounds  pleaded  their  judgment  was 
founded.  But  the  plea  now  stated  probably  formed  one 
ground;  since,  by  an  act  which  passed  immediately  after* 
Wards  \  taking  or  giving  bank-notes  for  coin,  at  a  higher  rate 
than  the  legal  value  of  the  coin,  was  declared  to  be  a  crime, 
as  much  as  receiving  or  paying  money  had  been  before.  This 
statute  likewise  enacted,  that  no  person  should  be  entitled 
to  levy  a  debt  by  distress  or  poinding,  if  the  debtor  had  ten- 
dered payment  in  Bank  of  England  notes.  But  these  notes 
were  never  declared  by  law  to  be  a  legal  tender,  which  the 
creditor  must  receive  as  money,  (though  he  was  prevented  from 
enforcing  payn^ent  otherwise  if  they  were  tendered) ;  and 
since  the  37  Geo.  III.  c.  45,  and  all  the  other  acts  following  on 
it  have  been  repealed,  such  notes  are  not  to  be  considered  as 
money,  unless  received  as  such.  Other  notes  of  the  same 
kind,  issued  by  private  banks,  though  these  banks  have  not 
the  same  privileges,  will  be  considered  as  money,  when  given 
in  payment,  unless  the  creditor  declines  to  receive  them  as 
such^.     The  description  which  Lord  Mansfield  has  given 

'  Grigby  V.  Oakes  and  another,  2  Bos.  and  Pull.  526. 

■  The  King  v.  Wright,  and  The  King  v.  De  Yonge.     Vide  Trial,  1810. 

•  51  Geo.  III.  c.  127. 

*  Richard  v.  Bankes,  13  Ea&t.  20.  This  principle  was  recognised,  first  by 
Cbambre,  J.,  and  afterwards  by  the  whole  Court  of  King's  Bench,  in  an  action 
brought  by  a  person  who  had  gained  a  wager  of  ten  guineas,  against  the  stake-> 
bolder,  for  the  money,  which  the  stakeholder  had  paid  away  to  the  other  party. , 
The  defence  was,  that  the  stakeholder  had  received  only  notes  of  the  Hull  Bank, 
which  were  not  money.     But  it  was  held,  that  since  he  had  received  them  at 
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of  bank-notes '  applies,  on  this  point,  to  the  notes  of  all  pii* 
vate  banks.  But  a  person  who  has  found  such  notes  will  not 
be  liable  for  their  value,  unless  he  has  got  money  for  them ' ; 
although  this  fact  will  probably  be  presumed,  unless  he  pro^ 
duces  them,  as  was  found  in  an  action  for  the  value  of  certain 
masquerade  tickets,  where  the  defendant-failed  to  produce  the 
tickets,  or  to  account  for  them  '• 

By  the  5  Geo.  III.  c.  49,  {  1,  2,  3,  which  is  peculiar  to 
Scotland,  such  notes  cannot  be  issued  for  the  purpose  of  being 
circulated  as  specie,  unless  when  made  payable  to  the  bearer 
on  demand,  excepting,  however,  post  bills  payable  seven  days 
after  sight,  which  are  allowed  to  be  issued  as  they  were  then 
issued  by  the  Bank  of  England.  The  same  act,  §  7,  prohibits 
the  issuing  of  bankers'  notes  for  any  sum  less  than  twenty 
shillings.  This  regulation  has  been  since  repeatedly  repealed 
and  renewed.     At  present  it  is  in  force  *. 

If  a  creditor  receiving  bank-notes,  or  bankers'  notes  in  pay- 
ment, wishes  his  debtor  to  be  responsible  for  their  amount,  iu 
case  he  does  not  obtain  cash  for  them,  he  should  require  him 
to  indorse  them.  By  indorsation,  he  will  become  liable,  not 
only  to  the  indorsee,  but  to  any  other  person  to  whom  the  note 
may  be  transferred,  if  it  be  presented  for  payment  without 
undue  delay,  and  is  not  paid.  The  degree  of  diligence  in  ne- 
gotiating such  notes,  necessary  to  preserve  recourse,  shall  be 

mooey,  ibej  were  to  be  so  considered  as  to  bim ;  and  the  yerdict  against  him  was 
confirmed  by  the  Court. 

*  In  Miller  v.  Race,  1  Burr.  457.  Vide  also  in  Scotland,  Crawford  v.  New 
Bank,  24  Feb.  1749,  Rem.  Dec.  105.  As  to  the  rule  that  bank-notes  are  to  be 
considered  in  common  language  as  cash,  ifide  Wright  v.  Read,  3  T.  R.  554,  and 
Cousins  p.  Thomson,  6  T.  R.  335,  in  both  which  cases  bank-notes  were  held 
equivalent  to  cash  under  the  Annuity  Act,  17  Geo.  III.  c«  26;  as  also  Knight 
V.  Riddle,  9  £ast.  48,  where  it  was  decided  that  bank-notes,  as  being  equivalent 
to  cash,  could  not  be  taken  in  execution.  Vide  also  Francis  o.  Nash,  2  Bar- 
nard, 205.  It  was  argued,  but  not  decided  in  Scotland,  whether  bank-notes 
can  be  poinded,  in  Alexander  v.  M'Lay,  Summer  Session  1825.  In  Black  v. 
Smith,  Peake  88,  Lord  Kenyon,  C.  J.,  held,  that  the  offer  of  a  bank-note,  with  a 
request  for  change,  was  good  as  a  tender  of  payment  of  a  sum  less  than  its  amount, 
if  noc  objected  to  at  the  time,  and  in  Todman  v.  Lubbock,  1824^  I  C.  and  P.  365, 
note,  the  same  thing  was  held  regarding  a  similar  offer  of  two  sovereigns  in  pay- 
ment. 

'  Noyes  v.  Price,  Chitty,  556,  note  a. 
'  Longchamp  v,  Kenny,  1  Dougl.  J  38. 

*  Antt,  3  k 
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afterwards  considered.  To  ascertain  whether  the  note  has 
been  presented  for  payment  in  due  time  after  it  was  trans- 
ferred, the  mdorsement  should  be  dated.  But  even  without 
indorsement,  the  person  paying  away  the  notes  will  be  liable 
for  their  amount,  when  duly  negotiated,  if  the  fact  of  their 
not  being  taken  as  cash  be  ascertained  by  other  written  evi-^ 
dence ;  for  instance,  by  their  being  specified  in  the  receipt 
granted  for  the  debt,  or  in  a  writing  under  the  debtor's  own 
hand. 

The  kind  of  title  which  is  sufficient  to  defend  the  holder  of 
such  notes  as  these  against  the  claim  t)f  a  person  from  whom 
they  haye  been  lost  or  stolen,  shall  be  afterwards  discussed  in 
considering  the  transfer  of  bUls  and  notes. 
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CHAPTER  11. 


WHO  MAY  BB  PARTIES  TO  BILLS  OR  NOTES,  AND  IN  WHAT 
MANNER  THEY  MAY  BECOME  BOUND  ? 


Thb  subject  of  the  present  Chapter  shall  be  considered 
with  special  reference  to  bills  and  notes,  though  it  will  be  ne- 
cessary to  explain,  with  regard  to  it,  certain  general  prin- 
ciples applicable  also  to  other  obligations.  The  questions  to 
be  discussed  are : 

I.  Who  may  be  parties  to  bills  or  notes  ?  and, 

II.  In  what  manner,  or  under  what  characters  they  may- 
become  bound  ? 
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SfiCTION  I. 

Who  may  be  Parties  to  Bills  or  Notes  ? 

1.  Consent  being  essential  to  bills  and  notes,  no  person 
can  be  a  party  to  them,  if  his  signature  is  extorted^.  On 
this  principle,  persons  destitute  of  reason,  and  pupils,  cannot 
be  bound,  even  to  an  onerous  indorsee. 

2.  There  are  also  certain  rules  for  the  benefit  of  persons,  who, 
though  not  incapable  of  consent,  are  jet  unable  to  protect 
their  own  interests. 

Minors. — Minors,  (viz.  males  from  fourteen,  and  females 
from  twelve  to  twenty-one  years,)  being  presumed  capable  of 
consent,  their  obligations  are  not  in  general  null  ipso  jure* 
Such  nullity  applies  only  to  deeds  granted  by  a  minor  haying 
curators,  or  living  in  family  with  his  father,  who  is  his  ad- 
ministrator in  law,  without  their  consent';  and  these  deeds 

*  Ante,  102. 

'  Erskine,  i.  7,  34.  In  Bell  v,  Sutherland,  Jan.  1728,  Morr.  8985,  where 
a  minor  living  m  famUia  with  hit  fatheri  had,  without  his  consent,  attested  a 
cautioner  in  a  suspension,  the  obligation  was  found  null.  In  CampbeU  v. 
Lord  LoTat,  15th  Jan.  1731,  Morr.  9035,  a  bond  granted  by  a  minor,  with- 
out his  father's  consent  as  his  administrator,  was  found  null,  though  he  was 
then  nugoremiilati  proxvmus^  and  had  a  commission  in  the  army.  In  the  case 
of  Waddel  v.  Gibson,  cited  199,  note  1,  two  of  the  Judges  appear  to  have 
held," that  a  minor's  obligation  was  null  without  his  father's  consent,  though 
the  minor  did  not  live  in  family  with  his  father.  But  he  was  then  only  an 
apprentice.  The  case  was  decided  on  a  different  ground.  But  in  the  case  df 
Dundas  v.  Allan,  cited  201,  note  1,  where  a  bill  was  granted  for  a  third  per- 
son by  a  minor  without  his  father's  consent,  he  living  apart  from  his  father, 
and  being  engaged  in  business  for  himself  aa  a  writer,  it  does  not  appear  to 
have  been  pleaded  that  the  obligation  was  ipsojun  null,  although  it  was  redu- 
ced on  the  ground  of  minority  and  lesion.  The  true  principle  seems  to  be, 
that  in  order  to  make  a  deed  null  without  the  father's  consent,  the  son  must 
either  be  living  in  family  with  bis  father,  or  be  in  such  a  situation  as  indicates 
that  he  is  still  under  his  control.  In  Thomson  v.  Pagan,  3d  July  1781,  Morr. 
8985,  a  deed  was  found  null  which  had  been  granted  by  a  minor  without  con- 
sent of  his  curators.  In  Anderson  o.  Cation,  28th  Nov.  1828,  7  S.  and  D. 
78,  a  person  who,  when  minor,  without  curators,  and  during  his  apprentice- 
ship, but  three  days  after  his  marriage,  had  signed  two  notes  to  his  father's 
wife,  but  which  accrued  to  his  father  as  her  husband,  was  held,  on  the  ground 
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may  be  voided  at  any  time,  even  after  majority,  without  a 
reduction.  But  as  this  nullity  is  merely  established  for  the 
minor's  protection,  it  follows,  that  if  neither  he,  nor  any  per- 
son for  him,  challenges  the  deed,  no  third  person  can  do  so. 
On  the  other  hand,  deeds  by  a  minor  who  has  no  curators, 
or  with  consent  of  his  curators,  are  valid  till  formally  redu* 
ced ;  and  a  reduction  cannot  be  brought  after  four  years  from 
the  grantor's  majority,  or  where  there  is  no  lesion.  Minority 
and  lesion,  therefore,  are  not,  per  se^  grounds  for  suspending 
a  charge  on  a  bill,  but  can  only  warrant  a  reduction  '•  In  such 
a  process,  lesion  will  be  presumed  as  to  any  bill  or  note  by  the 
minor,  since  it  cannot  be  held  that  he  has  got  value  for  it,  un<- 
less  that  is  proved ;  and,  though  he  has  granted  the  obligation 
for  borrowed  money,  lesion  will  be  presumed,  unless  the  lender 
proves  that  the  money  was  turned  to  bis  accounts  This  right 
of  reduction  wiU,  in  general,  be  barred  by  any  act  of  homo- 
logation after  the  party's  majority,  although ',  where  a  young 
man  had  signed  certain  bills  with  his  father  when  he  was  nine- 
teen years  old,  and,  fourteen  days  after  majority,  subscribed, 
with  his  father,  a  doqueted  account,  of  which  the  bills  formed 
articles,  certifying  its  accuracy,  the  Court  held,  that  such  a 
slight  act  of  homologation,  following  so  soon  after  majority, 
and  arising  from  a  feeling  of  duty  to  a  father,  could  not  bar 
reduction,  and  therefore  sustained  the  reduction. 

of  bis  not  being  truly  forisfamiliated  at  the  date  of  tbe  notes,  to  be  entitled  to 
object  to  them  as  null»  without  a  reduction,  and  was  ultimately  found  not 
Uable  for  them.  Reference  was  made  to  Crawford  0.  Bennet,  19th  June  1827, 
1  Wilson  and  Sb.  A  pp.  Cas.  608,  where  similar  doctrine  had  been  held  by  the 
House  of  Lords  as  to  a  receipt  for  money  as  ad? anced,  granted  by  a  minor 
without  consent  of  his  curators. 

1  Waddel  t;.  Gibson,  iSth  Jan.  1812,  F.  C.  Such  was  the  decision  in  this 
case,  where  a  minor  suspended  a  charge  on  a  bill,  whcli  he  had  subscribed  con- 
junctly and  severally  with  his  father,  when  he  was  a  boy  of  seventeen,  and  ap- 
prentice to  a  writer.  It  was  pleaded,  and  two  of  the  Judges  held,  that  the  hill 
was  null,  since  the  father,  being  his  administrator,  ought  to  have  consented, 
but  could  not  do  so  in  this  case,  without  being  auettfr  in  rem  suam,  as  the  bill 
was  alleged,  (though  this  was  denied,)  to  have  been  granted  for  the  father's 
benefit.  But  the  majority  of  the  Court  appear  to  have  held  that  this  plea  was 
not  made  out ;  and  hence  they  decided,  that  minority  and  lesion  alone  could 
afford  ground  merely  for  r^uction,  not  for  suspension.  VuU  Dick  v.  Cumroing 
and  Smiths,  200,  note  4. 

*  Macdonald  9.  ,  I6th  July  1789*  Morr.  9038. 

■  Melvil  V.  Arnot,  5th  July  1782,  Morr.  8998. 
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The  effect  of  a  minor's  right  of  restitution  against  oMiga^ 
tions  with  regard  to  the  parties  contracting  with  him,  cannot 
be  discussed  at  length*  But  it  has  been  too  broadly  laid  down, 
even  with  regard  to  obligations  by  minors  haying  curators  ', 
without  their  consent,  that  third  parties  remain  bound,  if 
their  obligation  is  beneficial  to  the  minor,  though  he  should 
be  free.  By  such  a  rule  he  would  reap  the  benefit  of  an  obli- 
gation, without  taking  its  burdens.  On  the  contrary  *,  it  seems 
equitable  that,  if  matters  are  entire,  the  restitution  should  be 
complete  on  both  sides'.  The  only  modification  of  this  doc- 
trine in  favour  of  the  minor  is,  that  he  may  demand  restitu- 
tion, though  it  should  not  be  possible  to  make  it  completely 
to  the  other  party,  this  being  one  of  the  risks  attending  a  con- 
tract with  a  minor.  But  the  other  party,  likewise,  must  be 
restored,  so  far  as  restitution  is  possible,  agreeably  to  the 
maxim,  Nemo  locupletari  debet  damno  aUeno,  Supposing  even 
that  the  lesion  could  be  redressed  without  setting  aside  the 
whole  contract,  it  does  not  appear  that  a  court  could  modify 
the  contract  to  what  might  be  accounted  reasonable,  instead 
of  reducing  it,  since  this  would  be  to  make  a  new  contract 
different  from  that  which  the  parties  contemplated.  These 
remarks,  however,  are  thrown  out  only  as  hints  for  inquiry. 

There  are  important  exceptions  to  the  doctrine  of  restitu- 
tion. For  instance,  bills  or  notes,  as  well  as  other  obliga- 
tions, granted  by  a  miuor,  whether  with  consent  of  his  cu- 
rators, (if  he  has  any,)  or  not,  are  valid, 

1.  When  the  minor  is  in  trade,  as  it  wiU  be  presumed  that 
he  has  granted  them  with  reference  to  his  trade  ^.     But 

>  Enkine,  i.  7,  33.  '  n>id.  i.  7,  40. 

'  rick  ciMes  In  Morr.  9028-3. 

*  This  was  the  ground  for  sustaining  a  minor^s  accepUnco  fts  a  proof  of  funds 
in  his  hands,  in  a  case,  Cowan  v.  Douglas,  cited  by  Forties,  23.  It  was  also 
the  ground  of  decision  in  Craig  v.  Grant,  5th  July  1732,  Morr.  9035,  where  it 
was  found  relevant  to  sustain  a  bill  granted  by  a  minor  without  his  father's  con- 
sent, that  be  had  been  bred  a  wright,  and  was  in  business  at  the  time  of  accept- 
ing it ;  it  being  held  that  the  money  must  be  presumed  to  be  "  advanced  m 
**  ariU  sua  vtl  mercatunt  exercUio."  A  similar  decision  was  given  in  Grieve  v. 
Tait,  14tb  July  1732,  Morr.  9056,  where  a  minor,  who  was  a  merchant,  was 
fuund  liable  in  a  bill  granted  by  him  for  the  price  of  goods  whidi  he  had  bought, 
tliuugh  the  goods  were  bought  for  a  third  party,  for  whom  he  was  truly  cautioner, 
this  fact  nul  being  known  to  the  Mller.    'The  «ame  principle  was  recognised  in 
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mich  a  presumption  will  not  hold  when  the  bill  is  known  to 
the  creditor  to  be  granted  for  a  purpose  not  connected  with 
the  minor's  trade ;  as  where  a  minor,  who  is  in  business  as  a 
writer,  accepts  a  bill  as  security  for  the  price  of  goods  sold 
to  a  third  party  '.  On  the  other  hand,  a  bill,  though  granted 
under  these  circumstances,  will  probably  be  sustained  in  the 
hands  of  an  onerous  indorsee  <• 

In  England,  bills  granted  by  an  infant  are  voidable,  eyen 
though  he  is  engaged  in  trade  ^. 

2.  As  a  minor,  whether  he  has  curators  or  not,  may  bind 
himself  for  necessary  furnishings  %  a  bill  or  note  granted  by 
him  for  the  price  of  such  furnishings  will  be  effectual.     This 

the  more  recent  case  of  Heddel  v»  Duncan,  5th  June  1810,  F.  C,  where  the 
Court,  though  by  a  narrow  majority,  found,  that  a  young  man  of  seventeen 
years  of  age,  appointed  substitute  to  the  sheriff-clerk  of  a  county,  was  liable  to 
his  principal  for  the  money  arising  from  a  sale  carried  on  under  authority  of  the 
sheriff-court,  which  money  he  had  allowed  to  get  into  the  hands  of  tlie  sheriff- 
substitute.  In  Campbell  and  Curators  v.  Turner,  2ith  Jan.  1822,  1  Shaw,  266, 
and  Session  Papers,  certain  bills  obtained  from  a  minor,  who  was  facile,  without 
consent  of  his  curators,  were  sustained  in  the  hands  of  an  onerous  indorsee,  chiefly 
on  the  ground  of  his  having  been  engaged  in  trade,  with  the  eiception  of  £.30 
of  one  of  the  bills,  for  which  it  was  held  that  the  indorsee  had  not  given  value. 
In  Dick  V.  Cumming  and  Smiths,  8th  July  1824,  3  S.  and  D.  231,  a  suspen- 
sion was  passed  without  caution,  in  the  case  of  a  bill  signed  by  a  minor  under  a 
firm  consisting  of  his  father  and  himself.  But  the  minor  denied  that  he  had  car- 
ried on  trade  under  this  firm,  and,  though  his  father,  with  whom  he  still  lived 
in  £imily,  had  desired  him  to  sign  the  firm,  such  a  request  could  not  be  considered 
as  a  valid  authority  from  the  father,  as  his  administrator,  seeing  it  was  interposed 
for  his  own  behoof.  This  subscription,  therefore,  according  to  the  minor's  state- 
ment, appears  to  have  been  null,  and  consequently  liable  to  suspension,  reduc- 
tfOQ  not  being  noccasary  to  set  it  aside.     In  the  case  of  Macdonaid  v.  \, 

cited,  199,  note  2,  it  seems  to  be  implied  that  the  proof  of  lesion  arising  to  the 
minor  would  be  sufficient  to  set  aside  his  obligation,  even  when  he  carries  on 
a  trade  or  profession.  But  this  opinion,  which  is  briefly  and  incidentally  ex- 
pressed, may  probably  relate  to  obligations  not  granted  in  the  ordinary  course  of 
hb  trade.  Obligations  which  are  so  granted  do  not  appear,  to  be  challengeable 
on  the  mere  ground  of  lesion. 

*  A  bill  was  reduced  on  this  ground,  while  in  the  hands  of  the  seller  of  the 
goods,  in  the  case  bf  Dundas  v.  Allan,  17th  Jan:  1711,  Morr.  9034. 

'  This  appears  to  have  been  the  ground  on  which  the  bills  were  sustained  in 
the  case  of  Campbell  and  Curators  v.  Turner,  supra,  200,  note  4. 

'  Bayley,  44 ;  Williams  v,  Harrison,  there  noticed ;  and  Williamson  v.  Walts, 
J  Campb.  552. 

*  Inglis  V.  Sharp's  Esecutors,  5th  Feb.  1C31,  Morr.  8941. 
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was  partly  the  ground  of  decision  in  a  case  S  where  the  Court 
sustained  an  acceptance  granted  by  a  young  man  of  rank, 
aged  fifteen,  who  held  a  commission  m  the  army,  for  fur- 
nishings to  him  by  a  toyman.  For,  although  it  was  ad- 
mitted that  a  father  could  not  have  been  bound  for  such  fur- 
nishings under  the  obligation  to  aliment  his  children,  yet,  as 
most  of  the  articles  furnished  were  such  as  young  men  of  rank 
'  usually  have,  the  Court  held,  that  the  circumstance  of  the 
minor  bearing  a  commission  rendered  his  obligation  for  them 
valid  against  him,  and  effectual  to  attach  his  own  estate.  The 
same  principles  were  adopted,  though  with  a  different  result, 
in  a  case  *,  where  a  haberdasher  brought  an  action  against 
a  minor  and  his  father,  for  the  amount  of  a  bill  drawn  by  him 
on  the  minor's  father,  (but  dishonoured  by  the  father,)  partly 
for  money  lent,  and  partly  for  goods  furnished  to  the  minor. 
As  the  minor  was  apprenticed  to  a  surgeon,  who  had  orders 
to  make  him  all  necessary  advances,  the  Court  dismissed  the 
action  so  far  as  regarded  the  money  lent,  and  certain  furnish- 
ings which  were  accounted  superfluous,  but  sustained  it  to  the 
extent  of  necessary  furnishings.  In  a  later  case  \  where  a  mi- 
nor on  the  eve  of  majority  had  joined  another  party  in  accept- 
ing a  bill  to  an  innkeeper  for  reasonable  furnishings  made  by 
him  to  them  during  their  residence  at  his  inn,  on  a  shooting 
excursion,  (the  innkeeper  not  being  informed,  and  having  no 
reason  to  believe  that  he  was  minor,)  he  was  fbund  liable,  in 
a  question  with  him  and  his  guardians,  for  half  the  amount  of 
the  bill,  (his  co-acceptor  having  paid  the  other  half,)  though  a 
charge  given  him  on  the  bill  during  his  minority  was  suspended 
as  irregular.  In  an  analogous  case  in  England  %  the  term 
necessaries  was  held  to  include  what  was  usual  and  suitable 
in  the  minor's  rank ;  and  it  was  accordingly  determined  that 
a  minor,  who  was  a  captain  in  the  army,  was  liable  for  the 
price  of  a  livery  to  his  servant,  as  it  was  necessary  that  he 
should  have  a  servant^  although  he  was  found  not  liable  for 

>  Johnston  v.  Maitland,  SOth  Nor.  1788,  Morr.  90Sd. 

*  Scoffier  9.  Read,  26ib  July  1783,  Morr.  8936. 

'  Wilkie  V.  Dunlop  and  Co.  and  Anderwn,  28ih  F«b.  1834^  18  S.  D.  B., 
506.  and  F.  C. 

*  Hands  v.  Slaney,  8  T.  R.  578. 
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the  price  of  cockades  fumiahed  to  some  of  the  soldiers  in  his 
company. 

It  seems  to  have  been  held  in  England,  that  a  minor  can- 
not be  bound  by  a  bond  stipulating  interest,  though  it  is 
alleged  to  be  granted  for  necessaries  '  ;  and  it  has  also  been 
doubted,  whether  a  negotiable  bill  or  note  granted  by  a  minor 
for  necessaries  will  bind  him  even  with  reference  to  the 
original  party  ;  the  objection  being,  that  such  a  document 
might  get  into  the  hands  of  an  onerous  indorsee,  who  would 
not  be  bound  to  discuss  the  original  consideration  <.  On  the 
other  hand,  it  is  said  that  a  promissory-note  for  necessaries 
would  be  valid,  if  made  payable  only  to  the  person  who  sup- 
plied them  ^.  But  such  a  distinction  would  not  be  admitted 
in  Scotland.  The  general  rule  of  our  law  is,  that  any  obli- 
gation granted  by  a  minor  is  null,  when  granted  without  con- 
sent of  his  curators,  or  reducible  on  the  ground  of  lesion ; 
and,  as  this  rule  arises  from  the  supposed  incapacity  of  the 
obligant,  it  invalidates  the  obligation,  whether  in  the  hands 
of  the  original  creditor,  or  even  of  an  onerous  indorsee.  The 
plea,  that  the  obligation  was  granted  for  necessaries,  forms 
only  an  exception  to  this  rule ;  and,  therefore,  it  must  be 
stated  by  an  indorsee  as  well  as  by  the  original  creditor, 
otherwise  the  obligation,  even  while  in  his  hands,  will  be 
challengeable.  But  such  a  defence  seems  to  be  equally  effec- 
tual, whether  the  obligation  has  been  granted  with  or  with- 
out a  clause  of  interest. 

3.  If  a  minor  induces  any  party  to  take  his  obligation,  by 
representing  himself  as  major,  his  fraud  wiU  exclude  him  from 
setting  aside  the  obligation ;  but  the  result  will  be  different 
if  the  creditor  knew  of  his  minority,  and  caused  a  statement 
that  he  was  major  to  be  inserted  in  the  deed  merely  to  render 
it  valid  *. 
.  These  doctrines  seem  applicable  to  a  minor  female,  whether 
married  or  unmarried.     The  effect  of  marriage  on  obligations 

1  Fisher  o.  Mowbr»y,  8  East.  330. 

'  WiUiamson  v.  Watts,  1  Campb.  552  ;  vide  note,  553,  referring  to  Trueman 
V.  Hunt,  1  T.  R.  40 ;  and  Bartlett  v,  Emery,  ibid.  42,  note  a. 

'  1  Camp.  553,  note. 

*  Erakine,  i.  7,  36 ;  Kennedy,  23d  Feb.  16G5 ;  vide  also  Wilkie,  ontea,  202, 
note  4. 
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contracted  by  the  wife  during  its  subsistence,  which  is  the 
same  whether  she  be  minor  or  major,  shall  be  afterwards  con- 
sidered. 

A  bill,  though  drawn  on  a  party  while  he  is  minor,  will  be 
a  good  obligation  against  him,  if  not  accepted  till  majority  >. 
But  it  will  be  necessary  that  the  acceptance  should  be  dated, 
otherwise  it  will  be  presumed  to  be  of  the  date  when  the  bill 
was  drawn.  A  promise  made  after  majority  to  pay  a  bil>  or 
note  subscribed  during  minority,  wiU  exclude  the  power  of 
challenge  *.  But  such  a  promise,  according  to  the  law  of 
Scotland,  must  be  in  writing,  although  it  would  not  probably 
require  a  separate  stamp,  as  it  does  not  form  a  distinct  obli* 
gation,  but  refers  to  a  previous  obligation.  A  promise  to  pay 
part,  or  even  a  partial  payment,  will  not  validate  the  whole  bill 
or  note,  though  it  would  validate  an  informal  contract  on  the 
ground  of  homologation ;  for  the  only  thing  necessary,  with 
an  informal  contract,  is  to  prove  the  contract ;  whereas,  here, 
though  proved,  it  is  voidable  entirely,  on  the  ground  of  mino- 
rity and  lesion,  and  the  power  of  rescinding  it  cannot  be  con- 
sidered as  renounced  without  a  new  and  express  promise  '• 

The  acceptor  of  a  bill  drawn  by  a  minor  cannot,  it  is  be- 
lieved, plead  the  drawer's  incapacity  as  a  defence  against 
an  onerous  indorsee,  although  his  author,  to  whom  the  mi- 
nor indorsed  it  to  be  discounted,  should  have  misapplied  the 
money,  minority  being  a  plea  exclusive  to  the  minor  him- 
self'^.    But  in  a  case,  where  an  action  was  brought  by  the 

*  This  was  ruled  by  Gibbs,  C.  J.,  in  SteYcnsoo  v.  Jtckion,  4  Camp.  164. 

'  Per  Jjord  Ellenborougb,  in  Taylor  v.  Croker,  4  Esp*  187.  In  a  r«cent 
case,  Beonet  and  Macfarlane  v.  Bur^^esa  and  otbars*  27th  May  1828,  6  S.  and 
D.  854,  where  a  party  had  accepted,  after  majority,  a  bill  in  favour  of  bis  tutor 
and  curator,  for  the  balance  said  to  be  due  on  his  accounts,  it  was  held  to  be 
no  ground  for  reducing  the  bill,  that  the  tutor  and  curator  had  not  rendered 
his  accounts.  But  the  Court,  (First  Division,}  expressed  doubts,  whether, 
under  these  circumstances,  he  would  be  allowed  to  exact  payment  of  the  bill, 
and  thought  that  this  must  be  investigated  for  the  accounting. 

'  VUU  Thrup  If,  Fielder,  2  Esp.  628,  the  principles  of  which,  though  an 
English  decision,  appear  to  be  applicable  to  the  law  of  Scotland. 

*  In  Taylor  v.  Croker,  4  Esp.  187,  I.ord  Ellenborougb  held,  that,  although 
the  plea  might  have  been  good  to  the  minor,  if  the  action  had  been  broaght 
against  him,  it  could  not  void  the  right  of  an  indorsee  who  brought  the  action, 
though  be  derived  his  title  through  the  miqor.     Vuk  also  Jones  v.  Darch,  4 
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payee  of  a  bill  said  to  be  drawn  by  a  minor  against  the  ac- 
ceptor, a  proof  of  nunority  was  allowed  to  the  defendant, 
though  it  fedled  '.  As  there  was  a  privity  in  this  case  between 
the  drawer  and  the  plaintiff,  the  minority  of  the  former  was 
probably  a  good  defence,  even  to  the  acceptor ;  since,  if  he 
had  paid  the  bill,  the  drawer  might,  on  account  of  his  mi- 
nority, have  refused  him  credit  for  the  payment.  But  this 
would  haye  been  no  defence  against  an  indorsee.  Nor  can 
the  drawer  or  indorser  of  a  bill  accepted,  or  the  indorser  of  a 
note  granted  by  a  minor,  found  any  plea  on  his  minority,  since 
such  drawer  or  indorser  would  be  still  liable  under  his  draft 
or  indorsation,  although  there  had  been  no  acceptance  *. 

A  minor  may  be  payee  or  indorsee  of  a  bill  or  note  which 
is  for  his  benefit.  But  if  a  debtor  pays  the  amount  to  a  minor 
haying  curators  without  a  discharge  from  them,  he  will  be  lia- 
ble in  second  payment,  unless  in  so  far  as  he  can  shew  that 
the  money  has  been  employed  for  the  minor's  advantage '.  In 
one  case,  where  a  father  was  in  embarrassed  circumstances, 
and  not  resident  in  Scotland,  the  Court  held,  that  a  person 
indebted  to  his  children  in  a  bond  for  £.500  was  not  bound 
to  pay  it  even  to  him  as  their  administrator,  until  he  foimd 
security  for  its  proper  application  ^.  On  the  other  hand,  a 
minor  without  curators  has,  by  law,  the  full  administration  of 
his  affairs,  and  no  Court  can  force  him  to  name  curators.  It 
was,  therefore,  decided  ^,  that  he  was  entitled,  without  cura- 
tors, to  receive  and  discharge  half  of  a  moveable  succession 
which  had  been  left  to  him.  But  his  right  so  to  discharge 
had  been  much  doubted  in  a  previous  case  ^ ;  and,  in  a  later 
<»se '',  where  a  minor  without  curators  brought  an  action  for 
payment  of  an  heritable  bond,  the  Court  held,  that  the  debtor 

I'lice,  300,  where  the  defendants  knew,  when  they  received  tlie  bill,  that  the 
indorser  was  a  minor  ;  also  Grey  v.  Cooper,  3  Douglas,  6d. 

>  Jeune  v.  Ward,  2  Surk.  330. 

'  In  Haly  v.  Lane,  2  Atk.  182,  this  doctrine  is  laid  down  as  applicable, 
whether  the  bill  or  note  has  been  accepted  or  granted  by  an  infant  or  by  a  mar- 
ried woman.     With  regard  to  the  case  of  married  women,  vide  poti, 

'  ViiU  Krsk.  i.  7,  37,  as  to  the  incfficacy  of  payments  made  to  minors. 

«  Graham  v.  Duff,  22d  Feb.  1791,  Morr.  1638a 
'     '  Hochlerp.  Niddrick,  31st  Jan.  1772,  Morr.  8975. 

t  Hay  V.  Grant,  22d  Feb.  1749.  Morr.  8973. 

*  Kirkman  v.  Pym,  1st  Aug.  1782,  Morr.  8977. 
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was  not  obliged  to  pay  it,  although,  on  his  agreeing  to  do  so 
upon  receiving  security  for  his  indemnification,  they  remit- 
ted to  the  Lord  Ordinary  to  adjust  the  terms  of  the  security. 
They  appear  to  have  distinguished  in  this  case  between  prin- 
cipal sums  and  rents  or  interest,  holding  that  minors  might 
discharge  the  latter,  as  they  might  be  presumed  to  be  needed 
for  their  ordinary  sustenance.  But  when  debts,  whether  by 
bill  or  otherwise,  are  not  clearly  of  this  description,  it  would 
appear  that  the  debtor  is  not  bound  to  make  payment  to  a 
minor,  unless  there  is  a  curator  who  can  discharge  him,  as 
he  might  be  liable  to  a  challenge  of  the  whole  transaction, 
if  the  minor  should  squander  the  money*  Even  security  for 
due  application  of  the  money  does  not  appear  to  be  sufficient, 
since  any  debtor  may  insist,  before  payment,  that  he  shall 
have  a  full  discharge* 

II.  A  wife  cannot  in  general  bind  herself  by  a  bill  or  note, 
or  any  personal  obligation  during  the  subsistence  of  the  mar- 
riage, even  with  her  husband's  concurrence  *,  On  this  grotmd 
it  was  held,  in  one  case  %  that  a  bill  drawn  by  a  husband  upon 
and  accepted  by  his  wife  was  null  as  to  her ;  and  that,  having 
been  accepted,  (though  the  acceptance  was  void,)  it  coidd 
sot  be  the  foundation  of  summarv  diligence  against  him  as 

*  Vide  cases  reported  .  in  Morr.  5957-80 ;  also  Thomson  v.  Blder,  4lb 
Dec.  1827,  6  S.  and  D.,  204,  and  F.  C,  where  the  Court  refused  action  againa 
a  wife  on  a  bill  accepted  by  her  and  her  husband,  though  she  had  a  separate 
property,  this  property  consisting  in  a  liferent,  which,  however,  had  been  left 
to  ber  under  condition  that  it  should  not  be  liable  for  her  debts  or  those  of 
ber  husband ;  Thomson  v.  Cross,  27th  Not.  1828,  7  S.  and  D.,  71,  where  a 
suspension  by  a  nsarried  woman,  of  diligence  on  a  bill  granted  by  her,  was 
passed  without  caution,  and  Sym  v.  Gibb  and  others,  26th  Nov.  1825,  F.  C, 
where  the  Court  decided,  that  an  action  against  a  married  woman,  on  her 
acceptance  for  £.7,  7s.,  was  null,  so  as  not  to  fall  under  the  act  of  Sederunt 
1788,  regarding  tlie  payment  or  consignation  of  previous  expenses,  in  sus- 
pensions of  decrees  in  absence  pronounced  by  inferior  judges.  But  in  4 
recent  case,  M*Kenxie  v,  Fraser,  May  1827,  5  S.  and  D.  679,  and  F.  C, 
where  an  action  was  brought  on  a  bill  drawn  bv  a  married  woman,  and  ac- 
cepted by  a  third  party,  it  was  decided,  Iff,  That,  as  the  wife  and  her  hus- 
band had  made  no  appearance  in  the  action,  though  both  were  called  in  it,  de- 
cree must  be  pronounced  against  them ;  and,  9dfy,  That,  they  being  liable,  the 
ol>jection  founded  on  the  circumstance  of  the  drawer  being  a  married  woman 
was  JUS  UrtU  to  the  acceptor. 

'  A  v.  B,  I7th  Jan.  1736,  Elchies,  v.  Bill,  No.  12. 
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drawer,  under  the  acts  1681  and  1696,  but  must  be  recovered 
by  an  ordinary  action. 

If  the  wife  has  a  separate  property,  exclusive  of  her  hus- 
band's jii5  mariti^  she  may  grant  a  security  over  it ;  but  a  per- 
sonal obligation  by  her,  though  included  in  the  same  deed 
with  the  security,  for  instance,  in  an  heritable  bond,  will  be 
ineffectual'.  The  creditor  may  have  a  claim,  after  disso- 
lution of  the  marriage,  against  her  estate  on  such  an  obli- 
gation, in  so  far  as  the  money  advanced  on  the  faith  of  it  has 
been  expended  for  her  benefit.  But  there  can  be  no  action 
agunst  her  ^,  or  diligence  against  her  person  during  the  sub- 
sistence of  the  marriage  on  such  a  claim  ^,  or  even  on  claims 
contracted  by  her  before  the  marriage,  although  there  may 
upon  obligations  ad  factum  prtestandum '.  Personal  diligence 
is  likewise  competent  against  her,  after  dissolution  of  the  mar- 
riage, on  obligations  granted  during  its  currency,  but  only  in 
so  far  as  these  were  obligations  for  debts  due  by  her  at  any 
rate  ^,  or  in  so  far  as  the  money  advanced  on  them  has  been 
expended  for  her  benefit ''. 

There  are  some  exceptions,  however,  to  the  doctriae  of  a 
wife's  incapacity  to  contract  personal  obligations. 

1.  As  she  is  pirsponta  negotiis  domesticis^  she  is  entitled,  in 
that  character,  to  bind  her  husband,  not  herself  %  for  furnish- 
ings, so  far  as  necessary  for  herself  or  the  feimily,  though  her 

*  Both  these  points  were  decided  in  Menzies  t.  Gillespie's  Creditors,  8th 
Dec.  1761,  Morr.  5974,  and  Watson  t^.  Robertson,  lOth  Dec.  1772,  ibid. 
5976. 

*  Harrey  and  Fawel  v.  Chissers  Trustees,  21st  Feb.  1791,  Morr.  5980. 
This  was  an  action  on  a  cautionary  obligation  granted  by  a  wife  with  her  hus- 
band's consent  for  behoof  of  her  son,  but  which  the  Court  found  to  be  null. 
Vide  also  Nairne  v.  Mercer,  17th  Not.  1785,  Morr.  5860,  where  the  principle 
mentioned  in  the  text  was  distinctly  acted  upon ;  but  vide  Thomson  r.  Elder, 
206.  note  1. 

■  Thomson  t;.  Elder,  206,  note  I. 

«  Gordon  v.  Pain,  5th  Dec.  1738,  Morr.  6079. 

*  Anderson  v.  Buchanan,  27th  July  1775,  Morr.  6081. 

*  Primrose  v.  Watson,  13th  Jan.  1610,  Morr.  5982;  Home  v.  Countess  of 
Moray,  18th  June  1667,  id.  598a 

'  Ltbbis  V.  Countess  of  Orkney,  12th  Dec.  1609,  Morr.  5982;  Neilson  o. 
Arthur,  23d  Feb.  1672,  id.  5984^ 

'  This  was  decided,  even  when  the  wife  bad  written  letters  promising  expressly 
to  pay  the  debt,  in  Mitchelson  v.  Lady  Cranstoun,  12th  Dec.  1780,  Morr.  5889. 
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husband  should  have  given  her  money  to  purchase  them '.  Bui, 
when  money  is  borrowed  by  the  wife  in  this  character,  the 
lender  must  shew  both  that  it  was  needed  at  the  time,  and 
expended  on  necessary  furnishings.  Farther,  though  she  can 
bind  her  husband  for  furnishings,  she  cannot  make  him  liable 
for  interest  not  otherwise  due,  by  granting  a  bill  or  other  ob- 
ligation bearing  interest  '•  Such  a  document,  as  to  herself,  is 
null.  Her  prcepositura  lasts  while  she  remains  in  family  with 
her  husband,  unless  he  recalls  it  by  inhibiting  her.  He  may 
likewise,  either  expressly,  or  by  acts  inferring  acquiescence, 
constitute  his  wife  manager  of  a  particular  branch  of  business ; 
and,  in  that  case,  all  her  contracts  in  such  business  will  be 
binding,  not  on  her,  but  on  him*. 

2.  When  a  wife  has  been  separated  from  her  husband  by 
judicial,  or  even  voluntary  separation,  receiving  a  fixed  allow* 
ance  fi'om  him,  her  husband  is  no  longer  bound  for  her  debts^ 
seeing  her  prcepositura  falls.  On  the  other  hand,  as  she  has 
now  a  separate  stock,  her  obligations  are  binding  to  the  effect 
of  attaching  it  \  or,  in  case  of  a  judicial  separation,  which  has 
taken  away  her  husband's  right  to  her  society,  and  consequently 
his  interest  to  prevent  her  imprisonment,  they  may  perhaps  be 
made  the  ground  of  diligence  against  her  person.  Even  in  the 
.case  of  voluntary  separation,  such  obligations,  being  originally 
valid,  may  probably  be  made  the  ground  of  personal  diligence 
against  her  after  the  marriage  is  dissolved,  when  the  husband 
has  no  longer  a  claim  to  her  society.  The  English  courts  have 
adopted  a  different  doctrine  from  that  now  stated,  with  regard 
to  voluntary  contracts  of  separation  ^,  holding,  that  as  husband 
and  wife  are  in  law  one  person,  no  such  contract  of  separation 
can  exist  between  them,  or  change  the  relation  established 
between  them  by  law,  so  as  to  render  thcwife  capable  of  per- 

*  Eiskine,  i.  6,  26. 

*  lo  Forrest  v.  The  Earl  of  Sutberland,  24ih  Nov.  1749,  Morr.  478,  •  wife 
having  accepted  a  bill  for  furnishings  made  to  her,  on  which  action  was  raised 
against  her  husband,  concluding  likewise  for  interest  from  the  date  of  the  bill, 
the  Court  found  him  liable  for  the  furnishings,  but  not  for  the  iotere&t  stipulated. 

*  Ersk.  i.  6.  26. 

«  Ibid.     Vide  Robins  v.  Lady  Southesk,  6th  July  1686^  Morr.  5955. 

*  Marsbull  i;.  Button,  8  T.  U.  5i5 ;  decided  after  an  argument  before  all  the 
Judges,  per  Kenyon,  C.  J.,  who  delivered  the  judgment. 
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sonal  obligations.  Our  law,  on  the  other  hand,  has  held,  that 
though  such  contracts  may  be  revoked  by  either  of  the  parties 
agreeing  to  live  with  the  other,  they  must,  till  then,  receive 
full  effect '.  Indeed,  even  the  English  courts  of  equity  have 
determined,  that  when  a  wife  is  separated  from  her  husband, 
by  a  contract  which  vests  a  distinct  property  in  trustees  for 
her  use,  a  promissory-note  *  or  bill '  accepted  by  her  will  be 
effectual  against  that  property. 

3.  When  the  husband  has  left  Scotland,  the  wife  may  bind 
herself  for  furnishings  made  for  her  or  her  family's  use  *,  or 
for  goods  furnished  to  her  in  any  trade  *,  and  likewise  for  a 
bill  granted  in  such  trade  ^.  Indeed,  if  she  engages  in  trade, 
she  will  be  liable  for  obligations  in  the  course  of  it,  whether 
her  husband  has  left  Scotland  or  not ''.  The  same  doctrine 
appears  to  be  established,  both  in  the  old  and  in  the  modem 
law  of  France  ^.  But  it  does  not  seem  that  diligence  could  be 
used  on  such  obligations  against  the  wife's  person  during  the 
marriage,  though  it  may  be  used  after  its  dissolution.  In- 
deed, she  does  not  appear  to  be  liable^  in  general,  to  personal 
diligence  on  such  obligations,  even  though  her  husband  was 

'  2  BeU,  166.7. 

'  In  BuUptn  v.  Clarke,  17  Ves.  jun.  365,  this  was  decided  with  regard  to  a 
promissory-note  granted  by  the  wife  in  tbe  form  of  a  letter,  which  could  not  have 
been  negotiated. 

'  In  Stewart  v.  Lady  Kirkwall  and  others,  3  Madd.  387,  this  was  decided  in 
tbe  case  of  a  bill  accepted  by  the  wife ;  the  Vice-Chancellor  holding,  that  though 
Bjemme  covert  could  not  contract  debt  so  as  to  subject  even  her  separate  property 
to  general  demands,  tlie  document  in  question  was  effectual  as  an  order  on  her 
trustees  to  pay  the  money  out  of  her  estate,  and  as  a  ground  for  restraining  them 
from  making  payments  to  her  till  this  debt  was  paid. 

*  Gairns  v,  Arthur,  19th  Dec.  1667,  Morr.  5954. 

'  This  was  decided  with  regard  to  furnishings  made  in  the  course  of  trade,  in 
Russell  V.  Paterson,  19th  March  1629,  Morr.  5955,  and  Hay  v.  Corstorpbin, 
23d  June  1663,  Morr.  5956.  > 

'  Churnside  v.  Currie,  lltb  July  1789,  Morr.  6082.  A  husband  having  left 
Scotland  in  bankrupt  circumstances,  and  his  wife  having  entered  into  trade  to 
iupport  herself  and  her  children,  the  Court  refused  to  suspend  a  charge  of  horn- 
uig  given  her  on  a  bill  which  she  had  granted  in  the  course  of  trade. 

'  Hog  V,  Little,  9th  Jan.  1611,  Morr.  5955.  A  bond  granted  by  a  wife  who 
kept  an  inn,  though  inhibited  by  her  husband,  was  notwithstanding  found  effec- 
tual against  her,  and  a  reduction  by  the  husband  was  dismissed,  it  being  under- 
stood that  the  creditor  renounced  all  execution  on  it  against  him. 

*  Pothier,  No.  28;  Pardessus,  No.  41. 

O 
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<mt  of  Scotland  when  they  were  contracted.  In  a  case  already 
eited  %  ihe  Court  seem  to  have  assumed  that  personal  dili* 
genee  was  competent.  But  tb^  did  so,  on  the  grouod^  that 
a  married  woman,  under  such  circuxnstanees^  would  not  other- 
wise get  credit  to  sopport  herself  andlier  fimiily, — a  reason  of 
expedieDcy,  which  is  justly  considered  by  a  learned  author  as 
insufficient  to  deeide  a  point  of  law  *•  The  principle  of  a  wife's 
exemption  from  personal  diligence,  eren  for  debts  affecting  her 
ieparate  stock,  appears  to  be,  that  her  husband  is  entitled  to 
her  society,  and  that,  therefore,  to  depriye  him  of  it  by  im- 
prisoning her,  is  to  make  him  pay  these  debts^  that  he  may 
release  her*  This  right  ceases  by  attainder,  and  therefore  a 
wife  has  been  found  liable  for  peraonal  obligations  contracted 
after  her  husbawTs  attainder^,  which  would  probably,  on  the 
same  principle,  have  been  held  to  authorise  diligence  against 
her  person.  But  it  is  doubtful  whether  this  rule  would  apply,  aa 
has  been  suggested  %  when  the  husband  has  merely  been  guilty 
of  such  deserticm  as  would  warrant  a  divorce,  or  hM  been  tran»* 
ported  as  a  criminal.  In  the  last  of  these  cases,  his  ciril  rights, 
(and  among  others,  the  right  to  his  wife's  society,)  remaiii, 
except  in  so  far  as  his  sentence  affects  them.  But  its  effect  is 
merely  temporary,  while  there  is  no  security  that  the  wife's 
imprisonment  for  debt,  if  permitted^  would  terminate  at  the 
same  time  with  it,  though  the  husband  would  be  then  entitled! 
by  law  to  her  society.  On  the  other  hand,  although  the  hus- 
band's desertion  may  entitle  a  wife  to  sue  for  a  divorce,  yet, 
if  she  does  not,  his  right  to  her  society  is  entire.  It  may  be 
doubted,  therefore,  whether,  in  these  cases,  his  right  should 
be  interfered  with  by  allowing  diligence  against  her  person. 

In  England,  a  wife's  liability,  under  the  circumstances  now 
mentioned,  to  personal  diligence,  seems  to  have  been  always 
mixed  up  with  her  liability  to  an  action ;  as  one  of  the  first 
steps  in  a  process  there  is,  to  arrest  the  defendant  and  hold 
him  to  bail.  The  English  courts,  proceeding  on  this  yiew^ 
decided  at  first,  that  a  wife  living  apart  from  her  husband,  on 

'  Cburnsnle  v.  Currie,  onfe,  S09,  note  6. 

*  8  Bell,  167,  note  1. 

'  Ball  V.  Coimtets  oF  Southesk,  29th  June  1733,  Morr.  6002. 

«  2  Bell,  167,  note  1. 
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lin  ailowanoe  imder  a  tdlttntary  66nt^&ct  of  separation,  waii 
liable,  as  seeing  tef  be  hnplicid,  botb  fo  action  and  diligefncd '; 
But  tbe  contra^  w^  at  last  settled,  ccfter  foil  deliberation,  in 
A  ci(s^  already  eit6d ',  snbj^  hbw^yer,  to  Certain  equitable 
exceptions,  likewise  already  i^eferred  to  *,  which  have  brought 
the  rule  in  Englitod,  regardhig  the  case  of  toluntary  sepata^ 
tion,  nearly  to  the  Scotch  doctrine. 

Another  peculiarity  of  the  English  laW  is,  that,  though  a 
#ife  should  be  engaged  in  trade,  she  cannot  in  general  bind 
herself  by  any  contracts  entered  into  duririg  the  course  of  it, 
e:iteept  in  London  by  spd^ial  custota  *.  But,  where  the  hus- 
btod  was  out  of  the  kingdom,  the  necessity  of  enabling  the 
wifef  to  do  something  for  her  subsistence,  pleaded  strongly  for 
allowing  her  to  contract,  since  she  could  not  otherwise  get 
credit ;  and  this,  According  to  !^glish  rulesy  appears  to  haye 
implied  a  liability  to  persond  dili^enfce.  It  was  accordingly 
decided  in  asf  early  cdse,  that  a  wife'  was  liable-  for  contracts 
liiad^  by  her,  whfle  her  husband  was  banished  tiU  he  got  the 
King's  favour^  which  was  accounted  equivalent  to  indefinite 
banishment,  or  civil  death^,  or  whD^  her  husbatid  was  an  alien 
ettemy,  and  consequently  incapable  of  civil  rights  in  this  6oun- 
tfy  « ^  a<id  at  last  the  ^Me  rtH^  wsteT  followed  yHih  regard  to 
66iitrddts  made  tyy  a  Wife  as  a  tradcff ,  ^ben  he^  hufilmitd  irtA 
transported  only  for  st  term  of  years,  though  Ms  term  had  ex- 
ph^ed ;  it  being  faeld  that  sh^  cotdd  not  found  on  that  drcum- 
slafte^'  without  proving  that  he  had  returned ''.  These  judg- 
ments do  not  appear  t6  have  proceeded  on  the  ground  that 
leihpotary  bamsfament  inferred  civil  death,  as  seemi^  to  be 
takefi  far  granted  ^,  since  it  infers  no  inform  flian  et  speci^ed 

>  Corbett  v.  Poelnits,  1  T.  R.  5. 

*  Martbifl]  p.  Ruttov,  SOB^  note  5.  ■  209. 

*  Beard  v,  Webb,  2  Bos.  and  Pull.  d3 ;  Cundell  v.  Shaw,  4  T.  R.  Sdl. 

*  LMly  BeiknapV  case,  dteit  hi  OaiNdn  v,  L*Aigle,  1  Bos.  and  Fall.  3£8. 
Btat  wte  tbe  reporter's  note  on  Belknap's  case^  whicb  prorcs  that  tbe  bimishikient 
wtk  there  considered  as  perpetual. 

*  Derry  v.  Tbe  Duchess  of  Maxarine,  1  Raym.  14^. 

*  Spttrow  V.  Carrathers,  cited  ior  Corbett  v,  Pdelnittf,  1  T.  R.*  5,  itod  Carrol 
9.  BieDcoW,  4  Esp.  27. 

■  Chicty,  26. 

O  2 
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punishment'.  Even  the  circumstance  of  the  hushand  being 
an  alien  enemy  involves  merely  a  suspension,  not  a  deprivation 
of  his  civil  rights.  But  the  English  courts  appear  to  have 
proceeded  chiefly  on  the  necessity  of  rendering  the  wife  capable, 
under  such  circumstances,  of  binding  herself.  At  last,  they 
found  her  liable  generally  to  be  sued  on  contracts  made  by  her 
as  a  sole  trader,  while  her  husband  was  merely  absent  from 
the  kingdom,  without  any  obstacle  to  prevent  him  from  return- 
ing. Her  liability  in  all  these  cases  was  held  to  imply  that 
diligence  might  be  used  against  her  person.  But  these  deci- 
sions would  not  probably  be  precedents  for  personal  diligence 
in  Scotland;  I  sty  Because  such  diligence  appears  to  have 
been  confounded  by  the  form  of  process  in  England  with  the 
wife's  liability  to  an  action,  whereas,  in  Scotland,  they  are  dis- 
tinct ;  and,  2^%,  Because  the  principle  of  allowing  a  wife 
who  lives  apart  from  her  husband,  and  carries  on  a  separate 
trade,  to  bind  herself  in  the  course  of  it,  has  been  long 
admitted  in  Scotland,  without  distinguishing  whether  the  hus- 
band is  abroad  voluntarily,  or  is  banished,  or  is  living  in  the 
country.  The  necessity  of  these  cases  being  thus  provided 
for,  by  allowing  recourse  against  the  wife's  funds,  it  seems 
doubtful  whether  diligence  should  be  likewise  allowed  against 
her  person,  so  as  to  interfere  with  the  right  which  the  hus- 
band has  to  her  society  in  all  cases,  unless,  1^^,  When  he  has 
altogether  lost  his  civil  rights,  as  by  an  attainder ;  2<%,  When 
he  is  divorced ;  or,  Sdly,  When  there  is  a.  judicial  separation, 
which  takes  away  his  right  to  her  society. 

A  husband  is  liable,  so  long  as  the  marriage  subsists,  for 
bills  or  notes  granted  by  his  wife,  even  before  marriage ' ; 
but  he  would  not  be  liable  to  summary  diligence  on  them, 

'  Vide  on  this  subject  the  reporter's  note  to  Gaillon  v.  L'Aigle,  1  B.  and  P. 
358,  note/ 

'  Lesly  r.  Nicholson,  Jan.  1725,  Morr«  5766.  An  attempt  was  here  made 
to  shew  that  bills  ought  to  be  considered  heritable  as  to  the  husband,  under  the 
act  1661,  c.  32,  because  interest  was  due  on  them.  But  the  answer  was,  tliat 
this  act  referred  to  bonds  '*  bearing  a  clause  of  annualrent/*  whereas  interest  was 
due  on  bills  ex  kge.  The  bill  in  question  bad  been  granted  by  tlie  wife  before 
marriage,  payable  at  three  years*  date,  and  the  husband  was  found  liable  for  it 
on  the  same  ground  on  which  he  would  have  been  entitled  to  sue  for  it,  if  it  bad 
been  granted  to  the  wife. 
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seeing  he  is  not  an  obligant  ex  facie  of  them.  On  the  other 
hand,  he  is  entitled  to  sue  for  bills  or  notes  granted  in  her 
fayour  before  marriage  ^  If  a  bill  or  note  should  be  grant- 
ed or  indorsed  to  a  wife  after  marriage,  the  right  to  it  would 
accrue  to  the  husband.  In  a  recent  case  <,  a  charge  by  a  wife 
alone  on  such  a  bill  was  suspended,  and  the  nullity  of  the 
charge  was  held  not  to  be  remedied  even  by  the  husband's 
concurrence  in  the  suspension.  But  the  husband  would  not  be 
entitled  to  protest  such  bills  or  notes  in  his  own  name,  and 
then  to  use  summary  diligence,  as  that  privilege  is  confined 
to  the  payee  specified  in  the  biU  or  note  or  his  order,  or,  ac- 
cording to  the  act  12  Geo.  HI.  c.  72,  to  the  drawer,  payee,  or 
indorsee.  The  husband  does  not  acquire  right  to  the  bill  or 
note  in  any  of  these  characters,  but  gets  it  vi  legis.  It  is  be- 
lieved that  such  diligence  has  been  allowed,  in  some  cases,  to 
the  wife  with  consent  of  the  husband.  But  the  correctness  of 
this  practice  may  be  doubted,  since  the  wife  has  no  longer  any 
right,  by  virtue  of  which  she  can  use  diligence  even  with  her 
.husband's  consent.  It  may  perhaps  be  competent  to  protest  the 
bill  or  note  in  name  of  the  wife,  as  creditor  exfcune^  or  in  name 
of  the  husband  and  wife  jointly,  and  so  record  the  instrument 
of  protest,  and  then,  on  producing  evidence  of  the  marriage,  as 
a  legal  assignation  of  the  registered  protest  to  the  husband, 
to  obtain  warrant  for  diligence  in  the  husband's  name.  But 
this  point  has  never  been  directly  decided^.     It  has  been 

« 

>  Gilhagie  v.  Orr,  13th  Dec.  1738,  Morr.  U2L  This  was  found  e^en  with 
regard  to  a  bill  bearing  an  express  clause  of  annualrent,  whicb  was  made  payable 
at  a  yearns  date,  and  bad  lain  over  for  a  great  many  years.  Vide  in  England 
Hodge  V.  Burton,  Bunbury,  188,  where  it  was  decided  that  a  note  granted  to  a 
wife  during  marriage  belonged  to  the  husband. 

'  Jeffrey  v.  Matheson  and  Husband,  28th  June  1826,  4  S.  and  D.  765. 
Vid§  also  M'Neilage  o.  Holloway,  2I4>,  note  3,  and  Mason  o.  Morgan,  2  Ad. 
and  £11.  30. 

'  It  was  lately  decided  in  Smith  v,  Selby,  lOth  July  1828,  7  S.  and  D.  885, 
F.  C,  that  summary  diligence  raised  by  the  husband,  after  a  protest  in  his 
name,  on  a  bill  granted  to  the  wife  alone,  before  her  marriage,  was  inept.  But 
it  was  suggested,  that  diligence  on  a  protest  taken  in  name  of  his  wife  and  him 
would  have  been  good,  and  that  the  husband  should  have  produced  evidence 
of  his  marriage  to  the  Bill- Chamber,  and  got  diligence.  Reference  was  made 
in  that  case  to  I  B.  and  Aid.  218,  where  it  was  held,  that  a  husband  might  sue 
alone  on  a  bill  taken  to  the  wife  before  marriage,  and  which  became  due  aAer 
'*•      The  same  thing  was  held  in  a  recent  case,  Burrough  t;.  Moss,  10  B.  and 
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decided  that  a  bill  granted  to  a  wife,  eyen  after  her  mar- 
riage, exdusive  of  the^u^  maritif  was  effectual  to  her  alone, 
when  tb^  debt  for  which  it  was  granted  did  not  fall  m^ 
the  jii$  marUi,  although  the  general  presumption  is,  that  ^ 
debtn  accruing  to  either  piourty  ^ft0r  marriage  belong  to  th^ 
hu8ban4'* 

It  has  hem  held  ip  England,  (and  the  doctrine  seems  to  be 
applicable  in  Scotland,)  that  as  the  husband  becomes,  by  marr 
riage,  assigliee  to  all  his  wife's  personal  claims,  includii^  billfi 
or  notes,  be  alone  is  entitled  to  indorse  tb0ip,  though  tfiken 
payable  to  the  wife  before  her  marriage  *.  On  the  same  prin- 
piple  it  has  been  held  that  he  may  sue  alone  on  such  a  biU» 
without  joining  his  wife  in  the  action',  as  has  been  likewise 
found  in  a  Scotch  case  already  mentioned  *•  The  converse  pf 
this  doctrine  has  been  decided,  viz.  that  an  indorsement  by  ^ 
married  woman  of  a  note  pn^able  to  her  or  order  after  marriage 
was  nuU,  as  the  right  to  it  rested  in  her  husband^*  This  wa# 
held,  eren  when  the  defendant  had  granted  the  qote  to  the 
wife,  to  enable  her  to  discharge  a  debt  to  the  plaintiff,  cQQr 
tracted  in  a  trade  which  she  carried  on  with  her  husband's 

Cr-  &50'  But  this  was  aotwered  by  the  distiaction  beCweei^  action  and  suni- 
ipary  diligence,  as  to  the  latter  of  which  it  was  held,  that  the  creditor's  right 
inust  be  complete  ex  facie  of  the  proceedings.  It  has  been  held,  in  Richards  v. 
Richards,  8  B.  and  Ad.  447,  that  when  a  wife,  as  administratrix  to  iijbrmir 
husband,  lent  money,  recovered  by  her  as  such,  to  her  present  husband,  on  » 
joint  and  several  note  by  him  and  two  other  persons,  she  might  sue  the  two 
oth^^r  makers  on  it  withio  six  years  after  her  husband's  death,  (the  six  years  run- 
ning against  her,  by  the  statute  of  limitations,  only  from  that  term,}— that  it  was 
not  null  as  a  note,  as  depending  on  a  contingency,  and  that  interest  was  due  to 
her  on  it  from  its  date. 

>  Mungal  «.  Calder,  11th  Jan.  1750,  Morr.  5771. 

'  On  this  ground,  in  Connor  v.  Martin,  cited  by  Denison,  J.,  the  tndorsentent 
of  a  note  by  ft  married  woman  was  found  ineffectual,  it  being  held  that  her  huf- 
band  could  alone  indorse  it.  This  case  was  cited  in  Rawlinson  v.  Stone,  3 
Wils.  5,  where  it  was  decided  that  the  indorsation  of  a  note  by  the  administratrix 
of  the  payee  was  good  by  the  custom  of  merchants. 

*  M'Ncilage  v.  Holloway,  1  B.  and  A.  218. 

*  Ante,  213,  note  1. 

*  Barlow  V.  Bishop,  1  East.  432;  3  Esp.  266.  The  same  doctrine  is  laid 
down  by  Parker,  C.  J.,  in  Miles  v.  Williams,  10  Mod.  Rep.  245.  The  case 
related  to  a  different  matter.  Hie  same  point  was  decided  in  Scotland  in  Smith 
V.  Binny,  26th  Jan.  1836,  Fac.  Coll. 
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knowledge.  In  Scotlaad  her  mdorsement  or  subscription  of 
bills  or  notes  in  such  a  trade,  would  have  been  valid.  But  it 
liaB  been  held  %  that  the  indorsement  of  a  bill  by  the  wife,  with 
the  husband's  consent,  and  that  of  the  acceptor,  effectually 
transfers  the  bill,  and  gives  action  on  it  against  the  acceptor* 
In  another  ca^e,  where  the  defradaat  promised  to  pay  a  note 
thus  indorsed,  it  was  held  to  be  presumable  that  the  wife  had 
indorsed  it  by  the  husband's  authority,  and  that  the  defendant 
had  barred  himself  from  disputing  it  K  It  is  thus  held  in  Eng* 
land,  that  though  a  wife  cannot  indorse  or  subscribe  a  bill  or 
note  in  her  own  name,  she  may  do  so  by  her  husband's  authority* 
But  the  sound  doctrine  appears  to  be,  that,  as  she  signs  in  this 
case  merely  aa  procurator  for  her  husband,  he,  and  not  she,  is 
boOnd  by  her  signature  '•  In  the  case  last  cited,  it  may  be 
doubted  whether  there  was  reason  to  presume  an  authority 
from  the  husband,  or  whether  the  defendant's  promise  met  the 
objection  against  the  plaintiff's  title.  In  this  case  there  is  a 
want  of  title ;  whereas,  in  the  case  already  mentioned  %  of  a 
bill  indorsed  by  a  minor,  the  title  is  good,  provided  the  minor 
does  not  exercise  the  privilege,  personal  to  himself,  of  chjil* 
lenging  the  indorsement. 

If  these  principles  are  correct,  no  holder  of  a  bill  or  note 
in  which  a  married  woman  is  payee  and  first  indorser,  though 
it  should  have  been  indorsed  to  him  by  a  third  party,  can  sue 
the  drawer  or  acceptor ;  because  their  obligation  is  null,  in 
as  £ur  as  regards  the  payee,  through  whom  he  claims  right. 
But  the  holder  of  such  a  bill  or  note  has  a  good  claim 
against  his  immediate  indorser  on  his  indorsation ;  and  when 
the  bill  or  note  has  been  accepted  or  granted  by  a  married 
woman,  he  has  a  claim  against  all  the  indorsers.  This  doc* 
trine  haa  been  already  discussed  with  reference  to  the  case  of 
minors '. 

'  Prestwick  v,  Manball,  4  C.  and  Pay.  594;  7  Bingh.  565. 
'  Per  Lord  Ellenborough,  in  Cotes  v.  Davis,  1  Camp.  485. 

•  Pothicr,  No.  29. 

•  Taylor  «.  Croker,  cnIm,  804,  note  2.  Tbb  may  perhaps  aceount  for  the 
^iparcat  inooDsistency  between  the  law  regarding  married  women«  and  thai  r^* 
gardiog  minors,  m  noticed  I  Camp.  485,  noU. 

•  AnU,  204. 
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3.  As  interdiction  affects  only  heritable  property,  the  inter- 
dicted person  may,  without  consent  of  his  interdictors,  grant 
bills  or  notes  which  will  be  binding  against  his  person  or  his 
moveable  property,  but  not  so  as  to  affect  his  heritage,  unless 
they 'consent,  or  unless  it  can  be  shewn  that  full  value  was 
pven  for  it*.  His  subscription  of  a  bill  or  note,  however,  is 
effectual  in  itself,  though  it  may  be  set  aside,  if  granted  with- 
out consent  of  the  interdictors,  in  so  far  as  it  can  affect  his 
heritable  estate. 

In  a  recent  case '  a  suspension  was  passed  on  caution, 
at  the  instance  of  the  acceptor  of  a  bill  and  his  interdictors, 
even  against  an  indorsee,  on  the  alleg9.tion  that  the  bill  had 
been  accepted  blank,  after  publication  of  the  interdiction,  and 
indorsed  without  value,  though  the  indorsee  pleaded  onerosity 
and  bona  fides.  The  suspension  must  have  been  intended 
merely  to  prevent  the  constitution  of  the  debt  against  the  ac- 
ceptor's heritable  estate. 

4.  Alien  enemies  during  war  cannot  be  parties  to  bills  or 
notes  with  British  subjects.  This  rule,  with  the  limitations 
to  which  it  is  subject,  has  been  already  discussed*. 

5.  It  seems  to  be  doubtful  in  England,  whether  corpora- 
tions can  contract  except  by  deeds  imder  their  seal,  and 
whether,  therefore,  they  can  grant  bills  or  notes,  which  are 
writings  not  under  seal,  unless  permitted  to  do  so  by  special 
statute  ^.  In  Scotland,  they  may  grant  bills  or  notes,  as  well 
as  other  obligations,  by  the  subscription  of  their  office-bearers 
for  the  time.  These  officers  do  not  bind  themselves  person- 
ally, but  the  corporation.  Any  action,  therefore,  or  diligence 
for  payment  is  not  directed  against  them  after  their  office  has 
expired,  but  against  the  office-bearers  for  the  time,  though 
they  have  not  granted  the  obligations ;  and  even  they,  not 

'  Vide  Ersk.  i.  7,  57-8. 

'  Scott  v.  M<Nillidge,  14th  Feb.  1835,  13  8.  D.  B.  469. 

'  AnU,  1 18»  ef  M^. 

*  F.  Bay  ley,  67  8,  Who  is  favourable  to  their  common  law  right  of  grant* 
ing  bills  or  notes,  at  least  in  some  cases,  and  Cbttty,  17.  Vidt  also  cases 
cited  by  both  authors,  particularly  Slark  v.  Higbgate  Archway  Company,  5 
Taunt.  794,  and  Broughton  v«  The  Manchester  Water  Works  Company,  S  B. 
and  A.  1. 
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being  personally  liable,  are  entitled  to  absolvitor  on  making 
over  the  funds  of  the  corporation  *. 

Under  the  exceptions  which  have  been  now  mentioned,  all 
persons  may  become  parties  to  bills  or  notes. 

■  Bowie  V,  Wilnon  and  otben,  7th  Feb.  1695 ;  CleUod  v.  MagiitnUes  of 
Fittenweem  and  others,  lOth  July  1752  ;  Livy  v.  Mudie  and  others,  6th  Aug. 
1774;  Anderson  v,  Morton  and  Alexander,  18th  Nov.  1779,  Morr.  2510. 
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Section  IL 

In  what  manner^  or  tinder  what  characters^  Obligants  may 
become  Parties  to  BiUs  or  Notes  ? 

The  different  characters  of  drawer,  indorser,  or  acceptor 
of  bills  or  notes,  under  which  a  person  may  become  a  party  to 
them,  have  been  ah*eady  described.  The  rights  and  obliga- 
tions arising  from  the  acceptance  or  payment  of  bills  or  notes 
mider  protest,  which  belong  properly  to  the  character  of  a 
creditor,  shall  be  afterwards  discussed  in  considering  the  ne- 
gotiation of  bills  and  notes. 

No  person  can,  in  general,  become  bound  as  a  party  to  a 
bill  or  note,  unless  his  name  or  that  of  the  firm  to  which  he 
belongs  appears  on  some  part  of  it'.  In  one  case,  where 
the  agent  of  a  company  haying  drawn  bills  in  his  own  name, 
discounted  them,  when  accepted,  with  a  bank,  (the  acceptor, 
who  happened  to  be  debtor  of  the  company,  having  also 
been  informed  in  a  letter  to  him  from  the  drawer,  that  the 

'  Id  Fenn  v.  Hanriaon,  3  T.  R.  760.  the  Court  of  King's  Bench  held, 
that  the  defendants  ought  not  to  be  subjected  for  a  bill  which  had  been  dis- 
counted with  the  plaintiff,  as  their  names  were  not  upon  it,  though  they  had 
given  it  to  a  third  party  to  get  it  discounted.  A  verdict  had  been  at  first  found 
against  them,  and  was  afterwards  confirmed  ;  la(.  Because  this  party,  in  re- 
presenting it  as  their  billy  was  held  to  have  acted  under  authority  as  their 
agent ;  and,  2</(y,  Because  they  had  subsequently  promised  to  pay  it.  But  the 
Court,  while  they  approved  of  the  verdict,  adhered  to  the  general  doctrine  al- 
ready stated.  In  Siff  kin  v.  Walker,  2  Camp.  308,  being  an  action  against 
two  parties  on  a  note  which  only  one  of  them  had  subscribed,  Lord  Ellenbo- 
rough  non-suited  the  plaintiff,  although  he  offered  to  prove  that  it  was  grant- 
ed for  a  debt  due  by  them  jointly.  In  Emly  v»  Lye,  15  East.  7,  a  bill  drawn 
in  name  of  one  partner  only  of  a  firm  was  found  to  give  the  discounter  no  claim 
against  the  firm,  even  for  money  had  and  received,  though  the  bill  was  dis- 
counted with  the  plaintiff  through  the  same  agent  who  had  formerly  discounted 
with  him  bills  drawn  by  the  firm,  and  though  the  proceeds  had  been  applied 
for  behoof  of  the  partnership. 

In  Scotland,  the  Court  appear  to  have  held  the  same  opinion  in  the  case  of 
Harrisons  v  Chippendale,  pth  Dec.  1794,  Morr.  1620,  with  regard  to  a  claim 
"made  against  a  bankrupt  estate,  where  the  names  of  the  bankrupts  were  not  on 
the  bills,  either  as  drawers,  indoriers  or  acceptors.  But  as  it  was  said  that  these 
bills  were  merely  deposited  in  security  of  a  debt  due  by  the  bankrupts,  and 
which  could  be  proved  aliunde,  tlie  Court  remitted  to  the  Lord  Ordinary  to  htar 
parties  on  that  subject. 
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bills  in  questiqn  would  be  placed  to  bis  eredit  with  them,) 
the  Court  of  Session  {bund  the  coiopany  liable  in  an  action 
on  the  bOls,  on  the  ground  that  the  drawer  had  drawn  and 
discounted  the  bills  as  their  agent  and  for  their  behoof. 
But  the  judgment  b^^  been  reyersed  on  appeal,  and  tbQ  - 
reversal  appears  to  be  conformable  with  the  doctrine  now 
stated.     The  circumstance  of  the  fimd^  raided  by  discount- 
ing the  bills,  being  applied  to  the  company's  use,  was  a 
natter  between  them  and  their  agents,  with  which  the  dis* 
poupters  had  no  concern  *•     In  a  later  case ',  certain  trustees 
were  found  liable  for  the  amount  of  fi  promissory-note,  which 
the  manager  of  ^  coal-work,  forming  part  of  the  trust,  had 
granted  in  his  own  name*     But  this  was  found,  not  in  an  acr 
tion  on  the  bill,  but  in  an  action  brought  on  the.authofity 
alleged  to  be  given  by  the  trustees,  both  directly  and  rebu9 
et  Jbctis^  to  sign  bills  op  their  account  in  the  business  of 
the  trust.     If  a  person  subscribes  his  own  name,  adding  to  it 
the  words  ^^  and  company,"  though  he  has  no  partners,  he 
will  be  personally  liable;   and  it  has  been  found  that  cau* 
tioners  in  a  cash-credit  applicable  to  all  bills  which  may  be  subv 
scribed  in  name  of  a  certain  person,  are  liable  under  their 
bond  for  bills  subscribed  by  him  in  this  manner  ^»     How  far  it 
is  necessary  that  a  party  should,  by  himself  or  others,  ao- 
tually  mbscribe  the  bill  or  note,  has  been  already  considered  ^, 
A  person  may  become  a  party  to  a  bill  or  note  as  executor 
for  a  party  deceased.     An  executor  acquires  right  to  all  bills 
pr  notes  that  belonged  to  the  deceased,  and  is  entitled  to  in- 
dorse them^«     But  it  has  been  decided  in  England'',  that, 
when  a  bill  was  given  to  a  party  as  adnnmistratrix  for  a  per- 

■  Telfer  v.  James  Wood  and  James,  5th  Feb.  1822,  1  S.  and  D.  290,  and 
F.  C. ;  2  a  App.  Cas.  219. 

*  See  this  subject  discussed  afterwards,  under  tbe  bead  of  Partnership. 

*  Murray  and  M<Gregor  v.  Campbell  and  Co.,  28tb  No?.  1827,  6  S^  And 
D.  147,  F.  C. 

*  Booth  and  others  v.  Tbe  Commercial  Bank,  16th  May  1823,  2  S.  and  D. 
311,  and  F.  C.  '  Ante,  iS,  ei  seq. 

*  In  F^r  V.  Cranstoun,  53,  note  3,  the  son  and  executor  of  a  person  decesf^ 
sed  was  found  entitled  to  fill  up  his  own  name  as  drawer.  In  Rawlinson  r. 
Stone,  H  Wils.  1,  tlie  Court  of  Common  Pleas  held  that  a  note  payable  to  a 
person  deceased  was  effectually  conveyed  by  an  indorsation  from  his  athnmis* 
iratrix.     Tbe  same  doctrine  is  laid  down  in  King  v.  Tliom,  1  T.  R.  487. 

'  Catherwood  v.  Chaband,  1  B.  and  Cr.  150;  2D.  and  Ryl.  271. 
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son  deceased,  and  as  forming  part  of  hb  estate,  the  right  to 
sue  on  it,  upon  the  administratrix's  death,  accrued,  not  to  her 
representative,  hut  to  the  representative  of  her  constituent. 
How  far  an  executor  is  personally  liable  by  virtue  of  his  in- 
dorsation, shall  be  afterwards  considered. 

Procuration. 

An  individual  may  become  a  party  to  a  bill  or  note,  not 
only  by  his  own  deed,  but  by  that  of  his  agent  acting  under 
his  authority ;  and,  in  this  case,  he  is  said  to  draw,  indorse, 
or  accept  by  procuration.  As  such  agency  implies  personal 
trust  by  the  constituent  in  his  agent,  the  latter  cannot  devolve 
the  trust  thus  reposed  in  him  on  another,  unless  he  has  powers 
to  that  effect. 

Parties  whom  the  law  deems  incapable  of  protecting  their 
own  interests,  as  minors,  or  married  women,  may  yet  subscribe 
bills  or  notes  as  agents  for  others,  since  persons  are  entitled 
to  entrust  their  interests  to  whomsoever  they  choose.  But 
pupils,  or  those  destitute  of  reason,  must  be  excepted,  because 
they  cannot  accept  or  exercise  any  office  which  requires  con- 
sent. It  has  been  said,  that  parties  whose  own  rights  are  out 
of  the  protection  of  the  law,  as  persons  attainted  or  outlawed, 
or  alien  enemies,  may  yet  contract  by  authority  of  others '. 
But  it  may  be  questioned  whether  the  law  can  recognise  them 
as  thus  discharging  an  office  authorised  by  it,  when  they  have 
no  legal  status  ;  or  whether  they  could  assert  the  rights  of 
such  an  office,  while  they  enjoy,  by  law,  no  rights  whatever. 

With  regard  to  the  manner  in  which  a  procuration  to  sign 
bills  or  notes  is  constituted,  it  may  be, 

1.  By  a  special  written  mandate.  It  was  once  held,  that 
a  formal  power  of  attorney  was  in  general  necessary,  though 
capable  of  being  supplied  by  acts  and  deeds  that  inferred  man- 
date ^.  In  one  case,  indeed^  a  special  mandate  seems  to  have 
been  held  universally  indispensable  ^ ;  but  the  House  of  Lords, 
on  an  appeal,  were  of  opinion  that  procuration  might  be  in- 
ferred without  such  a  mandate.  Procuration  may  therefore 
be  constituted,  2d,  In  England  by  a  verbal  mandate  \  though 

<  Cbitty,  31. 
•    •  Marius,  104;  Beawet,  No.  86,  v.  Billi  of  Exchange. 
'  DavisoD  V.  Robison,  3  Dovr,  219, 
*  Tbis  bas  been  held  in  England,  it  being  laid  down  by  Holt,  C.  J.,  in  12 
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it  may  be  doubted  whether  a  mandate,  without  writing,  would 
be  effectual  in  Scotland ;  3d^  By  delivering  to  any  person  a 
blank  bill  stamp  subscribed,  which  may  be  considered  as  a 
mandate  to  fill  up  the  blank  in  what  way  he  pleases ' ;  Athj 
By  acts  of  the  principal,  which  imply  his  authority  to  the 
agent  to  subscribe  for  him,  such  as  his  approving  of  bills 
drawn  on  his  account,  during  his  absence,  which  will  sanc- 
tion such  bills,  if  drawn  afterwards  by  the  same  party ', 
or  by  paying  bills  drawn  with  his  name  as  drawer,  by  a  per- 
son connected  with  him  in  trade ',  or  by  allowing  a  person 

Mod.  564,  that,  if  a  bill  is  indorsed  for  a  person's  behoof  by  his  verbal  order, 
it  is  the  same  as  if  he  had  done  it  himself.  The  same  doctrine  is  implied  ia 
Porthouse  v.  Parker,  1  Campb.  82,  where  the  acceptance  of  a  bill  by  one  party 
for  behoof  of  another,  (in  consequence,  as  would  appear,  of  verbal  orders,)  was 
found  binding  on  the  latter,  and  was  likewise  held  to  imply  an  approbation  by 
tbe  house  in  which  he  was  a  partner  of  the  drawing  of  the  bill  in  their. name. 

'  Colh's  V*  Emmett,  1  H.  Bl.  313;  Aussell  v,  Langstaff,  2  Dougl.  514^ 
ante,  68  and  15 ;  Snaith  v.  Mingay,  1  M.  and  S.  87.  In  this  last  case,  a  bill 
drawn  blank  in  Ireland,  and  filled  up  in  England,  was  recognised  in  Eng- 
land, it  being  held  that  the  date  of  drawing  was  the  date  of  the  bill.  In 
Cratchley  v.  Clarence,  and  Crutchley  v.  Mann,  anie^  04-5,  the  payee's  name 
bad  been  left  blank,  and  was  filled  up  by  the  person  claiming  on  the  bill. 

*  Beawes,  No.  86,  Mar.  105. 

'  In  Barber  o.  Gingell,  3  Esp.  60,  the  defendant  was  found  liable  as  accep- 
tor of  a  bill,  though  his  acceptance  was  said  to  be  forged,  in  respect  that  he 
bad  paid  several  bills  drawn  by  the  present  drawer,  who  had  been  connected 
with  him  in  business,  and  with  his  name  added  as  acceptor,  which  Lord  Kenyoa 
held  to  be  an  adopting  of  the  present  acceptance.  The  same  principle  was 
recognised  in  Helmsley  v.  Loder,  2  Campb.  450,  by  Lord  Ellenborough,  who 
expressed  an  opinion,  (though  indeed  there  was  also  a  promise  to  pay,)  that 
there  was  no  fatal  variance  between  a  declarotioD  bearing  that  a  bill  had  been 
accepted  in  a  party's  '*  own  proper  hand  thereto  subscribed,"  and  the  fact  that 
hiM  name  bad  been  signed  by  his  wife  under  bis  authority.  His  Lordship  "  was 
*'  inclined  to  think  it  should  be  enough  to  shew  the  name  written  by  an  autho- 
"  vised  agent."  In  Scotland,  it  was  decided  in  a  recent  case,  Jackson  v. 
Williamson,  post,  222,  note  I,  that  tbe  fact  of  a  signature  being  made  for  the 
drawer  by  alleged  procuration  for  him  could  not  be  admitted  to  proof,  under 
a  summons,  which  set  forth  that  be  had  subscribed.  In  a  late  English  case, 
Jones  0.  Tumour,  4  C.  and  Pay.  204,  procuration  to  indorse  was  inferred  from 
the  circumstance  of  the  party*B  son,  (as  he  was  held  to  be,  from  the  evidence 
of  the  holder's  clerk.)  having  been  in  use  to  sign  bills  for  her  per  procuration, 
which  were  paid,  combined  with  the  fact,  that  the  defendant  (drawee)  had  ac- 
cepted tbe  bill,  which  was  thus  drawn,  as  well  as  indorsed.  Vide  also  a  similar 
case  of  implied  procuration,  Prescott  v.  Flinn,  2  M.  and  Scott,  19;  also  a  case 
where  procuration  was  held  not  to  be  established.  Cash  v,  Taylor,  8  Law  Jour- 
nal, 262;  Chitty,  702. 
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to  sign  instruments  habitually  for  him,  or  in  his  name,  though 
his  approbation  should  not  be  directly  prayed  %  or  bj  subse- 
quent assent  to  the  agent's  subscription '.  In  a  cas^  ^,  where 
a  daughter  had  signed  her  mothei^s  name  to  a  bill,  withont 

'  In  Haugfaton  v.  Ewbitok,  4  Ctfnp.  88|  th€  deft^dant  was  made  liable,  un* 
der  a  policy  subscribed  for  him  by  another  person  as  his  agent,  on  the  ground  of 
his  having  paid  losses  on  former  policies  subscribed  for  him  by  the  same  person. 
In  tieaf  t,  tnrifig,  I  Csp.  91,  ihe  defendant  was  found  fiabfe,  on  proof  that  the 
pcmcm  flubB^ribing  a  poiioy  in  bis  name  had  been  in  the  constant  use  of  subscrib* 
lag  policies  in  his  name,  though  it  was  not  proved  eipressly  that  he  had  approved 
of  it,  of  had  paid  losses  »nder  the  policies  so  subscribed.  It  appears  to  have 
been  presumed  here,  from  the  constant  habit  of  subscribing,  that  the  defendant 
knew  and  approved  of  it.  Vide  also  SmiA  v.  Stranger,  Feake*s  Add.  Cas.- 1 16. 
This  ddctrine  was  recognised  with  regard  to  the  case  of  a  frite  #ho  is  accus- 
fcmied  to  carry  on  business  in  her  husband's  hamv,  in  barlow  v.  Bishdp,  814^ 
Sote  5,  wb^fe,'  htfii^ver,  the  principle  was  heki  to  be  inapplicable;  also  M  Cole* 
t.  Dirvis,  215,  not«  2,  and  rn  Anderson  v.  Sanderson,  2  Stark.  204i,  where  a 
wtfe'A  admission  of  a  debt  doe  for  goods  which  she  was  accustomed  to  pnrchase 
ibr  her  husband  in  his  bttsiiless  dvring  his  abstnoe  wiks  held  to  bar  him  from 
^eiding  the  statute  ef  limitations. 

In  Scotland,  in  Christies  t>.  Fairhotmi^  I7tb  Deo.  1748»  Idorr.  4896,  it  was 
taken  for  granted  Aat  a  pArty  could  not  be  bound  by  the  ibi^ng  of  his  name  as 
acceptor  to  a  bill.  On  the  other  hand,  iti  Tarnban  v,  Mackie,  26th  Feb.  1822, 
1  Shaw,  953,  the  partner  of  li  company  was  found  liable  in  summary  diligenea 
for  a  bill  bearing  to  be  signed  by  a  third  party  per  procuration  of  the  company, 
ai  the  bill  fell  withrn  tliell'  ewfinary  business,  wbic&  (itii  person  was  pro^f^  to 
have  transacted  sM  manager.  I*  Provan  o.  Mackay^  29th  June  182lv  I  ^aw, 
99,  a  person  was  found  liable^  for  a  promisseiry-noitt  f o  which  his  ngatlMrt  wal 
ibrged,  in  respect  that,  although  personblly  died  to  an  action  on  the  note  in  the 
Inferior  court,  a  pleadtng  was  lodged  in  his  name,  (though,  as  he  said,  wiihoefi 
his  aiitbcvity,)  in  which  the  forgery  was  not  stilted,  and  in  respect  it  wair  not 
l^leaded  until  he  brought  a  suspension  of  the  decree  against  him.  In  a  later 
ease,  Jackson  p.  WllKsMnson,  9th  Dee.  1825»  P.  C,  and  4  &  and  D.-  29^  tb^ 
validity  of  th^  signatore  of  a  certain  person's  name  as  dra#er  of  a  bill,  was  ttatn-< 
fsined,  on  the  groand  that  it  had  been  adhibited  by  another  person  in  Ms  pf^ 
stfnce,  and  with  his  consent.  But  die  Case  was  decided  on  other  grounds,  ibongh 
one  of  the  Judges  intimated  his  opinfen,  Aat  there  was  not  sufficient  evMenea  of 
the  facts  now  stated,  and,  besides,  that  no  previous  practice  was  ailegfed  in  supL> 
port  of  this  mode  of  subscriptinn,  as  in  the  English  caaek  already  mentioned.' 
In  the  case  of  MiUer  v,  Leslie,  22d  Jan.  1831,  9  S.  D.  B.  328,  the  cil'enm>- 
rtance  of  a  person  having  given  to  a  third  party,  bills  bearing  to  be  si^ed  fot' 
him,  as  genuine  bills,  though  they  Were  tiHily  signed  by  his  brother,  was  held  to 
found  an  action  against  him  on  the  biSs,  A  simitar  decision  was  grven  in  tfae  castf 
of  Meiklem,  16th  Nov.  1838;  12  S.  D.  B.  58. 

*  P0r  Holt,  C.  J.,  in  Ward  v.  £vnn«,  2  Raym.  928 ;  BoulfOn  v.  Hillesden, 
Tomberb.  450.  Vidt  also  Kinnels  v.  Surrey,  cited  by  Fayley,  3d  edition,  noiv 
k,  and  diehtm  of  BuHer,  J.,  2  T.  R.  189,  notn,  adfihm. 

"  Lowson  V.  Matthew,  18th  Nov.  1823,  2  S.  and  D.  502. 
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haaag  authorised,  her  mother  not  being  in  trade,  and  the 
daughter  haying  only  signed  for  her  about  six  times  before,  by 
special  authority,  the  Court  suspended  a  charge  against  the 
mother  on  the  bill.  Procuration  may  farther  be  conferred, 
bth,  By  an  express  power  of  factory,  whether  its  terms  be 
general ',  or  whether  the  power  of  signing  bills  or  notes,  in 
name  of  the  constituent,  be  implied  *.  But  a  power  to  receive 
and  discharge  money  due  to  the  constituent  does  not  autho- 
rise the  attorney  to  indorse  on  his  own  account  bills  which 
have  been  given  in  payment ' ;  and  any  words,  however  com- 

I  Clapton  and  Watson  v.  Macintosh,  2(Xh  Feb.  1700,  Fofbes  on  Bills,  12. 

*  In  Howard  v.  Baillie,  2  H.  Bt  618,  the  Conit  of  Common  Pleas  decided, 
diat  a  person  acting  under  a  power  of  attorney  fVom  the  executrix  of  a  party 
deceased,  was  entitled,  under  the  general  powers  which  it  gave,  to  settle  all  claims 
iigainsC  the  estate,  and  to  accept  bills  in  her  name  for  debts  due  by  the  estate,  (on 
receiTing  a  prolongation  of  credit,)  so  as  to  render  her  pet^Kmally  liable.  In 
another  ease,  Gardner  v.  BftiHie,  6  T.  R.  591,  arising  under  the  same  power  of 
aftomey,  the  Court  of  King's  Bench  held,  that  the  power  was  limited  to  her 
liability  as  an  executrix,  and  therefore  did  not  authorise  the  attorney  to  charge 
her  personally  with  any  debts.  It  is  reported  to  hare  been  said  by  the  Court  of 
King's  Bench,  that  the  other  Court  had  informed  them,  that  they  decided  the 
former  case  on  its  peculiar  circumstances,  and  not  on  the  construction  of  the 
power,  with  regard  to  which  they  agreed  with  the  Court  of  King's  Bench. 
But  a  different  account  is  giten  in  H.  Bl.,  which  vidi.  In  Attwood  v.  Mun-^ 
Dings,  7  B.  and  Cr.  278,  1  M .  and  Ryl.  60,  where  an  individual,  who  was 
putner  in  several  concerns,  had,  on  going  abroad,  lef^  two  powers  of  attorney, 
one  to  indorse,  n^otiate  and  discount,  or  acquit  and  discharge  bills,  and  gene- 
rally to  act  for  his  interest ;  and  another  to  accept  for  him,  and  on  his  behoof, 
Wfls  drawn  by  his  agents  or  correspondents,  and  where  his  partner  in  one  of  his 
concerns  (who  was  included  in  the  powers  of  attorney)  drew  bHls  for  behoof 
of  that  concern,  which  were  accepted  by  his  wife,  (whose  name  was  in  both  the 
powers  of  attorney,  )/)er  procuration,  it  was  decided,  Isf,  That  the  special  words 
of  the  first  power  did  not  cover  such  a  case ;  2<f,  That  the  general  powers  given 
by  it  must  be  construed  with  reference  to  the  special  purposes  previously  defined ; 
and,  3di^,  That  the  second  power  did  not  apply  to  bills  drawn  by  his  partner, 
or  for  partnership  purposes,  but  only  to  sneh  as  were  drawn  in  his  tndivicfual 
concerns.  Vide,  as  farther  illustrative  of  the  doctrine  in  question,  Hayluar  v, 
Hawke,  5  Esp.  75,  and  Alexander  v.  Gibson,  2  Caropb.  555. 

'  In  Hog  9.  Snaith  and  others,  1  Taunt.  347,  this  was  decided  with  regard 
to  two  navy  bills,  which  an  agent,  acting  under  a  power  of  this  kind,  indorsed 
on  his  own  account  to  hn  banker,  the  indorsement  being  held  to  be  beyond  his 
powers,  which  were  merely  to  receive  money ,/&r  hiB  prineipai,  and  no  regard 
being  paid  to  an  alleged  contrary  usage  respecting  the  indorsement  of  navy 
bills.  On  the  same  principle,  it  was  held,  in  Kilgour  v.  Finlayson,  1  H.  Bl. 
156,  that  the  partner  of  a  dissolved  company  could  not,  by  virtue  of  powers 
to  uplift  the  company  debts,  draw  or  indorse  a  bill  to  a  tliird  party  in  name  of 
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prehensive,  which  are  annexed  to  a  power  of  attorney,  musi 
be  construed  with  reference  to  the  specific  purpose  for  which 
it  was  executed  *.  In  general,  when  an  attorney's  powers 
are  limited,  he  cannot  bind  his  constituent  by  any  act  which 
exceeds  them '. 

Mandates  terminate,  in  general,  by  the  death  of  the  man- 
dant  or  mandatary  ;  by  the  insanity  of  the  latter ;  by  revoca^ 
tion ;  by  renunciation ;  or  by  the  sequestration  of  the  man- 
dant,  which  vests  his  estate,  and  all  the  rights  connected  with 

the  firm,  lo  u  to  bind  the  company,  though  the  money  raised  by  discounting  it 
wa»  applied  in  payment  of  a  company  debt. 

■  Erskine,  iii.  3,  39.  In  Hay  v.  Goldsmith,  2  Smith's  R.  79,  a  power  of 
attorney  to  receive  money  due  to  the  mandant,  "  and  transact  all  business,"  was 
held  by  the  Court  of  King's  Bench  not  to  entitle  the  attorney  to  indorse  bills 
received  in  payment  in  the  principal's  name,  so  as  to  render  him  liable  for  them 
to  third  parties,  the  general  words  now  quoted  being  considered  as  limited  by 
the  preceding  specification.  A  similar  decision  was  given  in  Murray  v.  The' 
East  India  Company,  &  B.  and  A.  S04>.  Vide  also  Attwood  v.  Munnings,  223, 
note  2,  and  Esdoile  o.  La  Nauze,  2  You.  and  Coll.  394. 

*  In  Watson  v.  Bank  of  Scotland,  15th  May  1806,  Morr.  App.  to  Mandate, 
4,  a  country  agent  for  the  bank  having  given  a  receipt  in  name  of  himself  and 
son,  for  money  lodged  with  him  at  the  bank-oflice,  the  Court  of  Session  found 
the  bank  liable  for  the  money ;  but  the  House  of  Lords  reversed  their  judgment, 
thus  holding  that  he  bad  not  received  it  under  the  mandate  from  the  bank.  A 
different  decision  was  pronounced  by  the  Court  of  Session  in  a  later  case,  Nor- 
mand  v.  The  Commercial  Bank,  4th  July  1823,  2  S.  and  D.  452,  where  a  party 
who  had  deposited  a  bill  with  a  bank  agent  to  recover  payment,  on  a  letter  from 
him  promising  to  be  accountable  for  it,  was  found  to  have  a  claim  for  it  against 
the  bank,  on  payment  .being  made  to  them.  The  receipt  for  it  did  not  bear  to 
be  granted  "  as  agent ;"  and  it  was  said  that  the  agent,  after  getting  the  bill, 
had  discounted  it  on  his  own  account  with  the  bank,  who  had  thus  already  paid 
full  value  for  it.  But  the  Court  held  it  to  be  proved,  by  an  entiy  of  it  in  the 
bank-books,  that  the  pumier  had  entrusted  it  to  the  bank.  In  Armstrong'a 
Assignees  p.  Leith  Banking  Company,  29th  June  1831, 9  S.  D.  B.  839,  where 
a  third  party  attempted  to  subject  a  bank  for  bills  apparently  discounted  with 
their  agent,  the  bank  was  assoilsied,  on  the  ground  that  the  pursuer  had  trusted 
to  the  agent's  personal  credit  for  the  amount  of  tlie  bills..  In  Fenn  v.  Harri- 
son, 218,  note  1,  the  Court  of  King's  Bench  at  first  granted  a  new  trial,  on  the 
averment  that  the  defendants,  though  they  gave  the  bill  to  a  third  party  to  be 
discounted,  told  him  that  they  would  not  indorse  it ;  but  the  proof  of  this 
having  failed,  the  jury  found  against  the  defendants,  and  the  Court  approved 
of  the  verdict,  holding,  that  the  powers  of  the  defendant's  agent  to  bind  them 
for  payment  of  the  bill  were  unlimited.  It  was  thus  implied  that  they  would 
not  have  been  bound,  if  he  had  appeared  to  exceed  his  powers.  Similar  doc- 
trine was  held  by  Lord  Kenyon,  where  an  agent  had  exceeded  his  powen  (a 
making  a  purchase,  in  East  India  Company  v,  Hensley,  1  Esp.  HI. 
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it,  in  his  creditors.  The  mandatary's  bankruptcy  does  not 
appear  to  be  inconsistent  with  the  continuance  of  his  man- 
date. 

But  the  rights  of  third  parties  are  differently  affected  by  its 
termination,  from  the  cause  now  stated,  according  as  they 
have  or  have  not  been  led  to  believe  in  its  continuance.     Any 
person  allowing  another  to  exercise  a  general  management  of 
his  affairs,  whether  by  express  or  tacit  mandate,  contracts 
thereby  an  implied  obligation  to  the  public,  that  the  mandate 
shall  be  held  quoad  him  as  continued,  until  its  termination 
becomes  notorious,    or  has  been  made  known  to  the  party 
contracting.     In  this  view,  as  the  mandaut's  death  and  bank- 
ruptcy are  notorious  events,  the  presumption  is,  that  every 
person  is  aware  of  them ;  and,  therefore,  contracts  made  sub- 
sequently with  the  mandatary,  or  acts  performed  by  him,  will 
not  be  valid,  unless  it  is  proved  by  the  parties  making  them 
that  these  events  were  unknown  to  the  mandatary  or  the  con- 
tracting party,  and  could  not  have  been  known  by  ordinary 
diligence.     Farther,  if  a  factor  has  advanced  money,  before 
his  constituent's  death  *  or  bankruptcy,  on  the  faith  of  goods 
consigned  to  him,  he  will  be  entitled,  even  after  these  events, 
to  sell  the  goods  for  his  indemnification*.     Such  advances 
change  the  contract  from  mandate  to  loan  and  security.   But, 
on  the  principles  which  have  been  now  mentioned,  there  is  no 
ground  to  presume  that  the  revocation  or  renunciation  of  a 
general  mandate,  (neither  of  them  being  notorious,)  are  known 
to  third  parties ;  and,  therefore,  the  contracts  of  such  parties 
with  a  general  agent  will  be  effectual,  unless  it  is  proved 
that  they  knew,  or  ought  to  have  known  of  the  renunciation 
or  recall '.     For  instance,  a  servant  who  had  power  to  draw 
bills  in  his  master's  name,  may  bind  him  by  bills  so  drawn 
after  his  dismissal,  if  the  party  taking  them  had  not  time  to 

'  V\dt  Hammond  v,  Barclay,  2  East.  227,  where  a  factor  was  found  enti- 
tled, notwithstanding  his  constituent's  death,  to  take  credit  in  an  accounting 
with  his  executors,  for  payments  made  on  the  faith  of  the  mandate. 

•  Scott's  Trustees  r.  Stewart.  Primrose  and  Co.  17th  Dec.  1814,  F.  C. 

■  r«fe  Opinion  of  Duller,  J.,  in  Saltw.  Field,  5  T.  R.  215.  who  says  that. 
in  such  a  case,  the  principal  cannot  Toid  the  bona  fide  acts  of  bis  agent,  when 
they  are  against  him,  though  he  may  consent  to  recall  them  when  they  are  for 
his  benefit. 
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know  of  it  ^  The  kind  of  intimation  which  is  necessary  to 
excludfi  this  risk  shall  be  afterwards  considered  with  reference 
to  the  dissolution  of  partnership. 

In  the  event  of  the  mandant's  supervening  insanity,  which 
is  not  in  itself  notorious,  it  seems  to  follow,  from  the  mandant's 
implied  contract  with  the  public,  that  transactions  made,  even 
after  it,  with  the  mandatary,  shall  stand,  unless  with  reference 
to  parties  who  knew  of  the  insanity  %    Such  parties  cannot  be 
said  to  be  m  banajide  to  contract ;  or  rather,  it  may  be  held, 
that  with  regard  to  them,  (as  they  cannot  plead  want  of  notice,) 
the  mandant's  known  insanity  annulled  the  mandatary's  powers^^ 
The  same  rule,  under  the  same  limitations,  appears  to  hold 
with  regard  to  all  mandates,  which,  however  limited  in  their 
terms,  are  acted  on  before  the  public  as  general  mandates,  the 
public  being  entitled  to  rely  on  them  as  general  mandates  till 
their  termination  is  made  known.   It  has  been  said  *  that  limited 
mandates,  (which  expire,  in  general,  from  the  causes  abready 
mentioned,  or  by  performance  of  the  business  for  which  they 
were  granted,)  ^^  are  not)  like  general  powers,  capable  of  ex- 
^<  tension  by  mere  inference  and  bana^des"  But  the  mandant, 
by  suffering  such  a  mandatary  to  act,  enters  into  the  same 
implied  contract  with  the  public  as  in  a  general  mandate,  viz. 
that  the  mandate  shall  continue  till  its  termination  is  made 
known,  and  therefore,  though  it  be  recalled,  or  have  ceased, 
all  acts  falling  within  the  scope  of  it  will  be  good  as  to  third 
parties,  unless  its  revocation  is  notorious,  or  has  been  inti« 
mated  to  them.     The  case  of  a  limited  partnership,  to  be 

'  Pv^  Holt,  C.  J.,  ID  — ^— — .  C7.  Harrivop,  12  Mod.  346.  llie  same  potnl 
wu  decided  in  an  action  against  Sir  Robert  Clayton  and  Mr  Morris,  for  800 
guineas,  taken  up  in  their  name  by  a  servant  who  had  been  in  use  to  draw 
money  lor  tbem»  before  his  dismissal  could  be  known.  The  case  is  stated  in 
Beawes,  No.  231,  and  in  Molloy,  B.  2,  c.  10,  and  cited  10  Mod.  1 10,  in  Nick- 
son  V,  Brohan  ;  in  which  case,  likewise,  a  master  was  held  to  be  bound  by  the 
act  of  his  servant  in  disposing  of  bills  that  were  entrusted  to  him,  though  they 
had  been  disposed  of  contrary  to  his  instructions,  he  being  considered  as  having 
a  general  authority  to  transact  for  bis  roaster. 

'  The  opinions  of  the  Court  appear  to  have  been  unanimous,  at  least  to  this 
extent,  in  Pollock  p.  Patenon,  10th  Dec.  1811,  F.  C,  though  the  eas«  waa 
not  decided  on  that  ground. 

'  Vide  Lord  Gillies*s  opinion  in  tlie  case  of  Pollock  v.  Paterson,  note  2. 

«  1  Bell,  490. 
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afterwards  noticed,  which  entitles  third  parties,  after  its  dis^ 
solution,  to  rely  on  contracts  within  the  scope  of  it,  made  by 
any  one  partner  in  the  company's  name,  before  the  dissolu- 
tion is  made  known  to  them,  affords  an  illustration  of  this 
principle. 

An  acceptor  who  pays  under  an  indorsement  made  by  vir- 
tue of  a  power  which  turns  out  to  be  nugatory,  will  be  Hable 
to  pay  again  to  the  party  in  right  of  the  bill.  But  he  will 
not  be  entitled  to  claim  repetition  from  a  bona  fide  holder 
who  has  received  payment,  especially  if  he  satisfied  himself  as 
to  the  power  under  which  the  indorsation  was  made,  before 
he  paid*. 

A  person  who  subscribes  a  bill  or  note,  will  not  in  general 
bind  his  principal,  unless  he  writes  his  principal's  name  per 
his  procuration',  or  signs  his  name  as  agent  for  the  principal  ^, 
or  in  some  other  way  indicates  his  character  of  agent  ^.     In 

1  Eut  India  Compftiij  *•  T^itton,  3  B.  and  Cr.  880 ;  6  D.  and  R.  214. 

*  This  mode  of  subscription  is  recommended  by  Lord  Kenyon  in  White  ti* 
Cuyler,  6  T.  R.  176.     Vidi  also  Beawes,  No.  83. 

'  This  mode  of  signature  was  held  sufficient  when  adopted  by  one  partner  in 
■nbaciibing  a  submission  for  another,  in  WiUcs  and  another  v.  Back,  %  East 
148.      Vidt  Bcawcs,  No.  85. 

*  In  Barlow  v.  Bishop,  214^  note  5,  the  indorsement  of  a  note  by  a  wife  in 
her  own  name  was  found  null,  though  it  would  have  been  held  good  in  name 
of  her  husband.  In  Cotes  v.  Davis,  816,  note  3,  the  signature  of  a  bote  in  the 
wife's  name  was  held  to  bind  the  husband,  when  presumed  to  be  done  by  his 
authority.  But  the  ground  of  that  decision  may  perhaps  be  doubted,  for  the 
reason  already  stated.  There  is  one  case,  Affleck  v,  Williamson,  86th  Feb. 
1776,  Morr.  A  pp.  to  Writ,  No.  1,  where  a  promissory*  note  granted  by  the 
manager  of  a  public  work  to  one  of  the  workmen,  in  his  own  name,  without 
adding  per  procuration,  was  held  not  to  bind  him  personally,  even  to  an  onerous 
indorsee  who  lived  in  the  neighbourhood ;  it  being  proved  to  be  the  general 
understaodiug  among  persons  connected  with  the  works,  that  such  notes  were 
granted  by  him  as  mamtger.  But  it  may  be  doubted,  whether  such  an  under* 
standing,  unless  brought  home  to  the  indorsee,  could  obviate  the  presumption 
of  personal  liability  arising  from  the  form  of  his  signature.  In  Toung  r. 
Smarts,  14th  Dec.  1831,  10  S.  D.  B.  130,  where  an  agent  granted  bills  io  his 
own  name  for  the  price  of  wheat,  though  he  indicated  that  it  was  bought  for  a 
fKend,  and -retained  his  constituents*  funds  to  retire  the  bills,  the  Court  refused 
to  make  the  constituents  liable  for  the  price,  on  his  becoming  bankrupt  in  their 
debt,  holding  that  the  sellers  had  reKed  on  his  credit  alone.  In  Mason  v.  Rumsey 
senior  and  junior,  1  Camp.  384,  it  was  held,  that,  when  a  bill  was  addressed 
to  a  company  consisting  of  T.  Rumsey  senior  and  junior,  an  acceptance  by  the 
former  in  his  own  name  vras  an  acceptance  by  the  company ;  it  being  presumed 
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this  case,  his  principal  and  not  he  will  be  bound',  unless  he 
has  acted  without  powers,  in  which  case  he  will  be  personally 
liable  ^  If  he  subscribes  his  name,  without  adding  words 
which  either  express  or  imply  that  he  acts  merely  as  agent, 
he  will  be  personally  liable  ^ ;  but,  if  he  has  indorsed  a  bill 

Uut  he  meant  to  accept  in  the  terms  in  which  the  bill  was  drawn.  But  should 
it  not  rather  have  followed,  that  his  acceptance,  being  contrary  to  the  terms 
of  the  bill,  was  null  ?  Could  summary  diligence  have  been  issued  on  such  an 
acceptance  against  the  partners  of  the  company  ? 

'  In  Rankine  v,  MoUison,  17th  Feb.  1738,  Morr.  4064,  it  was  found  that  an 
agreement  of  sale  made  by  a  person yac^orio  nomine,  bound  only  his  constituent, 
not  himself.  In  Gibson  v.  Lcith,  2d  Jan.  1711,  Morr.  10087,  it  was  found, 
that  a  person  who  had  bought  a  ship  for  others,  though  in  his  own  name,  was 
only  liable  as  their  factor,  and  was  entitled,  on  offering  one  of  his  constituents 
a  vendition,  to  charge  him  on  a  bill  which  he  had  granted  for  the  price,  (payable 
on  his  getting  a  vendition,)  although  the  ship  had  been  damaged  in  the  mean- 
time. In  Ferrier  v.  The  British  Linen  Company,  20th  Nov.  1807,  Morr. 
App.  V.  Bank,  No.  1,  the  bank  was  found  entitled  to  compensate  a  debt  due  by 
them,  by  certain  bills  discounted  by  one  of  their  agents  in  the  country,  (although 
he  was  likewise  responsible  for  the  bill  to  them)  ;  it  being  held,  notwithstand- 
ing, that  all  such  bills  must  be  considered  as  discounted  for  the  bank. 

'  This  has  been  decided  in  a  recent  case,  Polbill  v.  Walter,  3  B.  and  Ad. 
1 14,  in  which  a  party  who  had  accepted  a  bill  for  another,  without  authority, 
but  in  the  belief  that  the  acceptance  would  be  ratified,  was,  on  the  principal 
being  absolved  from  all  claim,  held  liable  for  the  amount  of  the  bill,  and  costs  of 
the  action  'against  the  principal.     He  at  first  got  a  verdict;  but  the  Court  of 
King's  Bench,  aAer  full  argument,  made  the  rule  for  a  new  trial  absolute. 

'  In  Ainslie  v.  Arbuthnot,  6th  June,  13th  July  1739,  Morr.  4064,  Elcbiea, 
No.  20,  V.  Bill,  1  Stewart  and  Craigie*s  Appeal  Cases,  340,  the  Court  recog- 
nised this  principle,  holding,  at  first,  that  a  factor  who  took  bills  from  his  con- 
stituent's debtmr  in  his  own  name,  undertook  the  risk  of  them,  and  afterwards 
altering  the  judgment  solely  in  consequence  of  entries  in  a  bill-book,  which  were 
held  to  prove  that  the  bills  had  been  taken  for  the  constituent's  behoof.  .  The 
House  of  Lords,  accounting  the  bill-book  insufficient  evidence,  returned  to  the 
first  judgment.  In  Connell  o.  M'Lelland,  5th  July  1782,  Morr.  1485^  a  fac- 
tor was  found  liable  in  a  bill  for  the  price  of  goods  bought  by  him  for  his  con- 
stituent, as  the  bill  was  drawn  in  his  own  name.  In  Baines  v,  TurnbuU,  1st 
Dec.  1795,  Morr.  1485,  a  factor  having  lodged  the  price  of  goods  sold  for  his 
constituents  in  his  own  account  with  his  bankers,  from  whom  he  took  bills 
which  he  indorsed  to  his  constituents,  he  was  found  liable  to  them  person- 
ally, though  he  had  no  commission  del  credere,  lai,  Because  the  money  was  held 
to  be  lodged  in  the  bank  at  bis  risb;  and,  2dfy,  From  his  indorsing  the  bills. 
This  last  circumstance,  accompanied  with  the  correspondence  and  other  facts  of 
the  case,  was  held  by  several  of  the  Judges  to  prove  that  the  money  was  at  the 
factor's  risk;  I  Bell.  379,  note  4.  In  Scott  v.  M'Kenzie,  15th  Jan.  1795, 
Morr.  10101,  factors  selling  goods  on  a  commission  del  credere,  having  sent  to 
their  employer  bills  drawn  on  a  London  house  by  a  private  bank,  and  indorsed 
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mdividually,  in  order  to  get  it  discounted  for  behoof  of  his 
principal,  he  will  be  entitled  to  indemnity  from  his  principal '. 
It  has  been  said,  that  an  agent  contracting  for  Government  is 
exempted  from  personal  liability,  and  this  is  the  case  with 

by  tbem  to  him,  were  found  )iable  for  the  amount,  not  so  much,  it  is  said,  on 
the  ground  ef  their  indorsing  the  bills,  (except  as  that  shewed  that  they  held 
themselves  bound,)  as  because  they  should  have  transmitted  the  money,  for 
which  they  were  responsible  by  the  nature  of  tlie  commission,  through  a  public 
bank.  Their  Indorsement  appears  in  itself  to  have  been  a  sufficient  ground. 
The  judgment  was  affirmed  on  appeal,  6  Brow.  Pari.  Cas.  289.  The  last  of 
these  grounds  of  decision  was  also  adopted  in  Selwyn  v.  Arbuthnot,  18ih  June 
1730,  Morr.  10094,  where  a  factor,  who  had  remitted  his  constituent's  money 
to  London  by  a  bill  on  a  private  bank,  (though  they  ordered  him  to  send  it  by 
a  bill  on  the  Bank  of  England,)  was  found  to  have  thereby  taken  on  himself  the 
loss  which  arose  by  the  bill  having  been  taken  out  of  the  Post-office,  and  the 
money  drawn  for  it  from  the  bank  on  a  false  indorsation  and  receipt.  As  to 
the  effect  of  an  indorsement  by  the  agent  personally,  vxdt  also  Beawes,  No.  97. 
In  Wright  v.  Crawford,  27th  June  1821,  1  Shaw,  89,  where  a  factor  was  held 
to  have  violated  an  essential  condition  which  he  was  to  observe  in  making  sales, 
the  Court  not  only  found  him  responsible  on  that  ground,  for  the  price,  (the  buyer 
having  failed,)  but,  as  he  had  indorsed  the  bills  for  the  price  in  his  own  name, 
they  sustained  summary  diligence  upon  the  bills  against  him. 

The  same  doctrine  has  been  recognised  in  England.  In  Thomas  v.  Bishop, 
B«p.  Temp.  Hardw.  3>  2  Str.  955,  a  servant  of  the  York- Buildings  Company 
having  accepted  a  bill  for  them  in  his  own  name,  was  found  personally  liable  for 
it  to  an  indorsee,  though  the  letter  of  advice,  (of  which  the  indorsee  was  held  to 
know  nothing,)  shewed  that  it  was  drawn  on  the  company's  account,  and  though 
it  was  desired  in  the  letter  to  be  placed  to  their  account.  In  Lefevre  v,  Lloyd, 
5  Taunt.  749,  1  Marsh.  318,  a  broker  who  sold  some  goods  for  the  plaintiffs 
having  drawn  a  bill  in  their  favour  for  the  price,  in  his  own  name,  was  found 
liable  to  them  as  drawer,  though  he  pleaded  that  he  had  acted  merely  as  their 
agent  In  Goupy  v.  Harden,  7  Taunt.  159,  2  Marsh,  454,  Holt,  342,  a  Lon- 
don house,  who  acted  ( not  under  a  commission  dd  credere)  for  a  house  in  Paris, 
having,  by  their  directions,  sent  them  bills  on  Lisbon,  in  which  they  were  them- 
selves the  payees  and  indorsers,  was  found  liable  in  payment  as  indorsers,  as  they 
bad  not  added  the  words,  **  without  recourse,"  to  their  indorsement.  The 
same  principle,  as  to  an  agent's  liability,  was  recognised  in  Appleton  t^.  Sinks, 
5  East.  147,  which,  however,  does  not  relate  to  a  bill  or  note;  and  in  De  Gail  Ion 
p.  L'Aigle,  1  B.  and  P.  368,  it  was  farther  laid  down,  that  a  person  acting 
as  agent  for  an  individual  residing  abroad  was  personally  liable.  Vide  also 
Burrel  v.  Jones,  3  B.  and  A.  47,  where  the  solicitors  for  certain  assignees  were, 
on  similar  grounds,  found  personally  liable.  In  Leadbetter  r.  Farrow,  Mich. 
1816,  Bayiey,  69,  an  agent  at  Hexham  for  the  Durham  Bank  was  found  per- 
sonally liable  for  a  bill  drawn  by  him  in  his  own  name,  though  the  bill  directed 
tlie  sum  to  be  placed  to  the  bank  account,  and  though  he  alleged  that  the  plain- 
tiff* knew  him  to  be  acting  only  as  an  agent. 

'  Robinson  ex  parte^  Buck.  B.  C.  113. 
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furnishings  made  to  him,  or  bills  or  notes  which  he  sub- 
scribes, avowedly  in  his  public  character  '•  But  it  has  been 
decided,  that,  if  he  subscribes  a  bill  indiyidually,  though  in 
a  public  transaction,  he  will  be  personally  liable  for  pay- 
ment ^.  In  England,  it  has  been  decided,  that  conunissioners 
under  an  act  of  Parliament  are  personally  liable  to  the  banker 
appointed  by  the  act,  for  drafts  bearing  to  be  made  by  them 
on  the  public  accoimt,  though  these  drafts  are  directed  to  be 
placed  to  their  account  as  commissioners^.  In  the  same 
manner,  executors  granting  as  such,  promissory-notes,  which 
bind  them  to  pay  a  certain  sum  with  interest,  (the  stipula- 
tion of  interest  implying  a  bargain  for  forbearance,)  were 
found  personally  liable,  in  respect  they  were  held  to  have 
thereby  admitted  funds  ^ ;  and  it  has  been  likewise  held,  that 
they  would  be  personally  liable  by  indorsing  a  bill  or  note  '• 
In  neither  of  these  cases  can  the  parties  be  free  from  personal 
liability,  except  by  engaging  to  pay  solely  to  the  amount  of 
the  fund  entrusted  to  them  *.  A  bill  or  note  drawn  or  ac- 
cepted in  this  manner  would  not  resemble  those  subscribed 
by  parties  in  their  own  name,  and  yet  loade  payable  only  from 
a  particular  fund ;  for  these  documents  are  not  consistent  with 
the  nature  of  bills,  as  they  profess  to  bind  the  parties  person- 
ally, and  yet  make  the  obligation  conditional.  On  the  other 
hand,  in  the  case  now  supposed,  the  obligation,  so  far  as  it 
goes,  is  absolute,  and  its  ,efPect  is  restricted,  only  from  the 
limited  nature  of  the  character  in  which  it  is  contracted.  In 
the  case  of  a  bill,  such  an  acceptance,  even  supposing  it  to  be 

1  MacbciUbv.  Htldiimind,  I  T.  R.  172;  Unwio  v.  Wolseley,  Id.  074;  MyrtU 
V.  Beaver,  1  Eest.  135  ;  Rice  o.  Chute,  id.  579;  Proaaer  v,  AlUm,  1  Oow,  117. 
All  these  were  actions  for  the  price  of  fumiabings  made  to  public  officers  in 
their  public  character,  and  therefore  they  were  found  not  perKmally  liable. 

*  In  Douglas  v.  Earl  of  Dunmore^  27th  Nor.  1800^  Morr.  App.  v.  Bill,  15» 
Ibis  was  found  in  an  action  of  recourse,  brought  against  his  Lordihip  on  a  bill 
drawn  by  him  on  the  Treasurer,  in  his  character  of  OoTemor  of  the  Babanm 
Islands.  The  Treasury  ultimately  paid  the  |>rincipal  sum  in  the  bill,  and  there- 
fore the  discussion  was  con6ned  to  a  claim  of  interest. 

*  Baton  V.  Bell,  5  Barnew  and  Aid.  34. 

*  Childs  V.  Mooins  and  Bowles,  2  Brod.  and  Bingh.  460.  VidetAao  Robert^ 
fon  V.  fteintleroy,  8  Moore,  10. 

«  Per  Buller,  J.,  in  King  v.  Thoaa,  1  T.  R.  487. 

*  Per  Pallas,  C.  J.,  in  Childs  v.  Monios  and  Bowlci,  263^  note  2. 
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ocmdHional,  would  be  ralid ;  since,  as  will  afterwards  appear  \ 
there  is  no  objection  to  conditknial  acceptance,  if  the  terma  of 
the  bill  itself  are  absolute. 

For  the  reasons  which  have  been  stated'  with  regard  to 
the  case  of  a  husband  acquiring  bills  or  notes  vested  in  his 
wife  before  marriage,  it  seems  doubtful  whether  the  execntor 
of  a  person  deceased  coold  protest  such  bills  or  notes  in  his 
own  name,  to  the  effect  of  raising  summary  diligence,  though 
he  maj  do  so  to  the  effect  of  preserving  recourse,  and  of 
founding  a  claim  in  an  ordinary  action.  But,  if  such  bills  or 
notes  have  been  protested  by  the  creditor  during  his  life,  a 
confirmed  executor  may,  on  producing  his  confirmation,  get 
the  instrument  of  protest  registered,  u&der  the  act  1693,  c.  15, 
so  as  to  raise  summary  diligence  thereon,  as  the  original  cre- 
ditor might  have  done  while  alive. 

When  an  agent  indorses  bills  in  his  own  name  to  his  cor- 
respondent, in  whose  hands  they  remain,  he  must  bear  the 
risk  of  them,  though  purchased  with  the  price  of  goods  con- 
signed to  him,  and  though  they  have  been  sent  to  his  corre- 
spondent  for  the  purpose  of  being  given  to  the  consigner  ^. 
So,  if  he  places  his  constituent's  money  with  his  banker  in  his 
own  name,  he  must  bear  the  loss  arising  from  the  banker's 
failure,  the  money  being  considered  as  his  ^.  On  the  other 
hand,  when  a  bill  is  taken  by  an  agent  in  his  principal's  name, 
the  risk  and  profit  accrue  to  the  principal  ^. 

The  duties  incumbent  on  an  agent  who  is  employed  to  ne- 

*  Pott,  Chap,  on  Acetptanoe. 
'  Anit,  244. 

'  BomiBn's  AisignceftO.  Orontag  and  othcn,  1  Siavk.  flOl. 
«  Wrra  V.  Kirktoo,  1 1  Vei.  382. 

*  In  Hendenoa's  EMecufors  v.  Bbckburo,  3  Camp.  43^  a  shipmastar  was 
belcl,  per  Lord  £llcnboroogh,  liable  to  bb  owner  for  Uie  profit  made,  through  the 
slate  of  exchange  on  a  bill  wbtcb  he  bad  drawn,  from  the  Cape  of  Good  Hope, 
on  London,  on  the  thip*a  account,  no  regard  being  bad  to  an  alleged  contrary 
uiage.  On  the  same  principle,  in  Thomson  v.  Havelack,  1  Camp.  527,  the 
owner  of  a  ship  freighted  by  Government  was  found  by  Lord  Ellenborough 
alone  entitled  to  the  whole  money  agreed  to  be  given  for  if,  though  part  of  it 
bad  been  stipulated  to  the  captain  as  a  reward  for  his  personal  exertions ;  it  being 
held,  that  as  he  was  the  owner's  servant,  he  coold  not  let  his  services  for  hire  to 
a  third  party.  ^ 
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gotiate  or  get  payment  of  bills  shall  be  considered  under  the 
head  of  negotiation  and  payment. 

We  have  hitherto  supposed,  that  there  is  only  one  drawer, 
acceptor,  or  indorser  of  a  bill  or  note.  Let  us  now  con- 
sider the  case  of  several  individuals  becoming  bound  together 
in  these  different  characters  respectively ;  Ist,  When  they 
are  not  partners  in  trade ;  and,  2^y,  When  they  are  part- 
ners. 

1.  It  has  been  shewn  ^  that  when  several  persons,  though 
not  partners,  subscribe  a  bill  or  note  together  as  drawers,  ac- 
ceptors, orindorsers,  they  are  liable  ^^u/t  insolidum,  whether 
the  words  "  conjunctly  and  severally  "  are  used  in  the  docu- 
ment or  not.  A  note  subscribed  by  two  parties,  though  using 
the  words,  *^  /  promise,"  has  been  found  good  against  both, 
without  a  new  stamp,  if  it  was  agreed  that  they  should  both 
sign ;  the  word  *^  I,"  being  held  applicable  to  each  of  them 
severally  •.  The  signature,  however,  of  a  note  by  one  of 
two  parties,  as  an  individual,  whether  the  two  are  in  part- 
nership or  not,  will  not  subject  the  other  party  in  an  action 
on  the  note,  though  it  should  have  been  granted  as  a  security 
for  a  joint  debt'.  When  a  bill  or  note  is  payable  to  seve- 
ral persons  not  in  partnership,  it  cannot  be  transferred  with- 

■  Aniea^  75 

'  Clark  V.  Blackalock,  Holt,  474,  per  Bayley,  J.  In  Lord  Galwajr  v.  Mat- 
thew,  1  Camp.  402,  Lord  Ellenborough  held,  that  a  note  bearing  the  words, 
'*  I  promise,"  and  subscribed  for  **  J.  Matthew,  J.  Wbitsmiih,  and  J.  Smitb- 
**  son,  J.  Mattkew,"  would  be  binding,  not  on  Matthew  alone,  but  on  all  the 
three  partners.  The  action  failed  on  another  ground,  to  be  noticed  afterwards. 
In  March  o.  Ward,  Peake,  189,  Lord  Kenyon  held,  that  a  note  signed  by  two 
parties,  though  bearing  only  the  words,  "  /promise,**  &g.  was  good  against  both. 
In  Hall  V,  Smith,  2.  D.  and  R.  584,  I  B.  and  Cr.  407,  where  a  note  was 
thus  signed,  «  For  W.  Smith,  W.  P.  Smith  and  W.  R.  Taylor,  W.  Smith/* 
W.  Smith  was  held  by  the  Court  of  K.  B.  to  be  liable  sererally  for  the  note. 
,Ue  and  the  other  two  parties  were  partners,  as  bankers,  at  the  time  of  his  sign- 
ing. It  was  not  decided  that  they  would  have  been  aevendfy  liable,  by  his 
signing  for  them  ;  but  it  was  held  that  he,  at  all  events,  having  signed  for  him- 
self, must  be  severally  liable. 

*  Siffkin  V.  Walker,  2  Camp.  30a  The  same  doctrine  was  admitted  in 
Emiy  V.  I^ye,  15  East  7,  where  there  was  a  partnership,  in  so  far  as  regarded  tba 
action  cm  the  biii,  although  a  claim  was  also  attempted  under  the  coant  of  money 
had  and  received  to  the  company's  use. 


JOINT  OBLIOANTS NOT  PARTNERS.  233 

out  an  indorsement  by  them  all  K  It  may  be  even  doubted 
whether  the  debtor  is  bound  to  pay,  except  on  a  demand  by 
them  &U,  or  whether  action  or  diligence  can  proceed  against 
him,  except  in  their  joint  names  *.  I£  a»y  of  them  refuses 
to  concur  in  necessary  measures,  the  remedy  appears  to  be 
an  action  by  the  others  against  him.  If,  indeed,  the  bill  or 
note  should  be  made  payable  to  both  of  them,  '<  conjunctly 
and  severally ;"  or,  as  these  words  have  been  interpreted ', 
"  to  them  or  either  of  them,"  either  of  them  may  take  payment, 
on  giving  up  the  bill  discharged.  But  no  such  power  seems 
to  exist  otherwise.  A  bill  is  binding  on  none  as  drawers  but 
those  who  sign  it  ^,  and,  when  drawn  on  several  individuals 
not  in  partnership,  and  not  accepted  by  more  than  one,  it  is 

*  Carwtck  v.  Vickery,  2  Dougl.  653.  In  this  case,  it  was  ultimately  decided, 
by  tb«  usage  of  mercbauts,  as  proved  on  the  trial,  that  when  a  father  and  sou 
both  drew  a  bill  payable  **  to  our  order,**  and  the  son  alone  indorsed  it,  the 
indorsement  was  bad,  though  the  Court  of  K.  B*  at  first  held,  that  by  using  the 
words  *'  to  our  order,'*  tbey  had  made  themseWea  partners  as  to  thi»  transac- 
tion. A  contrary  doctrine  appears,  at  first  sight,  to  have  been  held  in  Scot- 
land, in  Robertson  v,  Forbes,  17lh  Jan.  1685^  Morr.  14674,  where,  accord- 
ing to  Fountatnhall,  it  was  decided,  that  two  payees  of  a  bill  were  correi  ere- 
dendiy  and  that  payment  to  one  liberated  the  debtor  for  the  whole,  reserving  to 
the  other  payee  his  recourse  against  the  co-creditor.  But  the  report  by  Har- 
carse  bears,  that  the  Court  held  the  sum  in  the  bill  to  belong  to  the  payees 
equally,  so  that  neither  of  them  could  indorse  the  whole  sum,  but  only  the  half. 
But  the  right  to  transfer  and  to  receive  payment  of  bills  appears  to  rest  on  the 
same  footing.  Now,  as  a  bill  or  note  forms  one  entire  obligation,  it  appear*  not 
capable  of  being  either  transferred  or  discharged  without  the  signature  of  all  the 
obligees.  Each  of  them  may,  according  to  Harcarse,  have  an  equal  interest 
Mler  ae  /  but  the  debtor  is  not,  therefore,  obliged  to  consent  that  an  obligation, 
which  is  indivisible,  should  be  divided  by  separate  discharges  or  indorsements 
from  each.  He  seems  entitled  to  refuse  payment  till  he  gets  full  possession  of 
the  bill,  and  a  discharge  from  every  person  entitled  to  sue  on  it.  Their  remedy, 
if  any  of  them  refuses  to  concur  in  a  discharge,  or  an  action  for  payment,  ap- 
pears to  be  by  an  action  against  him  for  his  concurrence,  and  for  the  damage 
arising  from  his  refusal.  In  Lyon  and  Spynieo.  Ardoch,  15th  Dec.  1744,  Morr. 
14676,  two  of  three  payees  in  a  bill,  although  the  third  refused  bis  concur- 
rence, obtained  decree  against  the  acceptor  for  the  full  sum.  But  the  acceptor 
knew  that  the  sum  in  the  bill  had  been  borrowed  by  them  all  jointly ;  so  that 
they  were  found  entitled,  in  a  question  with  him,  to  sue  singly  for  its  amount, 
in  order  to  relieve  them  from  this  loan,  for  the  whole  of  which  each  of  them  was 
liable. 

•  Vid0  note  I. 

•  Forbes,  119. 

*  Hunter  exparU,  2  Rose,  B.  C.  363. 
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binding  only  on  the  acceptor  %  though  the  drawer  should  be 
factor  for  all  the  drawees  '• 

2.  Partnership  implies  a  general  mandate  to  each  partner, 
to  bind  the  company  and  indiyidual  partners,  by  subscribing 
for  them  any  obligation  which  comes  within  the  ordinary 
course  of  their  business '.  Any  partner^  therefore,  may  bind 
the  company  to  third  parties  by  signing  bills  or  notes  in  their 
name,  whether  for  the  price  of  furnishings,  for  money  advan* 
ced  in  the  course  of  business,  or  otherwise  within  the  limits 
of  their  trade  ^ ;  and  that,  though  the  company  contract  should 
prohibit  him  from  signing  these  documents,  the  public  not 
being  bound  by  such  a  prohibition,  bat  being  entitled  to  rely 

1  This  doctrine  is  Uid  down  by  MoUoy,  2,  10,  18;  Beawes,  No.  228,  ISfarius, 
64;  and  Buller,  N.  P.  270.  AU  tfaeM  audion  except  tfce  caae  when  a  bill 
is  addressed  to  one  party,  **  or  to  another/*  holding  that,  in  thac  ease,  the 
signature  of  either  would  be  sufficient.  The  subscription  of  two  parties  to  a 
note,  **  J.  Connor,  or  dee  Henry  Bond,**  has  been  found  laeffcctnal  agahMi 
the  latter,  as  importhig  merely  a  conditional  obligatiofi ;  imlt,  24,  note  2.  But 
perhaps  the  same  objection  does  not  apply  against  a  request  **  to  <m«  or  other  ** 
of  two  persons  to  acaptf  because,  in  this  case,  the  drawer*s  #MigatioD  is  always 
absolute. 

•  Molloy,  2,  10,  19« 

•  Erskine,  iii.  3.  2a  It  was  decided  in  Lumsden  p,  Gordon,  Ndv.  1728^ 
Iforr.  14567,  that  a  partner  cannot  enter  Into  a  sobmission  regarding  the  com- 
pany's joint  affaira;  and  in  Macalpiae,  Fleming  and  Co.,  13th  June  1791, 
Morr.  14672*  the  Court  held  that  subscribing  to  a  Canal  Company  did  not  fkll 
within  the  powers  of  an  indiyidoal  partner,  although  they  also  held  that  the  as- 
sent of  the  company  to  such  subscription  by  him  most  be  presumed  fVom  their 
subsequent  acta.  In  Stein  s.  Calder,  2d  Feb.  1794^  a  bill  indorsed  by  a  partner 
with  the  company's  Arm  in  a  transaction  out  of  the  line  of  their  trade  was  found 
not  binding  on  them.  Vid§  note  of  this  case  by  Mr  Bell,  i.  402,  note  8,  where 
he  also  refers,  on  the  same  subject,  to  a  OMe,  M*Nair  e.  Henderson  and  Co., 
19th  Jan  1803. 

•  Dewar  o.  Miller,  14tb  June  1766,  Morr.  14569.  This  principle  is  so  fully 
settled  in  England  as  well  as  Scotland,  that  it  is  sufficient  to  refer  to  Pinckney 
V,  Hall,  1  Salk.  126,  Lord  Raym.  175»  Smith  e.  Jarres,  Lord  Raym.  1464» 
Lane  v,  WHIiams,  2  Vem.  277-92,  and  Harrison  o.  Jackson,  7  T.  R.  207, 
where  the  general  rule  was  admitted,  though  held  inapplicable  in  the  particular 
case.  It  is  likewise  implied  in  a  number  of  later  cases,  to  be  afterwaitls  cited, 
the  only  question  in  them  relating  to  its  application.  It  was  taken  for  granted 
in  a  case,  Aberdeen  Brewery  Company  t^.  Gray,  1824,  regarding  a  bill  grandsd 
by  one  partner  of  a  company,  as  per  procuration  of  the  company,  though  tho 
other  partners  denied  that  they  had  empowered  him  to  grant  bills  in  their  name. 
The  case  was  held  to  turn  solely  on  the  question,  whether  the  creditor  in  the  bill 
knew,  when  he  took  it,  that  it  was  a  fraud  on  the  company. 
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on  the  power  implied  in  his  character  of  partner  '•  But  a 
partner's  signature  of  the  company  firm  wHl  not  be  available 
to  a  party  who  knew  that  he  was  prohibited  from  signing,  as 
the  character  of  partner  merely  raises  a  presumption  of  power, 
which  may  be  redargued  by  contrary  notice  '•  It  has  been 
held  ^,  that  a  bill  accepted  by  the  secretary  of  a  joint  stock 
company  <*  for  the  directors/'  did  not  bind  the  company,  a 
special  authority  which  he  had  to  accept  certain  bills  being 
held  to  be  inapplicable.  In  another  case,  where  four  directors 
of  a  company  were  necessary  for  acting,  and  three  of  them 
had,  as  directors,  authorised  an  agent  to  draw  bills  on  them, 
which  he  did,  and  on  which  an  action  was  raised  against 
another  director,  as  drawer,  it  was  held,  Istj  That  they  were 
not  drawers,  but,  in  any  eyent,  were  only  acceptors ;  and, 
2d7y,  That  there  was  no  authority  to  draw,  the  direction  to 
do  so  being  given  only  by  three  trustees  ^.  It  has  been  held 
that  a  partner  may  authorise  a  third  party  to  indorse  bills  as 
agent,  with  the  company  firm,  so  as  to  bind  the  company '. 
Any  partner,  though  his  name  do  not  appear  in  the  firm  ^,  or 
any  person  who  allows  himself  to  be  represented  as  a  part- 

'  This  doctrine  ia  implied  in  the  Lord  Chancellor's  opinion  in  Ex  partt  Bon- 
bonuBy  8  Vei.  542,  which  vide.  In  one  case.  Grant  v.  Hawke*  and  another, 
1817,  Chitty,  50,  note  a,  where  the  indorsee  of  a  bill,  accepted  in  name  of  a  cer* 
tain  company  by  a  partner,  brought  an  action  against  the  other  partners ;  it  be- 
ing proTed  that  the  articles  of  copartnery  prohibited  members  from  circulating 
bills  or  notes  in  the  company's  name,  Liord  £llenborough  held  that  the  plainUflT, 
in  order  to  recover,  must  shew  that  he  had  given  value.  But  in  Scotland,  on 
the  principles  already  explained,  oiilff,  87,  ei  aeq»f  every  bolder  is  presumed  to 
have  given  value,  and  such  a  presumption  cannot  in  general  be  redargued  ex- 
cept by  his  writ  or  oath. 

*  lo  Lord  Galway  v.  Matthew,  10  East.  263,  action  against  the  partner  of  a 
company,  on  a  note  granted  by  another  partner  in  name  of  all  the  partners,  after 
the  plaintiff  had  notice  from  the  defendant  that  he  would  not  pay  notes  signed 
by  this  party  in  the  company's  name,  was  refused  on  the  ground  now  stated, 
yieU  also  Willis  o.  Dyson,  1  Stark.  164^  and  Vere  v.  Fleming,  1  Yo.  and  Jar» 
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•  Ncale  o.  Turton,  4  Bingb.  140. 

«  Ducarry  v.  Gill,  4  C.  and  Ray.  121. 

•  Tennant  v.  Strachan,  1  M.  and  Malk.  378. 

*  Swan  V,  Steele,  7  East  210,  3  Smith,  199.  The  same  principle  was  re* 
cognised  in  Lloyd  v.  Ashby,  2  C  and  Pay.  138,  where  one  of  the  partners 
of  a  ccwnpany  in  which  the  defendant  was  a  sleeping  partner,  having  accepted, 
in  name  of  the  company,  a  bill  drawn  by  his  father  for  a  debt  due  by  a  pre- 
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ner  S  will  be  liable  ;  but  the  holder  of  a  bill  is  not  bound  to 
join  a  partner  who  was  unknown  to  him  in  an  action  with  those 
with  whom  he  contracted,  but  may  sue  them  alone ',  though 
he  would  be  bound,  in  the  ordinary  case,  to  sue  the  whole. 
Though  a  bill  should  be  drawn  by  a  foreign  house  on  a  branch 
in  this  country,  who  refuse  acceptance,  the  partners  in  this 
country  will  be  liable  individually  to  diligence  as  drawers'.  It 
will  be  no  defence  that  the  partner  who  signed  the  bill  or  note 
has  done  so  fraudulently  for  his  own  behoof  %  or  has  applied 

vious  company,  in  which  the  defendant  had  no  concern,  Abbot,  C.  J.,  held, 
even  in. an  action  on  the  bill  by  an  onerous  indorsee,  that  the  defendant  was  not 
bound,  as  the  plaintiff  could  not  have  taken  the  bill  on  his  credit,  since  he  was  a 
sleeping  partner.  But  a  rule  iim  was  granted  on  a  motion  for  a  new  trial,  and 
Abbot,  C.  J.,  in  granting  it,  said  that  the  question  was  one  of  great  importance. 
The  defendant  treated  the  case  of  Swan  v.  Steele  as  merely  one  of  transference 
of  the  company  assets.  But  it  inferred  also  an  obligation  against  the  sleeping 
partner,  by  virtue  of  the  indorsement  made  under  the  company's  firm.  After- 
wards, on  full  argument,  the  rule  for  a  new  trial  was  made  absolute,  the  whole 
Court  holding/ that  the  accepunce,  being  under  the  proper  designation  of  the  new 
firm,  bound  the  new  partner ;  2  B.  and  Ad.  28.  Vide  to  the  same  effect,  Wintle 
V.  Crowther,  1  Cr.  and  Jarv.  316.  A  similar  decision  was  given  in  Hey  wood 
o.  Watson,  4r  Bingh.  496,  I  M.  and  Pay.  268,  where  bankers  who  had  en- 
gaged to  discount  bills  to  a  partnership,  on  a  guarantee  by  one  of  the  partners 
for  £.2000,  were  held  entitled  to  recover  against  the  other  partner  on  a  note 
for  £.1000,  granted  by  him  to  his  copartner,  in  security  of  his  share,  and 
indorsed  by  the  latter  to  the  bankers,  it  being  held,  \st.  That  there  was  no  evi- 
dence of  their  knowing  the  purpose  for  which  it  was  granted  ;  and,  2dl^,  That, 
although  they  had,  they  were  entitled  to  take  it  in  payment  of  their  advances. 

>  Fox  V.  Clinton,  6  Bingh.  791 ;  Doubleday  t;.  Musckett,  7  Bingh.  117. 

'  De  Montort  v.  Saunders,  1  B.  and  Ad.  398 ;  vide  ear  pari€  Hodgkinson, 
19  Ves.  291,  and  ex  parte  Norfolk,  id.  457. 

*  Thomson  v.  Liddel  and  Co.,  2d  July  1812,  F.  C.  This  rule  seems  to  be 
different  from  that  adopted  in  England,  where  partners  appear  to  be  only  jointly 
liable.  In  Hall  t;.  Smith,  2  D.  and  R.  584,  1  B.  and  Cr.  407,  one  partner  was 
found  severally  liable  on  a  note,  but  only  on  the  ground  of  his  using  the  words 
**  1  promise,"  and  subscribing  his  own  name  for  himself  and  his  partners. 
.  *  This  was  pleaded,  but  without  success,  in  Swan  v,  Steele,  oiilea,  235, 
note  6,  where  the  sleeping  partner  of  a  firm  was  found  liable  for  the  indorsement 
of  a  bill  under  that  firm,  when  made  on  account  of  a  debt  contracted  during 
a  separate  business  carried  on  under  the  firm,  but  in  which  he  had  no  inte- 
rest. In  Baker  t;.  Charleton-,  Peake,  80,  the  member  of  a  company  was  found 
liable  for  a  bill  granted  under  the  firm,  though  he  pleaded  that  it  was  grant- 
ad  on  account  of  other  transactions  carried  on  under  it,  with  which  be  had  no 
concern.  But  if  there  had  been  two  distinct  companies  carrying  on  business 
under  the  same  firm,  the  holder  of  a  bill  or  note  subscribed  by  the  firm  would 
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the  funds  arising  from  it  to  his  own  use,  if  the  party  who  deals 
with  him  knew  nothing*  of  the  fraud  '.  But  a  party  privy  to 
it  cannot  take  benefit  by  the  bill  or  note*,  though  it  will 
be  good  to  a  bona  fide  indorsee  *•  Accession  to  fraud  will 
be  presumed,  when  a  person  takes  a  bill  or  note,  drawn 
or  accepted  by  a  partner  imder  the  company  firm,  in  pay- 
ment of  his  separate  debt^,    without  informing  the  other 


have  been  entitled  to  sue  only  tbe  members  of  one  firm,  not  of  both  ;  vide  M'Nair 
V.  Fleming,  cited  in  Montague  on  Partnerships,  i.  32 ;  and  of  which  there  is  a 
full  note,  2  Bell,  672 ;  vide  also  cases  of  Lloyd  v.  Ashby  and  others,  235,  note 
6.  In  Johnston  t^.  Peck,  3  Surk.  66,  where  one  partner,  without  the  privity 
of  tbe  other,  ogreed  to  relieve  a  party  from  a  bill  which  he  had  accepted  at  his 
request,  and  which  had  been  indorsed  to  the  company  for  a  partnership  debt, 
this  agreement  was  held  to  bar  the  assignees  of  the  company  from  suing  the 
acceptor.  Again,  in  Jones  o.  Yates,  9  B.  and  Cr.  932,  where  a  partner  indor- 
sed bills  by  tbe  company  firm,  in  extinction  of  bis  private  debt  to  another 
company,  of  which  he  was  a  partner,  and  also  paid  money  out  of  tbe  same 
company's  funds  in  discharge  of  that  debt,  neither  the  partners  of  tbe  company 
tbus  defrauded,  nor  their  assignees  in  their  right,  were  allowed  to  maintain  trover 
for  the  bills,  or  assumpsit  for  tbe  money  thus  paid.  In  Vere  v,  Ashby,  10  B. 
and  Cr.  288,  it  was  decided,  on  the  same  principle,  that  a  sleeping  partner  of  a 
concern  w^  liable  for  bills  granted  to  bankers  in  name  of  the  poor,  though  really 
for  other  interests,  the  bankers  not  being  aware  of  this  fact.  Vide  also  Sutton 
V.  Gregory,  Peake,  Add.  Cas.  150. 

>  This  misapplication  of  funds  was  held  by  Lord  Chancellor  Eldon,  in  ex 
parte  Bonbonus,  8  Ves.  540,  to  be  no  reason  against  subjecting  the  company 
when  their  firm  was  subscribed.      Vide  also  cases  in  the  preceding  note. 

'In  Arden  v.  Sharpe,  2  Esp.  524,  the  plaintiff  was  found  not  entitled  to 
Bue  the  partner  of  a  company  on  a  bill  indorsed  to  him  by  tbe  other  partner 
under  the  company  firm,  the  indorser  having  told  him  to  keep  tbe  transaction 
secret  from  his  copartner,  which  was  held  sufficient  to  have  made  him  aware 
of  the  fraud.      Vidt  also  Wintle  v.  Crowtber,  1  Cr.  and  Jerv.  316. 

*  This  was  admitted  in  Arden  v.  Sharpe,  note  2,  and  is  implied,  indeed,  in 
almost  all  the  other  cases.  The  mandate  presumed  from  partnership  is  good 
to  all  parties  ignorant  of  its  misapplication. 

*  On  thic  ground  principally,  vis.  that  the  bills  were  accepted  in  the  cre- 
ditor's favour  under  tbe  compnny  firm,  for  old  debts  due  to  him  by  the  ac- 
cepting partner,  without  the  knowledge  of  the  other  partners,  (though  there 
were  also  other  circumstances  more  directly  indicative  of  fraud,)  tbe  Court 
of  Session  supended  charges  on  such  bills,  in  Blair  Miller  tr.  Douglas,  22d 
Jan.  1811,  F.  C,  and  in  Kennedy  and  Mandatory,  22d  Dec.  181 4,  F.  C, 
and  passed  a  suspension  in  Clark  t;.  Shepherd,  30th  Nov.  1821,  1  Shaw,  179, 
although  the  letters  were  afterwards  found  orderly  proceeded,  on  a  reference 
to  tbe  charger^s  oath.  A  like  decision  was  given  on  similar  grounds  in  Proud- 
foot  0.  Lindsay,  18th  Jan.  1825,  3  S.  and  D.  443,  and  also  in  a  very  circum- 
stantial case,  Blair  v.  Bryson,  11th  June  1835,  13  S.  D.  B.  901.     Fid^  also 
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partners.  On  the  other  hand,  when  a  partner,  who  owes  a 
separate  debt,  holds  a  bill  drawn  and  indorsed  in  name  of  the 
firm,  but  without  apparent  reference  to  his  debt,  as  where  it 
is  drawn  for  a  different  sum,  and  where  the  creditor  does  not 
know  that  his  debtor  drew  or  indorsed  it,  the  latter  may  take 
it  in  satisfaction  of  the  debt,  since  the  debtor  may  have 
acquired  it  fairly  by  a  separate  transaction  with  the  company  ^ 
Subsequent  approbation  by  the  partners  of  a  company  will 

Johnttone,  Sharp  and  Company  v.  Fhillippa,  24A  July  1888,  1  S.  App.  Cat* 
8U. 

In  England,  in  Sheriff  o.  Wilkes,  1  Eait.  48»  where  an  action  was  brought 
against  a  partner  on  a  bill  accepted  under  the  company  firm  by  two  other 
partners,  for  a  debt  due  to  the  plaintiff  before  the  defendant  became  a  partner, 
by  a  former  firm  to  which  the  other  partners  had  belonged,  the  Court  of  K.  B. 
dismissed  the  action.  The  doctrine,  that  mala  JUU$  is  presumable  when  m 
person  takes  a  company  obligation  from  a  partner  for  his  separate  debt,  is  laid 
down  by  the  Lord  Chancellor  in  ex  porta  Bonbonus,  8  Ves.  548.  A  sitpi- 
lar  opinion  as  to  the  presumptive  fraud  of  drawing  a  bill  on  a  company,  for 
a  separate  debt  due  to  the  drawer  by  an  individual  partner,  even  though  the 
bill  should  be  accepted  by  the  company  firm,  was  expressed  by  Lord  Kenyon, 
in  Wells  e.  Masterman,  8  Esp.  790.  In  Green  v.  Deakin,  8  Surlu  743,  which 
was  an  action  on  a  bill  drawn  under  a  company  firm  by  one  of  their  partners, 
payable  to  his  order,  and  indorsed  by  him  to  the  plaintiff  in  payment  of  a  sum 
advanced  to  enable  him  to  become  a  member  of  this  firm»  (the  plaintiff  know* 
ing  that  he  bad  thus  drawn  the  bill»  but  not  that  it  was  done  without  consent 
of  his  copartners,)  Lord  Ellenborougb  held,  *'  that  one  partner  had  no  right 
<*  to  bind  another  without  his  knowledge,  by  drawing  a  bill  for  his  own  private 
debt,'*  and  therefore  non- suited  the  plaintiff.  In  Hope  v.  Cust,  cited  1  East. 
45,  where  the  plaintiffs  had  taken  from  a  merchant  a  guarantee  for  a  separata 
debt  of  bis,  written  with  his  own  hand,  and  signed  in  name  of  a  new  firm  which 
he  had  joined  after  the  debt  was  contracted,  without  the  knowledge  of  the  other 
partners,  Lord  Mansfield,  in  directing  the  Jury,  appeared  satisfied,  that  the 
parties  to  the  guarantee  had  either  been  guilty  of  fraud,  or  of  gross  negligence ; 
and  the  Jury  having  found  for  the  defendant,  (a  partner,)  in  an  action  on  the 
guarantee,  the  Court  affirmed  their  verdict.  The  same  doctrine  was  assented 
to  in  Heath  v,  Sanson,  8  B.  and  Ad.  891.  Vide  also  Wood  v.  Holbeck,  Chitty, 
66,  note  8  ;  Goulding  v,  Davy,  id.  703,  and  Stoveld  v.  Upperton,  id.  794. 

*  This  was  found  by  the  Court  of  K.  B.,  under  circumstances  nearly  similar 
to  those  mentioned  in  the  text,  in  the  case  of  Ridley  v,  Taylor,  13  East.  175. 
The  Court  appear  to  have  held,  Isf,  That  the  creditor  was  entitled  to  presume, 
under  the  circumsUnces  of  this  case,  that  his  debtor  had  got  possession  of  this 
bi11|  with  consent  of  his  copartner,  by  some  separate  transaction ;  and,  2dfyt 
That  there  might  have  been  evidence  to  the  contrary,  if  it  bad  been  so,  but 
which  evidence  had  not  been  adduced.  In  Henderson  v.  Wilde,  8  Camp.  561, 
where  the  defence  against  an  action  by  the  partners  of  a  company  for  the 
price  of  furnishings  by  them  to  the  defendant,  depended  on  receipts  for  the  price 
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give  efficacy  to  acts  of  a  partner,  which  would  not  otherwise 
have  been  valid'. 

When  a  bill  is  drawn  by  a  partner,  or  managing  director  of 
a  company,  for  their  behoof,  and  indorsed  by  him  to  their  ac- 
tuary, who  indorses  it  to  a  partner  for  the  company,  the  latter 
cannot  sue  the  original  indorser  personally  on  the  bill,  seeing 
it  was  subscribed  by  him  for  the  company,  or  even  for  money 
recovered  by  him  on  the  bill  from  the  acceptor,  that  being 
recovered  by  him  for  the  company's  behoofs.  It  has  been  also 
held  that  the  drawer  of  a  bill,  being  partner  of  a  company, 
cannot  sue  the  company  as  acceptors  ^. 

In  joint  trade,  which  is  a  partnership  for  a  limited  pur- 
pose, the  doctrine  regarding  the  power  of  one  partner  to  bind 
the  rest  appears  to  be  that  already  laid  down,  under  these  ex- 
ceptions, viz.  Ist,  That  there  is  generally  no  firm  in  such 
transactions,  although  a  partner  may  adopt  some  other  mode 
of  shewing  that  his  obligations  are  contracted  for  the  common 
concern,  not  individually ;  and,  2^y,  That  such  obligations 
will  not  be  effectual  against  the  other  partners,  if  they  relate 
to  any  transaction  which  is  not  the  subject  of  the  joint  adven* 
ture  ^.     For  instance,  it  has  been  decided  that  a  partner  of  a 

gWen  by  one  of  the  partners,  who,  m  was  admitted,  thereby  set  off  his  private 
debt  to  the  defendant  against  the  debt  in  question,  Lord  Ellenborough  held 
that  these  receipts  would  be  valid,  if  granted  bona  fide  during  the  partnership. 
But  the  Jury  found  that  they  were  fabricated  after  its  dissolution,  and  there* 
fore  there  was  a  veidict  for  the  defendant.  The  opinion  expressed  by  his  Lord* 
ship  probably  proceeded  on  the  ground,  that  the  defendant  might  presume  that 
the  granter  of  the  receipts  was  entitled  to  discharge  the  debt  in  question,  even 
by  setting  it  off  against  his  private  claim,  taking  the  burden  of  accounting  for 
it  afterwards  to  his  copartners. 

'  In  Sandilands  v.  Marsh,  2  B.  and  A.  673,  the  partner  of  a  company 
was  held  bound,  on  this  principle,  by  a  guarantee  of  the  purchase  of  annuities 
made  by  another  partner  in  the  company's  name ;  becjiuse,  though  such  a 
transaction  did  not  fall  under  the  company's  usual  business,  it  had  been  entered 
in  their  books,  so  that  all  the  partners  either  must  or  ought  to  have  known  of 
it.  A  similar  decision  was  given,  on  the  same  ground,  in  the  case  of  Black- 
wood and  Co.  v.  Bower,  Uth  July  1805,  and  17th  June  1806,  cited  in  1  Bell, 
402,  note  8. 

*  Teague  v.  Hubbard,  8  B.  and  Cr.  345. 
'  Neale  v,  Turton,  4  Bingh.  149. 

*  In  Williams  v.  Thomas  and  others,  6  Esp.  18t  the  defendants,  who  had  be- 
come bound  to  guarantee  the  outfit  of  a  particular  ship  in  conjunction  with  the 
shipmaster,  were  found  not  to  have  made  themselves  liable  thereby  on  a  bill 
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• 

joint  stock  banking  company,  discounting  a  bill  as  an  indivi- 
dual, was  not  bound  by  the  alleged  actings  of  the  company's 
agent  relative  to  that  bill,  or  liable  to  the  exceptions  pleadable 
against  him  ".  But  a  note  drawn  in  the  same  way  with  others 
which  have  been  acknowledged  as  relating  to  the  joint  concern 
will  bind  all  the  partners,  though  made  for  the  private  accom- 
modation of  one  partner,  unless  this  was  known  to  the  holder  *. 
The  joint  partners  having  no  unlimited  powers  of  binding  each 
other  with  reference  to  the  public,  as  in  an  ordinary  partner- 
ship, their  obligations  are  restricted  to  the  purposes  of  the  con- 
tract under  which  they  act. 

In  a  case ',  where  two  parties  agreed  to  take  a  joint  farm, 
and  stipulated  that  certain  articles  on  the  farm  should  be  paid 
for  in  cash,  or  by  bills  at  three  months,  and  where  one  of 
them,  without  the  knowledge  of  the  other,  paid  for  the  arti- 
cles, partly  in  cash,  and  partly  by  bills  at  six  and  twelve 
months,  accepted  for  himself  and  the  other,  it  was  decided  by 
the  Court  of  King's  Bench,  Ist^  That  there  was  no  such  part- 
nership as  implied  a  mandate  to  the  one  to  accept  bills  for 
the  other ;  and,  2^/y,  That  the  circumstance  of  one  of  the 
parties  having  taken  possession  of  the  farm  did  not  imply  a 
homologation  of  the  acceptances,  he  having  been  merely  told 
that  bills  were  granted,  without  hearing  of  their  terms,  and 
disapproving  of  their  being  granted,  on  the  ground  that  the 
other  party  had  got  money  to  pay  in  cash.     But  it  was  held, 
that,  though  there  could  be  no  action  agsdnst  him  on  the  bills, 
there  might  be  an  action  against  both  parties  for  the  debt. 
In  another  case  %  where  the  defendant  was  sued  as  partner  of 
a  mining  company,  for  payment  of  a  bill  or  note  accepted  for 
the  directors,  and  recognised  by  them,  it  was  held  that  there 
was  nothing  in  the  nature  of  the  company,  or  their  trade, 
which  required  or  implied  a  power  in  the  directors  to  bind  the 
partners  by  accepting  bills ;  and  that,  as  the  contract  was  not 
produced  to  shew  such  a  power,  the  defendant  could  not  be 

drawn  for  the  accommodAtion  of  one  of  them,  and  accepted  by  him  on  his  own 
account.     Vide  alio  Peele  ex  parte,  per  Lord  Eldon,  6  Ves.  604. 

1  Downet  v.  M*Fie  and  Co.,  12th  Dec.  1829,  8  S.  and  D.  246. 

"  Sanderson  v.  Brooksbank,  4  C.  and  Pay.  886. 

•  Greenslade  v.  Dower  and  Colman,  7  B.  and  Cr.  635  ;  1  M.  and  Ryl.  640. 

«  Dickinson  r.  Valpy,  10  B.  and  Cr.  128. 
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liable.  It  was  also  doubted  by  one  of  the  judges,  whether 
the  circumstances  of  the  defendant  getting  shares,  paying  i^- 
stalments  on  account  of  them,  and  signing  a  deed  relative  to 
the  company,  were  sufficient  to  make  him  a  partner. 

It  has  been  decided  in  England,  that  the  executor  of  a  de- 
ceased partner  continuing  the  partnership  for  an  infant,  and 
signing  bills  in  the  coiurse  of  it,  is  liable  in  payment,  as  taking 
the  debt  on  himself,  by  professing  to  act  for  a  party  who 
could  not  be  responsible '.  This  rule  would  probably  be  fol- 
lowed in  Scotland,  where  it  was  once  decided,  that  a  father 
could  not  engage  his  son,  then  eleven  years  of  age,  in  trade, 
and  was  therefore  personally  liable  *• 

A  partner's  subscription,  in  order  to  bind  the  company, 
must  bear  to  be  for  its  behoof.  This  may  be  indicated  by 
his  subscribing  the  firm  ^,  or  subscribing  his  own  name  ^^  for 
"  the  company,"  or  for  the  partners  by  name  *.  But  the 
company  will  not  be  bound  by  a  bill  or  note,  if  they  do  not 
appear  on  it  ^ ;  as,  for  instance,  where  only  one  of  two  par- 

'  Wightman  v.  Townroe  and  others,  1  M.  and  S.  412. 

'  M'Aulay  V.  Renny,  15th  Feb.  1803,  2  Bell,  624,  note  5»  The  same  opi- 
nion wat  expressed  on  the  general  point  by  three  Judges  against  the  father,  in 
the  subsequent  case  of  Caider  v.  Downie,  11th  Dec.  1811,  F.  C.  Three  other 
Judges  were  of  a  different  opinion.  But  the  case  was  decided  on  the  ground 
that  the  father  had  in  terminis  engaged  himself,  not  his  son,  as  a  partner. 

'  Pinkney  v.  Hall,  1  Lord  Raym.  175. 

*  A  subscription  of  this  kind  was  held  sufficient  in  Lord  Gal  way  v.  Matthew, 
wOeth  235,  note  2. 

*  This  principle  seems  to  have  been  recognised  in  Le  Pine  and  others  t^. 
Bayley,  8  T.  R.  325.  In  Bolitho  ex  parte,  I  Buck's  B.  C.  100-3,  where  a 
person  carrying  on  a  concern  under  his  own  name,  but  in  which  another  per- 
son was  secretly  a  partner,  drew  certain  bills  in  his  own  name,  which  the  other 
partner  indorsed,  Lord  Chancellor  Eldon  held,  that  such  bills  could  not  be 
chargeable  against  the  partnership,  but  only  against  the  individual  estates  of 
the  parties,  unless  it  was  proved  that  the  drawer  had  signed  his  name  to  them 
as  representing  the  partneiship,  and  unless  the  holders  had  also  advanced 
money  on  the  faith  of  the  partnership,  or  proved  that  the  money  advanced  bad 
been  applied  to  the  company's  behoof.  It  was  held,  that  the  bills  were  not 
drawn  in  the  company's  name,  from  the  circumstance  of  the  other  partner 
having  indorsed  them,  seeing  bis  indorsement  would  have  been  unnecessary  if 
they  had  been  so  drawn.  In  South  Carolina  Bank  o.  Case,  8  B.  and  Cr.  427, 
a  company  was  found  liable  fur  bills  signed  by  a  partner  in  his  own  name,  the 
bills  being  thus  signed  solely  in  the  company's  business,  and  it  being  held  by 
the  Court  of  K.  B.,  that  the  company's  business  in  America,  where  the  bills  in 
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ties  Signs  a  note,  though  it  should  be  granted  sts  d  security 
for  a  joint  debt ' ;  or  where  a  partner  signs  a  bill  individually, 
even  for  money  which  is  ultimately  applied  to  the  company's 
use ' ;  or  where  a  bill  is  drawn  on  two  partners,  and  only  one 
of  them  accepts '.  It  is  the  same,  in  this  point  of  view,  whether 
the  bill  so  accepted  be  drawn  on  a  private  or  an  incorporated 
company  *.  In  one  case  ^,  where  a  partner  abroad  was  in  the 
habit  of  raising  money  by  authority  of  the  company,  and  of 
drawing  bills  for  it  on  them,  which  they  generally  accepted, 
they  were  held  liable,  for  the  amount  of  some  bills  so  drawn, 
which  they  had  not  accepted ;  not,  however,  on  the  bills,  or 
on  the  ground  of  their  partner's  individual  signature,  as  drawer, 
being  the  signature  of  the  firm,  but  as  for  money  received  for 
their  use  by  their  authority. 

When  all  a  company's  transactions  have  been  carried  on, 
and  their  obligations  signed,  with  the  name  of  one  partner, 
his  signature  may  be  considered  as  the  company's  firm,  and 
the  whole  partners  will  probably  be  liable  to  an  action  on  it. 
But  as  the  signature  affords  a  presumption,  that  only  the  in- 
dividual partner  is  liable,  which  presmnption  must  be  redar- 
gued by  proof,  a  bill  or  note  thus  signed  does  not  appear  to 
be  a  ground  for  summary  diligence  ^. 

There  is  another  case,  viz.  where  one  partner  in  a  com- 

quesiion  were  signed,  was  truly  carried  on  under  the  partner*!  name  as  the 
company  firm,  and  by  their  sanction. 
'  Siffkin  v.  Walker,  2  Camp.  39a 

*  Emiy  p.  Lye,  15  £ast.  7 ;  Emiye  ex  parte,  1  Rose,  61,  and  Husbands 
ex  parte,  2  Gl.  and  Jam.  4.  A  similar  decision  was  given  in  Scotland,  In 
Hogg  V.  Weir,  24th  Jane  1748,  Elchies,  No.  10,  v.  Society,  where  it  was 
found  that  a  company  was  not  liable  for  a  bill  accepted  by  a  partner  in  bis  own 
name,  though  the  consideration  given  for  it  was  another  bill,  of  which  the 
proceeds  had  been  applied  to  the  company's  use. 

'  Mariu«,  64  In  Mason  v.  Bumsey  senior  and  junior,  aniea,  827,  note  4» 
one  of  two  partners  having  accepted  individually  a  bill  addressed  to  the  com- 
pany, this  was  held  by  Lord  £llenborough  to  be  constructively  the  company** 
accepunce.  But  it  may  be  doubted,  for  the  reasons  already  mentioned,  whe- 
tlier  this  doctrine  would  be  adopted  in  Scotland. 

*  Molloy,  2,  10,  19. 

*  Denton  o,  Rodie  and  another,  3  Camp.  493,  per  Lord  Ellcnborough. 

'  The  principles  applicable  to  such  a  signature  are  laid  down  by  the  I^ord 
Chancellor  in  Bolitho  ex  parte,  and  in  the  South  Carolina  Bank  o.  Case,  imlaa, 
241,  note  6* 
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pany  or  joint  adventure  sigm  his  name  to  a  biU  or  note, 
not  as  the  signature  under  which  the  concern  is  carried  on^ 
but  under  an  agreement  between  him  and  the  other  partners, 
that  Uiis  plan  shall  be  adopted  to  raise  money  for  the  com- 
mon behoof*  Tn  that  case,  the  other  partners  would  not  be 
liable  in  an  action  on  the  bill  or  note,  but  they  may  be  liable 
for  the  debt.  The  contraction  of  it  is  a  company  transaction ; 
the  Amds  that  it  produces  are  company  funds,  of  which  the 
company  reap  the  sole  benefit ;  and,  therefore,  although  this 
shoidd  not  be  known  to  the  creditor  when  he  takes  the  bill, 
he  would  seem  to  have  a  good  claim  for  the  debt  as  a  com- 
pany debt,  as  he  would  have  an  action  for  the  price  of  goods 
bought  by  their  instructions  and  for  their  behoof,  though  os- 
tensibly by  an  individual  partner  alone.  If  funds  are  raised, 
in  the  joint  business,  on  bills  or  notes  thus  subscribed,  it  may 
be  doubted  whether  the  partners  are  not  liable,  though  the 
managing  partner  should  apply  the  money  to  his  own  purposes. 
The  case  differs  from  that  of  an  agent  raising  funds  on  bills 
subscribed  by  himself,  but  which  he  binds  himself  to  employ 
for  behoof  *  of  his  principal,  because  that  is  merely  a  private 
engagement  to  his  principal,  with  which  the  creditor  has  no 
concern,  and  he  is  still  in  tituh  to  the  fund,  while  the  princi- 
pal has  only  a  chum  for  the  general  balance  due  to  him  on 
their  whole  transactions.  In  the  other  case,  the  fund  raised 
\j  the  bills  or  notes  belongs,  from  its  creation,  to  the  com- 
pany, who  have  right  to  the  profit  arising  from  it,  indepen- 
dently of  the  general  state  of  accounts  between  them  and  the 
partner  who  subscribes  the  bill.  These  remarks,  however,  are 
not  made,  as  the  grounds  of  a  decided  opuiion  '•  In  a  recent 
case',  where  the  managing  partner  of  a  company  had  been 

'  A  case  like  this,  of  money  raised  between  two  partners  for  partnership  pur- 
poses, though  on  bills  drawn  only  by  one  of  them,  is  put  in  ex  parU  Bolitho, 
ARlaa,  241,  note  ^  by  the  Lord  Chancellor,  who  gives  an  opinion  similar  to 
that  now  stated. 

'  Williamson  ».  Johnson,  2  D.  and  R.  281 ;  1  B.  and  Cr.  146.  The  Court 
seems  to  have  gone  chiefly,  in  this  case,  on  the  partner's  practice  of  taking  the 
management  and  subscribing  bills  in  this^manner,  although  Holroyd,  J.,  held 
the  proof  of  this  to  be  unnecessary.  The  fina  was  not  Tery  different  from 
that  subscribed. 

q2 
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in  nse  to  subscribe  bills  for  them  as  "  per  procuration  of  Hab- 
"  good  and  Fowler,"  which  firm  they  did  not  generally  use, 
(their  firm  being  Habgood  and  Company,)  though  it  had  been 
used  by  a  former  company  to  which  they  belonged,  the  Court 
of  King's  Bench  sustained  action  against  the  company  on  a 
bill  thus  indorsed,  holding  that  there  was  proof  of  the  firm 
Habgood  and  Fowler  being  used  in  the  company  transact 
tions. 

Partners  cannot  sue  in  right  of  a  bOl,  if  it  has  been  granted 
for  the  company's  accommodation,  and  one  of  the  partners  has 
agreed  to  take  it  up  when  due  %  or  if  any  of  them  has  grant- 
ed an  obligation  to  relieye  the  defendant  (acceptor)  from  pay-* 
ment  of  it  *.  When  a  note  was  granted  by  certain  parties, 
payable  on  demand,  to  the  partners  of  a  firm  or  order,  with 
interest,  and,  on  the  retirement  of  two  of  the  partners,  was 
transferred,  without  indorsement,  to  the  partners  of  the  new 
firm,  and  interest  allowed  on  it  in  account  with  them  by  one 
of  the  obligants,  for  whose  behoof  it  had  been  granted,  it  was 
held  available  to  the  new  firm  against  the  whole  obligants, 
they  being  all  joint  obligants,  (though  some  had  subscribed  as 
sureties) ;  and  farther,  it  was  held  that  the  firm  was  not  bound 
to  appropriate  funds  of  the  principal  debtor  in  their  hands  to 
the  principal  sum  in  the  note,  it  being  intended  as  a  continuing 
security  *. 

A  partner  having  fraudulently  indorsed,  for  a  private  debt, 
a  bill  belonging  to  him  and  his  copartner,  has  been  held  not 
entitled,  even  jointly  with  his  copartner,  to  set  aside  the  trans^ 
action  *. 

The  representation  of  one  firm,  to  which  a  bill  had  been 
indorsed,  to  a  partner  of  another  firm  who  had  drawn  it,  that 
the  bin  was  settled,  cannot  afiect  a  third  party  ^. 

Partnership,  in  so  far  as  regards  the  individual  partners, 
may  be  dissolved,  Ist^  By  the  death  of  one  or  more  of  the 
partners,  unless  the  contrary  is  stipulated ;  a  delectus  perBona^ 

*  Richmond  r.  Heapy,  1  Stark.  202;  and  vide     ■  »p,  Adams,  1  Tou.  117, 

*  Sparraw  v.  Chisman,  9  B.  and  Cf.  241. 
>  Pease  p.  Hirst,  10  B.  and  Cr.  122. 

«  Jones  V.  Yates,  9  B.  and  Cr.  53a 

*  FeatbcrstODe  o.  Hunt,  1  L.  J.  49;  Chitty,  Add.  79a 
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rum  being  implied,  which  excludes  from  the  partnership  the 
personal  representatiyes  of  a  deceased  partner  %  although  his 
effects  and  his  representatives  are  liable  for  his  past  contrac- 
tions as  a  partner  '•   2^,  By  the  sequestration  of  the  company, 
or  the  execution  of  a  trust4eed  for  behoof  of  their  creditors, 
as  either  of  these  events  puts  an  end  to  the  concern,  and 
transfers  the  whole  property  to  new  parties ;  or  by  the  seques- 
tration of  an  individual  partner,  which  transfers  his  interest 
to  a  new  party,  who,  on  the  principle  of  delectus  persovuB^  can- 
not be  substituted  for  him  as  a  partner.     A  truslnleed  for 
his  creditors  would,  on  this  principle,  have  the  same  effect. 
In  England,  an  act  of  bankruptcy  by  one  of  several  part- 
ners cuts  off  his  power,  as  an  act  of  bankruptcy  in  name  of 
the  company  cuts  off  the  power  even  of  solvent  partners  to 
indorse  bills  belonging  to  the  company  ^.     But  if  the  com- 
pany is  still  in  trade,  and  a  person  who  has  become  bank- 
rupt continues  ostensibly  a  partner,  for  instance,  if  his  name 
remains  in  the  firm,  he  may  accept  a  bill  with  the  firm,  so 
as  to  bind'  them  in  a  question  with  a  bonajide  indorsee  ^.    In 
a  recent  Scotch  case,  where  a  partner  of  a  company  which 
had  signed  a  bill,  after  getting  his  certificate  under  a  com- 
mbsion  of  bankruptcy  against  him,  wrote  a  letter  to  the  hol- 
der of  the  bill,  signed  by  the  company  firm,  the  Court  refused 
to  pass  a  suspension  by  him  of  a  charge  on  the  bill,  without 
caution  ^. 

Partnership  ceases,  3if,  By  the  renunciation  of  any  one 
partner,  which  dissolves  the  partnership,  and  may  be  mside  on 
the  shortest  notice  ^,  unless  there  is  a  stipulation  to  the  con- 
trary, subject,  however,  to  the  restriction,  that  he  cannot  take 
an  undue  advantage  of  the  other  partners  by  making  it  un- 

• 

'  Vide  opinion  of  Lord  Chancellor  Eldon  in  Crawsbay  v.  Maule,  1  Will. 
Ch.  Cas.  192. 

'  Jacomb  v.  Harwood,  2  Ves.  sen.  265;  Daniel  v,  Crots,  3  Vet.  tea.  277; 
Deraynes  o.  Noble,  I  Meriv.  616. 

'  Thomason  v,  Frere,  10  £ast.  418;  Ramsbottom  v*  Lewis,  1  Camp.  278. 

*  Lacy  V.  Wjoolcot,  2  D.  and  R.  458. 

*  Hunter  v.  Evans  and  others,  9th  Dec.  1830,  9  S.  and  D.  158. 

*  2  Bell,  631,  per  Sir  William  Grant  in  Featberstonehaugh  o.  Fenwick.  17 
Vei.  jun.  298;  alsopsr  the  Lord  Chancellor  in  Crawsbay  p.  Maule,  note  L 
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fairly  '.  4^A,  By  the  incapacity  of  a  partner,  which  is  vari- 
ously interpreted^  according  to  the  duties  that  he  has  to  per- 
form by  the  contract ;  there  being  no  reason  to  hold  that  every 
illness,  which  may  disable  him  for  a  time,  dissolves  the  parf>« 
nership,  while  inveterate  insanity  in  a  partner  who  was,  by  the 
contract,  to  contribute  his  skill  and  industry,  would  probably 
do  so '.  In  these  cases,  the  partnership  is  dissolved  by  the 
removal  even  of  one  partner ;  and  any  arrangement  by  which 
it  may  be  continued  under  the  firm  is  a  new  contract.  Ac- 
cordingly, when  such  a  change  takes  place  in  a  house  which 
has  a  cash-credit  with  a  bank,  the  bank,  if  it  wishes  to  give 
credit  to  the  new  company,  and  to  retain  their  claim  against 
the  former  cautioners,  must  either  get  a  renewal  of  their 
bond,  or  have  their  assent,  directly  or  indirectly,  to  the  new 
credit  given '.  In  a  case  %  where  a  person,  who  had  a  claim 
against  a  company  for  an  account,  agreed,  on  the  formation  of 
a  new  company  with  the  same  partners,  excepting  one  who 
had  retired,  to  take  a  bill  for  the  debt  from  the  new  company, 
payable  at  six  months,  the  Court  held  that  the  retired  partner 
was  thereby  discharged,  and  that  the  old  claim  was  innovated 
by  the  credit  to  the  new  company.  But,  if  a  company  con- 
tinues to  do  business  imder  its  former  firm,  notwithstanding 
the  removal  of  one  or  more  partners,  any  contracts  by  third 
parties  with  reference  to  the  firm,  and  not  the  individual  part- 
ners ;  for  instance,  bonds  for  cash-credits  to  a  public,  though 
not  a  chartered,  banking  company,  will  remain  entire  against 
the  subsisting  company^.     The  company  is  new,  in  so  far  as 

'  Marshall  v.  Mnnhall,  26th  Jan.  1815»  F.  C. 

'  Per  Lord  Chancellor  Eldon  in  Waters  v.  Taylor,  2  Ves.  and  Beames,  303. 

'  1  Bell,  370.  <  A  construction  founded  on  this  principle  was  given  to  a 
cautionry-bond  in  Siroson  v*  Cooke,  8  Moore,  588. 

'  Buchanan  v.  SotnmerTille^  1 9th  Feb.  1779,  Morr.  3402.  In  a  recent 
English  case,  David  v,  Elh'ce  and  another,  C  and  Pay.  368,  5  B.  and  Cr.  196» 
where  one  of  the  partners  of  a  banking  company,  which  owed  the  plaintifi*  a 
balance  on  a  cash-account,  had  retired,  and  the  plaintiff's  balance  had  been 
transferred  to  the  account  of  a  new  firm,  he  was  still  held  to  have  a  claim  for 
this  balance  against  the  retired  partner,  though  the  transference  of  it  had  been 
notified  to  him,  and  he  had  not  only  expressed  his  confidence  in  the  new  firm* 
but  had  asked  payment  fVbm  them,  and  had  drawn  a  bill  on  them  for  part  of  th^ 
balance.     But  each  case  of  this  kind  must  be  decided  on  its  own  circumstances. 

•  1  Bell,  370,  and  2  Bell,  636. 
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regards  the  claims  of  partners  inter  se.  But  the  firm,  with^ 
reference  to  which  third  parties  contracted,  remains  the  same. 

There  is  one* case  ^  not  falling  precisely  under  the  fore- 
going principles,  but  connected  with  them,  where  two  persons, 
**  William  and  George  Murray,"  agents  for  a  bank,  had  taken 
a  bill,  which,  after  George  Murray  retired,  was  indorsed  by 
William,  in  name  of  the  old  firm,  to  ^^  William  Murray  and 
f  ^  Son,"  who  then  became  agents.  In  this  case,  the  Court, 
proceeding  probably  on  the  ground  that  the  two  concerns, 
being  both  agents  for  the  bank,  were  truly  the  same,  allowed 
the  books  of  the  former  concern  to  be  admitted  against  the 
latter,  as  evidence  that  the  bill  had  been  given  for  an  unlawful 
consideration. 

5^A,  Partnership  may  be  dissolved,  so  far  as  the  partners 
are  concerned,  on  expiration  of  the  period  fixed  for  it  by  the 
contract. 

But  besides,  certain  steps  are  necessary  to  make  the  disso^ 
lution  effectual  against  the  public,  so  as  to  free  the  partners 
from  debts  afterwards  contracted  in  name  of  the  company. 
The  mandate  to  each  partner,  which  partnership  implies, 
having  been  once  publicly  exercised  by  him,  third  parties  are 
entitled  to  hold  that  it  continues  till  its  termination  has  been 
notified  to  them,  or  has  become  notorious.  The  effect  of  no-t 
toriety,  in  dissolution  by  death  or  sequestration,  shall  be  after- 
wards considered.  But  with  regard  to  other  modes  of  disso- 
lution, viz.  by  renunciation,  incapacity,  or  the  expiration  of 
the  stipulated  term  of  copartnery,  none  of  which  are  notorious, 
third  parties  must  have  express  notice  '•   Those  who  have  dealt 

« 

>  Fintaysoo  o.  Murray  and  Son,  27tb  June  1822,  1  Shaw,  531. 

'  Some  of  the  remarks  which  have  been  made  already,  226,  with  regard  to 
the  incapacity  of  a  mandant,  as  affecting  third  parties  contracting  with  the  man- 
datary, apply  equally  to  the  incapacity  of  a  partner,  as  affecting  his  interest  in 
the  partnership. 

The  reverse  of  the  doctrine  stated  in  the  text  was  once  held,  in  Armour  vi 
Gibson,  29ifa  Nov.  1774,  Morr.  14675,  where  a  party,  having  withdrawn  from  a 
company  at  the  end  of  three  years,  in  terms  of  a  reserved  power  in  the  contract, 
by  a  minute  entered  in  the  books,  but  without  any  other  notification,  was  found 
entitled  to  a  suspension  of  diligence  used  against  him  on  bills  granted  afterwards 
in  name  of  the  company.    But  a  different  doctrine  was  held,  in  Bolton  p.  Manfr, 
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with  the  company  must  receive  notice,  to  counteract  the  know- 
ledge which  they  have  of  its  former  state,  from  their  own 
course  of  dealing.  1  •  The  most  obvious  mode  of  notice  is  by 
circulars,  which,  according  to  Lord  Ellenborough,  it  is  pru- 
dent to  send  <^  to  all  with  whom  the  partners  had  dealings'." 
If  a  circular  is  put  into  the  Post-office  properly  addressed,  the 
presumption  will  be,  as  with  a  letter  notifying  the  dishonour 
of  a  bill  *,  that  it  reached  the  party  to  whom  it  was  addressed, 
and  he  will  be  bound  to  prove  that  it  did  not  '•  2.  Such  a 
change  in  the  firm  as  must  excite  observation,  and  should  lead 
all  parties  interested  to  inquire  anew  into  its  character  and 
credit,  will  operate  as  sufficient  notice,  even  with  reference  to 
previous  customers,  especially  if  it  appears  in  documents  habi- 
tually issued  to  customers  \  3.  The  delivery,  at  the  house  of 

field,  Hunter  and  Co.,  2 lit  Nov.  1786k  2  Bell,  639,  note  7,  where  a  secret 
change  in  a  partnership  was  held  not  to  affect  a  third  party,  without  intimation ; 
and,  in  the  subsequent  case  of  Dalgleish  v.  Fleming,  24ch  May  1791,  Morr, 
14595^  it  was  decided  that  a  private  agreement  dissolving  a  partnership  at  a  cer- 
tain time  could  not  release  a  partner^  from  the  payment  of  bills,  granted  under 
the  company's  firm  by  the  managing  partner,  after  the  stipulated  dissolution,  but 
before  it  was  publicly  advertised.  Vide  Perring  v.  Hone,  4  Bingh.  28 ;  12 
Moore,  13& 

'  Jenkins  o.  Blisard,  1  Stark.  418*    In  this  case,  which  was  an  action  against 

* 

a  partner  on  a  promissory-note,  granted  under  the  company  firm,  it  being  pro* 
Ted,  on  the  one  hand,  that  the  dissolution  of  the  company  had  been  previously 
notified  in  the  Gaxette  and  in  the  Chronicle,  which  the  plaintiffs  took  in,  and  of 
which  the  copy  containing  the  notice  was  delivered  at  their  house  ;  and,  on  tha 
other  hand,  it  being  proved,  that  they  were  customers  of  the  bouse,  that  their 
pass-book  of  furnishings  was  sent  to  them  after  the  notice,  with  the  title  of  the 
company  as  before,  and  that  the  firm  still  appearedjabove  the  shop.  Lord  Ellen- 
borough,  (expressing  the  opinion  cited  in  the  text,)  left  the  whole  evidence  to 
the  Jury,  who  found  for  the  plaintiff. 

>  Sanderson  e.  Judge,  2  H.  Bl.  509 ;  Scott  v.  Lifford,  1  Camp.  246. 

•  2  Bell,  640. 

*  This  was  the  opinion  of  the  Court  in  Dunbar  v.  Remington,  Wilson  and  Co. 
lOth  March  1810,  F.  C.»  where  the  chief  indication  of  a  new  arrangement  was 
a  change  in  the  firm.  In  Barfoot  and  others  p.  Dickenson  and  others,  3  Camp. 
147,  where,  in  consequence  of  the  partner  of  a  banking  bouse  retiring,  their 
printed  checks  had  been  altered  by  omitting  his  name,  this  change,  without 
advertisement  or  circulars  to  customers,  was  held  sufficient  by  Lord  Ellen- 
borough  to  affect  a  previous  customer,  and  he  was  therefore  non-suited  in  an 
action  againu  the  retired  partner  for  a  debt  oontncted  by  the  house  after  the 
alteration. 
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a  former  customer,  of  a  newspaper  contaming  nolioe  of  disso* 
lution,  is  one  circmnstance  to  prove  his  knowledge,  though  it 
will  not  per  se  be  sufficient'^  Still  less^  is  a  notice  in  the 
Grazette  sufficient  against  customers'.  In  one  case,  the  Court 
of  Session,  without  deciding  on  the  effisct  of  a  notice  in  the 
Gazette,  found  that  a  notice  in  one  provincial  newspaper  was 
not  binding  on  customers  ^.  The  only  general  rule  laid  down 
in  this  case  was,  that  there  must  be  reasonable  notice* 

With  regard  to  persons  who  have  not  dealt  with  the  com« 
pany  before,  there  is  a  difference  between  our  notions  and 
those  entertained  in  England.  In  England,  there  seems  to  be 
a  doubt,  whether  notice  in  the  Gazette  is  sufficient  in  all  cases 
even  against  strangers ;  it  being  held  in  some  cases  that  it  is% 
whereas,  in  another  case,  it  is  said  to  be  only  a  circumstance 
to  be  left  to  the  Jury  from  which  to  infer  notice^ ;  or  that  it 
is  not  to  be  considered  as  notice,  but  only  as  a  medium  of 
knowledge  ^.  At  all  events,  it  is  held  that  there  can  be  no  suffi- 
<dent  notice  without  either  an  advertisement  in  the  Gazette  % 

*  This  wu  one  of  the  circanutancet  left  to  the  Jury  in  Jenkins  v.  Blisard, 
already  cited  in  248,  note  1. 

*  Per  Lord  Kenyon  in  Graham  v:  Hope,  Peake,  154.  In  this  case,  although 
there  had  been  a  notice  in  the  Gaaette,  yet,  as  the  Jury  held  that  the  plaintiff, 
who  had  formerly  dealt  with  the  house,  had  got  no  special  notice,  thej,  under 
Lord  Kenyon's  direction,  found  for  him.  The  same  doctrine  was  recognised 
by  the  Court  of  Session  in  Douglas,  Wilson,  &g.  v.  Gordon  and  Co.»  24th  Dec. 
1814,  F.  C,  where  the  pursuers,  having  got  a  letter  of  guanintee  from  the  de- 
fenders for  the  price  of  a  quantity  of  soapers*  salts  to  be  furnished  to  a  com- 
pany, and  having  begun  the  furnishing  before  its  dissolution  was  notified  in 
the  Gazette^  and  continuing  it  afterwards,  he  was  found  to  be  warranted  in  do- 
ing so,  and  the  defenders  were  made  liable  to  him  as  guarantees  for  the  price, 
as  the  dissolution  bad  not  been  notified  to  the  punuers,  and  they  were  not  bound 
to  look  for  it  in  the  Gazette. 

*  Sawers  v.  the  Tiradestown  Victualling  Society,  24th  Feb.  1815,  F.  C,  and 
2  Bell,  641,  note  4. 

*  Per  Lord  Kenyon  in  Abel  v,  Sutton,  3  Esp.  IOSL  Vide  also  Lord  Ken- 
yon's opinion  in  Gorham  v.  Thomson,  Peake,  42 ;  Wrightson  v,  PuUan,  1  Stark. 
S75,  Bayley,  59,  where  a  notice  in  the  Gaaette  was  held  sufficient  to  relieve  a 
partner  from  a  bill  accepted  by  the  partnership  firm  after  the  notice,  though  ante- 
dated, so  as  to  appear  to  be  before  it. 

'  Per  Lord  Kenyon  in  Godfrey  v,  TumbuU  and  another,  1  Esp.  171 ;  and 
note  to  Peake,  155,  which  compare. 

*  Ar  Lord  Ellenborough  in  Williams  v.  Keates»  2  Stark.  290. 
V  Gorham  o.  Thomson,  Peake,  42. 
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or  knowledge  bj  the  party.  But,  in  Scotland,  the  most  recent 
doctrine  is,  that  persons  contracting  with  the  company  for  the 
first  time  are  bound  to  inquire  into  its  condition  at  thai  time^ 
and^  therefore,  with  regard  to  them,  notice  in  a  provincial 
newspaper  was  held  sufficient '.  This  doctrine  would  seem  to 
dispense  altogether  with  the  necessity  of  notice  as  to  such  par- 
ties. But  this  appears  to  be  doubtful ;  for,  supposing  that  they 
are  bound  to  make  inquiries,  they  will  be  misled  by  the  previous 
state  of  the  company,  unless  there  is  reasonable  notice  of  its 
dissolution*  The  true  doctrine,  therefore,  even  with  regard 
to  strangers,  appears  to  be,  that  there  should  be  at  least  such 
information  as  may  be  obtained  by  proper  inquiry.  But  know- 
ledge by  the  parties  will  supersede  the  necessity  of  proving 
notice.  Thus ',  where  it  appeared  that  the  plaintiff  knew  of 
the  deed  of  dissolution,  being  attorney  for  one  of  the  parties, 
though  its  execution  was  not  proved,  Lord  EUenborough  held, 
in  an  action  for  payment  of  a  bill  accepted  to  him  afterwards 
by  the  firm,  that  it  was  with  him  to  prove  that  the  deed  of  dis« 
solution  had  not  been  executed. 

It  has  been  held  in  England,  that  no  party  can  demand 
notice  of  the  retirement  of  a  sleeping  partner,  without  shew- 
ing that  be  was  known  to  be  a  partner '.  But,  in  Scotland,  it 
has  been  held  that  such  notice  is  equally  necessary  with  regard 
to  public  and  private  partners  ^. 

When  a  partner  has  given  due  notice  of  his  retirement,  he 
will  not  be  bound  by  subsequent  obligations  signed  under  the 
firm,  though  he  has  not  used  legal  measures  to  prevent  another 
partner  from  continuing  the  firm  ^.   But  any  act  of  connivance 

*  Sawers  9.  Tradestown  Society,  249,  note  3.  Vida  particularly  Lord  Ro- 
bertion't  opioion  in  that  case. 

'  Paterson  v.  Zachariab  and  Arnold,  1  Stark.  71,  part  2. 

'  Per  Lord  Kenyon  in  Etans  v.  Drummond,  4  £sp.  89.  Ftcb  alio  Carter 
V.  AVballey,  1  B.  and  Ad.  13. 

«  Hay  o.  Mair  and  otbera,  27ili  Jan.  1809,  F.  C.  Vide  Fox  fr.  Clifton,  6 
Bingb.  792. 

*  Ibis  was  found  in  Newsome  v.  Coles,  2  Camp.  617,  where  the  disaolution 
of  a  partnership  haying  been  notified,  both  in  the  Gasette  and  by  circulars  to 
customers,  the  defendant,  (a  partner,)  was  held  by  Lord  £lienborough  to  haT« 
DO  concern  with  the  subsequent  use  of  the  firm  by  another  partner,  and  waa 


DISSOLUTION  BY  SEQUESTRATION.— BY  DEATH.  251 

in  such  a  proceeding,  as  permitting  the  former  sign,  which 
contains  his  name  as  part  of  the  firm,  to  remain  over  the  door ', 
or  agreeing  that  his  name  should  be  used  in  a  promissory-note, 
with  the  names  of  the  other  partners,  will  render  him  liable  *. 
It  has  been  even  found,  that  when  a  partner  intimates  the  dis- 
solution, but  informs  the  person  to  whom  he  intimates  it  that 
his  name  is  to  remain  in  the  'firm  for  a  time,  that  person  will 
have  a  claim  against  him  for  a  note  which  is  granted  in  name 
of  the  firm,  before  the  time  expires '. 

The  dissolution  of  a  company  by  sequestration  is  made 
public  by  the  statutory  advertisements  respecting  the  sequesl^ 
tration,  which  must  be  inserted  in  the  London  and  Edinburgh 
Gazettes. 

It  has  been  laid  down  %  that  the  death  of  a  partner  would 
probably  in  itself  dissolve  the  partnership,  without  notice. 
The  point  does  not  appear  to  have  been  decided ;  but  it  is 
suggested  by  a  learned  author  ^,  that  the  publication  of  the 
death  in  the  usual  way  would  place  the  knowledge  of  it  within 
the  reach  of  ordinary  vigilance.  Perhaps  the  rule  with  re- 
gard to  a  partner's  death,  as  releasing  his  representatives 
from  subsequent  company  obligations,  should  be  the  same 
which  has  been  stated  regarding  the  cessation  of  mandate  by 
death,  viz.  that  the  death  is  presumed  to  be  known  to  third 
parties,  and  Yhat  this  presumption  cannot  be  redargued  with- 
out proving  that  it  was  not  and  could  not  be  known,  even  By 
making  all  proper  inquiries.  If  this  is  proved,  the  mandate 
implied  in  partnership  will  probably  remain  effectual  as  well 
as  an  ordinary  mandate.  In  a  case  **,  where  certain  partners 
of  a  company  had  joined  in  a  bond  for  a  cash-credit  to  the 
company,  with  two  other  persons  not  partners,  the  heirs  of 
one  of  the  partners  who  had  died,  but  whose  death  had  not 

thererore  found  not  liable  for  a  bill  accepted  under  it.  Vide  also  Wrightaon  t^. 
Pullan,  1  Surk.  375. 

1  Williams  0.  KeaU  and  Archer,  2  Stark.  290;  Dolman  v.  Orchard  and 
others,  per  Abbott,  C.  J.,  2  C.  and  Fny.  104. 

*  Brown  v.  Leonard  and  Busk,  2  Chttty's  Rep.  120. 

*  Per  Lord  Chancellor  Eldon,  3  Merivale,  614.  «  Ibid. 
«  2  Bell,  639. 

'  Patcrson  t^.  Calder,  5th  July  1806,  F.  C. 


S52  DEATH.-— KFFECT  OF  DISSOLUTION. 

been  notified  to  the  bank,  were  found  liable  to  relieve  the  ob- 
ligants  who  were  not  partners  from  the  advances  made  by  the 
bank  on  the  cash-credit,  even  after  their  ancestor's  death. 
But  the  obligation  might  perhaps  be  held  an  individual  obli- 
gation, which  transmitted  against  heirs,  unless  expressly  re- 
called. 

The  rules  already  mentioned  for  notifying  the  dissolution 
of  partnership  when  notice  is  necessary,  are  applicable  to  all 
concerns  by  which  a  joint  credit  has  been  raised,  and  likewise 
to  the  revocation  of  mandate,  so  far  as  notice  of  it  is  re- 
quired. 

The  dissolution  of  a  partnership,  duly  notified,  terminates 
the  implied  mandate  of  each  partner  to  bind  the  others,  so 
that,  although  one  partner  should  be  authorised  to  recover 
and  discharge  the  company's  debts,  he  is  no  longer  entitled 
to  subscribe  bills  with  the  firm,  so  as  to  bind  the  other  part- 
ners '•  Though  the  partners  have  still  a  joint  interest  in  the 
funds,  their  characters  are  distinct,  and  any  bill  or  note,  to 
be  binding  against  them,  must  be  signed  by  them  all '.  But 
it  has  been  decided,  in^  case  already  cited  %  that  a  bill  drawn 
in  name  of  a  company  by  a  partner,  with  a  blank  for  the  date 
and  sum,  and  filled  up  by  a  clerk  of  the  company,  after  this 
partner's  death,  and  after  the  assumption  of  a  new  firm,  with 

^  In  Kilgour  v,  Fiolayson,  223,  note  3,  where  the  ground  of  claim  was  a 
biU  drawn,  with  the  company  6rm,  by  the  partner  of  a  dissolved  company  who 
bad  the  powers  above  mentioned,  it  was  admitted  that  the  bill  could  not  bind  the 
other  partners ;  and  the  claim  was  rested  on  the  ground  of  the  proceeds  having 
been  applied  to  their  use,  which,  however,  was  likewise  unsuccessful.  The  same 
doctrine  was  held  by  Lord  Kenyon  regarding  the  indorsement  of  a  bill  made 
under  the  like  circumstances,  in  Abel  v.  Sutton,  3  £sp.  108 ;  and  also  in  Dal- 
gleish  V.  Sorley,  24th  May  1791,  Bell's  Cases,  487.  Vide  likewise  Henderson 
V.  Wilde,  2  Campb.  661.  In  another  case,  King  o.  Smith,  4  C.  and  Pay.  108^ 
it  was  ruled,  that  one  partner  of  a  dissolved  company  might  draw  a  bill  on  a 
company  debtor  for  his  debt,  and  that  a  stipulation  by  the  partners,  that  the 
other  partner  should  receive  the  company  debts,  was  no  defence  against  an  ac- 
tion by  him  for  this  bill,  as  each  partner  had  an  implied  power  to  recover  com- 
pany debts. 

'  Per  Lord  Kenyon  in  Abel  v.  Sutton,  278,  note  2.  Vide  also  Dolnum  v. 
Orchard,  104,  2  C.  and  P.,  and  Harris  ex  parte,  1  Madd.  58a 

*  Per  Lord  EUenborough  in  Usher  v,  Dauncey,  4  Campb.  97,  mUe,  63» 
note  1. 
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a  date  previous  to  the  termination  of  the  old  company,  was 
good  against  its  other  partners  in  the  hands  of  an  onerous  in- 
dorsee. The  power  conferred  by  the  subscription  of  the  iSrm 
to  this  blank  instrument  was  justly  held  to  emanate  from  the 
company,  and  not  from  the  individual  who  subscribed. 
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CHAPTER  III. 


OF  THE  TBANSVERENCE  OF  BILLS  AND  NOTES. 


Bills  and  notes  which  are  payable  to  the  bearer,  or  to  a 
certain  person  or  bearer  %  or  are  blank  in  the  creditor's  name', 
or  are  blank  indorsed,  may  be  transferred  by  delivery,  seeing 
any  holder  is  entitled,  by  their  terms,  to  exact  payment. 

The  holder  is,  in  general,  entitled  to  make  good  such  do- 
cuments, without  proving  the  consideration  given  for  them  ^. 
If  it  is  alleged  that  he  acquired  them  fraudulently,  this  must 
be  proved  *,  In  this  point  our  law  differs  from  that  of  Eng- 
land, where  it  seems  to  be  held,  that  if  a  biU  or  note  has  been 
lost  or  stolen,  the  holder  must  prove  that  he  gave  value  for 
it '.  How  far  the  same  rule  holds  with  a  party  receiving  such 
documents  after  the  term  of  payment,  shall  be  afterwards 
considered. 

'  Grant  V.  Vaugban,  Bur.  1516 ;  per  Eyre,  C.  J.,  in  Gibson  v*  Minet,  I  H. 
Bl.  405. 

'  AnteOf  80-2.  In  Wookey  v.  Poole,  4  B.  and  A.  1,  it  was  decided  by  the 
Court  of  King's  Bench,  that  an  Exchequer  bill  payable  to  or  order, 

being  likewise  declared  payable  to  bearer  by  a  memorandum  at  the  foot  of  it, 
was  transferable  by  delivery.  It  was  assimilated  in  this  respect  to  a  bill  of  ex* 
change. 

'  Anteot  95.  and  the  cases  of  Lambton  and  Co.  v.  Marshall,  and  Scott  and 
Co.  V.  Kilmarnock  Banking  Co.  there  mentioned.  The  judgment  in  the  firrt 
of  these  cases  proceeds  specially  on  the  ground  that  the  holders  of  the  bill  in 
question  bad  aoerred  onerosity  and  bona  files,  and  that  no  proof  of  the  contrary 
had  been  offered  ;  and  to  this  judgment  the  Court  unanimously  adhered,  on  the 
ground  that  there  is  no  ret  vindicatio  against  onerous  holders  of  bills  and  bank- 
notes, their  onerosity  being  presumed,  according  to  the  principles  of  the  first 
judgment,  from  their  holding  a  bill  blank  indorsed,  or  from  their  mere  posses- 
sion of  a  bank-note. 

*  Vide  note  3*  '  Antea,  94,  nv>tc  3,  and  cases  there  cited. 
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The  delivery  of  a  bill  or  note,  as  has  been  already  .seen  % 
is  necessary  to  complete  the  transference,  though  it  will  be 
generally  presumed  from  possession.  But  besides,  in  all  bills 
or  notes  made  payable  to  a  certain  individual,  there  must  be 
an  indorsation  by  the  payee ',  or,  as  already  explained,  his 
name  must  be  subscribed  on  the  back  of  it,  either  with  or  with- 
out an  order  of  payment  prefixed. 

It  has  been  held^,  that  dividends  from  a  sequestrated  es- 
tate on  bills  or  notes  which  have  been  ranked,  are  transmissible 
only  by  assignation,  the  right  to  them  arising,  not  merely 
from  the  bill  or  note,  which  is  alone  indorsable,  but  from  the 
deliverance  of  ranking.  It  is  even  laid  down  by  a  learned 
author  \  that  assignation  is  the  only  competent  mode  of  trans- 
mitting bills  or  notes  after  a  claim  has  been  made  upon  them 
under  a  sequestration,  or  in  a  ranking  and  sale,  or  multi- 
plepoinding,  or  even  under  a  private  trust  executed  by  the 
debtor  for  behoof  of  his  creditors.  But,  although  assignation 
may  be  advisable,  it  does  not  appear  that  indorsement,  in  such 
cases,  is  ineffectual.  The  constitution  of  the  debt  does  not 
appear  to  be  altered  by  transference  of  the  debtor's  funds  to  a 
trustee,  or  by  lodging  a  chum,  so  as  to  render  it  not  indor- 
sable. It  is  only  the  actual  ranking  which  seems  to  consti- 
tute a  new  claim,  and  to  render  assignation  necessary. 

In  an  early  case^,  where  a  bill  contained  the  following 
clause,  addressed  to  the  acceptor,  "  this  with  their  receipt," 
(viz.  the  receipt  of  the  payees,)  "  shall  oblige  me  to  repay  the 
"  like  sum  to  you  or  your  order,"  and  the  acceptor,  after 
making  payment,  and  getting  the  requisite  receipt  annexed  to 
the  bill,  indorsed  the  obligation  to  a  third  party,  the  latter  was 

*  AnUa,  159.  In  Bolton  v.  Puller,  1  Bos.  and  Pull.  539,  a  bill  which  had 
been  sent  to  a  mercantile  house  blank  indorsed  was  held  to  vest  in  them,  though 
it  did  not  reach  them  till  after  their  bankruptcyi  in  respect  that  it  was  remitted 
before  their  bankruptcy,  and  that  the  house  to  which  it  was  remitted  was  a 
creditor  of  the  remitter.     It  was  therefore  held  that  it  could  not  be  recalled. 

'  Per  Eyre,  C.  J.,  in  Gibson  v,  Minet,  1  H.  BL  505»  who  expresses  this 
opinion  with  reference  to  bills  or  notes  payable  to  a  particular  person  or  order. 
In  Scotland,  as  already  shewn,  85,  the  same  rule  would  apply,  whether  the 
words  **  to  order  **  were  added  or  not 

•  Wallace,  Hamilton  and  Co.  v.  Campbell,  8th  June  1821,  1  Sh.  53,  F.  C 
«  Vide  2  Bell,  20. 

<  Grierson  p.  The  Earl  of  Sutherland,  28th  June  1727,  Morr.  1447. 
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thereafter  found  entitled,  as  indorsee,  to  exact  payment.  This 
decision  is  said  to  have  been  given,  ^^  in  respect  the  obligement 

to  repay  was  engrossed  in  the  bill,  and  that  the  indorsation 

implied  an  assignation."  But  such  a  mode  of  transference 
would  not  probably  be  now  held  effectual,  either  as  an  indorse- 
ment, or  as  an  assignation. 

It  has  been  shewn  ',  that  bills  or  notes,  though  not  indor- 
sable  in  England,  without  the  words  "  to  order,"  or  equiyar- 
lent  words,  are  indorsable  in  Scotland.  Checks  on  bankers 
are  indorsable  both  in  Scotland  and  in  England  '• 

Any  objection  affecting  the  validity  of  a  bill  or  note  must 
nullify  the  indorsement,  since  it  is  accessory  to  the  bill  or  note. 
K  the  nullity  is  apparent  exfacie^  the  indorsement  will  not  be 
good  even  as  a  new  bill  by  the  indorser  to  the  indorsee,  be-* 
cause  it  is  only  an  obligation  in  terms  of  the  bill  or  note,  which, 
ex  cancegsisy  is  null  from  its  terms  ^.  But  when  there  is  no 
such  nullity  ex/acie^  the  indorsement  becomes  a  good  bUl  by 
the  indorser  to  the  indorsee. 

M 

'  Aniea,  85. 

*  M'Gilchrist  v.  M'Arthur,  anUa,  192,  note  1.  The  same  thifig  it  implied  in 
Boebm  v.  Stirling.  7  T.  R.  430,  where  action  was  sustained  on  a  banker's 
check  at  the  in&tance  of  an  indorsee  against  the  drawer. 

'  In  this  view,  the  decision  in  Thoirs  v.  Fraser,  anieaf  16,  note  3,  whereby 
the  indorsee  was  denied  recourse  against  the  indorser,  was  correct,  although 
the  ground  of  nullifying  the  bill,  viz.  that  it  stipulated  annualrent  and  penalty, 
would  not  probably  be  now  sustained. 
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Section  I. 
Who  may  indorse  ? 

A  bill  or  note  maj  be  indorsed  by  the  payee,  or  a  person 
to  whom  it  has  been  transferred  by  him. 

Indorsement  by  a  person  not  payee  is  void,  though  his  name 
and  simame  be  the  same  with  those  of  the  payee,  and  though 
the  latter  be  not  so  described,  as  to  distinguish  him  '.  There 
is  here  an  error  in  essentialibus  of  the  indorsee's  title.  ^  But 
such  an  indorsement  affords  a  claim  against  the  indorser,  and 
against  subsequent  indorsers  '•  An  indorsement,  forged  by  a 
party  not  bearing  the  same  name  with  the  creditor  in  a  bill  or 
note,  cannot  convey  a  title  even  to  a  person  taking  it  bona  fide 
add  for  vidue  ^,  against  even  the  drawee  who  signed  it  with 
this  forged  indorsement,  because  the  drawee  is  bound  to  look 

'  Id  Mead  o.  Toung,  4  T.  R.  26,  this  was  decided  by  the  Court  of  K.  B., 
in  the  case  of  a  bill  payable  to  <'  Henry  Davis  or  order/'  but  which  another 
Henry  Davis  had  indorsed  for  value  to  the  plaintiff.  The  Court,  (  Buller,  Aa- 
shurst  and  Grose,  J.,  o.  Lord  Kenyon,  C*  J.,)  held  that  evidence  of  this  fact, 
which  the  Chief  Justice  had  refused,  was  admissible,  and  therefore  granted  «  new 
trial. 

■  Bayley,  13i. 

'  In  Borland  v.  Thistle  Bank  of  Glasgow,  Feb.  1768,  Morr.  877,  it  was  de- 
cided that  a  bank  was  not  liable  for  the  value  of  forgeries  committed  in  its  name, 
and  was  entitled,  when  a  forged  note  was  presented  to  them,  to  put  a  mark  on 
it,  certifying  the  forgery,  to  prevent  its  circulation.  In  Cheap  v.  Hanby,  cited 
3  T.  R.  127,  one  of  two  bills  of  the  same  set  having  been  lost,  and  having  got 
into  the  hands  of  a  third  party,  who  recovered  the  amount  from  the  drawees  by 
forging  the  payees'  indorsement,  the  payees  were,  notwithstanding,  found  en* 
titled  to  recover  on  the  other  bill.  In  Smith  r.  Chester,  1  T.  R.  655,  and 
Forster  and  another  v,  Clements,  2  Campb.  17,  it  was  held  indispensable  for  the 
plaintiff  suing  on  a  bill  or  note  to  prove  the  indorsement  by  the  payee.  In 
Scotland,  its  genuineness  would  have  been  presumed.  But  these  decisions  settle, 
at  all  events,  that  a  forged  indorsement  cannot  give  any  title.  If  the  6rst  in- 
dorsement was  blank,  as  it  appears  to  have  been  in  these  cases,  a  proof  of  its 
being  made  by  any  bolder  must  have  been  suflScient ;  because,  as  will  afterwards 
appear,  if  there  is  one  blank  indorsement,  any  bearer  of  the  bill  or  note  may  de^ 
lete  all  the  subsequent  indorsements,  and  will  then  have  a  good  title  by  virtue 
of  it  alone.  The  principle  of  these  decisions  was  also  followed  in  refusing  credit 
to  bankers  fur  payment  of  a  bill  accepted  by  them  on  the  faith  of  a  forged  in- 
dorsement in  the  payee's  name^  in  Bagnall  and  Hand's  Assignees  v.  Shepherd, 
reported  by  Cbitty,  287. 
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only  at  tiie  drawer^  sigsaliire,  aad  attests  only  its  genuine- 
ness by  his  signature  \ 

An  indorsement  by  a  minor,  though  it  does  not  bind  himself, 
will  giye  a  right  of  action  against  other  parties  to  the  bill  or 
note '.  An  indorsement,  also,  by  a  person  who  has  right  to 
a  bill  or  note  erfacie^  will  give  theindorsee  a  title  to  it,  though 
the  indorser  has  got  it  for  a  different  purpose ;  for  instance, 
though  he  should  have  received  a  bill  to  be  discounted  for 
another,  and  pays  it  into  his  own  account^,  or  though  he 
should  have  got  it  to  recover  payment,  and  indorses  it  away 
for  value  *.  The  same  rule  has  been  held  to  apply  to  navy 
bills  ^  and  Exchequer  bills  ^« 

It  has  been  already  shown  that  indorsement  establishes  a 
presumption  of  the  indorsee's  onerosity  and  b<majides^  which, 
in  Scotland,  cannot  generally  be  redargued  except  by  his  writ 
or  oath  ^.  It  will  afford  a  good  objection,  however,  against 
his  right,  if  it  be  proved  by  his  writ  or  oath  that  he  got 
the  bill  or  note  from  the  indorser  with  an  order  not  to  nego- 
tiate it,  as  he  would  have  occasion  to  ask  it  back  ®.     The 

>  PtT  Buller,  X,  in  So^tb  v.  Chester,  or/m,  258|  note  3. 
'  Aniea,  204 ;  and  vide  Taylor  r.  Croker,  cited  ibid,  note  4i. 

*  Ramsbottom  v.  Cator,  1  Siark.  288;  but  vitU  post,  Crancb  v.  White, 
1  Bingb.  N.  S.  414,  where  a  party  who  had  ukcn  a  bill  from  a  person  who  owed 
a  debt  to  his  mother,  and  placed  it  to  her  account,  and  refused  to  give  it  up,  on 
learning  that  bis  author  had  got  it  only  to  be  discounted,  was  found  liable  to  an 
action  of  trover  for  it.  It  is  not  easy  to  account  for  this  decision,  if  his  title  was 
complete,  and  he  was  at  first  in  bona  fide, 

*  Collins  V.  Martin,  1  Bos.  and  Pull.  651.  A  similar  rule  is  laid  down  by 
Eyre,  C.  J.,  in  Bolton  v.  Puller,  1  Bos.  and  Pull.  539,  as  likewise  by  the  Lord 
Chancellor  in  tx  parte  Pease,  1  Rose,  B.  C,  238,  where  he  holds  the  point  to 
be  quite  settled. 

*  Goldsmid  t^.  Gaden,  cited  in  Collins  v.  Martin,  1  Bos.  and  Pull.  649,  where 
brokers  advancing  money  on  navy  bills  deposited  with  them  were  found  entitled 
to  make  good  their  security  on  them,  though  the  party  depositing  them  had  got 
them  from  the  previous  holder  for  a  different  purpose. 

'  Wookey  e.  Poole,  antea^  255,  note  2. 
'  Antea,  95,  ei  seq. 

*  Vide  Roberts  v.  Eden,  I  Bos.  and  Pull.  396»  where  these  facts  appear  to 
have  been  established  by  other  evidence.  In  Scotland,  they  could  not  have  been 
proved  but  by  the  holder's  writ  or  oath.  In  Bolton  v.  Puller,  1  Bos.  and  Pull. 
539,  where  a  person  had  depostted  bills  blank  indorsed  with  a  house  in  Liver- 
pool, to  retire  certain  acceptances  of  his  payable  at  a  house  in  London,  and  where 
the  Liverpool  house,  while  they  allowed  the  London  house  to  debit  them  with 
these  acoeptaofea  in  their  general  account,  transmitted  the  bills,  likewise  blank 
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same  objection  will  apply  against  any  person  who  has  receired 
a  bill,  as  agent,  for  a  special  purpose,  or  against  any  third 
party  who  talies  the  bill  from  him,  knowing  the  limited  nature  of 
his  right  ^  But,  when  a  bill  blank  indorse  was  deposited  with 
the  holder,  as  a  security  for  bills  which  the  latter  had  accepted 
for  the  indorser's  accommodation,  and  the  indorser  retired 
these  bills,  but  only  with  the  proceeds  of  new  biUs  which  were 
accepted  for  him  by  the  same  party,  the  deposited  biU,  not 
being  taken  up,  was  held  to  be  a  security  for  these  new  bills, 
and  effectual  against  the  acceptor,  though  the  indorser  had 
desired  the  holder  not  to  present  it  to  the  acceptor,  as  he 
was  to  procure  a  new  bill  in  place  of  it,  which,  however,  he 
did  not '.  A  similar  decision  was  pronounced  in  Scotland  % 
as  to  the  right  of  a  party  to  hold  for  his  reUef  a  bill  which 
had  been  indorsed  to  him,  that  the  proceeds  might  be  applied 
to  the  interest  and  expenses  of  a  former  bill,  so  far  as  he  had 
paid  interest  and  expenses  on  that  bill. 

The  indorsee's  right  will  not  be  good,  if  it  appears  ex 
fojck  of  the  bill  or  note  that  his  indorser  held  it  for  another ; 
for  instance,  if  it  is  made  payable  to  him  or  order  "  for  ac- 
"  count  of"  another  party,  or  "  for  his  use,"  and  the  indor- 
see, notwithstanding,  takes  it  as  a  security  for  the  payee's 
private  debt,  since  he  is  certiorated  that  the  payee  had  no 
right  so  to  deposit  it  ^.  It  has  been  decided,  however,  that^ 
according  to  the  usage  of  London,  the  mere  writing  across  a 

iodoned,  to  the  same  account,  in  consequence  of  which  they  were  claimed  by 
the  assignees  of  the  London  house,  (though,  on  account  of  their  bankruptcy^ 
the  original  owner  of  the  biUs  was  obliged  also  to  retire  his  acceptances,)  the 
Court  of  C.  P.,  while  they  held,  on  grounds  stated  in  the  case,  that  the  Lon- 
don house  was  privy  to  the  purpose  for  which  the  bills  had  been  given  to  the 
Liverpool  house,  decided  that  they  were  applied  conformably  with  this  pur- 
pose, and  that,  therefore,  the  assignees  of  the  Liondon  house  had  right  to  them. 
At  the  same  time,  they  evidently  held,  on  a  ground  already  referred  to,  259,  note 
4,  that,  if  the  London  house  had  not  been  privy  to  the  purpose  of  originally 
giving  the  bills,  their  right  in  them  would  have  been  complete  by  indorsation, 
whether  the  Liverpool  house  had  applied  them  fuirly  or  note. 

•  Buchanan  t;.  Findlay,  9  B.  ai^d  Cr.  738;  Kay  v.   Flint,  8  Taunt.  21  ; 
Flint  ex  patU^  1  Swanst.  30 ;  Frere  tx  parte,  \  Mont,  and  Mac.  263. 

•  Pet  Best,  C.  J.,  in  Woodroffe  ».  Hayne.  1  C.  and  Pay.  600. 

•  Ramsay  p.  Roberts,  3d  Feb.  1831,  9  S.  D.  387. 

«  Treuttell  v.   Barandon,  8  Tnunt.  100 ;  Sigarney  v.  Lloyd,  8  B.  and  Cr. 
220,  S.  C. ;  in  Exchequer  Chamber,  5  Bingh.  525;  3  Younge  and  Jcrv.  221. 
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Banker^s  check  of  the  name  of  the  banker  of  a  party  to  whoin 
or  bearer  the  check  is  made  payable,  is  not  a  restrictive  in-^ 
dorsement  '•  It  has  been  also  ruled,  that  the  payee  of  a  bill, 
under  a  restrictive  title,  such  as  has  been  now  mentioned,  might 
effectually  discount  the  bill ',  because  the  money  paid  to  him 
on  discounting  it  is  held  to  have  been  received  for  his  consti* 
tuent's  benefit.  In  both  these  cases,  the  payee  has  the  title  to 
transfer',  and  th«  indorsee's  title  derived  from  it,  whether  given 
as  a  deposit  for  his  private  debt  or  not,  will  afford  a  good 
right  to  his  onerous  indorsee.  The  first  indorsee's  knowledge 
of  the  purpose  of  depositing  the  bill  with  his  indorser,  if  proved 
by  his  oath  or  writ,  for  instance  by  his  books,  would,  accord- 
ing to  our  law,  found  a  personal  objection  only  against  him<^ 
self. 

There  is  another  question,  viz.  how  far  a  restriction  in  the: 
title  of  the  holder  of  a  biU  or  note  can  affect  the  right  of  his 
creditors  to  it,  on  his  bankruptcy  ?  which  shall  be  considered 
in  the  chapter  on  bankruptcy. 

-  With  regard  to  the  transference,  by  a  bill-broker,  of  bills 
or  notes  lodged  with  him  by  his  customers,  to  third  parties, 
for  money  due  by,  or  advances  made  to  him,  it  has  been  re- 
cently decided  in  England,  \st^  That,  according  to  the  general 
law,  a  bill-broker,  who  receives  a  bill  to  be  discounted,  is  not 
entitled  to  transfer  it  in  a  mass  with  other  bills,  in  security  for 
a  previous  loan,  or  an  advance  made  to  himself'^.  2{f,  That  a 
third  party,  so  taking  it  in  a  mass  with  other  bills,  is  barred 
from  recovering,  if  he  had  reason  to  suspect  that  the  broker 
was  exceeding  his  powers  in  the  transference,  but  otherwise 
that  he  has  a  good  right  \   3^,  That,  according  to  the  usage 

'  Stewart  V.  Lee,  1  M.  and  Malk.  158. 

'  £vans  V.  Cramlington,  Carthew,  by  admitted  in  Treuttcli  v.  Barandon,  260, 
note  4,  where  the  discounting  of  a  bill  is  distinguished,  with  reference  to  ihis 
point,  from  the  depositation  of  it  for  the  indorser's  private  debt. 

'  In  Evans  o.  Cramlington,  note  2,  the  Court  of  King's  Bench  first,  and 
afterwards  the  Exchequer  Chamber,  held  that  the  legal  title  to  transfer  was  in 
tlie  payee.  The  legal  title  seems  to  have  been  also  considered  as  in  the  payee 
Id  the  case  of  Smith  v.  Kendall,  6  T.  R.  124,  though  the  note  on  which  he 
sued  was  taken  payable  to  him  "  for  value  received  in  trust  for  Mrs  £.  Thomp- 
'*  son.**  His  plea,  which  was  sustained,  was,  that  he  brought  the  action  to 
recover  back  the  money  for  her  use. 

*   Hayncs  r.  Foster,  4  Tyrwh.  65.  •  Id.  ibid. 
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of  LondoO)  it  is  lawful  for  bill-brokers  to  transfer  biDs  and 
notes  deposited  with  them  for  discount,  in  one  mass,  for  ad- 
vances made  to  them,  leaving  their  customers  to  claim  against 
them ' ;  and,  Athly^  That  third  parties,  taking  bills  on  the 
faith  of  such  a  usage,  have  a  good  claim  on  them  *• 

To  prevent  the  misapplication  of  securities  lodged  with 
agents,  whether  merchants,  bankers  or  others,  for  specific  pur- 
poses, an  act  was  passed  52  Geo.  III.  c.  63,  §  1,  2,  7  and  8, 
which  inflicted  certain  penalties  on  such  agents,  Ist^  When 
they  sell,  pledge,  negotiate,  transfer,  &c.  or  in  any  manner 
apply  to  their  own  benefit  any  debenture,  bill,  warrant,  order, 
state  lottery-ticket  or  certificate,  seaman's  ticket,  bank-receipt, 
bond,  deed,  note,  or  other  security  therein  particularly  men* 
tioned,  which  shall  be  entrusted  to  them,  without  any  powers 
to  sell  or  pledge  them,  or  the  interest  connected  with  them ; 
and,  2£ffy,  When  they  apply  to  their  own  use  any  bill,  note, 
draft,  check,  or  order  which  has  been  deposited  in  their  hands, 
with  orders  written  and  signed  by  the  owner  to  invest  it  in  the 
purchase  of  stock  or  in  any  other  manner.  Agents  having  a 
Sen  over  such  securities  for  advances,  which  authorises  them 
to  dispose  of  the  securities  for  their  indemnification,  were 
exempted  from  the  operation  of  the  act,  so  far  as  the  dis- 
posal of  the  securities  might  be  necessary  for  that  purpose. 
It  was  also  provided,  that  any  person  offending  in  Scotland 
against  this  act  should  be  punishable  by  fine  and  imprisonment, 
or  either  of  them,  or  by  transportation  for  any  period  not  ex- 
ceeding fourteen  years,  as  the  judge  or  judges  before  whom 
he  is  tried  shall  direct.  But,  by  7  and  8  Geo.  IV.  c.  27,  the 
foresaid  statute,  with  a  number  of  other  English  penal  statutes, 
were  repealed,  and,  although  the  statute  7  and  8  Greo.  IV. 
c.  29,  sect.  49,  revives  its  most  essential  enactments  with  re- 
ference to  England,  yet,  as  it  does  not  extend  them  to  Scot- 
land, it  may  be  doubted  whether  there  is  now  any  subsbting 
enactment  on  the  subject  relative  to  Scotland.  No  doubt,  the 
statute  which  repeals  the  52  Greo.  III.  c.[63,  describes  it, 
with  the  other  statutes  repealed,  as  being  in  force  in  England. 

*  Foster  v,  Peanon  and  othen,  5  Tyrwh.  255. 

'  Id.  ibid.  In  the  last  of  these  cases,  some  doubt  appears  to  have  been 
thrown  on  the  dccfsion  in  Haynes  v.  Foster,  e?en  as  to  the  general  illegality  of 
a  bill-broker  pledging  his  customers'  bills  in  mass  for  bis  own  previous  debt. 
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But,  as  the  repeal  is  absolute,  it  seems  to  include  the  whole 
statute,  with  those  clauses  of  it  which  apply  to  Scotland. 

It  has  been  shewn  that  the  right  of  any  bill  or  note  made 
payable  to  a  woman  vests,  on  her  marriage,  in  her  husband, 
and  that  he  then  becomes  alone  entitled  to  indorse  it  \  This 
doctrine,  with  its  consequences,  has  been  already  illustrated. 

The  right  of  an  executor  to  indorse  a  bill  or  note  belong- 
ing to  the  deceased,  and  the  consequences  of  his  indorsation, 
as  well  as  that  of  any  agent,  whether  indorsing  in  his  own 
name  or  merely  as  agent,  have  been  formerly  explained '.  We 
have  also  considered  the  rights  of  several  parties  to  whom  a 
bill  or  note  is  taken  payable  to  transfer  it,  both  when  they 
are,  and  when  they  are  not  in  partnership^. 

>  Amea,  813.4.  *  AtUea,  219  and  230. 

*  Antea,  232,  et  $eq. 
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Section  II. 
Time  and  Mode  of  Indorsation, 

1.  Time. 

K  an  indorsation  is  dated,  the  date  will,  as  already  laid 
down  %  be  probative.  K  it  is  not  dated,  its  date  will  be  pre-» 
sumed  to  be  that  of  the  biU  *.  A  bill  may  be  indorsed  before 
or  after  acceptance,  and  even  while  it  is  blank  in  every  thing 
but  the  drawer  and  indorser's  name '.  The  rules  as  to  the 
proper  date  of  bUls  or  notes  which  have  b^en  signed  while 
blank,  or  filled  up  only  with  the  dates  of  drawing  and  in- 
dorsing, have  been  already  explained  ^. 

A  biU  or  note  may  be  indorsed  either  before  or  after  the 
term  of  payment  *.  An  indorsement  after  the  term  of  pay- 
ment has  been  assimilated  to  the  drawing  of  a  new  bill  pay- 
able at  sight  ^.  A  bill  may  be  indorsed  after  it  is  protested 
for  non-acceptance  or  non-payment '' ;  and,  although  it  has 
been  said  that  bills  or  notes  cannot  be  indorsed  after  the  pro- 
test is  recorded  ^,  or  summary  diligence  raised  on  it,  yet  the 
contrary  is  now  established,  the  rule  being  that  the  bill  or 
note  may  be  still  indorsed,  but  that  the  protest,  with  the  de- 

■  AnUa^  60.  ^  AnUa,  60-5. 

■  AfdM,  62.  *  AnUa^  62,  ei  seq. 

*  In  ScotlftDd,  this  it  settled  by  a  number  of  cases.  It  is  necessary  only 
to  refer  to  Elliot  v.  M'Kay,  16th  July  1777,  Morr.  1648,  where  the  bill  had 
been  indorsed  nearly  two  years  after  the  term  of  payment,— .Robertson  v, 
M*Gla8han,  6tb  Feb.  1787,  Morr.  11129,  where  it  had  been  indorsed  about 
five  years  after  the  term  of  payment,^-and  Crawford  v,  Robertson's  TVustces, 
t30th  June  1814,  F.  C,  where  it  had  been  indorsed  more  than  two  years  after 
the  term  -of  payment.  In  England,  it  was  held  to  be  settled  in  Mutford  o. 
Walcot,,  1  Raym.  574,  where  Holt,  C.  J.,  lays  down  the  doctrine  as  supported 
by  the  general  opinion  of  merchants  and  custom  ;  and  in  Dehers  v.  Heriot, 
1  Show.  163,  and  Bochm  v.  Stirling,  7  T.  R.  430,  the  some  thing  is  implied. 
There  is  an  exception  witli  regard  to  notes  for  any  sum  exceeding  20s.,  and 
under  £.6,  which,  in  England,  cannot  be  indorsed  or  negotiated  after  the  term 
of  payment.     17  Geo,  III.  c.  30,  §  1,  made  perpetual  by  27  Geo.  III.  c.  16. 

*  Dehers  v.  Heriot,  \  Show.  164. 

'  M<Adam  v.  M*William,  14th  June  1787,  Morr.  16l.^  where  this  was  one 
of  the  points  decided. 

>  Bankt  i.  )3,  17;  Ersk.  iu.  2,  31. 
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cree  of  re^tration,  or  diligence  following  on  it,  is  not  trans- 
ferred without  assignation  '. 

In  a  case ',  where  the  indorsee  of  a  bill  received  payment 
from  the  drawer,  who  again  sold  it  to  a  third  party,  and  then 
got  the  indorsee  to  assign  the  diligence  previously  raised  by 
him  upon  it,  these  two  questions  were  raised,  viz.  Isty  Whe- 
ther this  indorsee  could  validly  assign,  after  his  right  in  the 
bill  was  extinguished  by  payment  ?  and,  2^/y,  Whether,  at  all 
events,  there  ought  not,  in  terms  of  the  stamp-laws,  to  have 
been  first  one  assignation  by  him  to  the  drawer,  and  then 
another  by  the  latter  to  his  purchaser  ?  The  case  was  not 
finally  decided.  But  it  would  appear,  1^^,  That  although 
the  indorsee  had  no  right,  after  getting  payment,  to  enforce 
the  diligence,  he  had  still  the  formal  title  to  the  bill,  and 
that  the  drawer  had  merely  a  claim  against  him  to  divest  him- 
self;  and,  2dli/y  That  it  was  equally  competent  for  him- to  di- 
vest himself  by  an  assignation  to  the  drawer,  or  by  one  made, 
at  his  request,  to  a  third  party.  The  drawer  could  not  assign, 
because  he  had  no  title  to  the  diligence.  In  another  case, 
diligence,  having  been  raised  by  the  payee  of  a  note  against 
the  granter,  was  afterwards  carried  on  in  his  name,  and  sus- 
tained for  behoof  of  a  cautioner  who  had  paid  its  amount, 
though  the  latter  had  no  assignation  ^. 

Bills  or  notes,  when  paid  by  the  acceptor,  whether  before 
or  after  the  term  of  payment,  s:reJunctcB  officio^  and  cannot  be 
re-issued,  even  to  a  bona  fide  onerous  indorsee  %  excepting 

'  Id  M'Leod  v.  Gordon,  20th  June  1724»  Morr.  1558,  Uie  Courl  refuted 
to  sustain  action  by  the  indorsee  against  the  indorser  of  a  biU  which  had  been 
indorsed  after  diligence  was  used  upon  it,  not  on  that  ground,  but  on  the 
ground  that  the  indorsee  had  not  followed  out  his  diligence,  or  intimated  that 
be  could  not  recover  payment.  In  Freer  t;.  Richardson  and  Co.,  18tb  June 
1806,  Morr.  App.  to  Bill,  No.  19,  and  Mr  Bell's  note,  toI.  ii.  p.  19,  the  Court 
decided  that  the  indorsation  of  a  bill  made  after  the  protest  on  it  had  been  re- 
gistered, and  horning  raised  on  it,  though  there  was  no  marking  on  the  bill 
to  shew  that  it  had  been  protested,  (the  indorsee  having  taken  a  new  protest,) 
was  preferable  to  a  posterior  arrestment,  holding,  at  the  same  time,  according 
to  Mr  Bell,  that  such  an  indorsation  conveyed  only  the  bill,  and  that  the  pro- 
test and  decree  of  registration  could  not  be  transferred  without  assignation. 
There  is  a  decision,  briefly  reported,  to  the  same  effect  by  Lord  Monboddo, 
_— _  V.  ,  28th  Nov.  1754,  5  Brown's  Suppl.  820. 

*  Oliver  o.  Haliburton,  22d  June  1822,  1  Shaw,  519. 

*  M'Kechnieo.  M*FarIane,  13Ui  Dec.  1831,  10  S.  D.  B.  126. 

«  5b  Geo.  III.  c.  184,  §  19.     Vide  Holroyd  t;.  M'hitehead,  1  Marsh.  128;' 
also  Campbell  v.  LAwrie  and  others,  Hth  Jan.  1830,  8  S.  and  D.  B.  310. 
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notes  payable  to  the  bearer  on  demand,  for  any  sum  not  ex- 
ceeding £.100,  which  may  be  re-issued  after  payment,  if  duly 
stamped  at  first '.  But  a  bill  or  note  retired  by  another  per- 
son than  the  acceptor,  before  it  becomes  due,  and  indorsed 
before  that  time  to  an  onerous  and  honajide  holder,  without  a 
marking  on  it  to  indicate  payment,  has  been  found  to  afford 
a  good  claim  to  the  indorsee '.  In  Scotland,  as  will  be  after- 
wards shewn,  the  indorsee  would  have  a  good  claim,  though  the 
bill  or  note  had  been  thus  indorsed  after  the  term  of  payment. 
It  has  been  held,  that  the  drawer  of  a  bill  payable  to  his 
own  order,  or  to  the  payee  or  indorsee  of  any  bill  or  note,  afl«r 
indorsing  it  to  a  third  party,  may  re-acquire  it  after  paying  it, 
by  having  his  own  and  all  the  subsequent  indorsements  scored 
out,  and  may  either  use  diligence  or  action  on  it  against  the 
previous  parties,  or  indorse  it  to  a  third  party,  who  will  have 
the  same  right  ^     This  doctrine,  indeed,  appeared  at  one  time 

I  Ibid.  55  Geo.  III.  c.  184.  $  H,  anUa,  40. 

'  Burridge  v.  Manners,  3  Campb.  194w 

'  In  Ihe  case  of  Falrholmes,  PetitionenK  7th  Jan.  1752,  Morr.  1475|  where 
a  bill,  which  had  been  protested  against  the  drawer  and  other  parties  by  an  in- 
dorsee, was  returned  by  him  to  the  previous  indorser  with  his  indorsation  scored, 
and  he  re-indorsed  it  to  a  third  party,  this  last  party  was  found  entitled  to  have 
a  protest  at  his  own  instance  recorded,  on  producing  the  letter  of  adWce  from 
the  former  indorsee.  But  it  is  said  to  have  been  stated  from  the  Bench,  that 
such  a  thing  had  been  allowed  in  other  cases,  without  producing  a  letter  of 
advice.  In  Hamilton  v.  Dalrymple.  31st  Jan.  1724,  Morr.  1403,  an  inter- 
mediate indorsee  of  a  bill  was  found  to  be  sufficiently  re-invested  with  it  by 
scoring  two  indorsations  posterior  to  that  in  his  own  favour,  without  taking  a 
re-indorsation  from  the  last  indorsee,  it  is  implied,  that  being  thus  re-in- 
vested  with  the  bill,  he  might  have  re-indorsed  it.  The  same  doctrine  is 
also  implied  in  several  cases  reported  by  £lchies.  In  the  case  of  Crawford, 
13tb  Jan.  1736,  Elchies,  v.  Bill,  Nos.  9  and  10,  where  a  bill,  after  being  pro- 
tested against  drawer,  acceptor,  and  indorsers,  had  been  paid  by  a  third  party 
tvpra  protest,  but  without  an  indorsation,  for  the  honour  of  the  second  indor- 
ser, the  latter  waa  allowed  to  have  registration  and  summary  diligence^  without 
a  new  assignation  to  him  of  the  bill  and  protest.  In  Straiton  v,  Scott,  16tli 
Dec.  1743,  Elchies,  i^.  Bill,  No.  33^  a  bill,  after  going  through  the  bands  of 
several  indorsers,  having  been  paid  by  a  person  for  the  honour  of  the  first  in- 
dorsee, who  repaid  him,  this  indorsee  was  found  entitled,  after  scoring  out  the 
subsequent  indorsations,  to  have  summary  diligence  at  his  own  instancot  Thia 
decision  seems  directly  to  have  involved  the  principle  in  question.  In  Robert- 
son V.  Haliburton,  and  in  another  case,  both  cited  by  Elchies,  No.  35,  o.  Bill,, 
where  a  bill  had  been  accepted  wpra  protest  for  the  honour  of  the  original  payee^ 
and  was  afterwards  indorsed  several  times,  diligence  was  allowed  in  name  of 
the  acceptor  and  the  payee  against  the  drawer,  but  not  against  the  subsequent 
indorsers. 
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to  have  been  shaken  by  an  opinion  said  to  have  been  express- 
ed by  the  Court  of  Session  in  a  recent  case,  *^  that  the  mere 
^<  scoring  of  indorsations, .without  any  evidence  of  an  inten- 
<^  tion  to  reconvey,  is  not  suflBcient  to  re-invest  the  indor- 
<<  ser ' ."  But  that  opinion  was  not  necessary  to  decide  the 
particular  case,  since  in  it  the  bill  was  paid  by  one  of  the  in- 
dorsers,  as  appeared  from  a  receipt  on  the  back  of  it  in  his 
favour,  and  the  drawer,  therefore,  could  not  re-acquire  it  sim- 
ply by  scoring  the  indorsations,  as  the  receipt  rendered  it  no 
longer  negotiable.  The  opinion  was  farther  stated  by  the 
Court  to  have  been  incorrectly  reported,  in  alluding  to  it  in  a 
subsequent  decision ',  which  was  given  in  terms  of  the  rule  as 
now  explained. 

A  bill,  it  has  been  said,  *^  is  negotiable  ad  infinitum^  until 
<^  it  -has  been  paid  or  discharged  on  behalf  of  the  acceptor  3." 
But  this  rule  is  applicable  only  when  a  bill  or  note  has  been 
paid  by  the  payee  or  an  indorsee ;  for,  if  a  bill  drawn  pay- 
able to  a  third  party  should  be  returned  to  the  drawer  on  his 
paying  it,  it  is  extinguished  as  to  the  payee  and  all  subse^ 

In  England,  the  same  doctrine  was  first  held  by  Holt,  C.  J.,  In  Dupuys  v. 
Shepherd,  1  Holt's  Rep.  296.  It  was  afterwards  recognised  in  the  case  of 
Gomexserra  v.  Berkeley,  1  Wils.  46,  where  a  note  having  been  first  indorsed 
by  the  payees  to  a  third  party,  who  afterwards  gave  it  back,  but  took  it  from 
them  again  in  payment  of  some  goods,  the  Court,  in  an  action  by  him  against 
tJie  maker  of  the  note,  held,  that  the  plaintiff*  had  no  reason  to  suppose  it  was 
paid,  but  had  still  a  claim,  notwithstanding  that  it  was  taken  up  from  him  the 
first  time.  In  Callow  v.  Lawrence,  3  M.  and  SL  97,  the  same  point  was  set- 
tled, after  full  consideration,  by  the  Court  of  K.  B.,  who  found  that  a  bill 
made  payable  to  the  drawer,  which  had  been  returned  on  him  by  a  posterior 
indorsee,  and  which,  after  all  the  intermediate  indorsations  were  scored  out, 
had  been  re-indorsed  by  him  to  a  third  party,  afforded  good  ground  of  ac- 
tion to  this  indorsee  against  the  acceptor.  Lord  Ellen  borough  held,  that  the 
drawer  might  himself  have  had  a  good  action  agsinst  the  acceptor,  and  that  he 
might  transfer  this  his  right  to  a  third  party  by  indorsement,  provided  he  did 
not  thereby  injure  the  other  indorsers,  which  was  avoided  by  scoring  their  in- 
dori^ations. 

*  Russell  o.  Mather,  2  S.  and  D.  648. 

'  Adam  v.  Watson,  13th  Dec.  1827,  6  S.  and  D.  244,  and  F.  C. 

'  Pcr^Lord  Ellenborough  in  Callow  v.  Lawrence,  266,  note  3.  The  rule,  as 
thus  laid  down,  was  referred  to  and  confirmed  by  the  Court  of  Common  Fleas, 
in  Hubbard  0.  Jackson,  4  Bingh.  :i90, 1  M.  and  Pay.  142,  2  C.  and  Pay.  13<H 
where  the  drawer  and  payee  of  a  bill,  who  had  bven  obliged  to  pay  it,  having 
Indorsed  it  a  year  and  a  half  afterwards  to  a  third  party,  the  latter  was  found 
tntitleJ  to  sue  on  it  against  the  acceptor. 
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quent  parties,  and  no  claim  remains  but  the  drawer's  right  of 
relief  against  the  acceptor,  which  cannot  be  transferred  by 
indorsation  '.  If  the  drawer  is  also  payee,  he  may  negotiate 
it  after  getting  it  back,  like  another  payee.  Nor  does  there 
appear  to  be  any  reason  why  the  drawer,  though  not  payee, 
should  not  acquire  the  bill  by  indorsement  from  a  party  rested 
with  it,  so  as  to  convey  it  to  third  parties  by  his  right  as  in- 
dorsee '•  But  he  could  not  maintain  action  on  an  indorse- 
ment in  his  favour,  except  against  the  acceptor ;  because, 
though  he  recovered  from  an  indorsee,  the  latter  might  reco- 
ver back  from  him  in  his  character  of  drawer,  and  therefore 
the  maxim  would  be  applicable,  Frustrapetis  quod  mox  es  res- 
tituturus.  On  this  principle  it  has  been  decided,  that  the 
payee  and  indorser  of  a  note  having  got  it  indorsed  to  him  by 
his  indorsee,  could  not  maintain  action  against  the  latter  on 
the  indorsement,  since  the  defender  might  have  sued  him  again 
for  recourse  as  indorsee  3.  Nor  could  his  indorsee  sue  as 
such  unless  against  the  acceptor ;  or,  if  his  author's  first  sig- 
nature was  in  the  character  of  indorser,  then  against  the  par- 
ties whose  names  were  prior  to  that  signature,  since  his  cha^ 
racter  of  drawer  or  indorser  is  apparent  ex  facie  of  the  bill  or 

*  Beck  t7.  Robley,  I  H.  Bl.  89,  note  a,  per  Lord  Mansfield,  cited  also  ia 
Callow  0.  Lawrence,  266,  note  3. 

*  This  seems  to  have  been  uken  for  granted  in  the  King  v.  Burn,  5  Price, 
179.  The  case  itself  depended  on  specialties.  In  Louviere  v.  Lambray,  10 
Mod.  Rep.  37,  the  Coiirt  of  Queen's  Bench  decided,  that  the  drawer  of  a  bill 
might  maintain  action,  as  indorsee  again&t  the  acceptor;  holding,  however,  that 
it  would  be  a  good  defence  against  such  an  action  that  the  acceptor  had  not  effects 
of  the  drawer  in  his  hands. 

'  Bishop  V.  Hay  ward,  4  T.  R.  47a  In  Britten  and  Wilson  v.  Webb,  2  B. 
and  Cr.  483,  where  the  payees  and  first  indorser s  of  a  bill  brought  an  action  on 
it  against  a  subsequent  indorser,  on  the  allegation,  that  the  defendant  had  indor- 
sed the  bill  to  give  it  credit,  and  that  therefore  the  plaintiffs  were  entitled  to  re- 
cover  from  them,  as  the  acceptors  had  not  paid  it,  the  Court  of  K.  B.  held,  lai; 
That  the  defendant  could  not  be  liable  to  the  plaintHTs  on  the  bill ;  because, 
though  he  paid  it  to  him,  he  would  be  entitled,  under  the  same  document  to 
recover  back  iu  amount  from  him  as  a  prior  indorser ;  and,  Zdly^  That  be  could 
riot  recover  under  the  alleged  agreement;  because,  according  to  Bayley,  J., 
being  a  verbal  one,  it  could  not  be  set  up  against  a  written  contract,  besides 
another  ground,  peculiar  to  the  law  of  England,  that  there  had  been  no  consi- 
deration for  it.  Vide  also  Carr  v.  Stephens,  9  B.  and  Cr.  758.  A  similar  de- 
cision was  given  by  the  Court  of  Session  in  a  late  case,  Dickie  ».  Gutnncr, 
27ih  Feb.  1828,  6  S.  and  D.  637. 
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note,  and  therefore  any  person  deriving  right  from  him  is  held 
to  be  acquainted  with  it. 

After  part  of  a  bill  or  note  has  been  paid,  it  may  be  indorsed 
for  the  residue  '.  But  there  cannot  be  two  indorsements  for 
distinct  portions  of  the  sum  in  a  bill  or  note,  as  the  acceptor 
is  not  bound  to  allow  two  separate  actions  on  the  same  con- 
tract «,  unless  he  has  accepted  after  such  divided  indorsements ; 
in  which  case,  it  is  said,  that  he  undertakes  to  pay  the  bill 
agreeably  to  them  «.  But  the  drawer  and  indorsers  previous  to 
his  acceptance  will  not  be  so  bound  by  it.  It  may  be  doubted, 
whether  these  divided  indorsements,  as  they  form  distinct  ob- 
ligations, can  be  valid  in  terms  of  the  stamp  acts,  if  written 
only  on  one  stamp. 
•    2.  Mode  of  indorsement. 

No  form  of  words  is  necessary  to  an  indorsement ;  the  in- 
dorser's  signature  is  generally  sufficient  ^,  to  which  his  resi- 
dence ought  to  be  added,  if  he  is  not  generally  known  in  the 
commercial  world.  His  signature  on  the  face  of  a  bill  or  note 
will  be  as  good  an  indorsement  as  on  the  back  of  it  ^.  But  a 
private  mark  or  number,  without  the  indorser's  signature,  will 

*  This  doctrine  was  recognised  in  Hawkins  v.  Cardy,  1  Raym.  360,  though 
held  inapplicable  to  the  particular  case. 

'  Id  Hawkins  v.  Cardy,  note  1,  the  declaration  was  held  to  be  bad  on  this 
ground,  as  it  claimed  part  of  a  bill,  without  stating  that  the  rest  had  been  paid, 
in  consequence  of  which,  the  defendant  might  have  been  liable  to  a  separate 
action  for  it  likewise.  The  same  doctrine  was  laid  down  in  Hawkins  v.  Gardner, 
12  Mod.  Rep.  213;  as  also  in  Johnson  v.  Kennion,  2  Wils.  262  ;  (vide  opinion 
of  Gould,  J.,)  although  the  report  of  that  case,  so  far  as  it  regards  its  parti- 
cular circumstances,  is  said  to  be  inaccurate  by  Wilson,  J.,  in  Bacon  v.  Searles, 
1  H.  Bl.  88.  In  this  last  case,  the  indorsee  of  a  bill  who  had  got  payment  of 
part  from  the  drawer,  was  found  entitled  to  recover  only  the  balance  from  the 
acceptor,  though  he  urged  that  there  could  not  bo  more  than  one  action  on  the 
bill,  and  that,  therefore,  he  was  entitled  to  sue  for  the  whole,  as  trustee  in  part 
for  the  drawee.      Vide  also  Kyd,  109. 

*  Beawcs,  No.  266.  Chitty,  262. 

*  Pinkney  v.  Hail,  1  ilaym.  176 ;  East  t;.  Essington,  2  Raym.  811 ;  Lam- 
bert V.  Oakes,  12  Mod.  241<. 

*  In  Yarborough  v.  The  Bank  of  England,  16  East.  12,  Lord  Ellenborough 
refers  to  the  case  of  Rex  t;.  Bigg,  1  Str.  17-18,  where  a  person  being  charged 
with  having  erased  the  indorsement  on  a  note,  was  found  guilty,  although  the 
words  erased  were  on  the  Jbce  of  the  note,  they  being  held,  notwithstanding,  to 
have  the  legal  effect  of  an  indorsement.  As  the  converse  of  this  decision,  we 
may  notice  Don  v.  Watt,  26(h  May  1812,  F.  C,  where  the  Court  of  Session 
found  a  party  liable  as  joint  obtiffant  with  his  son  in  a  promissory-note,  though 
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not  be  a  good  indoraement '.  An  indorsement  in  pencil  is 
effectual '.  It  has  been  decided,  even  in  England,  that  a  mere 
promise  by  a  party  to  indorse  a  bill  not  then  in  existence,  will 
not  give  validity  to  an  indorsement  in  his  name  when  not  writ- 
ten by  him  '•  Whether  a  promise,  to  indorse  an  existing  biU 
or  note,  would  be  considered  in  England  to  be  an  indorse- 
ment, at  least  with  reference  to  the  party  making  the  promise, 
as  such  a  promise  to  accept  is  held  to  be  an  acceptance,  does 
not  appear  certain.  But,  in  Scotland  ^,  nothing  short  of  the 
indorser's  signature  on  the  bill  or  note  could  be  received  as  an 
indorsement. 

When  a  person  indorses  a  bill  or  note  as  agent  for  another, 
this  should  be  expressed,  either  by  signing  ^^per  procuration," 
or  otherwise.  It  has  been  shewn ',  that  an  agent  who  indorses 
bills  or  notes  will  be  personally  liable,  unless  he  indorses  ex- 
pressly as  agent.  The  usual  mode  of  doing  this,  is  to  indorse 
^^  without  recourse,"  by  which  any  claim  against  him  is  ex- 
cluded. But,  though  the  indorsement  is  absolute,  the  imme- 
diate indorsee  will  have  no  claim  against  the  indorser,  if  he 
has  taken  the  bill  under  an  agreement  not  to  make  a  claim  ^. 
In  Scotland,  such  an  agreement  could  not  be  proved  but  by 
the  indorsee's  writ  or  oath. 

An  indorsement,  when  it  mentions  the  indorsee's  name,  is  a 
full  indorsement,  and  otherwise,  is  called  a  blank  indorsement. 
It  was  held,  at  one  time,  in  England,  that  the  right  under  a 
blank  indorsement  was  not  complete  till  the  holder  filled  it  up 
with  an  order  to  pay  the  contents  to  himself'',  and  that  till 
then,  he  could  only  sue  in  the  indorser's  name.    But  it  is  now 

Ills  name  wu  written  on  the  back  of  it.  He  could  not  be  considered  as  an  in- 
dorser, because  the  note  was  not  payable  to  bim.  A  similar  decision  was  giTen 
on  tbe  same  grounds,  in  tbe  case  of  Walters,  7th  March  1818,  F.  C. 

*  In  Fenn  v.  Harrison,  3  T.  R  760,  it  was  held  not  sufficient  to  subject  a 
person  as  indorser  of  a  bill,  that  his  number  was  on  it,  although  he  was  made 
liable  on  other  grounds.  The  same  doctrine  is  implied  in  two  cases  cited,  in 
ex  parte  Shuttleworth,  3  Ves.  368. 

'  Geary  v.  Physic,  5  B  and  Cr.  834 ;  7  D.  and  R.  653. 

*  Moxon  V.  Pullers,  4  Campb.  51-^,  per  Lord  Ellenborougb. 

*  AnUa,  4S,etseq.  »  Antea,  228. 

*  Pike  o.  Street,  4  M.  and  Malk.  226. 

*  In  Clark  v.  Pigot,  12  Mod.  Rep.  192,  Holt,  C  J.,  on  the  grounds  stated 
in  the  text,  susuiued  an  action  on  a  bill  by  an  indorsee,  after  be  bad  indoncd  it 
blank  to  a  third  party.  Vide  also  other  cases  cited  on  this  subject  by  Chitty^ 
255,  note  e. 
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settled,  that  such  an  indorsement  makes  a  bill  or  note  payable  to 
the  bearer '  •  K  the  payee  indorses  a  bill  or  note  blank,  and  the 
subsequent  indorsements  on  it  are  special,  any  holder,  though 
he  has  no  right  under  them,  may  delete  them,  and  sue  the 
payee,  drawer,  and  acceptor,  under  the  payee's  blank  indorse- 
ment. For  this  indorsement,  while  blank,  is  a  warrant  to  pay 
to  the  bearer,  and  no  subsequent  indorsements,  which  are 
only  additional  obligations,  can  restrict  its  efficacy,  this  being 
done  only  by  filling  it  up  as  a  special  indorsement «.  Any  other 
blank  indorsement,  by  a  party  in  right  to  a  bill  or  note,  will 
gi?e  the  holder  a  similar  claim  against  the  indorser  and  all  the 
previous  parties. 

The  holder  of  a  bill  or  note  under  a  blank  indorsement  may 
fill  up  the  indorsement  as  he  pleases,  either  with  a  special  in- 
dorsement, or  a  discharge  to  the  debtor  ^.  It  may  likewise  be 
filled  up  in  favour  of  any  number  of  parties  who  choose  to  sue 
on  it  together,  though  they  should  not  be  in  partnership ;  or  they 
may  sue  upon  it  as  holders,  without  a  special  indorsement  *• 

'  In  Peacock  v,  Rhodes,  Dougl.  611-33,  it  was  decided,  after  full  considera- 
tion, that  the  plaintiff  having  given  value  for  a  bill  blank  indorsed,  which  bad 
been  stolen  from  a  former  holder,  and  had  been  hidorsed  to  the  p1ainlifl*for  value 
by  a  third  person,  was  entitled  to  recover  on  it  against  the  drawer,  on  the  drawee 
refusing  acceptance.  Vide  also  opinion  of  Buller,  J.,  as  to  the  efiect  of  a  blank 
indorsement,  cited  in  Newsome  v.  Tliornton,  6  £asf.  21-2.  In  Scotland,  on 
the  principles  already  ei  plained,  it  would  have  been  presumed,  that  the  holder 
had  given  value;  antea,  94,  et  aeq.  Reference  is  made,  in  Peacock  v.  Rhodes,  to 
a  previous  case,  Francis  v,  Mott,  before  Lord  Mansfield,  where  the  doctrina 
established  in  that  case  had  been  admitted. 

'  This  point  was  decided  in  an  action  against  the  acceptor,  in  Smiths.  Clarke, 
Peake,  225,  Esp.  180.  Hie  same  point  was  implied  in  Chatersv.  Bell,  4£sp. 
810,  where,  in  an  action  by  the  indorsee  of  a  bill  against  his  indorser,  a  declara- 
tion was  sustained,  which  merely  stated  an  indorsement  by  the  payee  to  the  defen- 
dant, and  by  him  to  the  plaintiff,  though  there  were  several  other  indorsements 
between  that  of  the  payee  and  of  the  defendant;  it  being  thus  held  sufficient  to 
declare  on  the  payee's  (blank)  indorsement,  as  the  ground  of  the  defendant's 
right,  and  on  his  indorsement  as  the  ground  of  the  plaintifTs  right.  The  other 
indorsements  were  accounted  surplusage.  In  Critchlow  v.  Parry,  2  Camp. 
182,  it  was  pleaded  successfully,  that  an  indorsement  formed  a  new  contract  be- 
tween the  indorser  and  the  indorsee,  insomuch,  that  the  latter,  in  an  action 
•gainst  the  former,  was  not  required  to  prove  even  the  payee's  indorsement,  in 
order  to  establish  a  title  through  him,  as  he  must  have  done  (in  England)  in  an 
action  against  the  acceptor. 

•  Selwyn'a  N.  P.  345,  5lh  edit. 

*  In  Ord  and  others  v.  Portal,  3  Campb.  239,  where  the  parties,  assignees  of 
a  bankrupt  to  whom  a  bill  had  been  given  blank  indorsed,  in  payment  of  a  debt. 
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But  in  a  case  where  a  bill  had  been  given  to  a  company  blank 
indorsed,  and  two  partners  of  the  company  afterwards  brought 
an  action  on  it,  with  a  third  party  who  was  not  a  partner,  it 
was  held  that  this  third  party  could  have  no  title,  unless  the 
company  had  indorsed,  or,  at  least,  had  delivered  the  bill  to 
him  *.  In  Scotland,  such  delivery  would  probably  have  been 
presumed,  and  the  bill,  being  blank  indorsed,  would  have  been 
thus  held  to  pass  without  a  new  indorsement.  A  person  filling 
up  a  blank  indorsement  does  not  thereby  become  liable  for  the 
bill  or  note,  unless  his  name  be  on  it,  because  the  words  filled 
up  relate  only  to  the  indorser's  signature  '•  It  has  been  said, 
that  while  an  indorsement  remains  blank,  an  action  may  be 
still  brought  on  the  bill  or  note  in  name  of  the  indorser ;  and 
the  reason  assigned  is,  that  the  holder  may  fill  up  the  indorse- 
ment with  an  acquittance  to  the  debtor,  thus  making  his  dis- 
charge proceed  from  the  indorser  *.  This  doctrine,  however, 
cannot  be  maintained  without  holding,  that,  till  the  blank  is  filled 
up,  action  can  proceed  only  in  name  of  the  indorser,  which, 
accordingly,  was  the  old  doctrine  *.  But,  now  that  any  holder 
is  entitled  to  sue  under  the  blank  indorsement  as  a  conveyance 
to  the  bearer,  it  seems  to  follow,  that  the  indorser  is  thence- 
forth  divested,  and  can  have  no  title  to  sue,  although  the  debtor 
will  be  discharged  by  filling  up  his  blank  indorsement  with  a 
receipt  for  the  contents  of  the  bill  or  note,  as  the  indorser  is 
the  last  person  in  right  of  it  ex  fade*     In  Scotland,  summary 

sued  the  acceptor.  Lord  Ellenborough  su&tained  their  title ;  holding,  that  "  the 
"  indorsement  in  blank  conveys  a  joint  right  of  action  to  as  many  as  agree  in 
**  suing  upon  the  bill.'*  A  similar  decision  was  given  by  Lord  Ellenborough 
in  Rordansz  and  another  v.  Leach,  1  Stark.  440,  and  by  Best,  C.  J.,  in  Low  v. 
Copestake,  3  C.  and  Pay.  300,  where  three  parties,  not  partners,  who  had  in. 
dorsiHl  a  bill  separately,  had  it  in  equal  shares,  and  then  struck  out  their  several 
indorsements,  and  sued  the  previous  indorser  on  his  blank  indorsement.  Vidt 
also  Attwood  and  others  t;.  Rottenbury,  6  Moore,  579. 
'  Macheli  and  others  v.  Kinnear,  1  Stark.  499. 

*  In  Vincent  t;.  Horlock  and  others,  1  Caropb.  44-2,  Lord  Ellenborough  non* 
suited  the  plainliflT,  on  this  ground,  in  an  action  brought  against  a  company  as 
Indorsers  of  a  bill,  in  respect  that  one  of  their  partners  had  filled  up  a  blunk  in- 
dorsemcnt  tviih  the  plaintifTs  name.  The  doctrine  in  the  text  was  also  laid 
down  by  the  Lord  Chancellor  in  ex  parte  Isbister,  1  Rose's  Bank.  Cas.  20. 

"  Sclwyn's  N.  P.  .345,  5th  edition,  founded  on  Clark  v.  Pigott,  12  Mod.  R. 
193. 

*  Laid  down  in  Clark  v.  Pigott,  270,  note  7. 
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diligence  on  billa  or  notes  is  authorised  against  all  indorsers, 
without  distinguishing  whether  their  indorsements  are  blank 
or  not',  which  excludes  the  supposition  of  diligence  proceed* 
ing  in  their  names. 

Such  being  the  effect  of  a  blank  indorsement,  it  is  often 
advisable  to  fill  it  up,  so  as  to  prevent  payment  from  being 
received  by  a  stranger,  if  the  document  is  lost  or  stolen  <; 
This  is  done  by  prefixing  to  the  indorser's  signature  the  words 
«  Pay  to  Mr  A.  B.  or  order,"  or  «  Pay  to  Mr  A.  B,"  the 
words  "  or  order*'  in  an  indorsement  not  being  required,  even 
in  England,  to  render  the  bill  or  note  indorsable,  provided  it 
has  been  granted  at  first  to  the  payee  *^  or  order '."  In 
Scotland,  it  has  been  shewn  that  these  words  are  not  neces- 
sary in  any  case  ^.  A  full  indorsement  prevents  the  bill  op 
note  from  being  indorsed  by  any  but  the  indorsee  ^.  The'in- 
dorsement  of  any  other  person  conveys  no  right  to  the  bill  or 
note,  though  it  will  afford  a  claim  against  himself,  as  a  new 
drawer^.  A  special  indorsee  does  not  transfer  the  bill  or 
note  by  merely  delivering  it,  without  indorsing  his  name, 
although,  when  it  has  been  so  delivered  for  value,  the  holder 
may  insist  that  it  should  be  indorsed.  In  England,  such  an 
indorsement  is  good,  though  made  after  the  indorser  has  com- 
mitted an  act  of  bankruptcy ;  or,  if  not  made  till  his  assignees 
have  taken  up  the  estate,  they  will  be  ordained  to  make  it,  as 
they  hold  the  estate  subject  to  all  equitable  claims,  connected 

*  1681,  c.  20;  12  Geo.  Ill,  c.  72.  *  Beawes,  No.  178. 

*  Moore  v.  Manning,  Coniyn*s  Reports,  311,  cited  also  in  Selwyn**  N.  P. 
346.  In  Acheson  v.  Fountain,  I  Str.  557,  where  a  bill  was  declared  on  as  in- 
dorsed to  a  certain  person  **  or  order,'*  and  turned  out  to  be  indorsed  to  her 
without  the  words  *'  or  order,"  the  Court  held  the  indorsement  to  be  the  same 
in  legal  effect  as  if  it  had  these  words,  and  therefore  sustained  the  declaration. 
The  same  point  was  decided  on  full  consideration  by  Lord  Mans6eld  and  tho 
Court  of  King*8  Bench  in  Edie  v.  The  East  India  Company,  2  Burr.  1216,  the 
Court  founding  on  the  two  preceding  cases  as  settling  the  law. 

*  Antea,  85. 

*  This  doctrine  is  implied  in  Mead  v.  Toung,  cited  anted,  81,  note  4^  as  also 
in  Potts  o.  Read,  6  Esp.  57|  and  in  the  cases  dted  note  3. 

*  Per  Lord  Mansfield  in  Heylin  v.  Adamson,  2  Burr.  669.  Vide  also  Penny 
V.  Innes,  5  Tyrwh.  107,  where  it  was  held  that  a  party  indorsing  a  bill  imme- 
diately after  certain  special  indorsees,  without  a  previous  indorsation  by  them, 
made  himself  liable  to  them  as  a  new  drawer,  though  no  new  stamp  was  neces- 
sary. 

S 
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with  it  which  could  be  enforced  against  the  baakrupt ' .  Such 
an  indorsement  would  probably  be  also  sustained  in  Sootland^ 
though  made  within  sixty  days  of  the  indorser's  bankruptcy, 
and  the  trustee  under  his  sequestration  be  ordained  to  make 
it '.  In  a  Scotch  case ',  where  a  debtor  in  a  note  delivered 
to  his  creditor,  unindorsed,  aji  accepted  draft  by  him,  on  a 
oompaay  of  which  he  was  a  partner,  and  with  which  he  had 
not  setUed  accounts,  it  was  decided  that  the  holder  of  the 
draft  must  reooyer  from  the  company  to  the  fiill  amount  of  his 
note.  But  it  is  remarked  by  a  learned  author,  that,  as  the 
draft  was  held  merely  in  pledge,  without  a  title  to  sue  on  it, 
the  holder  should  have  recovered  on  it  only  as  his  author  could 
have  done,  viz.  in  so  far  as  the  latter  was  creditor  of  the  ac- 
ceptors. 

The  creditor  in  a  bill  or  note  may  make  a  restrictive  in* 
dorsement,  e.  g.  by  indorsing  it  to  a  certain  person  for  his 
use  '^,  which  will  not  only  prevent  the  indorsee,  in  general, 
from  indorsing,  but  will  make  him  the  indorser's  mandatary, 
whose  mandate  can  be  recalled  at  pleasure  ^.     It  would  ap- 

'  SmUb  V.  Pickering,  Feake,  50,  Anon.  1  Csmpb.  49 ;  Greening  %x  parUp 
13  Vesey,  206 ;  Mowbraj  exparUj  2  Jacob  and  Walker,  428.  In  this  last  case, 
it  was  declared  that  the  assignees  should  not  be  personally  liable  as  indorsers. 
Vide  also  other  cases  referred  to  by  Cfaitty,  228. 

'  Vide  Chap,  on  Bankruptcy. 

"  Hogg  «.  Muir,  Wood  and  Co.,  18tb  May  1820,  2  Bell,  23»  note  1. 

*  Per  Lord  Hardwicke  in  Snee  v.  Prescott,  I  Atk.  249. 

*  Pothier,  Kos.  89-90.  This  opinion  is  not  disputed,  as  Cbitty  supposes,  259, 
by  Beawes,  No.  219.  What  that  author  disputes  is  the  doctrine  laid  down  by 
Marius,  72,  that  a  bill  or  note  made  payable  viihoui  reUriction  to  a  certain  per«- 
sou  is  a  mere  mandate,  which  may  be  recalled  by  the  drawer  even  aAer  accep- 
tance. This  doctrine  was  negatived  with  regard  to  indorsation,  in  a  case  cited 
by  Forbes,  42,  Hume  v.  Hamilton,  24th  July  1691.  Pothier's  doctrine,  that 
an  indorsement,  in  the  terms  mentioned  above,  amounts  to  a  revocable  mandate^ 
involves  no  inconvenience  to  third  parties,  since  the  words  that  are  inserted  pre- 
vent the  bill  from  being  indorsed,  a  delectus  persona  being  understood  in  favour 
of  the  mandatary,  or,  according  to  the  same  author,  though  the  words  *<  or  or- 
*'  der  "  should  be  added  to  the  indorsement,  the  indorsee  must  understand  tbat 
he  likewise  is  merely  the  indorser's  mandatary.  In  confirmation  of  this  doc- 
trine, in  Lloyd  v.  Sigourney,  5  Bing.  525,  and  3  Y.  and  Jerv.  221,  an  indorse- 
ment similar  to  that  which  is  alluded  to  in  Snee  v,  Pl-escott,  note  4,  was  decided* 
by  the  Exchequer- Chamber,  (affirming  a  judgment  of  the  K1ng*s  Bench,) 
to  be  a  restrictive  indorsement,  and  the  words  "  or  order,"  added  to  it,  were 
held  to  mean,  merely,  that  the  indorsee  might  employ  a  third  party  to  draw 
money  for"fiim,  though  still  for  the  indorsee's  use.     In  Wedlake  v.  Hurley, 
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pear,  however,  that  sach  an  indorsee  may  discount  the  bill, 
ainee  the  money  drawn  by  him  on  disconnting  it  will  be  held 
to  have  been  received  for  his  constituent's  behoof  *.  He 
may  likewise  indorse  the  bill  or  note  "  payable  to  J.  S. 
"  im/y,"  which  ^rill  prevent  J.  S.  from  indorsing,  or  he  may 
desire  that  the  amount  should  be  "  credited  to  the  account 
"  of  J.  S."  which  has  been  found  to  imply  merely  a  personal 
credit  in  his  favour,  without  power  to  indorse  ^.  An  indorse- 
ment absolute  in  form,  though  for  a  limited  purpose,  ydll  not 
be  available  to  a  person  who  takes  the  bill  from  the  holder, 
in  knowledge  and  in  contravention  of  that  purpose  ^.  An  in- 
dorsement which  desires  absolutely  that  payment  should  be 
made  to  a  certain  person,  though  stating  that  it  was  in  part 
of  a  specified  consideration  in  a  deed  by  him  to  the  indorsers, 
is  not  restrictive,  the  statement  regarding  the  consideration 
being  accounted  surplusage  *.  An  indorsement  may  also  be 
conditional,  so  that  the  indorsee  shall  have  right  to  payment 
only  if  the  condition  be  performed,  while,  otherwise,  the  right 
will  revert  to  the  indorser  *.     The  constitution  of  a  bill  or 

1  Cr.  and  Jenr.  Ex.  83^  it  was  beld  that  tbe  indoraeiDent  of  a  note  to  bankers, 
directiDg  paymiint  to  them,  under  provision  by  ibetn  for  a  note  by  tlie  indorser 
to  a  third  party,  which  had  been  made  payable  at  their  house,  did  not  give  the 
payee  a  claim  on  them  for  tbe  proceeds,  he  not  having  done  any  thing  which 
implied  his  assent  or  privity  to  the  appropriation.  It  was  presumed  that  tliey 
beld  Cba  money  for  the  remitter  of  the  note.  Reference  was  made  on  this  point 
to  Williams  v.  Evrett,  14  East.  597.  An  instance  of  a  bill  being  beld  not  ap- 
plicable to  any  purpose  but  that  for  which  it  was  specially  given,  occurs  in 
Hallett  V.  Dcwis,  1  M.  and  Pay.  79. 

>  AmtM,  261. 

'  This  was  decided  in  Ancher  v.  The  Bank  of  England,  2  Dougl.  637.  There 
seems  to  have  been  likewise  another  ground  for  deciding  against  the  efficacy  of 
the  indorsement  in  that  case,  viz.  tliat  it  was  forged.  This  plea  was  disregarded, 
on  the  authority  of  a  previous  English  case,  Price  o.  Neale,  3  Burr.  1355,  in 
respect  that  the  defendants,  who  had  discounted  tlie  bill  on  the  forged  indorse- 
ment, had  been  repaid  for  the  honour  of  the  plaintiffs,  and  that  the  money  there- 
fore could  not  be  recovered  back  from  them,  as  they  were  onerous  indorsees. 
But,  in  Scotbnd,  an  action  of  repetition  would  probably  have  been  allowed  for 
this  money,  as  it  bad  been  paid  through  mistake. 

'  Evans  v.  Kyroer,  1  B.  and  Ad.  528. 

*  Decided  by  Lord  Ellenborough  in  PotU  t;.  Read,  6  Esp.  57.  Tbe  same 
lule  is  applied  in  Hausonillier  v,  Hartinsk.  7  T.  R.  733. 

*  Robertson  v.  Kensington  and  others,  4  Taunt.  30.  In  this  case,  a  hill  ha- 
ving been  indorsed  payable  to  a  person  on  the  occurrence  of  a  certain  event,  and 
there  being  also  several  subsequent  indorsements,  the  acceptors,  who  had  paid  it 
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note  cannot,  aa  already  mentioned,  be  made  to  depend  on  a 
contingency ;  but  this  rule  does  not  apply  to  its  transmission. 

Delivery  of  the  bill  or  note  is  necessary,  as  already  men-' 
tioned ',  to  complete  the  indorsee's  right,  and,  wh^i  it  has 
been  made  to  an  onerous  and  bonajide  holder,  the  indorsation 
cannot  be  recalled.  Till  then,  it  is  revocable  *•  A  bill  de- 
livered to  a  party  to  be  discounted  for  the  drawer  cannot  be 
retained  for  a  debt 'of  the  acceptor ' ;  nor  can  a  bank  agent 
retain  bills  indorsed  to  him  specially  for  negotiation,  on  the 
averment  of  a  debt  to  him  by  the  drawer,  or  even  by  the  in- 
dorser  ♦. 

It  has  been  held,  that  the  erasure  of  an  indorsement  or  ac- 
ceptance through  the  mistake  of  a  third  party  does  not  release 
the  indorser  or  acceptor  ^.  In  Scotland,  he  could  not,  in  such 
a  case,  be  liable  to  summary  diligence,  though  he  might  be 
liable  to  an  action.  Such  a  claim  would  be  sustained  in  Eng- 
land, though  another  indorsement,  or  even  the  acceptance  of 
the  bill  turned  out  to  be  a  forgery  ^ ;  and,  in  particular,  it  has 
been  sustained  at  the  instance  of  a  party  who  paid  the  forged 
indorsement,  for  the  honour  of  the  party  whose  name  was 
forged ''.  But  the  claim  is  lost,  if  there  is  any  undue  delay 
in  notifying  the  forgery  to  the  indorser  against  whom  the  claim 
is  made  ^. 

The  indorsee's  right,  when  completed  by  delivery,  draws 
back  to  the  date  of  the  indorsement,  if  it  is  dated,  or,  other- 
wise, to  the  date  of  the  bill.  In  the  case  of  a  foreign  bill, 
which  is  generally  drawn  in  parts,  each  part^  should  be  de- 
livered to  the  indorsee ;  otherwise  those  inconveniences  might 
follow  which  have  been  explained  with  reference  to  the  payee 
of  such  a  bill^ . 

to  a  holder  before  tbe  condition  of  the  first  indorsement  was  perfonned,  were 
found  liable  in  second  payment  to  the  first  indorser. 

*  Antea,  856. 

'  This  doctrine  is  implied  in  Cox  v.  Tray,  5  B.  and  A.  474. 
1  Haigo.  Buchanan,  20tb  Jure  1823,  2  S.  and  D.  412. 

*  Mathieson  v.  Anderson,  IStli  June  1822,  1  S.  486. 

*  Wilkinson  o.  Johnson.  5  D.  and  R.  403,  3  B.  and  Cr.  4*28 ;  Novelli  r. 
Rossi,  2  B.  and  Ad.  757. 

'  Wilkinson  v.  Johnson,  and  Novelli  v.  Rossi,  note  5. 

*  Wilkinson  t>.  Johnson,  mpra, 

"  Cocks  V,  Masterman,  9  B.  and  Cr.  902 ;  4  M.  and  Ryl.  676 ;  1  Dans,  and 
Lloyd,  329.  •   AnUa,  73-4. 
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Section  III. 
Effect  of  Indorsement, 

\st^  With  reference  to  the  indorser's  obligationsy  and  the 
hoIder*s  claims. 

\  It  has*  been  said  that  the  indorser  is  a  new  drawer  on  the 
original  drawee  '.  He  is  therefore  liable  to  be  sued  imme^ 
diately,  if  the  drawee  refuse  to  accept*,  and  is  subject  to 
the  same  claims  of  recourse  as  the  drawer.  He  is  also  dis- 
charged, like  the  drawer,  by  the  holder's  £Edlure  to  negotiate 
the  bill  or  note  ^.  But  he  cannot  be  liable  to  the  acceptor, 
as  he  is  proper  debtor  in  the  bill,  unless  when  a  person  ac- 
cepts for  the  indorser's  honour  ^.  The  nature  of  this  kind  of 
acceptance  shall  be  afterwards  considered.  On  the  other 
hand,  the  indorsee,  if  the  indorsement  is  special,  or,  if  it  is 
blank,  any  holder  of  the  bill  or  note,  acquires  by  the  indorsa- 
tion, which  is  a  transference  of  all  claim  on  the  document,  the 
same  right  of  action  which  the  payee  had  on  it  against  the 
acceptor  and  drawer,  and  also  a  right  of  recourse,  not  only 
against  his  indorser,  but  against  every  prior  indorser,  as  be- 
ing in  legal  effect  a  new  drawer.  The  manner  and  order  of 
enforcing  these  claims  shall  be  discussed,  in  considering  the 
negotiation  of,  and  diligence  or  action  upon,  bills  and  notes. 

It  has  been  explained  %  that  no  person  can  be  liable  di« 
rectly  on  a  bill  or  note,  either  as  drawer,  acceptor,  or  indor- 
ser, unless  hb  name  appears  on  it.     He  may  be  liable  under 

>  Per  Lord  Mansfield  in  Heylin  v.  Adamson,  2  Burr.  669.  Vide  also  Haly 
V,  Lanej  2  Atk.  182 ;  Hill  v.  Lewis,  I  S>tlk.  133 ;  Small  wood  v.  V«rnon,  1 
Str.  478 ;  Ballingalls  v,  Gloster,  3  East.  481.  The  same  principle  has  been  re^ 
eognised  in  a  number  of  other  cases. 

'  This  was  decided  by  the  Court  of  K.  B.  in  Ballingalls  v,  Gloster,  4  Esp. 
268,  and  3  East.  481,  eipressly  on  the  ground  tliat  an  indorser  was  liable  in  all 
respects  as  a  new  drawer.  For  the  drawer's  liability  in  case  of  the  drawee's  re- 
fusal to  accept,  vide  162,  ef  Hq. 

'  Per  Lord  Ellenborough  in  BallingaUs  t;.  Gloster,  note  1. 

*  Both  the  doctrine  mentioned  in  the  teit  and  the  exception  to  it  are  very 
cKsrIy  explained  by  Potbier,  No.  111-12. 

*i4ii(ea,  218. 
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a  collateral  guarantee  %  or  for  repetition  of  money  paid  with- 
out consideration ;  for  instance,  if  be  has  got  £.1884,  as  the 
true  amount  of  the  bill  delivered,  though  not  indorsed  by  him, 
^d  the  bill  turns  out  to  have  been  granted  at  first  only  for 
£.884,  the  figure  1  being  interpolated '.  Farther,  if  he  de- 
livers a  bill  or  note,  without  indorsing  it,  in  payment  of  a  pre- 
ceding debt,  or  for  value  at  the  time,  as  for  goods  sold,  he 
will  be  liable  for  the  debt,  or  for  the  consideration,  if  the  biU 
or  note  should  be  dishonoured.  This  point  has  been  already 
discussed  '•  It  has  been  also  considered  what  is  the  conse« 
quence  of  a  party  taldng  the  whole  risk  of  a  bill  or  note^  when 
delivered  to  him  ^.  In  the  cases  now  referred  to,  he  is  liable, 
not  on  the  bill  or  note,  but  on  a  consideration  distinct  from 
it ;  and,  accordingly,  he  will  be  liable  only  to  the  p^rty  who 
gives  the  consideration,  not  to  any  future  holder  of  the  biU 
or  note '.  In  one  case  ^,  the  Court  of  Session  decided,  in 
conformity  with  a  report  from  bankers,  that  a  letter  of  guaran* 
tee  for  a  bill  to  the  original  payee,  given  with  the  bill  to  a 
bank  who  discounted  it,  was  efiectual  to  them  against  the 
grantor,  notwithstanding  a  discharge  by  the  party  to  whom 
it  had  been  granted.  But  great  doubts  have  been  expressed 
of  the  soundness  of  this  decision ''.     The  report  on  which  it 

<  Id  Horris  v.  Staoey,  Holt's  C.  N.  P.  153,  tbe  deTeodant  was  found  littlk 
fat  a  bill  und«r  a  separate  letter  of  guarantee,  though  his  name  was  not  on  the 
bill. 

*  This  point  was  decided  in  Jones  v,  Ryde,  1  Marsh.  157,  5  Taunt.  488,  with 
regard  to  a  navj  bill ;  also  in  Bruce  v,  Bruce,  1  Marsh.  165^  wiUi  regard  to  a 
▼ictualUng  bill. 

'  Anita,  163,  ttseq.  «  Ibid. 

*  Per  Lord  Redesdale  in  Barrington  and  Burton,  2  Sch.  and  Lefr.  112. 
In  this  case,  the  holder  of  a  note  haTing,  without  indorsing  it,  granted  a  separate 
guarantee  for  payment  of  it  to  a  subsequent  holder,  another  holder,  to  whom 
the  guarantee  had  not  been  addressed,  was  found  not  entitled  to  claim  upon 
it  in  his  own  right,  though  he  was  held  to  have  an  equitable  claim  as  coming  in 
place  of  tbe  party  receiving  the  guarantee,  in  so  far  as  the  esute  of  tbe  grautct 
was,  at  that  time,  indebted  to  this  party.  This  decision  appears  to  be  contrary 
to  that  pronounced  by  the  Court  of  Session  in  the  case  of  Sir  Wm.  Forbes  and 
Co.  V.  M*Nab,  note  6.  Vide  also  Harrison  9x  parte,  2  Coi.  172,  2  Bro.  C.  €• 
615  ;  Hustler  ex  parte,  1  GU  and  Jam.  9;  Isbestct  er  parte,  \  Rose,  20. 

«  Sir  Wm.  Forbes  and  Co.  v.  M'Nab,  29th  May  1816,  F.  C,  1  Bell,  288, 
note  1. 

'  1  Bell,  5th  edition. 


INDORSEMENT  TRANSFERS  FUNDS,  &C.  QSQ 

the  fair  course  of  trade,  but  subject  to  the  risk  of  such  excep- 
tions. But  this  refers  only  to  exceptions  connected  with  the 
biU  or  note,  not  those  which  arise  from  distinct  transactions, 
such  as  pleas  of  compensation  against  any  of  the  indorsers,  to 
which  the  holder  of  the  bill  or  note  will  not  be  liable,  though 
he  should  have  known  of  them  at  the  time  of  the  indorse- 
ment'. As  his  knowledge  of  exceptions  is  not  necessarily 
contrary  to  the  presumption  of  value  arising  from  the  indorse- 
ment, but  is  extrinsic  to  the  bill  or  note,  it  may  be  proved  by 
other  evidence  than  his  writ  or  oath.  But  it  is  not  probable 
that  any  but  written  evidence  of  it  would  be  admitted  in  Scot- 
land. 

4.  Transference  of  funds. 

Indorsement  transfers  the  drawer's  money  in  the  drawee's 
hands  to  the  amount  of  the  bill  or  note  to  the  indorsee,  or 
to  the  holder,  in  a  blank  indorsement.  It  has  been  shewn ', 
that  the  eflect  of  drawing  a  bill  is  to  convey  these  funds  to 
the  payee,  and  an  indorsement  is  a  transference  of  the  payee's 
right.  If  the  biU  is  accepted,  no  intimation  of  the  indorse- 
ment to  the  drawee  is  necessary  to  complete  the  transference. 
By  accepting,  he  has  admitted  funds  of  the  drawer  in  his 
hands  to  the  amount  of  the  bill ;  and  it  has  been  held  in  Eng- 
land, that,  after  thus  engaging  to  pay  its  amount  to  the  payee 
or  his  indorsee,  he  cannot  afterwards  qualify  his  engagement 
by  the  condition  that  he  shall  have  notice  of  the  indorsement/. 
If  the  bill  is  indorsed  before  acceptance,  the  transference  wiU 
be  completed  by  its  presentment  to  the  drawee,  as  proved 
either  by  his  acceptance,  or  otherwise  as  already  explained  *. 

'   Vide  Stuart  t;.  Campbell,  as  cited  by  Forbes,  162,  anUa,  283,  note  a 

"  Antea,  174. 

'  This  was  the  chief  ground  of  decision  in  Reynolds  v.  Davies,  1  Bos.  and 
Pun.  628,  in  which  the  rule  was  settled  as  laid  down  in  the  text.  In  Scotland, 
where  the  words  "  or  order  "  are  not  necessary  to  make  a  bill  indorsable,  the 
acceptance  uf  a  bill  which  bad  them  not,  must  have  the  same  eflect  as  if  they 
were  inserted. 

*  Aniea,  66,  el  seq.  There  is  one  case,  Ewing  and  Geills  t;.  Johnston,  13th 
July  1698,  Morr.  1460,  where  the  indorsee  of  an  unaccepted  draft  is  said  to  have 
been  preferred,  without  intimation  to  the  drawee,  to  a  posterior  arrester  of  the 
drawer's  funds  in  the  drawee's  hands.  One  of  these  arresters,  however,  was 
■aid  to  be  barred  peraonali  exceptume,  as  an  indorser  of  the  bill.  But,  at  all 
events,  this  early  decision  cannot  unsettle  the  doctrine  established,  a^  already 
shewn,  with  regard  to  the  transference  of  the  drawer's  funds  to  the  payee,  whoso 
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it,  against  the  acceptor  as  debtor  ex  facie  of  the  bill  '•  But 
whether  this  doctrine  applies,  when  the  indorser  knew  thai 
tiie  acceptor  signed,  like  himself,  for  accommodation,  shall  be 
afterwards  considered. 

It  has  been  held  in  England,  that  a  person  who  gets  a  bill 
or  note  to  be  discounted  for  a  special  purpose,  cannot  divert 
it  from  that  purpose,  by  bringing  an  action  on  it  for  his  own 
behoof*,  though  such  an  objection  would  not  be  competent 
against  his  onerous  indorsee.  But  a  party  cannot  be  allowed 
to  plead  against  such  an  indorsee  that  there  was  fraud  in  the 
contract  which  gave  rise  to  the  bill,  so  long  as  he  himself 
abides  by  that  contract'.  A  person  who  takes  a  bill  or  note 
under  circumstances  inconsistent  with  his  having  a  fair  claim 
against  the  obligant  on  it,  as  for  instance  when  he  takes  from 
a  party  who  has  committed  act  of  bankruptcy  on  a  bill  pre- 
viously signed  by  third  parties  for  his  accommodation  %  cannot 
legally  claim  on  it.  But,  if  a  person  whose  name  is  on  a  bill 
or  note  receives  another  bill  from  the  real  debtor  to  be  dis- 
counted, in  order  to  raise  money  to  retire  it,  and,  not  getting 
it  discounted,  is  obliged  to  pay  the  first  bill  himself,  he  will 
be  entitled  to  sue  the  acceptor  of  the  second  bill  for  his  in- 
demnity '«  In  Scotland,  no  exceptions  against  the  indorsee, 
which  do  not  appear  exfaxAe  of  the  bill  or  note,  can  in  general 
be  proved  otherwise  than  by  his  writ  or  oath.  How  far  this 
doctrine  is  affected  by  the  circumstance  of  the  indorsement 
being  dated  before  or  after  the  term  of  payment,  shall  be 
afterwards  discussed. 

It  has  been  held  that  the  indorsee  of  a  bill  drawn  for  sup- 
plies made  to  a  ship  may  effect  an  insurance  on  the  ship  to 
secure  its  payment^. 

*  This  doctrine  was  implied  in  Houle  «.  Baxter,  3  East.  177.  The  applica- 
tion of  it  to  the  circumstances  of  that  case  turned  on  matten  peculiar  to  English 
law,  which  it  is  not  necessary  to  state. 

*  Delaunay  v.  Mitchell,  1  Stark.  439;  Hallet  t;.  Pewis,  1  M.  and  Pay. 
79  {  Evans  v,  Kymer,  1  B.  and  Ad.  529.  VitU  other  cases  in  Chitty,  p.  91, 
note  6,  and  anlea,  260. 

'    *  Archer  v.  Bamford,  3  Starkie*  175. 
«  Smith  V.  De  Witts,  6  D.  and  R.  120. 

*  Walsh  9.  Tyler,  reported  by  Chitty,  2G5,  note  d. 
'  Talker  v.  Scott,  6  Taunt.  234-. 
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'    3.  Indorsee's  claim  against  acceptor. 

The  holder's  claim  for  payment,  by  ^ktee  of  indorsation, 
against  the  acceptor,  or  any  of  the  other  parties,  is  not  in 
general  affected  even  by  exceptions  pleadable  against  his  in- 
dorser,  and  this  has  been  also  held,  when  the  holder  claims,  not 
by  an  express  indorsement  from  his  author,  but  by  his  trans- 
ference of  a  blank  indorsed  bill,  on  which  three  indorsements 
later  than  his  hare  been  previously  deleted ' .  It  has  been  even 
found,  that  a  bank  which  acquired  right  to  a  bill  that  was  ac- 
cepted for  the  drawer's  accommodation,  by  discoimting  it  to 
him,  was  entitled  to  enforce  payment  immediately  by  summary 
diligence  against  the  acceptor,  without  being  obliged  to  assign 
to  the  acceptor,  for  his  security,  a  mortgage  which  they  had 
from  the  drawer,  though  the  acceptor  asked  it  only  under  re- 
servation of  their  preference  over  it  for  their  general  balance*. 
It  seems  to  have  been  held  in  this  case,  that,  as  the  acceptor 
was  debtor  ex  facie  of  the  bill,  no  extrinsic  evidence  of  his  re^ 
lation  to  the  drawer  could  stay  the  indorsee's  diligence  against 
him.  Nor  can  an  indorsee  be  affected  by  previous  receipts  for 
payments,  whether  partial  or  total,  which  do  not  appear  ex 
facie  of  the  bill  or  note '.  In  England,  although  this  rule  is 
not  followed  with  regard  to  bills  or  notes  indorsed  after  the 
term  of  payment,  it  has  been  decided,  that  an  indorsee,  be- 
fore the  term  of  payment,  is  not  afibcted  even  by  payment  of 

■  Adam  v.  Watson,  ISth  Dec.  1827.  6  S.  and  D.  244,  and  F.  C. 

*  Cowan  and  Sons  v.  Hurry  and  others,  Idth  Dec.  1816,  F.  C. 

*  Erskinev.  Thomson,  12th  Dec.  1711,  Morr.  1501.  The  Court  laid  down 
the  general  dtfctrine  in  this  case,  as  stated  in  the  text,  alUiough  there  was  also 
this  additional  ground  of  decision,  that  the  receipts  in  question  might,  from 
their  terms,  refer  to  other  bills  which  had  passed  between  the  drawer  of  the 
bill,  who  granted  them,  and  the  acceptor.  The  same  doctrine  was  held  in 
Fairholm  v.  Cockburn,  24cb  July  1714,  Morr.  150G,  where  reference  is  made 
to  a  corresponding  opinion  given  by  Forbes,  161,  who  likewise  (60)  mentions 
a  case,  Vanmuir  and  Allan  v.  Wood,  5th  Feb.  1702,  to  the  same  effect,  and  in 
Burnet  V.  Ritchie,  I2th  Feb.  1778,  Morr.  1519,  where  the  holder  of  a  bill  was 
found  entitled  to  this  privilege  of  an  onerous  indorsee,  the  bill  having  been 
indorsed  to  him  in  indemnity  of  a  debt  for  which  he  bad  become  bound  on  the 
indorser's  account,  although  a  doquet  was  subjoined,  binding  himself  to  ac- 
count for  the  proceeds  to  the  iodorser,  while  the  latter  bound  himself  to  make 
good  any  de6ciency.  Vide  alto  Wightman  v.  Johnston,  18th  Jan.  1700,  For- 
bes, 163. 
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is  competent.  In  the  first  case  on  this  subject  %  the  indoiiBee 
of  an  accepted  bill  was  preferred  to  an  arrestment  in  the  ac- 
ceptor's hands  prior  to  the  indorsement ;  but  it  is  implied, 
that  the  indorsee  would  have  been  afi*ected  by  the  arrestment, 
if  he  had  known  of  it  when  he  took  the  bill,  or  if  his  right 
had  been  gratuitous,  which  would  have  made  him  liable  to 
the  same  exceptions  with  his  author.  In  another  case ',  an 
indorsee  was  postponed  to  an  arrestment  in  the  acceptor's 
hands,  as  he  knew  that  it  was  used  while  the  biD  was  blank 
in  the  drawer's  name.  But  this  decision  proceeded  on  the 
doctrine  which  then  prevailed,  that  there  was  no  bill  till 
the  drawer's  signature  was  filled  up.  The  same  ground  of 
decision  was  adopted  in  a  subsequent  case*.  In  another 
case  ^,  an  arrestment  in  the  hands  of  the  purchaser  of  some 
goods  for  the  price  used  by  the  owner's  creditors,  when  the 
purchaser  had  accepted  a  bill  for  the  price  payable  to  a  third 
party  who  acted  for  the  owner,  was  preferred  to  arrest- 
ments by  other  creditors  of  the  owner  in  the  payee's  hands. 
In  all  these  cases,  arrestment  was  sustained  to  attach  in  the 
acceptor's  hands  the  debt  due  by  him  to  the  drawer.  But, 
2d!/y,  It  was  not  held  to  prevent  the  transference  of  the  debt 
to  a  third  party  by  indorsement  of  the  biU,  though  the  payee 
might  become  liable  in  damages,  if  he  indorsed  the  bill  after 
the  arrestment  was  intimated  to  him.  In  one  case,  indeed  ^, 
an  arrestment  of  the  amount  of  a  promissory-note  in  the 
grantor's  hands  for  a  debt  of  the  payee,  was  preferred  to  a 
blank  indorsation,  as  the  indorsation  was  not  proved  to  be 
prior  to  the  arrestment,  and  a  decision  to  the  same  efiect  had 
been  previously  given  in  a  similar  case  ^.  But  these  decisions 
proceeded  on  the  ground,  that  promissory-notes  were  not  then 
entitled  to  the  privileges  of  bills. 

3c%,  Decbions  have  fluctuated  more  regarding  the  effi- 

'  Smiih  V.  Home,  5th  Dec  1712,  Morr.  1502. 
'  M'Aul  v.  Logan,  June  1728,  Morr.  1694. 

*  Nelsoo  V.  RuMell,  14th  Feb.  1734,  Morr.  14S5. 

*  Donlop  V.  Jap,  18th  Jan.  and  21st  Feb.  1752,  Morr.  741.  The  validitj 
of  an  arrestment  in  the  acceptor's  hands  was  likewise  taken  for  granted  by  the 
Bench  in  Haddow  v.  Campbell  and  Co  ,  7th  Dec.  1796,  Morr.  763. 

•  More  v^  Paxton,  9th  Dec.  1766,  Morr.  12259. 

•  Forbes  v.  Innes,  2d  Feb.  1739,  Morr.  712. 
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c^y  of  an  arrestment  in  the  indorsee's  hands,  when  he  holds 
the  bill  for  the  indorser's  behoof,  to  attach  his  obligation 
of  accounting  to  the  indorser.  It  does  not  appear  to  have 
been  ever  held  that  such  an  arrestment  could  stop  the  trans- 
ference of  the  bill,  so  as  to  nullify  a  subsequent  indorsation 
of  it  by  the  holder  to  a  third  party ;  and,  indeed,  it  has 
been  observed  on  the  Bench ',  that  even  arrestments  in  the 
acceptor's  hands  might  be  defeated  by  indorsation.  It  would 
not  make  any  difference,  although  the  indorsee  was  aware 
of  the  previous  arrestment.  But  the  question  in  the  case 
now  alluded  to  was,,  whether  it  attached  his  obligation  of  ac* 
counting,  so  as  to  place  the  arresting  creditor  in  right  of  it 
when  the  indorsee  received  payment  of  the  bill.  In  an  eai'ly 
case ',  arrestment  seems  to  have  been  held  incompetent  to 
any  effect ;  for,  although,  in  that  case,  the  bills  were  given 
to  the  holder  blank  indorsed,  for  the  purpose  of  being  de* 
livered  by  him  to  certain  creditors  of  the  indorser,  so  that 
there  was  thus  a  specific  appropriation  which  excluded  the 
arrestment,  yet  the  Court  is  said  to  have  proceeded  on  the 
general  ground,  that  ^^  exhibition  and  not  arrestment  was  the 
^*  habile  diligence  to  affect  bills  thus  deposited."  In  the  next 
case',  the  Court  adopted  a  different  principle ;  holding,  when 
the  payee  admitted  that  he  had  the  bill  merely  as  factor  for  the 
cirawer,  that  arrestment  by  the  drawer's  creditor  attached  the 
money  in  his  hands.  But  the  money  was  not  yet  in  his  hands, 
as  the  bill  was  not  paid ;  and,  accordingly,  it  was  admitted  that 
it  might  have  been  arrested,  at  the  same  time,  in  the  hands  of 
the  acceptor  as  debtor,  which  does  not  appear  compatible  with 
the  holder  being  also  debtor.  As  the  indorser  was  bound,  as 
factor,  to  use  diligence  to  recover  the  debt,  arrestment  was 
held  competent  to  attach  his  obligation  of  accounting.  The 
difference  between  such  liability  to  account  and  an  actual 
debt,  which  is  the  only  proper  subject  of  arrestment,  has  been 
already  explained  *.  Lord  Kilkerran,  in  reporting  the  case, 
distingubhcs  between  it  and  that  of  a  creditor  to  whom  a 
bill  is  indorsed  in  security  of  his  debt,  under  an  obligation 

■  Haddow  v.  Campbell  and  Co.,  7th  Dec.  1706,  Morr.  763. 
'  Jameson  v.  Leckie,  Dec.  1726,  Morr.  711. 
'  Gordon's  Creditors  v.  Innes,  Idlb  Jan.  1740,  Morr.  715, 
*  AnUa,  291 
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In  a  later  case ',  the  claim  of  creditors,  as  such,  was  sus- 
tained on  a  bill,  which  had  been  indorsed  to  a  banker  for 
their  behoof.  It  does  not,  therefore,  make  any  difference  as 
to  an  indorsee's  right,  whether  he  holds  it  for  himself  or  for 
others.  But,  in  a  competition  between  an  indorsement  for 
creditors,  and  the  arrestment  of  other  creditors,  the  arresters 
have  been  preferred,  if  the  purpose  of  the  indorsement  was  not 
communicated  to  the  creditors  interested  in  it,  as  it  was  till 
then  merely  a  mandate  to  the  indorsee,  which  the  indorser 
might  recall  when  he  pleased.  This  was  the  ground  of  de- 
cision ',  in  a  competition  between  creditors  for  whose  behoof 
their  debtor  had  remitted  a  sum  of  money  to  a  third  party, 
and  other  creditors  arresting  the  money  in  his  hands.  A 
similar  decision  was  given  ^  in  a  competition  with  regard  to 
the  proceeds  of  a  bill  indorsed  to  a  third  party,  for  behoof  of 
certain  creditors,  to  whom  the  indorsement  had  not  been  com- 
municated, and  another  creditor  arresting  in  the  indorsee's 
hands.  The  same  doctrine  was  followed  afterwards,  in  two 
similar  cases  \  On  this  principle,  a  person  thus  indorsing  a 
bill  in  trust  for  creditors,  without  communicating  the  indorse- 
ment to  them,  may  recall  the  trust  by  implication;  as  by 
making  drafts  on  the  indorsee  for  other  purposes.  But  other- 
wise, the  creditors  may  prevent  the  trustee  from  retaining 
the  deposited  fund  for  a  private  debt  due  to  him  by  the 
truster  *. 

A  holder  will  be  liable  to  the  same  exceptions  with  his  in- 
dorser, if  the  exceptions  arose  from  a  contract  or  transaction 
to  which  they  were  both  privy  s,  or  if  he  knew  that  the  indor- 
ser had  no  good  right  to  the  bill '',  in  which  case,  he  can  make 

>  Hemes  tod  Co.  v.  Crosbie,  mUea,  283i  note  2. 

*  Stooehewer  v,  Inglis,  2l8t  July  1697,  Morr.  7724 
'  Graj  V,  Lord  Rom,  16th  Jan.  1706,  Morr.  7724. 

*  Auchterlony**  Creditors,  Nov.  1732,  Karnes,  R.  D.  11;  Bairdv.  Murray's 
Creditom,  4tb  Jan.  1744,  ibid.  77. 

■  Stewart  v.  Bisset,  16th  Feb.  1770,  Morr.  42,  App.  to  Compensation. 

'  Boyes  v.  Shaw,  5th  June  1707,  Morr.  1500 ;  British  Linen  Co.  v.  Suter, 
18th  Not.  1824,  3  S.  and  D.  294. 

'  Lovel  v.  Martin,  4  Tbunt.  799.  The  plaintiff  in  this  case  having  lost  the 
bill,  and  the  defendants,  (bankers,)  at  whose  house  it  was  made  payable,  having, 
after  they  knew  this  fact,  discounted  it  to  a  third  patty,  (the  plaintiff  having 
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no  claim,  though  his  onerous  indorsee  may.  In  a  case  ' ,  where 
a  company  in  whose  favour  a  bill  had  been  accepted  bj  two  per- 
sons jointly,  and  who  had  arrested  the  funds  of  one  of  the  ac* 
ceptors  in  security  of  it,  knew  that  the  other  acceptor  was  a 
cautioner ;  this  knowledge  was  held  to  excuse  them  from  as^ 
signing  the  bill  to  a  party  who  had  another  bill  from  the  princi* 
pal  debtor  alone,  and  who  had  used  arrestments  posterior  to 
them  on  the  funds  belonging  to  the  principal  debtor*  It  was 
pleaded  successfully,  that,  as  the  bill  granted  to  the  first  ar- 
resters was  extinguished  by  their  preferable  arrestment  of 
funds  belonging  to  the  principal  debtor,  the  other  acceptor's 
obligation  to  them,  being  merely  a  cautionary  obligation,  was 
extinguished,  and  that,  as  they  were  aware  of  its  limited  na- 
ture, they  could  not  be  bound  to  keep  it  up  by  assigning  it  to 
a  third  party.  In  another  case ',  where  a  markmg  had  been 
made  on  a  bill,  bearing  that  another  bill  had  been  drawn  on 
the  acceptor  for  the  same  sum,  it  was  found,  on  the  drawee 
of  the  second  bill  refusing  acceptance,  that  the  first,  notwith- 
standing the  marking,  might  be  indorsed,  so  as  to  give  the  in- 
dorsee a  claim  against  the  drawee  under  his  acceptance  of  it. 
The  claim  against  the  drawee  under  the  first  bill  remained 
entire,  on  his  refusing  to  accept  the  second  bill,  which  was  only 
a  substitute  for  it.  In  a  recent  English  case ',  it  has  been  held 
that  markings  on  a  bill,  indicative  of  some  separate  transaction 
between  the  previous  parties  to  it,  bind  the  indorsee  to  inquire 
into  the  particulars  of  the  transaction,  before  taking  the  bill. 
But  a  general  release  by  the  drawer  to  the  acceptor,  before 

Jodoned  it  before  be  lost  it,)  and  then  giTen  it  up  to  the  dnwer,  wlio  irai  tbcir 
customer,  as  a  Toucher  for  which  they  took  credit  in  their  account  witb  biro,  it 
was  unanimously  held  by  the  Court  of  Common  Pleas,  not  only  that  they  must 
lose  the  amount  of  the  bill,  but  that  they  were  liable  in  trover  for  it  to  the 
plaintiff.  The  same  rule  would  have  been  applicable  if  the  bolder  bad  in- 
dorsed the  bill ;  for  instance,  if  one  of  the  indorsements  had  been  a  special  one, 
and  the  fraudulent  holder  had  indorsed  it  in  name  of  the  special  indorsee, 
although  there  was  a  previous  blank  indorsement,  under  which  any  bolder  might 
have  claimed  independently  of  this,  on  scoring  out  the  posterior  indorsenicnia. 
1  Miller  v,  Baird  and  Gray,  24ih  Nov.  1749,  Morr.  12721. 

•  Mitchell  V.  Brown,  8th  July  1714^  Morr.  1467. 

*  Gascoyne  o.  Smith,  1  M*L.  and  Yo.  348. 
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indorsement,  does  not  affect  the  indorsee,  unless  he  is  privy 
to  it'. 

It  has  been  decided  in  England ',  that,  when  a  bill  is  indor- 
sed,  after  acceptance  has  been  refused,  but  before  the  term  of 
payment,  and  the  indorsee,  not  aware  of  the  non-acceptance, 
presents  it  again,  and  negotiates  it  duly,  he  will  have  a  good 
claim  on  it  against  the  previous  parties.  The  bill  is  held,  in 
that  case,  to  be  negotiable,  as  there  is  nothing  on  it  which  in- 
dicates its  dishonour.  But,  if  the  indorser  of  a  bill  pays  it, 
when  returned  to  him  by  an  indorsee  unaccepted  after  the  term 
of  payment,  but  without  notice  of  its  dishonour,  and  takes  a 
reindorsation,  he  cannot  sue  a  previous  party  who  has  got  no 
notice ;  because  he  was  discharged  by  the  hdder's  neglect  to 
notify  the  dishonour,  which  dishonoor  he  should  have  known 
from  the  bill  being  unaccepted  after  the  term  of  payment,  and 
can  have  no  claim  against  another  party  who  has  been  equally 
so  discharged  ^ 

If  the  holder  of  a  bill  has  notice  of  its  non-acceptanoe  at  the 
time  of  taking  it,  which  will  be  held  to  be  the  case  if  it  is  then 
noted  for  non-acceptance^,  although  indorsed  to  him  before  the 
term  of  payment,  his  right  wUl  be  restricted,  even  by  a  private 
agreement  regarding  the  bill  between  his  indorser  and  any 
previous  party  '• 

In  a  recent  case  ^  in  Scotland,  where  a  party  had  taken  up 
a  bill  after  it  was  protested,  and  got  an  assignation  to  the 
protest,  the  Court,  proceeding  partly,  however,  on  certain 
written  evidence  i^hich  had  been  recovered,  held  that  he  was 
a  mere  agent  for  the  previous  holder,  and  was  not  entitled  to 
the  privileges  of  a  bona  fide  onerous  indorsee.  It  would  ap* 
pear  that  they  decided  on  a  similar  ground  lately,  in  passing 
without  caution  a  suspension  of  a  charge  on  a  bill  which,  be^ 
fore  coming  into  the  charger's  hands,  was  retired  by  a  party  for 
whose  accommodation  the  suspender  had  subscribed  it,  the 

*  Dod  V.  Edwards,  2  C.  and  Pay.  608. 

*  O'Keefe  v.  Duo,  1  Manh,  613;  6  Tannt.  80& 

*  RoMToe  9.  Hardy.  12  EaaU  434^  2  Camp.  i58. 

*  Biyley,  163.     Per  Lord  Kenyon.  in  Brown  ».  Dari*,  3  T.  R  82. 

'  This  was  one  of  the  points  decided  in  Crossly  p.  Ham,  13  East.  498. 

*  Ritchie  ».  M'Kay.  29th  May  1823,  2  S.  and  D.  349;  9tfa  March  1826, 
ibid.  4th  vol.  and  F.  C. 
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payment  being  acknowledged  by  a  receipt  wbich  appeared  on. 
the  protest  *.  There  is  nothing  contrary  to  this  rule  in  a  re^ 
cent  case '  which  is  noticed^  lest  it  should  be  misunderstood ; 
for,  Ist^  Although  the  bill,  in  that  case,  was  protested,  and 
diligence  raised  on  it  before  the  holder  had  got  it,  it  is  not 
said  that  these  facts  appeared  ex  facie  of  the  bill,  or  were  other- 
wise known  to  him ;  and,  2d7y,  The  exception  there  pleaded 
was  applicable  only  to  the  drawer  and  payee,  and  the  bill,  be- 
fore it  became  due,  or  was  dishonoured,  had  been  convey- 
ed onerously  from  him  to  a  third  party,  through  whom  the 
holder  derived  right,  so  that  the  latter  was  not  liable~to  any 
such  exception.  There  is  a  later  case ',  which  appears,  at 
first  sight,  to  involve  a  decision  that  the  holder  was  entitled, 
under  similar  circumstances,  to  the  privileges  of  an  onerous 
indorsee.  But  the  decision  proceeded  on  the  ground  of  a 
previous  res  judicata^  and  it  does  not  appear  whether  the 
question  was  argued  before  the  first  decision.  In  another 
case  %  where  a  bill,  after  being  taken  up  by  the  drawer,  had 
been  delivered  by  him  to  a  debtor  of  his,  for  whose  accommo- 
dation it  had  been  accepted,  and  by  him  indorsed  in  security 
of  a  debt  to  another  bank,  the  Court,  proceeding  chiefly,  as 
appears,  on  the  ground  that  the  Bank  should  have  held  the 
bill  to  be  an  extinguished  document,  from  its  being  marked  as 
previously  discounted,  and  not  being  indorsed  by  the  former 
discounters,  decided  that  they  could  not  maintain  action  on  it 
as  onerous  holders  against  the  acceptor.  Whether  the  mere 
circumstance  of  its  being  formerly  discounted  precluded  the 
pursuers  per  se  from  taking  it  as  onerous  indorsees  may  be 
doubted. 

In  general,  if  such  exceptions  come  to  the  holder's  know- 
ledge, as  prove  that  the  bill  or  note  is  not  negotiable  with 
safety,  he  will  be  liable  to  the  exceptions  pleadable  against  his 
indorser,  though  unknown  to  him,  because  he  takes  it,  not  in 

*  Ramsay  v.  Aiiken,  26th  Jan.  1826,  4  S.  tnd  D.  390.  Ft^tf  also  M'Gowan 
o.  M'Kellar,  24th  Feb.  1826,  4  S.  and  D.  408,  per  Lord  Balgray  ;  and  alto  for  a 
case  of  real  evidence  of  agency  arising  from  the  admitted  facts  of  tlie  case.  Far- 
quhar  v  Sloan,  2d  Dec.  1830,  9  S.  D.  B.  112,  and  23d  Jan.  18:14^  12  8.  D. 
B.  327. 

'  Drew  V.  Paterson,  2d  Dec.  1825,  ibid.  259. 

*  Pattison  v.  Campbell,  17th  Jan    1827,  5  S.  and  D.  206. 

*  Smith  i;.  Murdoch,  28th  May  18^9,  7  S.  and  D.  670. 
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the  fair  course  of  trade,  but  subject  to  the  risk  of  such  excep- 
tions. But  this  refers  only  to  exceptions  connected  with  the 
bill  or  note,  not  those  which  arise  from  distinct  transactions, 
such  as  pleas  of  compensation  against  any  of  the  indorsers,  to 
which  the  holder  of  the  bill  or  note  will  not  be  liable,  though 
he  should  have  known  of  them  at  the  time  of  the  indorse- 
ment '  •  As  his  knowledge  of  exceptions  is  not  necessarily 
contrary  to  the  presumption  of  value  arising  from  the  indorse- 
ment, but  is  extrinsic  to  the  bill  or  note,  it  may  be  proved  by 
other  evidence  than  his  writ  or  oath.  But  it  is  not  probable 
that  any  but  written  evidence  of  it  would  be  admitted  in  Scot- 
land. 

4.  Transference  of  funds. 

Indorsement  transfers  the  drawer's  money  in  the  drawee's 
hands  to  the  amount  of  the  bill  or  note  to  the  indorsee,  or 
to  the  holder,  in  a  blank  indorsement.  It  has  been  shewn  >, 
that  the  effect  of  drawing  a  bill  is  to  convey  these  funds  to 
the  payee,  and  an  indorsement  is  a  transference  of  the  payee's 
right.  If  the  bill  is  accepted,  no  intimation  of  the  indorse- 
ment to  the  drawee  is  necessary  to  complete  the  transference. 
By  accepting,  he  has  admitted  funds  of  the  drawer  in  his 
hands  to  the  amount  of  the  bill ;  and  it  has  been  held  in  Eng- 
land, that,  after  thus  engaging  to  pay  its  amount  to  the  payee 
or  his  indorsee,  he  cannot  afterwards  qualify  his  engagement 
by  the  condition  that  he  shall  have  notice  of  the  indorsement,^. 
If  the  bill  is  indorsed  before  acceptance,  the  transference  will 
be  completed  by  its  presentment  to  the  drawee,  as  proved 
either  by  his  acceptance,  or  otherwise  as  already  explained  *. 

'   VuU  Stuart  v.  CnmpbeU,  as  cited  by  Forbes,  162,  antea,  2S3f  note  3. 
'  AnUa,  174. 

*  This  was  the  chief  ground  of  decision  in  Reynolds  v.  Davies,  1  Bos.  and 
PuH.  628,  in  which  the  rule  was  settled  as  laid  down  in  the  teit  In  Scotland, 
where  the  words  *'  or  order  "  are  not  necessary  to  make  a  bill  indorsable,  the 
acceptance  of  a  bill  which  bad  them  not,  must  have  the  same  effect  as  if  they 
were  inserted. 

*  Anim,  66,  ei  aeq.  There  is  one  case,  Ewiog  and  Geills  v,  Johnston,  13th 
July  1698,  Morr.  1460,  where  the  indorsee  of  an  unaccepted  draA  is  said  to  have 
been  preferred,  without  intimation  to  the  drawee,  to  a  posterior  arrester  of  the 
drawer's  funds  in  the  drawee's  hands.  One  of  these  arresters,  however,  was 
said  to  be  barred  penonali  exceptione,  as  an  indorser  of  the  bill.  But,  at  all 
events,  this  early  decision  cannot  unsettle  the  doctrine  established,  a^  already 
shewn,  witli  regard  to  the  transference  of  the  drawer's  funds  to  the  payee,  « hose 
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The  effect  of  mdorsement,  in  transferring  the  payee's  right 
to  the  drawer's  funds,  is  the  same  with  that  of  drawing  the 
bill  in  transferring  them  to  the  payee  '.  If  the  bill  has  been 
accepted  before  it  is  indorsed,  or  the  payee,  before  indorse- 
ment, has  intimated  it  to  the  drawee  by  presentment  or  others 
wise,  the  drawer's  funds  in  the  drawee's  hands  are  thence- 
forth transferred  by  the  bill  to  him  €fr  his  orders  so  that  an 
indorsement  by  him  carries  them  to  the  indorsee  without  new 
intimation,  against  an  intervening  arrestment  by  the  payee's 
creditors.  The  same  right  is  carried  by  eyery  new  indorse* 
ment  to  the  indorsee  or  holder,  in  preference  to  diligence  by 
the  payee's  creditors  or  tho'se  of  any  previous  indorser.  Even 
though  the  holder  knew  of  such  diligence  at  the  time  of  in- 
dorsement, it  cannot  stop  the  currency  of  the  bill* 

This  leads  to  the  question, 

How  Jar  bills  or  notes  are  arrestable  f 

To  understand  this  matter,  the  following  distinctions  must 
be  observed : 

Isty  As  arrestment  attaches  debts  due  to  the  common 
debtor  by  third  parties,  or  his  fimds  in  their  hands,  it  seems 
competent  to  arrest  funds  or  debts  of  the  drawer  in  the  drawee's 
hands,  whether  he  has  accepted  the  bill  or  not.  But,  idfy^ 
Such  arrestment  cannot  be  used  against  the  drawee,  except 
as  debtor  to  the  drawer,  his  acceptance  of  the  bUl,  if  he  has 
accepted,  only  proving  that  he  is  the  drawer's  debtor.  There- 
fore, Sdly,  If,  after  a  bill  is  drawn  upon  and  intimated  to  the 
drawee,  the  drawer's  funds  in  his  hands  have  been  trans- 
ferred by  indorsement  of  the  payee,  or  any  subsequent  holder, 
no  arrestment  by  a  creditor  of  such  payee  or  holder,  in  the 
drawee's  hands,  can  be  preferred  to  the  funds  even  over  a 
posterior  indorsement,  since,  by  drawing  the  bill,  these  funds 
are  made  transferable  by  indorsation,  which  tran^erable  qua* 
lity  no  subsequent  arrestment  can  restrain.  But  an  arrest* 
ment  in  the  acceptor's  hands  by  the  creditor  of  a  drawer  and 

case  is,  in  this  respect,  the  same  wiih  that  of  aa  indorsee.  Both  Lord  Stair,  i» 
11,  7,  and  Mr  Erskine,  iii*  5)  7,  state  generally  that  bills  may  be  transmitted 
without  intimation.  But  tbey  may  be  understood  to  refer  to  accepted  bills. 
Forbes  states  the  same  doctrine,  166,  but  be  founds  it  entirely  on  the  cast  of 
Ewing  and  Geills  v.  Johnston,  now  mentioned. 
*  Antea,  174»  ei  seq. 
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indorser  will  be  good  against  the  indoraae,  if  it  ia  proved  by 
his  oath  that  he  holds  the  bill  merely  for  the  drawer's  be- 
hoof.   4thfyj   An  arrestment  in  an  indorsee's  hands  by  a 
creditor  of  his  indorser  is  inept,  though  the  indorsee  should 
be  a  mere  factor  for  the  indorser ;  for  arrestment  is  effectual 
only  against  a  debtor  of  the  common  debtor,  and,  therefore, 
if  used  even  in  the  drawee's  hands  by  a  creditor  of  the  holder, 
it  might  be  effectual  so  long  as  the  arrester's  debtor  renuuned 
holder,  but  could  not  prevent  him  from  indorsing  the  bill. 
On  the  other  hand,  though  an  indorsee  should  hold  the  bill 
merely  as  the  indorser's  factor,  there  is  no  arrestable  debt  due 
by  him  to  the  indorser.     The  acceptor  is  debtor,  and  the  in- 
dorsee's character  of  debtor  cannot  begin,  nor,  consequently, 
can  it  be  competent  to  arrest  in  his  hands  till  the  acceptor  has 
paid  him  the  bill.     The  indorsee  may,  indeed,  as  the  in- 
dorser's factor,  be  liable  to  a  contingent  claim  of  accounting  ; 
and  it  has  been  found,  that  the  right  or  rumen  debiti  which 
he  holds  subject  to  this  claim,'  may  be  assigned  by  a  draft  on 
him  in  favour  of  a  third  party ',  since  every  personal  right  is 
assignable.    But  arrestment  is  applicable  only  to  debts  actu- 
ally due  by  the  arrestee,  or  funds  in  his  possession,  not  to 
effects  which  have  been  consigned  to  him,  but  have  not  yet 
reached  him '.     The  indorsee's  liability  is  different  from  that 
of  a  trustee  to  whom  heritable  property  has  been  conveyed  in 
order  to  be  sold,  or  of  a  company  for  an  individual  partner's 
share  of  profits,  in  the  hands  of  which  parties  arrestment  has 
been  found  competent  by  a  creditor  of  the  partner,  or  by  any 
creditor  of  the  truster  ^.    In  these  cases,  the  fimds  were  in  the 
arrestee's  hands,  though  their  proceeds  were  not  ascertained ; 
whereas,  here,  the  funds  are  not  in  the  indorsee's  hands,  and 
he  is  not  accountable,  till  he  recovers  them  by  payment  from 
the  acceptor. 

These  points  appear  to  be  now  settled,  though  the  decisions 
regarding  them  have  not  been  always  uniform.  Ist^  It  has 
been  established,  that  an  arrestment  in  the  acceptor's  hands 

*  Cowan  V,  Douglas,  Forbes,  164. 

'  M'Leod  9.  Crichton,  amtea^  176,  note  2. 

*  This  was  found  in  Stalker  v.  Alton,  9th  Feb.  1759,  Morr.  743. 

*  Gricrson  o.  Ramsay,  25th  Feb.  1790,  Morr.  759. 
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is  competent.  In  the  first  case  on  this  subject ',  the  indorsee 
of  an  accepted  biD  was  preferred  to  an  arrestment  in  the  ac- 
ceptor's hands  prior  to  the  indorsement ;  but  it  is  implied, 
that  the  indorsee  would  have  been  afiected  by  the  arrestment, 
if  he  had  known  of  it  when  he  took  the  bill,  or  if  his  right 
had  been  gratuitous,  which  would  have  made  him  liable  to 
the  same  exceptions  with  his  author.  In  another  case  *,  an 
indorsee  was  postponed  to  an  arrestment  in  the  acceptor's 
hands,  as  he  knew  that  it  was  used  while  the  bill  was  blank 
in  the  drawer's  name.  But  this  decision  proceeded  on  the 
doctrine  which  then  prevailed,  that  there  was  no  bill  till 
the  drawer's  signature  was  filled  up.  The  same  ground  of 
decision  was  adopted  in  a  subsequent  case'.  In  another 
case  ^,  an  arrestment  in  the  hands  of  the  purchaser  of  some 
goods  for  the  price  used  by  the  owner's  creditors,  when  the 
purchaser  had  accepted  a  bill  for  the  price  payable  to  a  third 
party  who  acted  for  the  owner,  was  preferred  to  arrest- 
ments by  other  creditors  of  the  owner  in  the  payee's  hands. 
In  all  these  cases,  arrestment  was  sustained  to  attach  in  the 
acceptor's  hands  the  debt  due  by  him  to  the  drawer.  But, 
^dly.  It  was  not  held  to  prevent  the  transference  of  the  debt 
to  a  third  party  by  indorsement  of  the  bill,  though  the  payee 
might  become  liable  in  damages,  if  he  indorsed  the  bill  after 
the  arrestment  was  intimated  to  him.  In  one  case,  indeed  ^, 
an  arrestment  of  the  amount  of  a  promissory-note  in  the 
granter's  h^ds  for  a  debt  of  the  payee,  was  preferred  to  a 
blank  indorsation,  as  the  indorsation  was  not  proved  to  be 
prior  to  the  arrestment,  and  a  decision  to  the  same  effect  had 
been  previously  given  in  a  similar  case  ^.  But  these  decisions 
proceeded  on  the  ground,  that  promissory-notes  were  not  th^i 
entitled  to  the  privileges  of  bills. 

Sdly,  Decisions  have  fluctuated  more  regarding  the  effi- 

'  Smith  V.  Home,  5th  Dec.  1712,  Morr.  1502. 
'  M'Aul  i;.  Logan,  June  1728,  Morr.  1694. 

*  Nelson  v.  Russell,  14th  Feb.  1734,  Morr.  1435. 

*  Dunlop  V.  Jap,  18th  Jan.  and  21st  Feb.  1752,  Morr.  741.  The  Talidity 
of  an  arrestment  in  the  acceptor's  hands  was  likewise  taken  for  grsntcd  by  tbe 
Bench  in  Haddow  v.  Campbell  and  Co  ,  7th  Dec.  1796,  Morr.  763. 

•  More  v^  Paxton,  9tli  Dec.  1766,  Morr.  12259. 

•  Forbes  v.  Innes,  2d  Feb.  1739,  Morr.  712. 
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c^y  of  an  arrestment  in  the  indorsee's  hands,  when  he  holds 
the  bill  for  the  indorser's  behoof,  to  attach  his  obligation 
of  accounting  to  the  indorser.  It  does  not  appear  to  have 
been  ever  held  that  such  an  arrestment  could  stop  the  trans- 
ference of  the  bill,  so  as  to  nullify  a  subsequent  indorsation 
of  it  by  the  holder  to  a  third  party ;  and,  indeed,  it  has 
been  observed  on  the  Bench  \  that  even  arrestments  in  the 
acceptor's  hands  might  be  defeated  by  indorsation.  It  would 
not  make  any  difference,  although  the  indorsee  was  aware 
of  the  previous  arrestment.  But  the  question  in  the  case 
now  alluded  to  was,,  whether  it  attached  his  obligation  of  ac* 
counting,  so  as  to  place  the  arresting  creditor  in  right  of  it 
when  the  indorsee  received  payment  of  the  bill.  In  an  eai'ly 
case  *,  arrestment  seems  to  have  been  held  incompetent  to 
any  effect ;  for,  although,  in  that  case,  the  bills  were  given 
to  the  holder  blank  indorsed,  for  the  purpose  of  being  de- 
livered by  him  to  certain  creditors  of  the  indorser,  so  that 
there  was  thus  a  specific  appropriation  which  excluded  the 
arrestment,  yet  the  Court  is  said  to  have  proceeded  on  the 
general  ground,  that  '^  exhibition  and  not  arrestment  was  the 
^^  habile  diligence  to  affect  bills  thus  deposited."  In  the  next 
case ',  the  Court  adopted  a  different  principle  ;  holding,  when 
the  payee  admitted  that  he  had  the  bill  merely  as  factor  for  the 
<irawer,  that  arrestment  by  the  drawer's  creditor  attached  the 
money  in  his  hands.  But  the  money  was  not  yet  in  his  hands, 
as  the  bill  was  not  paid ;  and,  accordingly,  it  was  admitted  that 
it  might  have  been  arrested,  at  the  same  time,  in  the  hands  of 
the  acceptor  as  debtor,  which  does  not  appear  compatible  with 
the  holder  being  also  debtor.  As  the  indorser  was  bound,  as 
factor,  to  use  diligence  to  recover  the  debt,  arrestment  was 
held  competent  to  attach  his  obligation  of  accounting.  The 
difference  between  such  liability  to  account  and  an  actual 
debt,  which  is  the  only  proper  subject  of  arrestment,  has  been 
already  explained  *.  Lord  Kilkerran,  in  reporting  the  case, 
distinguishes  between  it  and  that  of  a  creditor  to  whom  a 
bill  is  indorsed  in  security  of  his  debt,  under  an  obligatioq 

*  Haddow  v,  Campbell  and  Co.,  7th  Dec.  1796,  Morr.  763. 
■  Jaraeson  v,  Leckie,  Dec.  1726,  .Morr.  711. 

*  Gordon's  Creditors  v.  Innes,  15lb  Jan.  1740,  Morr.  715, 

*  Anieu,  291 
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to  account ;  holding  that,  in  the  latter  case,  the  surplus  is 
not  arrestable  in  the  indorsee's  hands,  because  he  is  not 
bound  to  use  diligence  in  recoyering  the  money ;  whereas 
a  factor  is  bound  to  use  diligence.  But,  if  the  indorsee's 
obligation  to  account  is  arrestable  in  one  case,  it  ought,  in* 
dependently  of  the  obligation  to  use  diligence,  to  be  equally 
so  in  the  other.  In  another  caseS  where  a  bill  had  been 
assigned  to  a  third  party  by  the  payee  in  relief  of  certain 
engagements  which  the  assignee  had  come  under  for  him, 
the  Court,  as  the  report  implies,  held,  that  an  arrestment 
in  the  assignee's  hands  was  not  good  even  for  the  surplus 
due  by  him,  before  he  had  recovered  payment  of  the  bill. 
This  doctrine  has  been  now  settled,  with  regard  to  arrest- 
ment in  the  hands  of  an  indorsee  who  is  merely  trustee  for 
the  indorser.  In  a  case ',  where  bills  were  taken  payable  to 
a  person,  that  he  might  recover  them  for  the  drawer,  arrest- 
ments in  his  hands  by  the  drawer's  creditors  before  he  re- 
covered payment  were  found  inept ;  but  other  arrestments  by 
the  same  creditors,  after  payment,  were  sustained,  as  there 
was  then  a  debt  due  by  him.  It  would  appear  that,  in  this 
case,  the  Court  held  a  draft  by  the  drawer  of  the  Inlls  on 
the  payee,  in  favour  of  the  same  creditors,  effectual  to  con- 
vey his  interest  in  the  bills  to  the  amount  of  the  draft;,  even 
before  payment;  thus  finding,  that  a  claim  of  accounting 
against  the  holders  of  an  impaid  bill  might  be  assigned, 
though  not  arrested.  In  a  subsequent  case',  where  tte 
payee  had  indorsed  it  to  a  third  party  in  trust  for  him, 
the  Court,  after  full  consideration,  decided  that  an  arrest- 
ment by  a  creditor  of  the  indorser  in  the  indorsee's  hands, 
before  the  latter  had  got  payment,  was  inept  \  and  preferred 
to  it  a  draft  by  the  indorser  on  the  indorsee  in  favour  of  an- 
other creditor,  which  had  been  protested  for  non-acceptance 

*  Csnnichwl  «.  Moasman,  SSd  June  1748,  CI.  Horns. 

*  Pcwtress  and  Roberts  v,  Thorold,  14th  July  1768,  Morr.  756-7,  and  note, 
A  Himilar  decision  is  said,  F.  D.  toI.  iii.  41,  to  have  been  giten  in  Scott  o. 
Small,  23d  June  1779. 

*  Haddow  v.  CampbeU  and  Co  ,  7tb  Dec.  1796,  Morr.  763. 

*  Vide  2  Bell,  71,  note  4.  The  distinction  already  laid  down,  between  debu 
or  funds  in  possession  of  a  trustee,  which  are  arrestHble,  and  those  which  are  only 
recoverable,  is  mentioned  by  Mr  Bell  In  his  note  of  this  case,  as  founded  on  by 
Lord  Justice- Clerk  Macqueen. 
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and  iioii<-payxneDt  after  the  bill  was  paid.  In  anoiher  case  % 
a  person  having  sold  certain  subjects,  and  indorsed  the  bills 
taken  by  him  for  the  price  to  a  third  party  for  behoof  of  his 
creditors,  the  Lord  Ordinary  sustained  an  arrestment  by  a 
creditor  in  the  indorsee's  hands.  But  the  Court  altered,  as 
the  funds  had  been  conveyed  in  trust  for  all  the  creditors. 
The  validity  of  the  arrestment  does  not  appear  to  have  been 
dbcussed*  In  a  subsequent  case%  the  Court  held  the  in- 
competency  of  such  an  arrestment  to  be  settled  by  the  deci- 
sion first  referred  to  ^. 

The  doctrines  now  explained  regarding  bills  seem  equally 
applicable  to  promissory-notes,  the  payee  being  held  as  drawer 
of  a  bill  payable  to  himself,  and  the  granter  of  the  note  ac- 
ceptor ;  and  the  question  relating  to  arrestments,  either  against 
the  acceptor  as  debtor,  or  against  an  indorsee  for  behoof  of 
the  payee,  or  of  any  other  indorser. 

Although  no  arrestment  can  prevent  the  funds  in  the  ac- 
ceptor's hands  from  being  transferred  by  indorsement,  a  cre- 
ditor of  the  party  in  right  of  the  bill  may  not  only  arrest  in 
the  acceptor's  hands,  but,  to  prevent  indorsement  to  a  third 
party,  he  should  probably  raise  a  process  of  exhibition  against 
the  holder  ^,  applying,  likewise,  summarily  to  the  Court,  to 
take  the  document  into  their  custody  by  sequestration  ^.  The 
acceptor  will  thus  be  interpelled  from  paying  it,  till  the  ar- 
rester obtains  decree  of  forthcoming  on  his  arrestment. 

The  creditor  of  an  indorsee  cannot  arrest  the  amount  of  a 
bill  or  note  in  the  hands  of  any  parties  besides  the  acceptor, 
till  its  dishonour  has  been  duly  notified  to  them  ;  because  it 
is  only  then  that  they  become  liable  for  payment.     After  this, 

*  SincUirv.  Locbbead,  17th  Not.  1796,  Morr.  A  pp.  to  Baokrupt,  No.  9, 
and  Sesfl.  Papers. 

*  Dick  V.  Goodal  and  Co.,  Ut  June  1815,  F.  C  Mr  Bell,  ii.  72,  note  9, 
Mfen  to  anotker  caae,  Douglas,  Heron  and  Co.  o.  Malcolm,  9th  Feb.  1788,  inhere 
the  poatesaor  of  bills  arrested  in  his  hands  by  a  creditor  of  the  party  wIhd  had 
infmsted  them  to  him,  was  found  responsible  for  giving  them  back  to  his  con- 
stituent.    But  be  states  that  this  decision  proceeded  on  special  groundi.  ' 

'  Haddow  9.  Campbell  and  Co.,  295,  note  4. 

*  An  eihibition  It  the  procasa  recommended  in  Jamttofi  v.  Leckie,  antea, 
293,  note  3 ;  and  in  Dick  v.  Goodal  and  Co.,  note  2. 

*  Tbit  moda  of  procedure  it  aaid  to  hare  been  adopted  with  regard  to  a  pro- 
nusior7.|iote,  in  Dalrympla  v.  Roti,  18th  Nov.  1737,  Morr.  4819. 
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arrestment  in  their  hands  is  competent,  because  they  iire  ihen 
directly  debtors  for  the  amount  as  well  as  the  acceptor. 
5.  Indorsee's  presumed  onerosity  and  bona  fides* 
The  several  rights  belonging  to  the  indorsee  or  holder  of 
a  bill  or  note,  are  founded  on  the  presumption  that  he  has 
obtained  right  to  it  bona  fide  and  for  value,  which  cannot  in 
general  be  redargued  unless  by  his  writ  or  oath.     This  rule, 
with  its  modifications,  has  been  already  partly  explained ' .    It 
is  only  necessary  to  notice  some  other  cases,  applicable  pecu- 
liarly to  indorsees,  which  farther  illustrate  the  doctrines  stated. 
It  has  been  held,  that  one  of  several  part-owners  of  a  ship, 
for  whose  accommodation  a  party  had  accepted  a  bill  while  in 
advance  for  them,  could  not  claim  (from  the  acceptor)  as 
an  onerous  indorsee ' ;  or  certain  members  of  a  committee,  by 
whose  authority  bills  had  been  granted  for  the  price  of  sub- 
jects purchased  under  a  statute,  and  who  afterwards  retired 
the  bills  individually,  from  a  bank  with  which  they  had  been 
discounted,  and  charged  the  payees  on  them  ^ ;  or  an  agent, 
who  admitted  on  oath,  that  he  had  got  a  bill,  as  factor  from 
his  constituent,  to  discount  and  place  the  proceeds  to  his 
credit,  which  he  had  done,  and  afterwards  retired  the  bill  with 
his  own  funds,  it  being  held  no  ground  of  onerosity  that  his 
employer  was  ultimately  in  his  debt  on  the  whole  account  *. 
Farther,  when  a  stranger  paid  a  note,  while  the  grantor  was 
under  diligence  for  it,  and,  having  got  an  assignation  to  the 
diligence,  charged  an  indorser,  who  alleged  that  he  was  trus- 
tee for  the  acceptor,  a  diligence  was  allowed  to  recover  h& 
books  and  those  of  the  granter,  in  support  of  this  averment  ^. 
On  the  other  hand,  it  was  held  not  to  disprove  onerosity,  that 
a  bill  indorsed  by  the  drawer  to  his  law-agent,  and  by  him  to 
a  bank,  on  which  diligence  had  been  raised  by  the  bank,  was 
found  in  the  agent's  repositories,  after  his  death,  with  a  re-in- 
dorsation by  the  bank,  it  being  held  presumable,  that  the  agent 
had  retired  it  with  his  own  funds,  and  that  the  re-indorsation 

'  Aniea^  94,  tt  »eq.  on  **  value  receiTed.*' 

*  Bousie  v.  Harvey,  18th  F«b.  1832,  10  S.  D.  B.  355. 

>  Campbell  n.  Lawrie,  25(fa  Nov.  1831,  10  S.  D.  B.  68. 
«  Rust  v.  Brand,  12th  Dec.  1834,  13  S.  D.  B.  193. 

•  Parquhar  v,  Sloan,  2d  Dec.  1830,  9  S.  D.  B.  112.  Agency  was  afterwards 
held  to  be  e^tahlKhed  by  the  wliule  circumatances  of  tbe  case;  23d  Jan.  1834s 
12  S.  D.  IS.  327. 
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•was  equivalent  to  a  receipt '  •  Nor  was  it  admitted  as  a  ground 
of  suspending  a  charge  by  a  company  for  payment  of  a  bill,  that 
one  of  the  partners,  individually,  was  said  to  have  prevented 
delivery  of  goods  for  which  the  bill  was  granted  '•  It  has  been 
also  decided,  that  a  company,  one  of  whom  was  a  brother  of 
the  acceptor,  retiring  a  bill  to  which  they  were  no  parties, 
after  it  became  due,  and  part  had  been  paid  by  the  acceptor, 
without  an  indorsation  by  the  bank  who  held  it,  were  entitled, 
as  onerous  holders,  to  charge  the  drawer  ^.  Allegations  of 
fraud,  or  engagements  inconsistent  with  onerosity,  have  been 
also  repeatedly  rejected,  unless  offered  to  be  proved  by  the 
holder's  writ  or  oath'^.  It  has  been  also  held,  that  inconsisten- 
cies between  a  party's  statements  on  the  record,  and  in  his 
judicial  examination,  when  not  on  oath,  do  not  disprove  his 
onerosity  and  h&na  fides  ^.  As  to  the  various  circumstances 
stated  on  reference  to  oath  or  admitted,  which  confirm  or  dis- 
prove onerosity  or  h<ma  fides^  there  can  be  no  general  rule ; 
the  cases  cited  below  are  noticed  merely  as  illustrations  ^. 

As  indorsation  by  way  of  donation  has  been  sustained  '^j 
it  may  probably  be  held  that  such  an  indorsee,  though  he 
cannot  allege  onerosity,  should  have  the  privileges  of  an  in- 
dorsee, so  as  to  be  freed  from  the  exceptions  pleadable  against 
his  indorser.  The  presumption  of  value  received  is  generally 
applied  to  indorsations,  only  as  a  test  of  their  bonafides^  seeing 
that  value  is  most  frequently  given  for  fair  indorsations,  and 
.  that  indorsations  without  value  are  often  made  coUusively  for 
behoof  of  the  indorser.  But  this  reasoning  fails  in  the  case 
of  donation,  when  the  indorsement  is  irrevocable.  On  the 
other  hand,  if  a  bill  has  been  acquired  fraudulently,   the 

>  M*Lachlan  v.  Henderson,  I6tb  June  1831,  9  S.  O.  B.  75a 

*  Lang  v.  Allan  and  Co.,  27th  Jan.  1831,  S.  D.  B.  367. 

■  Muir  and  Co.  v.  M* Donald,  4tb  March  1831,  9  S.  D.  B.  535. 

«  Bell,  13ih  May  1831,  9  S.  D.  B.  587  ;  Young  v.  Pollock,  2oth  May  1832, 
9  S.  D.  B.  570,  where  the  Court,  aAer  the  oath  bad  been  taken,  held  it  incom* 
petent  to  contrast  it  with  previous  statements  in  process. 

»  Malcolm,  30tb  June  1835.  13  S.  D.  B.  1021. 

•  Hunter  v.  Ford,  2d  March  1831,  9  S.  D.  B.  524 ;  Cook  v.  Stirling  and. 
Co.,  8(h  March  1831,  9  S.  D.  B.  561 ;   Dickson  v.  Ker  and  Johnston,  '^\  Dec. 
1830,  9  S    U.  H.  125;   Hunter  v.  GeorgeN  Trustees,  24th  May  183i,  10  S. 
D.  B.  5(il ;  Morriiton  o.   Dick,  27th  Nov.  1834,  13  S.  D.  B.  95;  M*Fie  v. 
licnwick.  Ihh  July  1835,  13  S.  D.  B.  11)9. 

'  Barbour  v.  Blackwood  and  Hare,  antta,  20,  note  4 
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holder  will  not  be  entitled  to  the  privileges  of  an  indorsee, 
though  he  should  hare  paid  its  fuU  amount.  This  doctrine 
seems  to  have  been  admitted  %  where  the  holder  of  a  bill,  cm 
reference  to  his  oath,  deponed,  that  he  had  given  value  for  it. 
But,  as  onerosity  only  had  been  referred,  the  Court  decided 
that  the  party  so  referring,  having  perilled  the  case  on  that 
ground,  could  not  enter  into  the  question  of  bona  fides, 

■  Meggel  IT.  Brown,  Utb  Fab.  1827,  5  &  aod  D.  343. 
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Sbctiok  IV. 
IndoTMiitms  after  the  Term  of  Payment. 

It  is  a  question,  how  far  an  indorsee  is  liable  to  the  except 
tions  pleadable  against  his  indorser,  from  the  mere  circum- 
stance of  the  bill  or  note  having  been  indorsed  to  him  after 
the  term  of  payment  ?  Different  rules  hare  been  adopted  on 
this  subject  in  Scotland  and  in  England. 

1.  Law  of  England. 

In  England,  it  has  been  held^  that  the  circumstance  of  a 
bill  or  note  being  unpaid  after  the  term  of  payment  affixes 
to  it  such  suspicion  as  should  prevent  any  person  from  tak- 
ing it  without  inquiry.  This  does  not,  however,  appear  to 
have  been  considered  at  first  as  sufficient  per  se  to  subject  an 
indorsee  to  the  exceptions  pleadable  against  his  indorser,  but 
only  as  a  ground,  in  cases  of  fraud  by  indorsers,  or  of  excep- 
tions against  them,  for  leaving  the  case  with  the  jury,  to  pre- 
sume, from  the  slightest  additional  circumstance,  that  the  in- 
dorsee was  acquainted  with  the  fraud  or  the  exceptions  ' .  But 
it  seems  to  be  now  established,  that,  in  general,  the  mere  cir- 
cumstance of  a  person  taking  a  bill  or  note  after  the  term  of 
payment,  or  even  a  banker's  check  long  after  it  is  issued ', 
subjects  him  to  the  exceptions  pleadable  against  his  indorser  '. 

*  This  was  laid  down  with  regard  to  a  case  of  fraud  by  the  indorser,  per  Bul- 
ler,  J.,  in  Taylor  o.  Mather,  cited  3  T.  R.  83;  and  the  same  rule  appears  appli- 
cable  to  all  eiceplions  pleadable  against  an  indorser.  In  the  case  of  Brown  o. 
Davis,  3  T.  R.  82,  in  which  the  foregoing  case  iscitetl,  Lord  Kenyon,  C.  J., 
held,  that  the  mere  circumstance  of  a  note  being  taken  afcer  the  term  of  payment 
did  not  per  as  subject  the  indorsee  for  the  indorser*s  fraud,  though  there  were 
circumstances  in  the  case  which,  in  bis  opinion,  required  investigation.  In  the 
case,  likewise,  of  Colombies  v.  Slim,  Chitty,  243,  note  d^  id.  Rep.  2,  638,  it 
was  held,  that  an  indorsee  taking  a  note  overdue  afier  an  action  raised  upon  it, 
was,  notwithstanding,  entitled  to  bring  a  separate  action,  unless  the  previous 
action  had  been  notified  to  him. 

•  Boehm  v.  Stirling,  7  T.  R.  430. 

'  This  was  the  opinion  expressed  in  Brown  i;.  Davis,  3  T.  R.  82,  per  Butler 
*nd  Ashurst,  J.,  v.  Lord  Kenyon,  C.  J.  6roi«,  J.  appears  to  have  confined 
himself,  in  this  cabe,  to  the  alleged  evidence  of  collusion  betwixt  tlie  indorser 
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It  has  been  held  that  a  banker's  check,  issued  on  16th  No- 
yember,  and  presented  in  payment  of  goods  on  22d  November, 
is  oyerdue,  as  such  a  document  is  intended  for  immediate 
use,  and  that,  therefore,  the  person  who  took  it  was  bound 
to  prove  a  good  title  in  his  author  '•  But  the  mere  circum- 
stance of  a  check  being  six  days  overdue,  does  not  make  it  so 
suspicious  as  to  render  a  person  who  takes  it,  and  gets  it 
cashed  for  another,  liable  for  its  amount  to  the  party  from 
whom  it  was  fraudulently  taken,  unless  there  are  circum- 
stances of  carelessness,  or  suspicion  in  his  mode  of  acquiring 
it  *.  A  bill  or  note,  payable  on  demand,  is  not  held,  merely 
from  its  terms,  to  be  overdue,  unless  payment  has  been  de- 
manded and  refused  ^.  Nor  is  it  probable  that  such  demand 
will  be  pleadable  against  the  holder  of  the  bill  or  note,  un- 
less it  appears  ex  facie  of  it.  It  has  been  farther  decided  ^, 
that  a  note  payable  on  demand,  with  interest  tillpaid^  is  not 
overdue,  though  2^  years'  int-erest  appears  to  have  been  paid 

and  indorsee,  without  entering  into  the  general  doctrine  now  stated.  The  opu 
nion  expressed  by  Duller,  J.,  is  said  to  have  been  acted  on  by  bina  at  Laun- 
ceston,  in  a  case  Baiikes  t;.  Colwell,  tried  before  him,  where  he  allowed  a  proof 
against  the  bolder  of  a  note  payable  on  tiemand,  which  he  h<id  tttkeo  a  year  and  a 
half  after  it  was  issued,  that  it  had  been  granted  originally  for  smuggled  goods. 
The  same  doctrine  was  afterwards  held  by  Lord  Kcnyon  at  Nisi  Prius,  in  Good 
V,  Cuie,  cited  7  T.  R.  497,  as  the  ground  for  deciding  a  number  of  cases  where 
there  was  no  proof,  but  the  strongest  presumption  of  fraud,  and  also  by  hie 
I^ordsbip  and  the  whole  Court  of  King's  Bench  in  Boehm  v.  Stirling,  7  T.  R. 
4>30,  though  it  was  found  inapplicable  to  the  particular  case ;  as  likewise  in  Browu 
V.  Turner,  7  T.  R.  630,  where  the  rule  was  applied.  It  was  further  enforced 
by  Lord  Ellenborough  in  Tinson  t>.  Francis,  1.  Camp.  19,  in  Thoroughgood 
-0.  Clark,  2  Stark.  ^51,  where  a  receipt  by  the  indorser,  granted  before  the  in- 
doraement,  in  full  of  all  demands,  was,  on  ilie  ground  now  stated,  found  eflSac- 
tual  to  the  acceptor  against  the  indorsee ;  and  in  Verley  v.  Sanders,  2  Chiity*a 
R.  127,  where  an  indorsee  who  had  taken  a  bill  after  the  term  of  payment  was 
found  not  entitled  to  sue  the  hcceptor,  in  respect  that  the  indorser  had  got  it 
from  the  defendant,  with  reference  to  a  hypoi helical  balance  on  accounts  between 
them  not  yet  settled,  so  that  the  defendant  was  not  yet  constituted  his  debtor  for 
the  sum  in  the  bill. 

*  Rotschild  V.  Corney,  9  B.  and  Cr.  388. 

«  Down  V.  Hailing,  4  B.  and  Cr.  330;  6  Dowl.  and  Ryl.  455;  2  C.  and 
Pay.  11. 
■  Barongh  v.  White,  4  B.  and  C.  324 ;  6  D.  and  R.  379. 

*  Gascoyne  v.  Smith,  1  M'L.  and  To.  348»  per  Gnrrow,  B.  Vide  also 
Heywood  V.  Watson,  4  Bingb.  496,  and  opinion  of  the  Court  in  British  Linen 
Co.  V.  Mackay,  22d  Jan.  1836^  F.  C. 
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on  it,  because  the  stipulation  of  interest  implied  that  it  was 
not  to  be  paid  immediately.  When  a  bill  was  indorsed  a  second 
time  by  the  original  indorser,  after  intermediate  indorsations, 
it  has  been  held  that  the  second  indorsement  must  have  been 
made,  after  it  was  retiu*ned  dishonoured'.  In  the  case  of 
a  bill  indorsed  for  value  after  the  term  of  payment,  by  a  per- 
son who  had  got  it  to  recover  payment  for  a  previous  indor- 
ser,  this  indorser's  right  was  held  effectual  against  the  last 
holder,  insomuch  that  a  new  bill  drawn  in  payment  of  the  first, 
by  the  drawers  of  that  bill,  when  payment  was  demanded  from 
them,  was  found,  in  a  question  between  an  agent  of  the  last 
indorsee  and  the  acceptors,  to  be  payable,  after  notice  given 
them  by  the  previous  indorser  of  the  first  bill,  to  him  alone. 
The  last  bill  was  thus  held  to  be  the  produce  of  the  first '. 

There  are  some  limitations  of  the  rule  now  stated,  though 
none  of  them  are  inconsistent  with  its  principles.  1.  The 
rule  seems  applicable  only  to  those  defences  which  admit  the 
indorser's  title  to  the  bill  or  note,  but  are  pleadable  against 
him  on  the  ground  of  compensation  or  otherwise,  and  not  to 
objections,  such  as  fraud,  which  would  affect  his  right  to  the 
document,  though  not  the  right  of  a  third  party  ^ ;  for,  so  long 
as  a  bill  or  note  is  transferable,  which  it  continues  to  be  even 
after  it  is  due,  its  validity,  with  reference  to  third  parties,  is 
implied.  It  has  also  been  held  ^,  that  the  indorsee's  claim  is 
liable  to  exceptions  on  the  bill  transaction,  and  not  to  those 
arising  from  collateral  matters.  2.  In  an  action  by  the  holder 
against  the  drawer  of  a  dishonoured  banker's  check,  which 
the  drawer  had  himself  issued  to  the  payee  for  value,  nine 
months  after  its  date,  he  was  found  to  be  thereby  personally 
excluded  from  pleading  against  a  subsequent  holder  an  ex- 
ception which  he  had  against  the  payee  ^.  The  same  prin- 
ciple seems  applicable  to  the  case  of  a  bill  or  note.  3.  It 
has  been  decided,  with  regard  to  a  bill  accepted  by  the  drawee 

'  Fryer  v.  Brown,  1  R.  aod  M.  146. 

'  Lee  and  another  v.  Zagury,  8  Taunt.  114. 

'  In  Morris  o.  Lee,  Bayley,  500,  a  note  thirteen  years  old  was  found  effec- 
tual to  an  indorsee,  notwithstanding  a  charge  against  the  payee,  that  he  had  used 
fraud  in  obtaining  it. 

*  Burrough  v.  Moss,  10  B.  and  Cr.  558.  There  is  a  number  of  specialties 
in  this  case,  which  cannot  be  made  use  of  in  a  treatise  on  Scotch  law. 

•  Boehm  v.  Stirling,  7  T.  R.  430. 
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for  the  drawer's  accommodation,  which  the  fonner  allowed 
to  remain  in  the  latter's  hands  after  the  tenn  of  payment, 
that  a  person  taking  it  after  that  term  from  tba  drawer  has 
a  good  claim  on  it  agidnst  the  acceptor.  It  seams  to  hare 
been  held,  that  the  only  purpose  of  giving  such  a  bill  to  the 
drawer  was,  that  it  might  be  negotiated,  and  that  this  purpose 
might  be  served  after  as  well  as  before  the  term  of  payment, 
if  the  acceptor  still  left  it  in  the  drawer's  hands  ^  It  wag 
found,  indeed,  in  an  earlier  case  at  Nisi  Prius  ^,  that  a  note 
granted  for  the  payee's  accommodation  was  not  effectual  to 
a  person  who  had  taken  it  after  the  term  of  payment  from 
an  attorney  to  whom  it  had  been  given  to  be  returned  to  the 
granter.  But,  1^,  Though  this  case  were  contrary  to  the 
preceding  one,  it  must  be  held  aa  overruled  by  it ;  and,  2d/jf, 
The  note  was  obtained,  not  from  the  payee,  who  must  have 
been  still  held  entitled  to  negotiate  it,  but  from  a  third  party, 
who  committed  a  fraud  in  indorsing  it.  4.  It  has  been  held 
that  an  indorsee,  even  after  the  term  of  payment,  being  in  his 
indorser's  full  right,  is  not  liable  to  objections  not  pleadable 
against  him ;  so  that,  if  the  indorser  took  the  bill  or  note  he-^ 
fore  the  term  of  payment,  an  objection  that  it  was  granted 
for  a  smuggling  transaction,  not  being  pleadable  against  him, 
cannot  be  stated  against  the  indorsee'.  5.  When  the  in- 
dorser  of  a  bill  or  note  pays  it  to  the  holder  after  it  falls  due, 
he  will  thereby  be  entitled  to  recover  its  amount  from  any  of 
the  preceding  parties,  though  the  holder  has  previously  re- 
covered payment  in  part,  or  even  wholly,  under  securities 
which  another  party  lodged  with  him  ^*  The  indorser,  if  he 
had  no  notice  of  such  a  payment,  was  entitled  to  suppose,  from 
the  bill  being  undischarged  in  the  holder's  possession,  that 
it  was  unpaid,  and  having,  therefore,  paid  it,  is  entitled  to 
indemnity  from  the  previous  parties.  6.  When  a  banker  haa 
received  a  bill  before  it  is  payable,  in  security  of  a  balance  due 
to  him,  and  it  is  cAerwards  returned  to  his  debtor,  who,  how- 
ever, after  payment  is  refused  to  him,  gives  it  back  to  the 
banker  on  the  same  account,  without  receiving  new  credit  for 

'  Charles  v.  Marsden,  1  Taunt.  224,  per  Court  of  Common  Plem. 

*  Per  Lord  EHeuborough  io  Tiiison  v.  Francis,  animh  299,  note  2. 

*  Per  lx>rd  EUeuliorough  in  Cbalmvrs  v.  LMiion,  1  Campb.  389. 

*  Butzard  v.  Flecknoe,  1  Stark.  333,  per  Lord  EUenborough. 
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it,  it  has  been  found  that  the  banker  resumes  his  former  rights 
in  it,  so  as  not  to  be  affected  by  intervening  exceptions  against 
the  right  of  the  party  depositing  it  ^  As  the  banker's  right 
depended  in  this  case  on  the  original  indorsement  by  his 
debtor,  which  appears  to  have  remained,  it  must  have  <buwn 
back  to  the  date  of  the  indorsement,  as  soon  as  the  bill  came 
again  into  his  hands.  It  was  held,  in  the  same  case,  that 
all  securities  in  a  banker's  hands  were  to  be  considered  as 
given  for  value,  whether  they  exceeded  or  not  the  precise 
balance  due  to  him.  7*  It  has  been  foimd  that  an  indorsee, 
after  the  term  of  payment,  though  his  right  may  be  affected 
by  entries  proved  to  have  been  made  by  his  indorser,  in  his 
own  books  for  instance,  at  the  same  time  and  as  part  of  the 
same  act  with  his  indorsement,  will  not  be  affected  by  other 
entries,  not  proved  to  have  been  so  made,  but  which  may  have 
been  made  citerwards '. 

2.  Law  of  Scotland  on  this  subject. 

In  Scotland,  it  does  not  appear  to  have  been  held,  that  the 
mere  circumstance  of  a  bill  or  note  being  indorsed  after  the 
term  of  payment  renders  it  suspicious,  or  binds  the  indorsee 
to  inquire  into  the  latent  objections  affecting  his  indorser. 
The  efficacy  of  such  an  indorsement  against  latent  objections 
sedkns  to  have  been  admitted ;  and  the  only  question  was, 
whether  some  period,  subsequent  to  the  term  of  payment, 
should  not  be  fixed,  afiker  which  these  objections  would  be- 
come available  against  the  indorsee.  Such  a  limitation  was 
at  first  necessary,  as  no  period  was  then  fixed  for  the  pre- 
scription of  bills,  so  that  there  was  no  rule  for  determining, 
whether  a  bill  remained  effectual,  as  a  ground  of  action,  for 
twenty  or  thirty  years,  or  even  for  a  longer  period.  But,  as 
the  mere  circumstance  of  the  indorsement  taking  place  after 
the  term  of  payment  was  not  held  to  cut  off  the  indorsee  from 
the  ordinary  privileges  of  a  holder,  there  was  no  ceii;ain  rule 
for  limiting  their  duration. 

In  an  early  case,  of  a  bill  indorsed  long  after  the  term  of 
payment,  and  which  had  lain  over  for  five  years,  without  pro- 

'  Par  Lord  Ellenborough  in  BoMnquet  p.  Dudman,  1  Stark.  1,  part  2. 
*  Collenridge  v.  Farquharson,  I  Stark.  259,  per  Lord  Ellenborough.      Vidt 
also  Baylejr,  121-2. 
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test,  diligence  or  action,  the  Court  decided,  in  an  action  bj 
the  indorsee  against  the  acceptor,  that  the  former  was  liable 
to  compensation  on  a  debt  due  to  the  latter  by  the  indorser, 
who  was  likewise  drawer  ',  holding,  "  That  after  so  many 
"  years,  they  (viz.  indorsations)  should  be  reckoned  no  better 
*^  than  common  assignations,  admitting  of  compensation  and 
"  other  legal  defences."  The  interlocutor  proceeds  on  the 
separate  ground,  that  there  had  been  no  protest  against  the 
acceptor,  before  the  bill  was  indorsed.  But  the  Court  like- 
wise found,  that  the  privileges  of  the  bill  were  cut  off  by  its 
lying  so  long  over,  as  ^*  no  merchant  would  accept  of  such  a 
<<  bill  in  th6  way  of  commerce,  to  afford  the  extraordinary 
*<  privileges  of  bills  of  exchange  during  the  long  prescription." 
In  a  subsequent  case,  compensation  was  sustained  on  a  debt 
due  by  the  indorser,  ag&inst  the  onerous  indorsee  of  a  bill 
which  had  lain  over  without  protest  or  diligence  for  three 
years.  But  it  was  repelled,  under  similar  circumstances,  in 
an  action  on  a  bill  which  had  lain  over  for  two  years  and 
eleven  months  ^.  A  contrary  decision  was  given  in  an  action 
of  recourse  against  the  drawer  of  a  bill,  by  a  person  to  whom 
it  had  been  indorsed  six  years  after  its  date,  (no  diligence 
having  been  done  on  it  in  the  meantime,)  with  reference  to  ai 
plea  urged  by  the  defender,  that  his  indorser  had  been  guilty 
of  breach  of  trust  in  indorsing  it,  which  plea  was  sustained 
against  the  pursuer  ^.  In  an  intermediate  case  ^,  the  plea  of 
compensation  against  an  onerous  indorsee,  on  account  of  the 
original  creditor's  debt,  was  repelled  with  regard  to  a  bill 
which  had  lain  over  without  diligence  for  a  year  from  the 
term  of  payment.  Afterwards,  in  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  which  had  lain  two  years  in  the 
drawer's  hands  without  diligence,  and  then  two  years  in  the 
indorsee's  hands  before  he  made  a  demand  on  it,  (the  Rebel- 
lion, however,  having  intervened,)  the  pursuer  was  found  lia^ 
ble  to  compensation  on  a  claim  of  relief  by  the  acceptor 

• 

*  Murray  v.  Grienon,  18th  Feb.  1715,  Morr.  1623. 

'  Farquhareon  o.  Brown,  6tb  Feb.  1719,  Morr.  1626L 

■  Grierson  o.  The  Earl  of  Sutherland  and  Lord  Strathnavcr,  Feb.  1728,  Morr. 

1626. 

*  Hodge  V.  Spiers,  Jan.  1729,  Morr.  1627. 

»Mans6eldv.  Buchanan,  18lb  Nov.  1738,  Elchicii,  No.  18,  v.  Bill. 
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against  the  drawer  for  debts  paid  on'  his  account  '•  In  the 
-next  case%  compensation  on  a  similar  debt  was  sustained 
against  an  onerous  indorsee,  in  an  action  by  him  on  a  bill 
which  had  lain  over  without  diligence  for  five  years.  It  does 
not  appear  when  the  indorsement  was  made,  though  it  is  im- 
plied that  it  was  subsequent  to  the  term  of  payment.  Again  ^j 
a  person  to  whom  a  bill  had  been  indorsed  for  value  eighteen 
months  after  the  term  of  payment,  was,  notwithstanding,  found 
liable  to  a  plea  of  compensation,  on  a  debt  due  by  the  drawer 
and  indorser  to  the  acceptor.  Some  of  the  Judges,  it  is  said, 
held  that  such  a  plea  of  compensation  should  be  effectual  im- 
mediately after  the  term  of  pajrment.  But  the  majority  held 
that  it  should  commence  when  the  privilege  of  summary  exe- 
Y^ution  ceased,  viz.  at  the  end  of  six  months  from  the  term  of 
payment,  and,  accordingly,  the  decision  is  reported  as  pro7 
ceeding  on  this  principle.  The  same  period  of  limitation  ap- 
pears to  have  been  suggested  by  some  of  the  Judges  in  an 
earlier  case  \  But  there  does  not  appear  to  be  any  reason 
for  limiting  the  privileges  of  bills  to  this,  or  any  other  period, 
if  they  are  once  held  to  subsist  after  the  term  of  payment. 
In  all  the  other  cases  cited,  the  liability  of  the  indorsee 
to  compensation  is  made  to  depend,  hot  on  the  date  of  the 
indorsement,  but  on  the  time  that  the  bill  lay  over  without 
^action  or  diligence,  whether  in  the  hands  of  the  original  holder 
or  of  the  indorsee,  the  Court  apparently  holding  it  necessary 
to  fix  some  limit  to  such*  documents,  in  order  to  prevent  them 
from  being  tiu*ned  into  permanent  securities.  But  the  deci- 
sion last  cited  proceeds  on  the  date  of  the  indorsement. 

After  the  enactment  of  the  sexennial  prescription,  the  pri- 
vileges of  bills  and  notes,  including  the  indorsee's  freedom 
from  compensation  on  the  indorser's  debts,  seem  to  have  been 
then  extended  to  six  years,  so  that  he  enjoyed  this  privilege 
if  the  biU  or  note  was  mdorsed  to  him  during  that  period. 
This  was  at  first  decided  on  the  ground  of  the  sexennial  limi- 
tation, in  a  case  where  compensation  was  proponed,  without 
success,  against  the  onerous  indorsee  of  a  bill  which  had  lain 

'  Thomson  v.  Colvil,  1st  Feb.  1749,  Man.  1632,  Etchin,  t;.  Bill,  No.  43. 
.    '  Smith  u.  Douglas,  lOth  Feb.  1762,  Morr.  2692. 
'  Scougal  V.  Ker,  S4Ui  Feb.  1764,  Morr.  1407. 
*  Thomson  v.  CoWil,  rfote  1. 
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over  without  action  or  diligence,  two  years  after  its  date, 
and  eighte^^  months  after  the  term  of  payment  '*  The  un- 
Buccesafiil  argument  in  support  of  (compensation  was  founded, 
not  on  the  date  of  the  indorsement,  which  may  probably  have 
taken  place  before  the  term  of  payment,  but,  agreeably  to  the 
principle  of  most  of  the  former  decisions,  on  the  time  that  the 
bill  had  lain  over.  In  the  next  case,  which  was  that  of  a  bill 
indorsed  to  the  pursuer  about  fi?e  years  after  its  date,  a  plea 
of  compensation  on  a  debt  due  to  the  acceptor  by  the  original 
creditor  was  repelled;  the  successful  argument  being,  thai 
the  extraordinary  priyileges  of  bills  ought  to  last  during  the 
full  period  that  they  were  declared  to  subsist  as  probative  do* 
cuments  '•  Again  ^,  in  an  action  against  the  acceptor  by  a 
party  to  whom  a  bill  had  been  indorsed  after  lying  otct  two 
years,  the  defender  haying  pleaded  that  he  had  accepted  for 
the  drawer's  accommodation,  and  that  the  indorsee  was  liable^ 
as  wbU  as  the  drawer,  to  this  exception,  the  Court  sot  only 
repelled  that  plea,  but  held,  that,  when  there  was  no  fraud, 
and  when  the  bill  was  not  dishonoured  exfadt^  the  indorsee 
was  entitled  to  freedom  from  the  exceptions  pleadable  against 
his  indorser,  as  a  statutory  privilege.  The  same  ground  of 
decision  was  adopted  in  a  subsequent  case%  where.the  Court 
repelled  a  plea  of  compensation  by  the  acceptor  on  a  debt  due 
to  him  by  the  original  creditor,  when  urged  against  an  one^ 
rous  indorsee  who  had  taken  the  bill  more  than  three  years 
after  it  became  due.  The  defence  in  the  first  of  these  cases, 
Tiz«  that  the  bill  had  been  accepted  for  the  drawer^s  accom«* 
modation,  would  have  been  sufficiently  answ^^d  by  the  doc- 
trine already  mentioned  ^  as  settled  in  England,  tu.  that,  if 
an  accommodation-bill  is  left  by  the  acceptor  in  the  drawer's 
hands  after  the  term  of  payment,  so  as  to  enable  him  to  nei- 
gotiate  it  to  a  third  party,  the  acceptor  cannot  plead  against 
that  party  the  objection  of  its  being  an  accommodatioii^bill, 
as  he  must  be  held  to  hare  left  it  with  the  drawer  for  the 
purpose  of  being  so  n^potiated.  But  the  exception  pleaded 
against  the  indorsee  was  repelled  in  both  cases  by  the  Court, 

>  Elliot  V.  M*Kay,  16tb  July  1777,  Morr.  164a 

•  Robertson  and  others  t;.  M*GlBsban,  6th  Feb.  1787,  Morr.  1648  and  11IS9. 

•  Wilson  V,  Wilkic,  30th  Nov.  1811.  F.  C. 

*  Crawford  v.  Robertson^s  Trustees,  30th  June  1814,  F.  C. 

*  Antea^  301-^. 
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on  the  ground  that  freedom  from  such  exceptions  was  a  ^*  9ta- 
«*  tutory  privilege"  conferred  by  the  act  12  Geo,  III.  c,  72» 
Thia  act,  however,  doea  not  aeem  to  confer  any  privilege* 
on  billa  or  notes,  except  by  placing  notes  on  the  same  footing 
with  bills.  Its  chief  purpose  is  to  fix  a  period  within  which 
they  shall  cease  to  produce  diligence  and  action.  The  pri*' 
vileges  of  bills,  and  consequently  those  of  notes,  are  left  by 
it  as  before  on  the  ground  of  mercantile  usage.  No  donbt, 
the  reason  which  existed  before  for  limiting  Uie  duration  s){ 
their  privileges,  vis.  that  otherwise  they  would  last  for  an  in- 
defixiite  period,  ceased  to  exist  after  the  sexennial  limitation* 
But,  in  extending  their  privileges  to  six  years,  no  regard  was 
had  to  the  presumption,  which  has  received  effect  in  England, 
that  a  bill  or  note  which  remains  unpaid  after  the  term  of  pay* 
ment  is  a  suspicious  document ;  and  that,  therefore,  as  no  peiv 
son  ought  then  to  take  it  without  inquiring  into  the  exceptipns 
pleadable  against  his  indorser,  he  should  incur  the  risk  of  such 
exceptions.  Such  a  presumption,  though  not  yet  admitted  iii 
Scotland,  appears  to  be  well  founded  in  principle,  as  well  as 
in  the  commercial  practice  of  England.  It  may  perhaps  he 
doubted,  whether  the  foregoing  decisions  have  completely  fi^ed 
the  law  in  Scotland  contrary  to  the  English  decisions ;  for  in 
one  case  S  the  Second  Division  of  the  Court  held,  conform 
mably  with  the  English  authorities,  that  a  bUl^  on  which  ac* 
tion  had  been  raised  five  years  after  it  became  due,  was,  in^ 
dependently  of  a  vitiation  in  the  address,  a  suspicious  docu^ 
ment  from  the  lapse  of  time,  and  that  the  holder,. whose  name 
appeared  as  drawer,  was  liable  to  the  exception  pleaded  by 
one  of  the  drawees,  that  it  had  been  accepted  for  the  aooommo^ 
dation  of  the  other  drawee.  The  Scotch  authorities  now 
mentioned  were  not  referred  to  in  this  case.  On  the  other 
hand',  in  a  later  case,  a  contrary  judgment  was  given.  In 
another  case  ',  where  a  bill  was  not  only  past  due,  but  had  a 
marking  on  it  which  implied  that  it  had  been  previously  di^ 
counted,  the  Court,  proceeding  in  a  great  measure  on  this 
marking,  decided  that  a  bank  which  had  taken  the  bill  with 
such  a  marking  of  a  former  discount,  (and  consequently  of  its 

>  Anntn  v.  Robertson,  2d  Division,  27th  May  182^  4  8.  and  D.  40,  P.  C, 
'  M*GowBn  V.  M*Ke11ar,  24th  Feb.   1826.  4  S.  sod  D.  498.    Vide  also 
Young  9.  Pollock,  15th  Nov.  1831,  10  S.  and  D.  8. 

■  SmiUi  v.  Murdoch  and  others,  28th  May  1829,  9  S.  and  D.  670. 
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haying  been  formerly  retired,)  was  not  a  bona  fide  (thongti  H 
might  be  an  onerous)  holder,  and  that,  therefore,  the  plea  of 
no  value  by  an  acceptor  was  equally  available  against  them, 
as  it  would  have  been  against  the  pluvious  holder  for  whom 
he  had  accepted  it.  In  one  of  the  cases  now  referred  to ',  the 
noting  of  one  of  the  bills  sued  for,  with  certain  other  mark* 
ings  made  on  it  by  a  clerk,  were  not  regarded. 

Whether  the  English  or  the  Scotch  doctrine,  as  now  stated, 
is  adopted,  their  respective  principles  are  equally  applicable 
to  bills  or  notes  payable  at  a  fixed  term,  or  at  sight,  or  on  de- 
mand. According  to  the  doctrine  hitherto  followed  in  Scot- 
land, the  privileges  of  a  bill  or  note  payable  on  demand  would 
last  for  six  years  from  its  date,  since  it  has  been  found  that 
its  duration  as  a  document  of  debt  runs  from  that  period  K 
Even  according  to  the  rules  adopted  in  England,  neither  bank- 
notes, nor  notes  issued  by  banking  companies,  can  be  liable 
at  any  time,  in  the  bearer's  hands,  to  the  exceptions  pleadable 
against  previous  holders,  because  they  have  perpetual  cur- 
rency, from  the  unlimited  power  which  is  given  by  the  stamp- 
laws,  of  re-isstiingthem  even  after  they  have  been  paid.  Bat 
it  has  been  held  that  such  exceptions  are  pleadaHe  against 
the  bearer  of  a  check  payable  on  demand,  if  he  has  taken  it  a 
long  time  after  its  date,  because  such  a  check  ought  to  be 
presented  for  paynient  within  a  reasonable  time,  and  is  there- 
fore considered,  if  not  so  presented,  as  a  suspicious  document, 
wbich  no  third  party  should  take  without  inquiry  '•  In  Scot- 
land, according  to  the  doctrine  already  stated,  such  a  docu- 
ment being,  in  most  respects  ^,  equivalent  to  a  bill,  would  pre- 
serve its  extraordinary  privileges  for  six  years  from  its  date. 

1  Young  o..  Pollock,  307,  note  2. 

"  Stephenson  V.  Stephenson's  Trustee,  16th  June  1807;  Morr.  App.  to  Bill, 
No.  20. 

'  This  doctrine  was  laid  down  in  Boehm  v,  Stirling,  antea,  299,  note  3,  al- 
though the  parties  who  pleaded  the  objection  were  held  to  be  excluded  from  it 
by  their  own  act,  in  respect  that  thej  had  themselves  issued  the  draft  nine 
months  after  its  date.  The  same  doctrine  was  also  held  recentlyi^in-Doume  v. 
Hailing,  2  C.  and  Pay.  U,  4  B.  and  Cr.  330,  6  D.  and  R.  455,  where  it 
was  decided  that  the  circumstance  of  a  check  being  five  days  overdue  when  it 
was  taken,  rendered  it  a  suspicious  document,  so  as  to  throw  on  the  holder  the 
burden  of  proving  how  he  came  by  it,  without  its  being  necessary  for  the  pre- 
vious holder  to  siiew  that  it  had  been  lost  by  or  stolen  from  hfm. 
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Section  V. 
Bills  or  Notes  lost^  stolen  or  destroyed. 

The  holder  of  a  bill  or  note  has  fiill  right  to  it,  under 
the  modifications  now  stated,  although  it  has  been  lost  by, 
or  stolen  from  the  owner,  and  has  been  given  to  the  holder 
by  a  person  who  has  no  proper  right  to  it.  But,  against 
the  person  who  has  found  or  stolen  it,  if  the  theft  or  find- 
ing is  proved,  an  action  lies  to  recover  the  document  or  its 
value,  as  was  decided  lately  in  an  action  of  trover  for  a  bank- 
note of  £.500  '•  In  another  case  ^,  trover  was  sustained  for 
recovery  of  a  bill  from  the  last  holder,  by  a  party  who  had  a 
lien  over  it,  though  certain  other  parties,  who  had  a  limited 
interest  in  it,  had  previously  recovered  damages,  in  a  separate 
action,  against  the  same  defendant,  for  his  unlawful  conver- 
sion of  it.  A  bill  or  note  which  has  been  indorsed  in  full  by 
the  payee  cannot  be  transferred,  by  mere  delivery,  without  an 
indorsement  by  the  special  indorsee,  although  a  blank  indorse- 
ment by  the  payee,  or  any  other  person  in  right  of  the  bill  or 
not«,  will  transfer  it  to  the  bearer  notwithstanding  subsequent 
special  indorsements,  if  he  deletes  these  indorsements  ^.  But 
a  bill  or  note  payable  to  the  bearer,  or  with  the  last  indorse- 
ment blank,  is  transferable,  as  abeady  explained,  by  mere  de- 
livery. In  Scotland,  the  holder  of  such  a  document,  though 
he  should  have  got  it  from  a  person  who  found  or  stole  it,  is 
not  bound,  even  on  notice  by  the  former  owner,  to  prove  that 
he  gave  a  consideration  for  it,  but  the  other  party  must  prove 
that  he  gave  none,  and  that  he  was  otherwise  in  collusion 
with  the  thief  or  finder  ♦. 

In  England,  a  holder  may,  under  such  circumstances,  re- 
cover from  any  of  the  previous  parties,  and  they  may  safely 
pay  to  him,  though  he  should  not  prove  to  them  that  he  gave 
any  consideration  for  the  bill  or  note  ^.     But  it  has  been  de-t 

>  Holiday  V.  Sigel»  2  C.  and  Pay.  176. 

*  Knight  V.  Legh,  4  Biugh.  589. 

■  ylNlM,  271.  *  AnUth  95, 

*  PtT  Holt,  C.  J.,  3  Stalk.  71. 
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cided  that  a  banker  who  paid  a  lost  check  the  day  before  it  fell 
due,  though  he  had  no  notice  of  the  loss,  was  bound  to  pay 
the  amount  again  to  the  loser,  such  a  payment  being  held  not 
to  be  in  the  ordinary  course  of  business  '•  It  has  been  also 
decided^  in  a  case  already  cited ',  that  bankers  who  discounted 
to  a  stranger  a  bill  made  payable  at  their  bank,  and  drawn  on 
a  customer  of  theirs,  after  they  had  been  warned  not  to  do  so, 
as  it  was  lost,  and  afterwards  gave  it  up  to  the  drawee  as  a 
Toucher  of  his  account,  became  thereby  liable  in  an  action 
of  trover  to  the  former  holder.  Farther,  when  it  is  shewn 
that  a  bill  or  note  has  been  lost  or  stoleti,  even  the  holder, 
on  reasonable  notice  ^ven  him  beforehand^  to  instruct  the 
circumstances  under  which  he  received  it,  will  be  bound  to 
prove,  both  that  he  got  it  honajidej  and  that  he  gave  a  valu* 
able  consideration  for  it ' ;  and  it  has  been  even  decided  %  that, 
whenever  the  original  payees  of  a  bill  or  note  could  not,  from 
want  of  consideration,  recover  on  it,  the  indorser  must^prove 
the  consideration  which  he  gave,  even  without  notice  to  do  so. 
More  recently,  however ',  it  has  been  held^  that  there  were 
circumstances  of  suspicion  in  the  case  now  cited,  which  ren-» 
dered  proof  of  the  consideration  necessary,  without  laying 
down  the  general  rule  so  broadly,  which,  as  was  said,  tended 
to  restrain  the  negotiability  of  bills  and  notes ;  and^  accord- 
ingly, where  there  was  no  ground  of  suspicion,  the  third  in- 
dorsee of  a  bill  which  was  said  to  have  been  granted  without 
consideration  between  the  drawer  and  acceptor,  was  exempted 
from  proving  a  consideration  for  his  indorsement.  But,  it  has 
been  held,  that  a  party  receiving  a  bill  from  a  person  who 
was  employed  only  to  discount  it,  and  placing  it  against  a  debt 
due  by  him,  is  liable,  on  being  informed  that  his  author  had 

I  Da  SiWi  V,  Fuller,  cited  by  Chittj,  286. 

*  LoreU  v.  Martin,  imCM,  885»  note  7. 

'  Patanon  o.  Hardacre,  Lavrton  v.  Weiton,  mteOf  94,  not*  3. 
^  Heath  v.  Sansom,  2  B.  and  Ad.  291.    Farke,  J.  diss,  and  referring  to 
Collins  V.  Martin,  1  6.  and  Pull.  648. 

*  Wbittaker  v.  Edmtindsi  3  M.  and  Rob.  366.  A  similar  doctrine  was  laid 
down  by  the  Court  of  Common  Pleas  in  Low  v.  Chi'fney,  pw  Patteson,  J.  It 
was  besides  held,  in  this  case,  that  the  defendant  had  not  proted  want  of  f-alue 
from  the  drawee  to  the  acceptor ;  1  Ad.  and  £11.  638, 1  Bingh.  N.  S.  267.  The 
same  doctrine  seems  to  be  also  implied  in  Bramab  p.  Roberts,  1  Id.  469. 
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got  it  only  for  the  purpose  of  discount,  to  trover  for  recovery 
of  it  '•  When,  however,  the  holder's  title  has  not  been  im- 
peached, he  is  not  bound  to  prove  a  consideration,  although 
a  witness  should  be  tendered  to  swear  that  less  than  the 
amount  of  the  bill  by  £.32,  (the  proper  discount  being  only 
£.1,  19s.,)  was  got  from  a  party  who  was  not  shewn  to  be  the 
holder's  agent,  and  for  whom  he  was  not  responsible  *• 

These  rules  seem  to  be  enforced  in  England,  even  as  to 
the  notes  of  private  banking  companies,  so  far  as  they  can 
be  identified.  With  regard  to  bank-notes,  they  have  been 
a  good  deal  relaxed.  It  seems  to  have  been  the  practice, 
in  some  of  the  earlier  cases,  when  a  badt-note  was  lost  or 
stolen,  to  require  that  the  person  afterwards  claiming  on 
it  should  prove,  on  notice  given  him  for  that  purpose,  that 
he  got  it  for  a  valuable  consideration  '•  The  satae  fact  ap- 
pears to  have  been  proved  in  a  later  case,  where  a  person 
who  had  received  certain  bank-notes  in  payment  of  a  bill 
from  a  third  party  acting  for  the  debtor,  after  a  commission 
of  bankruptcy  had  been  issued  against  the  debtor,  was  found 
not  liable  to  restore  them  to  the  assignees,  though  they  had 
been  obtained  by  discounting  bills,  which  vested  in  the  assig- 
nees by  the  commission  ^.  In  another  case,  of  nearly  the  same 
date,  where  ^  a  party  brought  an  action  of  trover  to  recover 
a  bank-note  for  £.500,  which  he  had  presented  for  payment, 
and  which  the  bank  had  detained  at  the  instance  of  the  for- 
mer owner,  from  whom  it  had  been  fraudulently  obtained,  the 
plaintiff  not  having  proved  that  he  gave  value  for  it,  before 
getting  notice  of  the  original  mode  of  its  acquisition,  to  a  fo- 
reign house,  (his  correspondents,)  from  whom  he  received  it ; 
and,  on  die  other  hand,  this  house  giving  no  account  of  it, 
except  that  they  got  it  in  payment  of  goods  from  a  person  un- 
known ;  and  it  being  also  proved  that  bank-notes  of  so  large 
an  amount  were  not  circulated  generally  in  that  foreign  coun- 
try ;  Lord  Kenyon,  C.  J.,  holding  the  plaintiff  to  be  merely 
agent  for  the  house  from  whom  he  got  the  note,  was  about 

I  Cranch  v.  White,  1  Bingh.  N.  S.  414. 

'  Basset  V.  Dodgin,  10  Bingh.  40. 

'  Consult  on  this  subject  Miller  v.  Race,  1  Burr.  452-9. 

^  Lowndes  v,  Anderson,  13  East.  ISO. 

'  Solomons  v.  The  Bank  of  England,  13  East.  135. 


S12  LAW  OF  £NGLAND  A$  TO      ' 

to  leave  it  to  the  Jury,  whether  they  were  to  be  held,  on  the 
evidence,  as  privy  to  the  original  fraud,  when  the  plaintiff,  at 
his  own  desire,  was  non-suited,  and  the  non-suit  was  confirmed 
by  the  Court  of  King's  Bench.  The  Court  suggested  that 
the  plaintiff  might  try  his  right  in  another  action,  viz.  for 
payment  of  the  note.  In  this  case,  although  the  plaintiff,  who 
was  agent  for  the  foreign  house,  was  held  to  have  got  the 
note  as  their  agent,  in  respect  that  he  had  not  then  given 
value  for  it,  his  constituents  do  not  seem  to  have  been  consi- 
dered as  bound  to  prove  that  they  gave  value  for  it ;  but  it 
was  held  to  be  a  question,  on  their  own  statement  and  other 
'circumstances,  whether  they  were  not  privy  to  the  original 
fraud'. 

In  a  subsequent  case  *  of  trover  for  a  bank-note  of  £.500 
which  had  been  lost,  the  defendant's  country  bankers  proved 
that  they  had  given  value  for  it,  but  were  held  to  have  acted 
incautiously,  in  changing  so  large  a  note,  in  a  small  country 
town,  to  a  stranger,  without  asking  questions,  except  as  to  his 
name,  and  were  therefore  found  liable  for  the  amount  to  the 
former  owner.  It  was  proved  that  the  loss  of  the  note  had 
been  notified  in  a  number  of  newspapers,  but  none  of  them  was 
brought  home  to  the  defendants. 

In  another  case',  where  country  bankers,  a  year  after 
notice  given  them  of  the  loss  by  robbery  of  three  notes  for 
£.200,  £.  1 00  and  £.50,  had  changed  the  note  for  £.200  during 
a  race-week,  without  asking  the  holder's  name  and  address^ 
the  Jury,  under  the  direction  of  Abbot,  C.  J.,  found  them 
liable  for  the  amount  to  the  true  owner,  it  being  held  that  they 
had  not  used  sufficient  caution. 

In  a  later  case  ^  of  trover  against  the  Bank  of  England 

'  In  this  case  Grose,  J.,  held  that  the  possessor  of  a  bank-note  '*  has  a  right 
<*  in  the  first  instance,  to  say  that  he  will  not  tell  how  he  came  by  it  ;**  but 
that,  if  the  bank  makes  out  a  prima  facie  case  of  fraud  against  him,  he  must  clear 
himself  of  it. 

■  Snow  V,  Peacock,  2  C.  and  Pay.  215,  3  Bingham,  466.  A  rule  nisi  for  a 
new  trial,  in  this  case,  was,  after  argument  before  the  Court  of  C.  P.,  dischar- 
ged. Evidence  was  brought  of  the  caution  used  by  the  Bunk  of  England  and 
London  bankers  as  to  the  exchange  of  large  notes,  and  the  amount  of  the  note 
was  considered  by  the  Court  as  an  important  clement  in  the  case. 

'  Snow  V.  Leatham,  2  C.  and  P.  314. 

*  De  la  Chaumctte  t7.  Bank  of  England,  9  B.  and  Cr.  206. 
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for  a  bank-note  of  £.500  detained  by  them  from  the  plaintiff, 
who  had  presented  it  for  payment  on  the  ground  of  its  having 
been  stolen,  it  was  ruled,  1st,  That  the  plaintiff  must  be  held 
the  mere  agent  a£  the  fbraga  home  from  whom  he  had  re- 
ceived it,  not  having  given  them  new  credit  on  the  faith  of 
it,  though  they  were  previously  his  debtors  ;  and,  2dfyj  That 
they,  being  the  real  parties,  must  prove  that  they  had  given 
such  value  for  it,  as  to  exempt  them  from  reasonable  suspicion 
as  to  their  mode  of  acquiring  it. 

In  another  case ',  a  person  who  had  lost  certain  bank-notes 
was  found  entitled  to  recover  them  from  the  party  who  had 
found  them,  on  proving  that  the  notes  so  found  were  his. 
Again ',  in  an  action  by  a  party  who  alleged  that  he  had  lost 
a  bank-note,  to  recover  it  from  the  possessor,  the  latter  was 
not  required  to  prove  the  consideration  which  he  gave  for  it ; 
but  Lord  Ellenborough  held  that  he  must  be  presumed  to 
have  got  it  for  a  valuable  consideration,  which  presumption 
the  plaintiff  was  boimd  to  impeach  ;  and  farther,  that  though 
he  might  have  thrown  such  suspicion  on  the  defendant's  con- 
duct, as  would  have  made  it  necessary  to  prove  his  mode  of 
acquiring  it,  and  the  consideration  given  by  him,  yet,  as  he 
had  not  done  so,  he  must  be  non-suited.  This  decision  seems 
to  import,  that  the  mere  possession  of  bank-notes  presumes 
property,  and  that  this  presumption  cannot  be  set  aside  with- 
out such  indications  of  fraud  as  would  be  conclusive,  unless  re* 
futed  by  evidence  of  the  mode  of  acquisition. 

There  is  another  class  of  cases,  which  depends  chiefly  on 
the  question,  whether  bankers  taking  a  bill  or  note  have  used 
due  caution,  or  whether  there  were  such  circiunstances  of  sus- 
picion as  should  have  put  them  on  their  guard.  In  such 
cases,  when  it  appears  that  there  has  been  ground  of  sus- 
picion, and  want  of  caution,  it  has  been  decided,  that  the 
bankers  acquire  no  good  right  to  the  bill  or  note,  though 
they  should  have  paid  full  value  for  it.  Thus',  where  a 
bill,  which  turned  out  afterwards  to  be  stolen,  had  been  pre^ 
sented  at  a  bank  to  the  banker's  clerk  for  discount  between 

'  Richard  and  another  v.  Carr,  1  Campb.  551;  vide  also  Holidays.  Sigel, 
2  C.  and  Pay    176. 

'  King  V.  Miltom,  2  Campb.  5. 

*  Gill  v.  Cubitt  and  others,  3  B.  and  Cr.  466,  5  D.  and  Byl.  324. 
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9  and  10  in  the  morning,  by  a  person  whose  features  the 
clerk  thought  he  knew,  but  not  his  name ;  and  the  clerk, 
(after  the  bill  had  been  allowed  to  lie  two  hours  in  the  bank 
till  he  satisfied  himself  as  to  the  acceptors,)  had  discounted 
the  IhU  and  paid  full  yalue  for  it,  under  deduction  of  diB* 
count  and  commission,  without  requiring  the  holder  to  in* 
dorse  it,  it  was  held,  first  by  a  jury,  and  afterwards  by  the 
Court  of  King's  Bench,  that  there  were  circumstances  of  su»* 
picion,  which  excluded  the  banker  from  pleading  that  he 
had  taken  the  bill  hanajide^  and  in  the  usual  course  of  busi- 
ness. The  time  of  discounting  the  bill  was  mentioned  as 
unusual,  though  the  bank  was  then  open.  But  the  chief 
ground  for  the  opinion  of  the  Court  was,  that  the  banker  was 
bound,  if  he  did  not  know  the  holder,  to  inquire  about  him, 
and  that,  therefore,  he  could  not  recoyer  on  it  against  the  ao* 
ceptor.  .This  case  cannot  be  reconciled  with  a  Scotch  deci* 
sion  already  referred  to  ',  or  the  principles  deduced  from  it, 
as  recognised  in  Scotland. 

In  a  caseS  where  a  party  had  changed  a  £.1000  bank 
note,  to  a  person  whom  he  Imew  to  be  in  pecuniary  difficult 
ties,  by  giving  bills  for  it  to  the  amount  of  £.704,  (paying 
interest  for  the  time  they  had  to  run,)  and  cash  and  notes, 
as  he  alleged,  for  the  balance,  but  could  not  make  a  pre- 
cise statement,  or  adduce  written  evidence  regarding  them, 
(though  his  clerk  confirmed  generally  his  account  of  the  trans- 
action,) a  Jury,  proceeding  on  these  and  other  suspicious  cir- 
cumstances, found  a  verdict  for  the  owner  of  the  note,  in  an 
action  of  trover  brought  to  recover  it,  and  the  Court  of  King's 
Bench  refused  a  new  trial.  The  rule  adopted  in  both  these 
cases,  was,  that  the  holder  of  the  bill  or  note  must  prove  his 
banajideg.  In  another  caseS  the  Court  of  King's  Bench 
held,  (though  the  decision  did  not  turn  on  that  point,)  that  it 
was  not  necessary,  in  all  cases,  for  the  former  owner  to  give 
precise  evidence  that  the  bill  or  note  had  been  lost  or  stolen 
from  him.  It  was  laid  down  by  Abbot,  C.  J.,  that  the  de- 
fendants, though  they  were  not  guilty  of  fraud,  and  had 
given  full  value,  had  got  the  document  under  circumstances 

>  Lambton  and  Co.  v.  Marshall,  tmtea,  95,  uote  I . 

•  Egan  V.  Tliretfall,  5  D.  and  R.  326, 2  C  and  Pay.  11. 

*  l>own  V.  Hailing,  4  Baro^ir.  aud  Cresw.  390,  6  D.  and  Ryl.  455. 
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which  ought  to  have  raised  their  suspicion.  But  the  ground 
on  which  his  direction  was  ultimately  confirmed  by  the  Court 
of  King's  Bench,  was,  that  the  mere  circumstance  of  the  do- 
cument, viz.  a  banker's  check  for  £.50  being  taken  in  pay- 
ment of  purchases  to  the  amount  of  £.6,  19s.,  when  five  days 
OYerdue,  rendered  it  a  suspicious  document,  so  as  to  throw 
on  the  defendants  the  burden  of  shewing  how  they  came  by 
it,  without  previous  proof  by  the  plaintiffii  that  it  was  lost  or 
stolen  fiiom  them.  In  a  later  case  %  where  a  person  who  had 
been  robbed  of  his  pocket-book,  containing  inter  alia  a  bill 
blank  indorsed,  had  advertised  it  as  containing  nothing  that 
was  of  use  except  to  the  owner,  it  was  decided  that  a  bank 
which  had  discounted  the  biU  to  two  strangers,  one  of  whom 
represented  himself  as  the  owner's  so%  was  not  liable  to  re- 
store him  the  bill,  seeing  that  they  had  not  been  guilty  of  no- 
gligence,^and  that  his  advertisement,  if  they  had  seen  it,  could 
only  have  misled  them. 

In  a  case ',  where  the  plaintiffs  sued  for  payment  of  a  note 
which  had  been  lost,  and  which  they  had  taken  from  a  stranger, 
in  payment  of  goods  purchased  by  him,  after  he  had  given  his 
name  and  address  as  of  Taunton,  and  as  being  recommended 
by  a  person  there,  and  desired  the  goods  to  be  sent  to  a  pub- 
lic-house, which  was  not  a  booking-office,  the  Jiuy  found 
against  the  plaintiffs,  and  the  Court,  holding  the  question  to 
be  proper  for  them,  refused  to  disturb  their  verdict.  On  the 
other  hand ',  the  Court  granted  a  new  trial,  after  a  verdict 
obtained  by  a  person  who  had  lost  a  bank-note  for  L.30, 
against  a  party  who  said,  according  to  one  witness,  (though 
another  gave  a  different  account,)  that  he  had  got.it  in  pay- 
ment of  a  bet  at  a  horse-race,  and  had  kept  no  account  of  the 
notes.  But  in  a  later  case  ^  of  trover  by  the  owner  of  a  bank- 
note for  £.500,  against  a  person  who  said  that  he  had  got  it 
in  payment  of  a  bet,  but  could  not  tell  from  whom,  the  plain- 
tiff was  found  entitled  to  recover,  as  the  defendant  had  not 
used  sufficient  caution.    Nor  was  the  plaintiffs  rashness  in  go* 

<  Beckwith  v.  Currol,  2  C  and  Pay.  261 ;  3  Bingh.  444 ;  5  B.  and  C.  444. 

•  Slater  V,  West,  3  C.  and  P.  325. 

*  Snow  0.  Sadler,  3  Bingh.  610. 
Easley  v.  Crockford,  10  Bingb.  243. 
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ing  to  a  public  meeting,  where  be  lost  tbe  note,  witb  such  a 
sum  in  bis  pocket,  held  to  make  any  difference. 

In  a  case  of  trover  for  recovery  of  a  bank  post  bill  for 
£.100,  virbicb  the  plaintiff  had  left  with  her  reticule  in  Lon- 
don in  a  hackney  coach,  and  afterwards  duly  advertised,  and 
which  the.  defendant,  a  banker  in  Brighton,  who  had  not 
heard  of  the  loss,  cashed  eight  days  afterwards  to  a  stranger, 
who  said  he  was  on  a  journey,  and,  on  being  asked  for  his 
name  and  address,  wrote  on  the  bill,  in  an  illiterate  hand,  an 
address  which  turned  out  .to  be  fictitious,  the  Jury  found  for 
the  plaintiff,  and  the  Court  refused  to  disturb  their  verdict'. 
In  another  case ',  for  the  amount  of  a  lost  note,  a  £.200 
Bank  of  England  note,  in  two  halves,  which  had  been  cashed, 
in  twenty-four  hours  after  the  plaintiff  lost  it,  by  a  coun- 
try banker,  to  a  stranger  of  genteel  appearance,  who,  on 
being  asked  to  call  back  at  four  o'clock,  did  so,  and  gave  a 
name  and  address,  stating  that  he  wished  to  bet  at  a  fight, 
which  took  place  there  on  that  day,  the  Jury,  under  direction 
of  the  Court,  gave  a  verdict  in  the  plaintiff's  favour. 

In  a  later  case^  where  a  person  took  a  bill  bonajide, 
though  under  circumstances  which  should  have  excited  the 
suspicion  of  a  prudent  man,  he;  was  found  entitled  to  maintain 
action  on  the  bill..  It  was  held  by  the  Court,  that  the  doc- 
trine laid  down  in  the  case  first  cited  on  this  subject  ^,  went 
too  far.  In  another  case  ^,  where  the  first  indorsee  of  an  ac- 
commodation-bill had  transferred  it  fraudulently  to  a  third 
party  who  acquired  it  bona  Jide^  the  Court  of  King's  Bench 
held,  unanimously,  that  the  latter  had  a  good  action  on  it, 
unless  he  had  taken  it  under  circumstances  which  inferred 
gross  negligence. 

.  It  is  difficult  to  judge  how  far  the  principles  laid  down  in 
these  cases  would  be  adopted  in  Scotland.  But  they  would 
probably  be  followed  to  the  extent  of  regarding  every  such 
case  as  a  jury  question,  to  be  determined  from  its  special 
facts,  and,  inter  aliay  from  the  explanation  by  the  party  who 

*  Strange  v.  Witney,  6  Biogh.  677,  4  M.  and  P.  470. 

*  Bridger  v,  Heiitb,  Cbitty,  283,  note  a. 

'  Backhouse  v.  Harrison,  5  B.  and  Ad.  1090. 

*  Gill  V,  Cubitt,  314,  note  1. 

*  Cruok  V,  Jadis,  5  B.  and  Ad.  909. 
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took  the  bill  or  note,  of  the  circumstances  under  which  he 
had  received  it.  ^ 

In  Scotland,  although  the  possession  of  bills  and  notes 
blank  indorsed  or  payable  to  the  bearer,  presumes  property, 
that  presumption  may  be  redargued  by  evidence  of  fraud; 
and  such  evidence,  again,  may  be  refuted  by  proof  as  to  the 
mode  of  acquiring  the  instrument,  and  the  value  given  for 
it.  Lord  EUenborough's  doctrine  in  a  case  already  cited  *, 
though  referring  specially  to  bank-notes,  extends  in  principle 
to  all  the  instruments  now  described,  whire  he  observes,  that 
"  it  would  greatly  impair  the  credit,  and  impede  the  circu- 
'*  lation  of  negotiable  instruments^  if  persons  holding  them 
**  could,  without  strong  evidence  of  frauds  be  compelled,  by 
**  any  prior  holder,  to  disclose  the  manner  in  which  they  re- 
**  ceived  them."  This  opinion  seems  to  adopt  the  doctrine 
of  the  law  of  Scotland  as  to  such  instruments,  without  ma- 
king any  distinction  as  to  the  case  of  their  having  been  lost 
by  or  stolen  from  a  former  owner.  But  such  an  opinion  is 
not  consistent  with  the  rule  enforced  by  some  decisions,  as  to 
the  necessity  of  the  holder  proving,  in  these  two  cases,  the 
consideration  which  he  gave  for  them.  * 

It  has  been  said,  that  the  holder  of  a  bill  or  note  trans- 
ferable by  delivery,  when  he  loses  it,  whether  by  theft  or  ac- 
cident, should  give  notice  of  the  loss  to  all  the  previous  par- 
ties, and  very  proper  directions  have  been  given  as  to  the 
mode  and  terms  of  such  notice  *.  Such  notice  is  undoubtedly 
necessary,  that  payment  may  not  be  made  without  some  in- 
quiry into  the  right  of  the  party  claiming  it.  But,  according 
to  the  doctrine  now  laid  down,  the  holder,  unless  fraud  or  cul- 
pable negligence  is  established  against  him,  will  be  entitled  to 
recover  pa3rment,  and  the  former  owner,  being  divested,  will 
have  no  title  to  exact  payment.  Public  notice  ought  to  be 
also  given  of  the  loss  of  a  bill  or  note  transferable  by  delivery, 
in  order  to  prevent  any  person  from  taking  it.  But  such 
notice  will  not  be  effectual  to  stop  the  transference,  unless 
it  is  brought  home  to  the  party  taking  the  bill  or  note '. 

'  King  V,  Milsoin,  313,  note  3. 
.  '  Beawes,  No.  179 ;  Poihicr,  No«.  132 ;  Chitly,  275.  and  c«Mt  there  referred 
to. 

.  '  In  Lawaon  and  otbeni  o.  Weiton,  4  £«p.  56,  an  adverttaemcnt  of  the  Iota 
in  the  newspapers  was  held  not  sufficient  to  aflVct  the  party  taking  a  bill. 
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It  has  been  decided,  both  in  Scotland  and  England,  that 
the  Postmaster-gener^il  is  not  liable  for  bills  or  notes  stolen 
from  letters  put  into  the  Post-office,  although  the  theft  has 
been  committed  by  a  letter-carrier ' ;  since  the  Postmaster  is 
responsible  only  for  the  execution  of  his  own  duty,  and  not 
for  the  conduct  of  inferior  officers,  who  hold  their  appointments 
directly  from  the  Crown.  But  a  deputy-postmaster  is  respon*- 
sible  for  not  delivering  letters  in  due  time,  according  to  their 
address,  within  the  post-town  where  he  resides  *,  unless  where 
the  plaintiff  might,  by  due  diligence,  have  preyented  the  da» 
mage  thence  arising '.  It  has  been  held,  that,  if  a  party  is 
desired  by  his  correspondent  to  remit  him  money  in  a  bank-bill 
by  post  \  or  even  if  no  instructions  be  given,  yet,  as  that  is 
the  usual  mode ',  he  will  not  be  liable  to  his  employer,  though 
the  bill  should  be  stolen,  and  the  proceeds  drawn  by  a  third 
party.  But  he  will  be  liable  for  the  loss,  if  he  has  not  taken 
care  that  the  letter  is  put  safely  into  the  Post^ffice ;  for  in- 
stance, if  he  has  delivered  it  to  a  beUman  on  the  streets  of 
London  ®. 

Although  a  bill  or  note  should  be  lost  or  destroyed,  even 
while  in  the  drawee's  hands,  the  creditor  must  protest  it  for 
non-acceptance  and  non-payment,  as  if  it  were  extant,  and 
must  give  due  notice  of  its  dishonour  to  all  the  previous  par- 
ties, otherwise  he  will  lose  his  recourse  against  them ''.    The 

'  Lane  p.  CottoQ,  1  Lord  Raym.  04i6*  confirmed  hj  Whitfield  p.  Lord  do 
Spenser,  2  Coirp,  754.  The  same  point  was  decided  in  Scotland,  aAer  an  ar- 
gument which  referred  to  these  two  decisions,  in  Farries  v.  Elder  and  Scott, 
Slst  June  1799,  Morr.  10103. 

*  Thia  was  decided  in  BowHog  v.  Goodebild,  3  Wilf.  443^  where  •  deputj* 
postmaster  had  detained  a  letter  addressed  to  the  plaintifiT,  on  acount  of  his  fe« 
fusing  to  pay  an  extra  charge  of  one  halfpenny  Resides  the  regular  postage, 
which  extra  charge  was  found  to  be  illegal. 

*  Hordem  v.  Dalton,  1  C.  and  Pay.  181. 

*  Cuming  p,  Marshall.  Slst  Dec  1752,  Morr,  10095.  Vuh  also  this  caaa  n 
to  the  proof  admitted  of  the  letter  containing  th^  notes  having  heen  put  itfto  the 
Post-office. 

*  Warwick  v,  Noakes,  Peake,  37. 

*  In  Hawkins  0.  Rntt,  Peake,  186,  ^a*  Lord  Kenyon,  such  a  delivery  wn 
held  not  to  exoner  the  defendant,  where  his  correspondent  had  desired  him  to  re* 
mit  some  money  in  bills  by  post. 

*  This  was  held  by  Lord  EUenborough  in  Thackray  v.  Dlackett,  3  Campb. 
164,  where  the  drawee  of  certain  bills  having  destroyed  them  by  mistake,  tho 
holder*  who,  though  he  presented  them  for  payment,  did  not  notify  their  non- 
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protest,  in  such  a  case,  may  be  made  on  a  copy  of  the  bill  or 

note. 

When  a  bill  or  note  has  been  lost  or  destroyed,  its  contents 
may,  notwithstanding,  be  established  in  Scotland  by  a  process 
for  proving  the  tenor.     In  this  process,  the  pursuer  must,  in 
the  first  pUce,  establish  the  fact  and  particular  jnoAe  of  its 
loss  or  destruction,  or  the  castis  amissiomsj  and  he  will  then 
be  allowed  to  prove  the  tenor  of  the  writing  in  the  manner 
required  in  such  processes  with  regard  to  all  written  instru- 
ments that  are  lost  or  destroyed.     In  one  case  S  the  pursuer 
in  a  proving  of  the  tenor  of  a  bill,  was  required  to  conde- 
scend specially  on  the  cause  of  its  disappearance,  before  he 
could  be  allowed  a  proof,  though  there  was  no  evidence  of  its 
being  retired.     In  another  case  ^,  the  First  Division  of  the 
Court  dismissed  a  process  for  proving  the  tenor  of  a  lost  bill, 
which  had  been  brought  against  the  acceptor's  representatives, 
in  respect  that  no  ccmcs  amissionis  was  stated,  holding  that, 
as  to  a  bill  or  note,  there  was  a  presumption  of  payment,  from 
the  mere  circumstance  of  its  being  no  longer  in  the  creditor's 
possession,  without  the  necessity  of  a  discharge,  as  in  the  case 
of  a  bond,  and  that  this  presumption  was  not  obviated  merely 
by  proving  that  the  bill  had  once  existed.      The  converse  of 
this  doctrine  was  laid  down  in  an  earlier  case  ^,  in  which  it  was 
held  that  casus  amissionis  did  not  require  to  be  proved  where 
the  writ  was  not  extinguished  simply  by  retiring  it.   In  another 
case%  a  process  for  proving  the  tenorof  a  lost  bill  was  dismissed, 
on  the  groimd  that  the  casiis  amissionis  libelled,  viz.  that  the  bill 
had  been  borrowed  with  other  papers  by  the  debtor's  agent, 
and  had  never  since  appeared,  was  not  sufficient  to  warrant  a 
proving  of  the  tenor,  which  was  held  to  be  matter  of  great 
delicacy  with  regard  to  a  bill,  and  never  to  be  admitted  except 
.  on  strong  grounds.    But  the  Court  reserved  the  pursuer's  re- 
course against  the  debtor's  agent. 

payment  to  the  drawer,  was  found  to  be  thereby  precluded  from  his  recourse 
•gainst  the  drawer. 

1  Campbell  v.  York  Buildings  Company's  Creditors,  22d  Feb.  1780,  Morr. 
15S2a 

'  Carson  v,  Macmicken,  Hth  May  1811,  F.  C. 

•  A.  V.  B,  21  Not.  1749.  Morr.  15283. 

*  Macfarlane  p.  M*Nee,  28lU  Feb.  1826,  4  S.  and  D.  500. 
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A  proving  of  the  tenor  may  be  pursued,  not  only  by  the 
creditor  in  the  bill  or  note,  but  by  any  party  who  has  a  direct 
interest  in  it ;  for  instance  by  the  acceptor,  if  he  has  paid  it, 
and  wishes  to  establish  the  pajrment  as  an  article  of  credit 
with  the  drawer,  or  if  the  pursuer  is  drawer,  and  has  given  the 
drawee  credit  for  the  bill  or  note  in  their  mutual  account,  on 
the  supposition  that  the  drawee  was  to  pay  it  ^ 

But,  although  the  loss  or  destruction  of  a  bill  or  note,  and 
also  its  contents,  be  thus  proved,  the  creditor  will  not  be,  in 
all  cases,  entitled  unconditionally,  either  to  have  a  new  in- 
strument from  the  drawer  in  place  of  the  former  one,  if  it  has 
been  lost  or  destroyed  before  the  term  of  payment,  or  to  en- 
force payment  of  it  when  due.  If,  indeed,  the  first  instru* 
ment  has  been  destroyed,  so  that  no  claim  can  arise  on  it,  or 
has  been  specially  indorsed  by  the  payee  to  the  person  who 
lost  it,  so  that  no  other  person  can  claim  on  it,  or,  being 
made  payable  to  a  specified  person,  has  never  been  indor- 
sed, the  drawer  cannot  then  allege  against  granting  a  new 
bill  or  note,  that  he  runs  the  risk  of  a  claim  from  any  third 
party  on  the  former  one,  nor  can  any  of  the  parties  liable 
imder  it  assign  this  reason  for  refusing  payment  K  Proliably, 
however,  it  would  be  necessary  in  Scotland,  that  the  creditor 
claiming  payment  of  a  lost  bill  or  note  not  indorsed,  or  spe- 
cially indorsed  to  hun,  or  requiring  the  drawer  to  grant  a 
new  bill  or  note  instead  of  it,  should  previously  find  surety 
that  he  will  not  indorse  the  first  instrument  to  a  third  party; 
if  found*     In  England,  no  such  security  would  be  necessary 

*  Forbes  on  Bills,  28-9,  and  case  of  Orummond  v.  Jackson,  27lh  Nov.  ITOl, 
which  is  there  cited. 

*  In  Hart  v.  King,  12  Mod.  310,  Holt,  C.  J.,  sustained  a  claim  against  the 
drawer  of  a  bill  which  was  lost,  on  the  latter  admitting  that  he  had  signed  it«  It 
is  not  said  that  the  bill  had  been  indorsed.  In  Long  v.  Baillie,  2  Campb.  214, 
note,  which  was  an  action  for  the  amount  of  a  bill  made  payable  to  the  drawer, 
and  by  him  specially  indorsed  to  the  plaintiff,  against  the  acceptor,  the  jury  found 
for  the  plaintiff,  on  the  loss  of  the  principal  bill,  and  the  correctness  of  a  copy 
which  was  produced  being  established.  As  to  the  case  of  a  bill  or  note  destroyed, 
vide  Lord  £llenborough*s  opinion  in  Pierson  t;.  Hutchinson,  2  Campb.  221  ; 
also  Chitty,  290;  Bayley,  369.  Vide  also  Flight  t?.  Brown,  2  Tyrwh  312. 
In  the  cases  referred  to  in  the  text,  the  English  law  appears  to  be  nearly  the 
same  in  principle  with  the  law  of  Scotland.  Vide  on  this  subject  Forbes^  on 
Bills,  28-9. 
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in  an  action  for  payment,  because  any  indorsation  made  there, 
after  tiie  term  of  payment,  is  subject  to  all  exceptions  plead- 
able against  the  indorser. 

On  the  other  hand,  if  the  lost  bill  or  note  is  blank  indorsed, 
or  payable  to  the  bearer,  so  as  to  be  transferable  by  ddivery, 
the  creditor  caimot  maintain  action  for  it,  without  finding 
surety  to  the  defendant  against  his  being  made  liable  for  pay- 
ment to  some  other  holder.  Forbes  lays  it  down,  that,  in 
such  a  case,  the  drawer  may  be  compelled  to  give  new  bills,  the 
same  with  the  former,  ue^if  number  1  has  been  lost,  that  he 
may  be  compelled  to  give  another  number  2,  to  be  paid  if 
number  1  is  not  paid ;  and  he  seems  to  think  that  warrandice 
will  not  be  required  except  after  the  term  of  paym^it  ^  War- 
randice would  undoubtedly  be  necessary  in  that  case;  be- 
cause, at  the  time  when  the  second  bill  is  granted,  a  finder 
of  the  first  bill  may  have  exacted  payment  from  some  of  the 
other  parties  to  it.  It  seems  to  be  also  necessary,  though  the 
second  should  be  granted  before  the  first  falls  due ;  because, 
though  the  payment  of  it  be  made  conditional  on  non-pay- 
ment of  the  first,  yet,  as  the  first  is  payable  absolutely,  any 
holder  may  exact  payment  imder  it  long  after  the  term  of  pay- 
ment, and  after  the  second  bill  has  been  paid,  on  the  supposi- 
tion that  it  would  not  be  found.  Such  a  case  could  not  occur 
in  England  with  a  party  who  got  the  first  bill  or  note  after 
the  term  of  payment,  because  he  would  be  liable  to  the  ex- 
ceptions pleadable  against  the  previous  liolder.  Accordingly, 
it  was  decided  lately^,  that  a  party  might  sue  on  a  bill  which 
had  been  lost  after  it  became  due,  and  might  adduce  the  de- 
claration drawn  from  it,  while  extant,  as  evidence  of  its  con- 
tents. But  the  holder  might,  accordiog  to  the  doctrine  hi- 
therto followed,  exact  payment  in  Scotland,  without  proving 
that  he  gave  value,  or  being  liable  to  such  exceptions.  It 
would  seem,  therefore,  that  the  drawer  of  the  first  biU  is  not 
bound,  in  any  case,  to  grant  a  new  bill,  as  mentioned  by 
Forbes,  without  a  guarantee.  The  creditor  seems  also  en- 
titled to  exact  payment  of  the  first  bill  or  note  from  any  of 

*  Forbes,  28. 

*  Glover  v.  Thomson,  1  Ryan  and  Moodie,  403. 
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the  parties,  on  finding  surety  against  their  heing  obliged  to 
pay  again.  He  could  not  enforce  payment  by  summary  dili- 
gence. But  it  would  be  necessary  to  bring  an  action,  setting 
forth  the  loss  of  the  original  document,  offering  security 
against  its  re-appearance,  and  concluding  that  he  should,  on 
that  condition,  be  found  entitied  to  pa3rment.  If  the  parties 
dispute  its  reality,  it  may  be  established,  either,  as  already 
mentioned,  by  a  proving  of  the  tenor,  or  in  the  action  for 
payment.  If  they  do  not,  decree  may  be  given,  on  sufficient 
security.  This  species  of  action,  as  well  as  any  other  rendered 
necessary  by  the  loss  or  destruction  of  a  bill  or  note,  must 
be  brought  before  the  Court  of  Session,  as  being  a  court  both 
of  law  and  equity.  In  taking  a  protest  for  non-payment,  though 
the  bill  be  lost,  in  order  to  preserve  recourse,  it  is  proper  to 
accompany  the  protest,  as  suggested  by  Marius  ',  with  an 
offer  of  security  against  its  re-appearance.  But,  notwith- 
standing the  opinion  expressed  by  that  author,  viz.  that,  if 
the  acceptor  refuses  payment  on  such  an  offer,  he  will  be  liable 
in  all  damages,  it  is  doubtful  whether  any  of  the  parties  could 
be  obliged  to  pay,  until  the  loss  was  proved  in  an  action,  and 
security  found  against  its  re-appearance  *. 

In  a  case ',  where  the  holders  of  certain  notes  issued  by 
two  several  banks,  cut  each  note  into  halves,  one  of  which 
only  contained  subscriptions,  and  sent  each  half  to  its  desti-^ 
nation  in  a  separate  parcel  from  the  other,  the  Court  of  Ses- 
sion decided,  on  the  halves  which  contained  the  signatures 
being  lost  or  stolen,  that  the  holders  had  no  claim  against 
the  banks  on  the  remaining  halves  for  the  amount  of  the 
notes,  even  on  security  against  the  re-appearance  of  the  lost 
halves.  The  Court  are  said  to  have  proceeded  on  the  ground, 
that  the  holders  had  precluded  themselves  from  the  equitable 
remedy  which  they  claimed,  by  cutting  the  notes.     But  the 

>  80. 

*  In  a  recent  caie,  Ewing  v,  Hibbert,  4th  July  1823,  2  Shaw,  455«  the  Court 
decided,  that  the  creditor  in  a  bill,  which  was  the  last  of  a  serious  of  renewals,  was 
riot  entitled  to  enforce  payment  of  it  from  the  debtor,  without  finding  caution 
that  none  of  the  former  bills  should  re-appear  against  him. 

*  Maberly  and  Co.  v.  The  Bank  of  Scotland  and  Commercial  Bank,  I  Shaw, 
360.1. 
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judgment  was  reversed  on  appeal  > ;  and  the  case  was  remitted, 
with  instructions  to  allow  a  proof  of  the  pursuer's  arerments 
in  support  of  his  claim,  e.  ^.  as  to  the  fact  of  the  halves  pre^ 
served  forming  part  of  notes  issued  by  the  bank, — ^the  mode 
in  which  the  other  halves  were  lost,  and  other  facts  stated  by 
him,  as  well  as  of  the  defender's  counter  averments.  The 
defenders,  however,  having  declined  to  meet  the  pursuer  in 
this  proof,  decree  was  pronounced  in  his  favour'.  The 
House  of  Lords  held,  that  the  equitable  remedies  competent 
in  the  case  of  bills  or  notes  which  are  entirely  lost  were 
equally  competent  in  this  case,  where  only  part  of  them  was 
lost ;  and  that  such  remedies  were  not  excluded  by  the  cir* 
cumstance  of  the  pursuer  having  cut  the  notes,  if  he  did  so 
only  to  diminish  the  risk  of  loss  ^.  There  was  not  here  a 
proving  of  the  tenor ;  but  the  action  was  brought  not  on  the 
instruments  themselves,  but  generally  for  the  debt ;  and  their 
identity  was  averred  merely  in  support  of  that  action  ^. 

The  remedies  in  Englimd,  on  the  loss  or  destruction  of 
bills  and  notes,  are  different  in  some  respects  from  those  al- 
ready mentioned.  1.  It  seems  to  be  settled,  that,  if  a  bill 
or  note  is  destroyed,  and,  even  though  lost,  if  it  is  not  nego* 
tiable,  which  bills  and  notes  are  not  in  England,  unless  pay- 
able to  order  ',  or  if  it  is  specially  indorsed  by  the  payee,  or 
has  never  been  indorsed,  the  creditor  may  maintain  action  on 
it  at  common  law  against  any  of  the  previous  parties,  and 
secondary  evidence,  similar  to  what  is  received  with  us  in  a 
proving  of  the  tenor,  will  be  admitted  to  establish  its  con- 
tents 6.     There  is  also  an  action  at  law  on  a  bill  against  a 

■  1  W.  and  S.  10. 

•  Uth  March  18^6,  4  S.  and  D.  550. 

'  In  Wright  o.  Smith,  2  B.  and  A.  501,  the  practice  of  cutting  notet  into 
two,  and  sending  the  several  halves  by  separate  conveyances,  was  recognised  by 
the  Court  of  K.  B.,  per  Abbot,  C.  J.,  as  a  reasonable  precaution.  The  case 
turned  on  another  point,  which  is  noticed  aftet wards  in  the  Chap,  on  Nego- 
tiation. 

*  The  objection  that  there  ought  to  have  been  a  proving  of  the  tenor,  was 
disregarded  both  in  the  Court  of  Session  and  in  the  House  of  Lords. 

*  Anita,  S5. 

•  Antaa,  320,  note  2.  Vide  also  Mossop  v.  Eadon,  16  Ves.  430,  where  a 
pronaissory- note  not  negotiable  having  been  cut  into  two,  and  one  part  sent  tQ 
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.party  who  wrongftdly  withholds  it,  as  against  an  acceptor 
refuaing  to  r^eliver  it,  because  he  cannot  found  an  objection 
to  the  creditor's  right  on  his  own  misconduct '.  It  has  been 
farther  suggested,  that  there  may  be  an  action  at  law,  even 
on  a  bill  or  note  which  has  been  lost  when  blank  indorsed,  if 
lost  after  the  term  of  payment ;  because,  in  that  case,  any 
holder  would  be  liable  to  the  exception  pleadable  against  the 
previous  holder,  viz.  that  he  had  recovered  *.  But  the  better 
opinion  seems  to  be,  that  no  party  to  the  bill  should  be  thus 
subjected,  without  indemnity,  to  the  risk  of  a  future  action 
by  a  bona  fide  holder  of  the  lost  bill,  seeing  he  cannot  an- 
swer such  an  action  without  undertaking  to  prove  that  the  bill 

the  debtor,  while  Ibe  other  was  retained,  in  order,  as  was  alleged,  that  he  might 
grant  a  new  note  in  its  place,  the  creditor,  on  presenting  an  application  to 
the  Court  of  Chancery,  to  hare  decree  for  its  amount,  on  finding  lecurity  against 
the  re-appearance  of  the  part  sent,  if  it  should  not  come  to  hand,  was  unsuc- 
cessful, partly  on  the  ground  that,  if  she  proved  the  loss  of  that  part,  she 
would  have  had  a  good  action  at  law  for  the  amount,  as  the  note  was  not  nego- 
tiable. Vidt  the  distinction  between  this  case  and  Mayor  v.  Johnaon,  as  stated 
by  Chitly,  291,  note  6.  But  the  last  special  iodorser  of  a  lost  bill  has  been 
found  entitled  to  sustain  a  bill  in  equity  against  the  acceptor,  without  calling 
the  indorsees*  as  the  acceptor's  payment  will  discharge  them,  Macartney  o. 
•Graham,  2  Sim.  285,  ho  granting  a  bond  for  their  indemnity,  on  payment. 
It  waa  held,  in  terms  of  Hansard  p.  Robinaon,  note  8,  that  the  remedy  in 
such  a  case  lay,  not  at  law,  but  in  equity ;  Mossop  v.  Eadon  being  held  to  be 
over-ruled  by  that  case.  The  circumstance,  too,  of  a  person  who  bought  goods 
having  accepted  a  bill  for  the  price  of  them,  which  the  payee  (seller)  nevef 
indorsed  but  lost,  was  found,  after  his  bankruptcy,  to  aflbrd  the  acceptor  no 
defence  againat  an  action  for  the  price,  by  his  assignee.  The  bill  had  been 
past-due  for  a  year  and  a  half  at  the  date  of  the  action  ;  but  the  want  of  an 
indorsement,  and  the  consequent  impossibility  of  the  defendant  being  sued  on 
it,  WHS  the  ground  of  decision  ;  Rolf  v.  Watson,  4  Bingh.  273. 

'  In  Smith  v.  M*Lure,  5  East.  4>76,  it  being  admitted  that  the  defendant 
had  accepted  a  bill,  which,  however,  he  had  not  re-delivered,  it  was  held  that 
the  acceptance  warranted  the  plaintiff  (the  creditor)  to  give  him  notice  to  pro- 
duce it,  and,  failing  his  doing  so,  to  adduce  parole  evidence  of  its  contents. 

*  Chitly,  157,  6th  edition;  Note  to  Report  of  Long  v.  Baillie,  8  Campb. 
8H.  So  decided  also  at  Nm  Prius  in  Glover  v.  Thomson,  aniea,  321.  But, 
in  Hansard  v,  Robinson,  8  B.  and  Cr.  p.  90,  the  Court  of  King's  Bench, 
under  similar  circumstances,  refused  action  to  the  indorser  against  the  accep- 
tor un  a  lost  bill,  at  common  law,  and  held  that  the  plaintiff  could  only  recover 
in  a  court  of  equity,  on  finding  surety  for  the  debtor's  indemnity.  A  similar 
decision  was  also  given,  on  the  authority  of  this  case,  in  Woodford  v.  Whiteley, 
I  M.  arid  Malk.  617. 
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was  lost  after  tke  term  of  paymeDt ' .  In  such  a  case,  therefore, 
there  would  probably  be  no  remedy  m  a  court  of  law '»  For, 
2dly^  although  it  seems  to  be  doubted,  whether  courts  of  law 
have  not,  m  some  cases,  the  power  of  adjusting  the  terms  of  an 
indemnity  against  the  re-appearanee  of  a  lost  instrument  ^,  yet 
this  is  the  proper  function  of  courts  of  equity  ^.  No  action  a4; 
law,  therefore,  can  be  maintained,  even  with  an  offer  of  indem- 
nity, on  a  bill  or  note  blank  indorsed,  and,  consequently,  pay- 
able to  the  bearer,  when  it  has  been  lost  on  or  before  the  term 
of  payment,  and  may  thus  be  sued  on  again  by  a  third  party  ^. 
The  same  rule  has  been  enforced,  in  some  cases,  when  the  in- 
strument was  lost  after  the  term  of  pajnment,  and  after  action 
was  brought  on  it  ^.  It  has  been  even  carried  so  far,  that,  in  a 
case  where  a  bank-note  payable  to  the  bearer  was  sent  in  two 
separate  parts  by  post,  and  one  of  them  was  stolen,  it  was 
h^  that  an  action  at  law  could  not  be  maintained  on  the  ro- 
nuaning  halfj  unless  by  producing  the  entire  note,  or  proving 
that  half  was  destroyed,  seeing  that  any  party  getting  the  other 

>  Vide  Campbell's  ne|9,  m  cited  ffnloff,  BH,  D«t«  3,  aikl  cases  cited,  324, 
note  3.  Vide  also  Powell  u.  Roach,  6  Elsp.  76,  where  the  plaintiff  was  noi^- 
suited  in  an  action  at  law  for  payment  of  a  bill  which  bad  not  been  lost  till 
after  the  term  of  payment,  and  which  could  not  tlierefore  baye  come  into  the 
bands  of  any  third  party  till  after  that  term. 

'  Vide  cases  dited  in  tbe  preeeding  note. 

'  Per  Lord  Chancellor  in  ex  parte  Greenway,  6  Ves.  61S. 

*  Ibid. 

*  This  was  decided  by  Lord  Ellenborougb  on  a  full  argument  in  Pierson  v. 
Hutchinson,  2  Camp.  211,  6  Esp.  126.  In  Davies  v.  Dodd,  the  holder  of  a 
bill,  who  had  lost  it,  was  found  not  entitled  to  recover  its  amount  from  the  ac« 
ceptor  in  a  court  of  law,  4  Taunt.  602,  although  the  latter  was  said  to  have 
promised  paymant,  tbe  pvomtsa  being  held  tinavaiiable  in  an  action  on  the  bill, 
whatever  its  effects  might  be  in  an  action  founded  specially  on  tbe  promise. 
But,  in  a  court  of  equity,  4  Price's  Exchequer  Rep.  177,  tbe  holder  was 
found  entitled  to  payment,  on  givkig  security  for  the  acceptor's  indemnity 
Vide  also  to  tbe  same  effect.  Champion  v.  Terry ^  7  Moore,  130. 

*  This  was  decided  in  the  case  of  a  bill  lost  after  tbe  term  of  payment,  in 
Powell  V,  Roach,  oafea,  note  1  ;  and  in  the  case  of  a  bill  picked  fiom  the  pockets 
•fan  attomey*s  clerk,  after  action  brought  on  it,  in  Poole  v.  Smith,  Holt,  C. 
N.  P.  144.  In  Brown  v.  Messiter,  3  M.  aad  S.  281,  where,  before  tbe  action, 
tbe  defendant  (acceptor)  bad  admitted  bie  signature,  and  promised  payment, 
and  tbe  bill  was  thereafter  stolen  from  the  attorney  ;  after  action  a  rule  niei  was 
obtained  for  a  remit  to  the  Master  to  ascertain  what  was  due  under  the  bill, 
and  tbe  rule  was  afterwards  made  absolute.  But  this  judgment  passvd  by 
default  before  a  single  Judge. 
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half  would  have  an  equally  good  right  of  action  on  it,  whereby 
the  defendant  might  be  liable  to  two  actions  at  once  '.  But 
it  appears,  that  the  two  holders  would  not,  in  this  case,  be  in 
the  same  situation,  since  the  one  would  instruct  the  casus 
amissianis  of  that  part  which  was  lost,  whereas,  (according  to 
the  suggestion  of  a  learned  author ',)  any  party  taking  the 
lost  part,  while  he  knew  nothing  of  the  other,  must  be  held 
to  do  it  at  his  own  risk,  and  could  not  be  considered  as  having 
the  same  rights  with  a  holder  of  the  full  notes.  It  does  not, 
.therefore,  appear,  that  the  debtor  was  in  danger  of  a  second 
claim  from  this  party,  though  he  had  paid  the  note  to  the  ori- 
ginal owner.  These  principles  are  applicable  to  a  Scotch 
case,  already  mentioned  %  which  was  decided  by  the  House 
of  Lords  in  conformity  with  them. 

In  these  cases,  the  debtor  in  the  bill  or  note  cannot  be 
liable  on  the  consideration  for  which  the  bill  or  note  was 
granted ;  because  he  may  be  called  on  by  some  third  party 
to  pay  the  bill  or  note  itself,  and  must  dierefore  retain  its 
amount  to  meet  the  risk  \ 

But  a  court  of  equity  will  enforce  payment  in  all  these 
cases,  on  the  bill  or  note,  on  the  owner  giving  sufficient  in- 
demnity to  the  debtor  against  any  new  claim  by  a  third 
party  *. 

3.  By  a  special  statute,  9  and  10  Will.  IIL  c.  17,  §  3, 
when  inland  bills,  as  therein  described,  are  lost  before  the 

>  Per  Lord  EUenborough  in  Mayor  r.  Johnson,  8  Camp.  324. 

'  Bayley,  374w 

'  Maberly  and  Co.  v.  The  Dank  of  Scotland  and  oUiers,  mUa^  328-3. 

*  This  was  Uie  ground  of  judgment  in  Dangerfield  v.  Wilbyt  ^  £*p.  id9, 
where  the  plaintiff,  to  whom  a  promissory-note  had  heen  granted,  which  he  said 
that  be  had  lost,  was  found  not  entitled  to  sue  the  defendant  on  the  original  con- 
sideration, as  the  note  might  be  still  in  circulation,  and  might  be  demanded  from 
him  by  a  third  party.  In  BeTan  v.  Hill,  2  Camp.  381,  the  defendant  having 
given  the  plaintifT,  in  payment  of  some  stock  purchased,  a  check  on  bis  bankers, 
which  she  lost,  and  having  refused  to  pay  the  amount  without  an  indemnity  ; 
and  in  the  meantime  the  bankers  having  failed,  before  the  defendant  withdrew 
his  funds,  and  he  having  drawn  no  dividend  from  their  esUte ;  Lord  Ellen- 
borough  non-suited  the  plaintiff,  in  an  action  on  the  original  consideration,  hold- 
ing that  the  defendant  was  justified  in  keeping  bis  funds  with  the  bankers  to 
answer  tlie  check,  unless  be  had  got  an  indemnity* 

•  Tercese  v.  Geraj^  Finch,  301 ;  er  parte  Greenway,  6  Ves.  812 ;  Monop  o. 
Gordon,  16  Ves.  4^0;  Davies  ».  Dodd,  4  Price,  177^ 
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term  of  payment,  the  drawer  will  be  obliged  to  give  another 
bill  of  the  same  tenor,  on  security  being  given  for  his  full  in- 
demnity, in  case  of  the  re-appearance  of  the  first  bill.  It  has 
been  doubted  whether  this  provision  extends  to  all  inland  bills, 
or  is  confined  to  the  kind  of  bills  previously  mentioned  in  the 
statute,  viz.  those  bearing  to  be  for  value  received,  and  payable 
a  certain  time  after  date ' .  On  the  other  hand,  it  has  been  even 
held  that  the  equity  of  the  statute  extends  to  indorsements, 
and  that,  by  the  act  3  and  4  Anne,  which  gives  the  same 
reme^es  on  promissory-notes  as  on  bills,  this  provision  is  like- 
wise extended  to  them  *. 

It  is  said  ^,  that,  if  a  bill  is  lost  by  the  drawee,  with  whom 
it  has  been  left  for  acceptance,  or  if  he  has  given  it  by  mis- 
take to  a  wrong  person,  or  if,  in  any  way,  the  creditor  cannot 
get  it  back,  the  drawee  must  give  the  creditor  a  note  for  its 
amount,  payable  on  the  same  day  with  it,  on  delivery  of  the 
second  part  of  the  bill,  if  then  arrived,  or,  if  not,  on  delivery 
of  the  note  ;  and  that,  if  he  refuse,  a  protest  must  be  imme- 
diately taken  for  non-acceptance,  and,  on  the  arrival  of  the 
term  of  payment,  and  this  likewise  being  refused,  then  a  pro- 
test must  be  taken  for  non-pa3rment.  K  such  a  note  is  grant- 
ed, but  not  paid,  the  same  measures  must  be  taken  to  enforce 
payment  of  it  as  of  a  bill. 

>  Beaw€s,  p.  557 ;  Chitty,  289-90. 

>  Bayley,  130,  note  24. 

*  Beawes,  No.  188;  Marios,  12I-a 
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CHAPTER  IV. 


OF  ACCEPTANCE. 

Transference,  by  indorsement  or  otherwise,  has  been  dis- 
cussed before  acceptance,  because  the  former  is  common  to 
bills  and  notes,  whereas  the  latter  is  peculiar  to  bills.  It  has 
been  said,  that  a  promissory-note  may  be  considered  as  a  bill 
accepted  at  the  time  of  issuing  ^  But,  according  to  its  plain 
import,  it  is  a  direct  obligation  by  the  granter  to  pay  a  cer* 
tain  sum  to  a  third  party.  A  bill,  on  the  other  hand,  is  a 
request  to  a  third  party,  called  the  drawee,  to  pay  a  certain 
sum,  either  to  the  drawer  or  to  some  creditor  of  his.  The 
act  by  which  the  drawee  binds  himself  to  pay,  in  terms  of  this 
request,  is  his  acceptance. 

Bills  payable  on  demand  require  no  acceptance,  because 
they  are  due  when  presented.  Whether  acceptance  is  neces* 
sary  in  bills  payable  at  sight,  depends  on  the  question  whether 
they  are  payable  on  demand,  or  whether  three  days  of  grace 
must  be  allowed  on  them.  This  point  shall  be  afterwards  dis- 
cussed, in  considering  the  payment  of  bills. 

There  is  another  kind  of  acceptance,  called  acceptance 
supra  protest^  which  shall  be  separately  considered '. 

>  2  Blackst.  470,  Bayley,  170. 
*  Vide  Chapter  on  Negotiation. 
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Section  I. 
fV/to  may  accept  9 

The  rules  which  have  been  laid  down,  as  to  the  parties 
generally  to  bills  or  notes,  apply  also  to  acceptors.  If  the 
holder  of  a  bill  finds  the  drawee  incapable  of  contracting ;  for 
instance,  a  minor,  a  married  woman,  or  an  idiot,  he  may  con- 
sider the  bill  as  dishonoured',  and  protest  it  for  recourse 
against  the  drawer.  The  drawing  of  a  bill  implies  a  guarantee 
by  the  drawer,  that  the  drawee  is  capable  of  binding  himself, 
and,  if  not,  the  drawer  will  be  liable  for  his  non-acceptance  from 
incapacity,  as  well  as  from  any  other  cause.  It  has  been 
already  shewn  that  a  person  may  become  bound,  as  acceptor 
of  a  bill,  by  the  act  of  his  agent  *•  But  a  clear  and  express 
authority  from  the  principal  must  be  produced,  otherwise  the 
holder  will  not  be  bound  to  take  such  an  acceptance  as  effeo 
tual '.  It  has  been  said  %  that  if  the  holder  takes  an  accep- 
tance by  procuration,  without  notice  to  the  other  parties,  they 
will  be  released,  if  the  procuration  turns  out  bad.  But  it  will 
immediately  appear,  that  no  notice  could  prevent  such  a  re- 
sult, unless  the  acceptance  were  rejected,  and  the  bill  protested 
for  non-acceptance.  The  bolder,  therefore,  admits  the  pro- 
curation at  his  own  risk.  It  has  been  doubted,  whether 
the  holder  of  a  biU  is  bound  to  take  an  acceptance,  in  any 
case,  by  an  agent  ^,  as  it  multiplies  the  proof  which  he  must 
bring  in  an  action  on  the  bill.  This  doctrine  is  inapplicable 
in  Scotland,  where  no  proof  of  subscription  is  necessary  even 
to  authorise  summary  diligence  on  a  bill  or  note,  and  where, 
as  already  mentioned  *,  summary  diligence  would  be  issued 
against  the  principal,  on  a  document  signed  for  him  by  pro- 
curation, leaving  him  to  dispute  the  procuration,  like  the 
genuineness  of  his  signature,  in  a  suspension.     But  although 

I  Chitty,  310.  '  Antm,  220. 

s  Beawes,  No.  87.  '  1  Bell,  390. 

»  Chitty,  310. 

*  Atitea,  222,  note  1.  Vidt  aIho  Chap,  on  Action  and  Diligence. 
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the  holder  were  obliged  to  prove  the  procuration,  that  does 
not  appear  to  be  a  reason  for  refusing  to  take  such  an  ac- 
ceptance, as  this  is  a  recognised  mode  of  subscribing  bills, 
which  all  parties  must  have  had  in  view.  Beawes  observes, 
that  the  holder  must  take  such  an  acceptance  when  the  pro- 
curation is  clear'.  The  two  cases  cited  to  the  contrary* 
do  not  relate  to  bills,  but  to  transactions  not  generally 
managed  by  procuration,  and  in  which,  therefore,  the  party 
was  found  not  liable  to  accept  the  procurator's  acts  as  those 
of  his  principal. 

It  has  been  already  considered  ^,  whether  an  acceptance  is 
valid,  when  made  by  a  party  to  whom  the  bill  was  not  ad- 
dressed. In  the  opposite  case,  where  a  bill  is  addressed  to 
two  persons  not  in  partnership,  and  only  one  of  them  accepts, 
the  holder  Is  not  bound  to  take  the  acceptance,  as  it  is  not 
conformable  with  the  bill  *,  unless  the  bill  is  addressed  to  two 
persons,  **  or  either  of  them,"  in  which  case  the  acceptance  of 
either  is  a  sufficient  compliance  with  the  drawer's  mandate '. 
The  objection  to  bills  or  notes  which  are  uncertain  as  to 
amount,  or  the  names  of  the  payee  or  debtor,  or  the  ultimate 
enforcement  of  the  obligation,  viz.  their  inconsistency  with  the 
nature  of  a  bill  or  note  %  does  not  seem  to  be  applicable  in 
this  case,  since  one  obligant  at  least,  viz.  the  drawer,  is  bound 
at  all  events,  whether  the  one  drawee  or  the  other  accepts. 
When  a  bill  is  drawn  on  several  partners,  the  acceptance  of 
one  partner,  either  imder  the  company's  firm,  or  for  himself 
and  the  other  partners,  is  sufficient ''.  His  individual  accep- 
tance is  insufficient  ^. 

'  No.  87. 

'  Coote  V,  Callaway,  1  £sp.  11 6,  and  Richards  v.  Barton,  id.  268,  cited  by 
Cbitty,  310. 

'  AnUa,  183,  note  1. 

*  This  is  implied  in  the  doctrine  stated  antea,  234,  note  2.      Vide  Molloy,  2, 
10,  18;  Martus,  64-5. 

■  Scarlett,  C.  10,  R.  39;  Beawes,  No.  228;  Marius,  65. 

*  Antea,  9  and  19. 

*  Antea,  241.  «  Ibid. 
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Time  of  Acceptance, 

By  the  custom  of  merchants,  the  drawee  is  allowed  twenty- 
four  hours,  or  till  the  day  after  the  bill  is  presented  to  him, 
to  consider  the  state  of  accounts  betwixt  him  and  the  drawer, 
and  determine  whether  he  will  accept  or  not  %  unless  the  post 
goes  out  in  the  meantime,  when  it  is  said  that  the  bill,  if  not  ac- 
cepted inmiediately,  should  be  protested,  so  that  its  dishonour 
may  be  notified  by  the  first  post  '•  K  acceptance  is  refused 
within  the  twenty-four  hours,  a  protest  and  the  other  neces- 
sary measures  ought  to  be  taken  immediately  ^.  If  the  drawee, 
after  keeping  the  bill  for  twenty-four  hours,  requires  more 
time,  it  has  been  pointed  out  as  the  safest  course,  to  give  the 
other  parties  notice  of  the  non-acceptance,  (protesting  pre- 
viously for  nouracceptance  ^,)  that  they  may  be  put  on  their 
guard  ^.  It  is  said,  that,  if  the  drawee  accepts  after  all,  the 
holder  may  demand  that  his  acceptance  should  be  of  the  date 
when  the  bill  was  first  presented  ^. 

Acceptance  may  be  made  even  after  the  term  of  payment 
fixed  in  the  bill '',  and  after  a  prior  refusal  to  accept  %  the  chief 
object  of  the  bill  being  payment  of  the  money,  without  exclu- 

*  Marius,  62 ;  Malyoet,  a  6,  1.     Per  Trtby,  C.  J.,  ia  BelUfti*  •.  Hmi«v, 

1  Lord  Uaym.  281,  who  says  that  the  drawer  ought  to  be  allowed  the  whole 
day  by  law  to  view  the  bill. 

>  Beawes,  No.  17.  '  Ibid. 

^   V.  opioion  given  to  this'effect  by  Forbes,  70. 

•  *  Per  Lord  Ellenborough  in  Ingnun  v,  Forster,  2  Smith's  Rep.  245.    Cham- 
bre,  J.,  had  previously  overruled  tlie  objection  of  want  of  notice  at  the  trial.     A 
new  trial  was  allowed  on  another  ground ;  but  Lord  Ellenborough  also  sug- 
•gei»ted  the  want  of  notice  as  a  proper  subject  of  inquiry  at  a  new  trial. 

■  Scarlett,  C.  10,  R.  18. 

'  Wynne  v,  Ratkes,  5  East,  513.  In  Jackson  v.  Pigot,  1  Raym.  364,  and 
12  Mod.  212,  action  was  sustained  on  an  acceptance  which  had  been  adhibited 
after  the  term  of  payment.  In  Miifurd  o.  Walcot,  1  Raym.  504,  an  accept 
tance  was  held  effectual,  which  had  been  mode  aAer  the  term  of  payment,  but 
within  (be  days  of  grace. 

'In  Wynue  v,  Raikes,  note  7,  the  drawees,  after  refusing  to  accept,  wrote  a 
letter,  which  was  susiainid  as  equivalent  to  acceptance. 
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ftive  reference  to  the  term  of  payment ' .  Acceptance  after  the 
term  of  payment  will  bind  the  acceptor  to  pay  the  bill  on  de- 
mand. But  he  alone  will  be  liable,  not  the  drawer  or  prior 
indorserB)  unless  the  bill  has  been  protested  for  non-acceptance 
and  non-payment,  and  notice  of  both  duly  given  to  them  *. 

It  has  been  doubted',  whether  a  drawee,  though  he  has 
effects  of  the  drawer  in  his  hands,  should  accept  after  he  hears 
of  his  bankruptcy,  as  one  of  the  creditors  ought  not  to  be  paid 
before  another.  This  question  is  not  perhaps  of  much  impor- 
tance in  Scotland,  since  the  draft,  whether  accepted  or  not, 
operates  an  assignment  to  the  payee  of  the  drawer's  funds 
in  the  drawee's  hands,  when  intimated  to  him,  and,  if  there 
is  no  intervening  diligence,  will  be  effectual  from  that  date, 
although  the  drawer  become  bankrupt  before  intimation,  un- 
less it  is  an  illegal  preference,  under  the  act  1696,  or  other- 
wise. Even  in  that  case,  the  transference  will  be  effectual, 
unless  the  other  creditors  challenge  it.  It  is  only  when 
the  drawer's  estate  has  been  sequestrated,  or  otherwise  at- 
tached before  intimation  of  the  draft,  that  his  funds  in  the 
drawee's  hands  cannot  be  transferred.  In  that  case,  the 
drawee  must  not  accept,  and,  though  he  did,  his  acceptance 
could  not  transfer  the  funds  in  prejudice  of  the  sequestration. 
But  farther,  though  there  is  no  sequestration,  the  drawee 
would  not  be  justified  in  accepting,  after  he  knew  of  the  bank- 
ruptcy, because  his  acceptance  would  tend  to  defeat  the  right 
of  the  other  creditors  to  challenge  the  draft,  whereas  he  is 
bound  to  do  nothing  that  can  alter  the  situation  of  either  party. 
If  he  does,  he  may  be  held  accessary  to  the  illegal  preference, 
should  it  be  afterwards  challenged.  But,  if  he  accepts  the 
draft  without  knowing  of  the  bankruptcy,  he  cannot  be  sub- 

I  Beawn,  No.  224. 

'  lo  Muford  V,  Wak'ot,  I  Rajm.  574*,  it  is  admitted  that  such  acceptance 
could  scarcely  found  a  good  action  against  the  drawer.  But  the  doctrine  stated 
in  the  teit  is  implied  in  the  rule?  of  protest  and  notice  to  be  afterwards  explain* 
td.  In  Brown  p.  Hume,  14tb  November  1706,  Morr.  1547,  where  the  hoMer 
•fan  inland  biU»  after  protesting  it  on  the  drawee*s  refusal  to  accept,  had  taken 
bts  acceptance,  he  waa  found  entitled  to  recourse  against  the  drawer,  without 
Boiire.     But  this  cose  would  not  now  be  followed. 

*  Chitty,  3 1 4-,  referring  to  Poibier,  No.  96,  who  refers  lo  Sacchia  de  Cum- 
bio,  §  2.  gl.  5,  No.  391.  It  i<f  laid  down  by  Forbes,  75,  '*  that  the  bill  cannot 
**  be  accepted  af(i*r  the  drawer's  haiikrupicy." 
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jected  in  payment  to  the  creditor,  if  the  draft  is  set  aside,  as 
his  acceptance  binds  him  only  in  terms  of  it.  This  point  is 
doubted  by  a  learned  author  ' ;  but  it  seems  to  be  supported, 
though  not  finally  settled,  by  a  decision  which  he  cites.  If 
the  drawee  has  accepted  a  draft  made  within  sixty  days  of 
the  drawer's  bankruptcy,  while  himself  a  creditor  of  the 
drawer,  he  cannot,  as  creditor,  retract  his  acceptance  and 
challenge  the  draft ;  the  acceptance  implying  a  renunciation  of 
his  challenge '.  The  drawee  is  entitled  to  accept  and  pay, 
though  the  drawer  should  die  before  the  bill  is  presented, 
such  an  order  being  irrevocable  when  in  the  hands  of  a  third 
party.  It  is  an  absolute  assignment  to  the  payee  of  the 
drawer's  funds  in  the  drawee's  hands,  and  takes  effect  so  soon 
as  intimated '. 

It  has  been  said  ^,  that  a  drawee  may  get  quit  of  his  accep- 
tance, as  fraudulently  obtained,  if  the  holder  is  aware  of  the 
drawer's  actual  or  approaching  bankruptcy  when  he  presents 
the  bill,  and  does  not  inform  the  drawee,  or  sends  the  bill  for 
acceptance  by  an  extraordinary  messenger,  that  the  drawee 
may  accept  before  he  hears  of  the  bankruptcy.  In  the  ordi- 
nary case,  as  the  acceptor  is  presumed  to  have  funds  of  the 
drawer  in  his  hands,  this  rule  is  inapplicable,  because  inti- 
mation of  the  bill  assigns  these  fmids  to  the  holder,  though  it 
is  not  accepted ;  and,  therefore,  the  holder  being  entitled  to 
presume  that  the  drawee  has  funds,  will  not  be  supposed  to 
require  fraud  for  procuring  acceptance.  But,  if  the  holder 
knows  that  the  biU  is  to  be  accepted  without  value,  for  the 
drawer's  accommodation,  his  concealment  of  the  drawer's 

>  Forbes,  81.     The  decision  is  Durward  v.  Wilson,  2d  Feb.  1700. 

*  A  contrary  opinion  is  expressed  by  Pothier,  No.  1?0;  but,  for  the  reasons 
mentioned  in  tlie  text,  it  does  not  appear  to  be  well  founded. 

*  On  this  subject,  Chitty,  314^  refers  to  Tate  v.  Hilbort,  2  Ves.  1 15-16, 
where  the  payment  by  a  banker  of  a  draft  on  him,  before  be  knew  of  the 
banker's  death,  was  held  to  be  good  ;  and  Hammonds  v.  Barclay,  2  East.  227, 
where  a  factor  accepting  bills,  under  the  same  circumstances,  for  his  constituent, 
was  found  entitled  to  credit  for  tliem.  But  there  was  a  separate  ground  of  de-> 
cision  in  these  cases,  vis.  that  the  mandate  must  be  held  to  subsist,  quoad  the 
mandatary,  so  long  as  be  is  ignorant  of  the  mandant's  death.  In  the  case  stated 
in  the  text,  the  order  in  the  payee's  hands  is  irrevocable,  so  that  be  might  insist 
on  acceptance  by  the  drawee,  even  though  the  latter  was  aware  of  the  drawer's 
death. 

«   rolhitr,  No.  118;  Forbes,  63-4. 
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bankruptcy,  actual  or  approaching,  when  he  presents  the  bill, 
would  probably  deprive  him  of  the  benefit  of  acceptance,  as 
the  bill  is  presented  by  him,  as  well  as  accepted,  on  the  un- 
derstanding that  the  drawer  is  solvent,  and  able  to  indemnify 
the  drawee  for  his  acceptance.  But  such  fraud  would  not  be 
available  against  his  indorsee.  Farther,  it  would  be  neces- 
sary, in  such  a  case,  to  establish  his  knowledge  that  the  bill 
was  drawn  merely  for  the  drawer's  accommodation ;  and  this 
could  not  be  proved  in  Scotland,  except  by  his  writ  or  oath, 
as  the  bill  indicates  the  contrary. 
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Section  IIL 
Mode  of  Acceptance, 

1 .   Signature  on  the  bill. 

In  Scotland,  as  already  shewn,  no  person  can  be  bound 
as  acceptor  of  a  bill,  unless  his  name  as  acceptor  is  adhibited 
to  the  bill '.  This  rule  forms  a  part  of  the  law  of  Scot-^ 
land  regarding  written  obligations ;  and  besides,  the  admission 
of  summary  execution  on  bills  or  notes  in  Scotland,  without 
any  evidence  but  production  of  the  document,  implies,  that  it 
must  afford  complete  evidence  in  itself  of  the  obligations  of  the 
several  parties  *.  In  England,  where  there  is  no  remedy  on 
bills  or  notes  but  by  action,  and  where  evidence  must  be  led 
to  prove  the  subscriptions  of  parties,  there  was  less  inconve- 
nience in  admitting  proof  of  acceptance,  though  extrinsic  to 
the  bill.     Accordingly  a  verbal  imdertaking ',   and  even  a 

*  At^a,  48,  et  seq. 

*  Vide  on  this  subject,  some  remarks  by  Mr  Bell,  vol.  i.  396-7.  There  is 
one  apparent  exception  to  this  rule,  viz.  where  an  accepted  bill  has  been  lost ;  it 
being  said  that  the  acceptance  may  be  proved  in  that  case  by  the  acceptor's  oath  ; 
(Forbes,  86.)  But  this  is  an  extraordinary  remedy  provided  by  equity  to  meet 
the  necessity  of  the  case.  A  case  is  even  mentioned  by  the  same  author,  ibid., 
where,  at  the  drawee's  request,  the  person  who  presented  the  bill  was  called  to 
prove  the  acceptance.     But  this  case  obviously  forms  no  general  rule. 

'  Lumley  v.  Palmer,  2  Str.  1000,  per  Lord  Hardwicke,  confirmed  by  his  Lord- 
■hip  as  Chancellor  in  Powell  v.  Monnier,  1  Atk.  613,  and  referred  to  in  Julian 
V.  Sherbrooke,  2  Wils.  9  ;  also  taken  for  granted  in  Sproat  v,  Matthews,  1  T.  R. 
182 ;  Johnson  v.  Collins,  1  East.  103;  Clark  v.  Cock,  4  East  72.  Vide  like, 
wise  Cox  V.  Coleman,  cited  by  Bayley,  174,  where  a  promise  to  accept  a  bill  sent 
back  was  held  to  prove  acceptance.  In  Anderson  v.  Hick,  3  Campb.  179, 
a  promise  made  by  the  drawees  of  a  bill  that  had  been  returned  unaccepted,  to 
accept  it  if  the  holders  would  send  it  back  again  to  the  counting-house,  was  held 
to  be  an  acceptance,  provided  this  had  been  done ;  but  the  plaintiff  failed  to 
prove  it,  and  was  therefore  non-suiled.  In  Buller's  N.  P.  270,  it  is  said  that 
these  words,  **  Leave  the  bill,  and  I  will  accept  it,"  constitute  an  acceptance. 
In  Robertson  t;.  Fauntleroy,  8  iMoore,  12,  a  promise  by  an  executor  de  bonis 
noH  that  he  would  honour  an  order  on  him  from  the  party  for  whom  he  admi- 
nistered, was  held  to  be  binding  on  him,  though  the  drawer  afterwards  recalled 
her  order,  and  though  it  was  stated  that  tlie  effects  administered  were  not  suffi- 
cient tu  pay  the  testator's  debts.  Vide  aUo  to  the  same  effect,  Fairlie  v.  Herring, 
3  Bingh.  623. 
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•written  promise  *  by  the  drawees,  to  accept  or  to  pay  an  ex- 
isting bill,  has  been  accounted  an  acceptance.  It  was  even 
•held  at  one  time,  that  a  promise  to  accept  bills  which  had  not 
yet  been  drawn,  was  a  good  acceptance  of  them  when  drawn  *.. 
This  doctrine,  however,  has  been  recently  doubted ;  it  being 
held  that  such  a  promise  could  not  be  effectual,  except  with 
reference  to  a  party  who  took  the  bill  on  the  faith  of  it  ^,  and 
Jbeing  even  questioned  whether  it  was  good  at  all  as  an  accep- 
tance *.  It  seems  rather  to  be  a  separate  agreement,  which 
is  not  negotiable,  but  may  be  sued  on  as  equivalent  to  accepi- 
tance  by  the  person  who  relied  on  it  *»  Indeed,  many  emi- 
nent English  Judges  have  expressed  regret  that  any  thing  but 
a  writing  on  the  bill  was  ever  admitted  as  an  acceptance  ^ ; 
^nd,  by  1  and  2  Geo.  IV.  c.  78,  it  is  enacted,  that  no  ac- 
jceptance  of  an  inland  bill  shall  be  effectual,  unless  made  iii 
writing  on  the  bill,  or  on  one  of  its  parts,  if  there  are  mbr6 
that!  one.  It  has  been  held  '^,  that  an  acceptance  of  a  blank 
bill  stamp  is  effectual,  under  this  statute,  its  object  being  to 
^et  rid  of  questions  as  to  promises  to  accept.  The  worda, 
"  accepted,  payable  at  Messrs  Steven  and  Co.,"  written  across 
a  biU,  without  a  signature,  have  been  also  held  to.be  an  ac- 

*  Vide  Wilkinson  v.  Lutwydge,  1  Str.  64>8 ;  also  Powell  u,  Monoier,  336, 
note  3,  confirmed  by  Pierson  t;.  Dunlop,  Cowper,  573,  Clark  v.  Cock,  4  East.  72, 
and  Wynne  v,  Raikes,  5  East.  513  ;  also  by  ex  parte  Dyer,  6  Ves.  9.  In  one 
case  in  Scotland,  Fraser*8  Trustee  v.  Campbell,  Fraser  and  others,  28th  May 
1823,  2  S.  and  D.  346,  a  party  who  had  promised  by  letter  to  accept  a  bill  wv 
found  liable  for  the  amount.  But  this  was  under  his  separate  engagement  in  the 
letter,  not  as  acceptor. 

'  *  Pillanst;.  Van  Mierop,  3  Burr.  1663,  per  the  Court  of  King's  Bench,  and 
Lord  Mansfield,  C.  J. ;  who,  however,  in  Pierson  v.  Dunlop,  Cowper,  573, 
restricts  his  opinion  to  the  case  where  a  third  party  has  been  induced  to  take  th^ 
bill  on  the  faith  of  such  a  promise. 

'  Per  Gibbs.  C  J.,  in  Miln  v,  Prest,  4  Campb.  393;  1  Holt,  181 ;  per  Lord 
Mansfield  in  Pierson  t;.  Dunlop,  note  2. 

*  Bayley,  186-7,  referring  to  the  opinion  eipressed  by  Lord  Kenyon  in  Johnson 
V.  Collins,  1  East.  98,  who  says  that  it  was  carrying  the  established  rules  their 
utmost  length  to  admit  such  a  promise  as  an  acceptance  to  a  party  who  had  re- 
lied upon  it ;  vide  also  Chitty,  312. 

*  Per  Gibbs,  C.  J.,  In  Miln  v.  Prest,  note  2  ;  vide  also  Chitty,  312-13, 

*  Per  Lord  Kenyon  in  Johnson  o.  Collins,  antea,  363,  note  2,  and  Lord  £1- 
lenborough  in  Clark  v.  Cock,  ibid. 

'  Leslie  v.  HasUngs,  2  M.  and  Malk.  119. 

Y 
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ceptance  in  terms  of  the  statute  '.  This  enactment  being 
general  in  its  terms,  would  apply  to  inland  bills  drawn  and 
accepted  in  Scotland,  though  the  necessity  of  written  accep- 
tance had  not  been  already  established  in  our  law*  This 
doctrine  has  been  held '  in  a  case,  where,  at  the  same  time, 
a  bill  drawn  in  Ireland  on  parties  resident  in  London,  was 
decided  to  be  foreign,  and  beyond  the  reach  of  the  statute^ 
so  to  be  accepted  by  a  letter,  without  writing  on  the  bill. 
The  doctrine  applicable  to  an  acceptance  in  England,  (in  any 
of  the  ways  now  mentioned,)  of  a  bill  drawn  in  Scotland,  haa 
been  already  noticed.  The  English  law  as  to  foreign  biUa 
remains  as  formerly. 

It  has  been  suggested  by  a  learned  author',  that,  although 
a  written  promise  to  accept  a  bill,  before  or  after  it  is  drawn^ 
is  not,  by  our  law,  an  acceptance,  yet,  in  the  holder's  hand% 
it  b  a  letter  of  credit  on  the  drawee  for  the  amount ;  that, 
when  the  bill  is  drawn,  the  drawee's  obligation  is  fulfilled,  so 
that  he  cannot  be  asked  to  accept  anoth^  draft  for  the  same 
debt ;  and  that  the  bill  and  letter  referring  to  it  operate  to- 
gether a  complete  assignment  of  the  funds  in  the  drawee's 
hands.  This  may  be  the  law  when  the  letter  relates  to  a  biU 
already  drawn ;  since  it  then  implies  intimation  of  the  draft, 
by  which  the  assignment  of  funds  is  completed.  But  it  has 
been  decided  that  proof  of  a  verbal  promise  to  accept  a  bill, 
when  tendered  with  this  view,  is  incompetent  \  It  may  be 
also  doubted  whether  a  letter  promising  to  accept  bills  not 
yet  drawn  operates,  when  they  are  drawn,  as  complete  an 
assignment  of  effects  in  the  drawee's  hands  as  an  acceptance. 
It  has,  however,  been  decided,  that  a  party  who  promised  to 
accept  a  bill  for  £.500,  was  bound  for  that  amount,  when  the 
bill  was  drawn*,  and%  when  a  party  promised  to  honour 
drafts  by  another,  to  the  amount  of  two-thirds  of  the  value  of 
a  ship  which  the  latter  was  building,  he  was  found  liable  in 

•  Dufour  V.  Okendcii,  8  M.  mnd  Malk.  00. 
«  Mahoney  v.  Adilio,  2  B.  and  Add.  478. 

•  1  Bell,  397. 

•  CuUen,  I8tb  June  1S38,  11  S.  and  D.  733. 

•  Shepherd  v.  Campbell,  Eraser  and  Co.,  SSth  May  1083,  2  S.  and  D.  9I6L 

•  SmyUi  and  oUiert  v,  Huntcr/86th  No?.  1830,  9  8.  and  D.  78, 
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respect  of  his  undertaking,  to  a  third  party  who  had  dis* 
^  counted  such  drafts,  though  he  had  made  other  advances  to 

the  drawer  to  a  larger  amount  than  the  two-thirds. 

It  has  been  laid  down  %  as  an  inference  from  the  cases 
I  already  cited,  regarding  the  elSect  of  signing  a  blank  bill-stamp, 

i  in  binding  a  person  as  drawer  or  indorser,  that  the  subscriber 

I  would  be  bound  as  an  acceptor,  if  the  bill  was  afterwards  ad^ 

i  dressed  to  him  as  such.     The  principles  formerly  stated,  as 

to  the  effect  of  blank  signatures,  are  applicable  to  this  case  *; 
If  a  party  accepts  for  a  larger  sum  than  that  for  which  the 
bill  was  drawn,  though  the  sum  has  been  fraudulently  increar 
sed,  the  loss  must  fall  on  him,  not  on  the  drawer. 
2.  Adoption  of  signature. 

Although  the  signature  of  a  party,  as  acceptor,  be  forged, 
he  will  be  liable  for  its  amount,  if  he  says,  on  being  asked, 
that  it  is  his  signature  ^  or  if  he  has  previously  paid  several 
bills,  accepted  in  the  same  handwriting  %  or  even  if  he  refrains 
from  stating  forgery,  when  personally  cited  in  an  action  on 
the  biU  *,  or  after  receiving  repeated  charges  for  payment, 
more  especially  if  the  alleged  forger  is  thereby  enabled  to 
escape  ^.  The  mere  circumstance,  however,  of  a  party  whose 
name  had  been  forged  to  a  promissory-note,  not  answering  a 
letter  for  payment,  or  informing  the  creditor  of  the  forgery, 
when  the  forger  told  it  to  her  three  days  after,  was  held  dot 
to  make  her  liable  for  the  amount '.  There  were  other  cir- 
cumstances unfavourable  to  the  creditor,  who  had  suffered 
the  forger  to  escape  after  he  heard  of  the  forgery.  If  a  pensoa 
gives  biUs  to  a  third  party  as  signed  by  him,  though  signed 

I  Cbitty,  313.  '  Aniea,  62-a 

'  In  an  English  casoi  Cooper  v.  Le  Blanc,  2  Str.  1050,  which  was  an  action 
against  the  indorser  of  a  bill,  who  was  proved  to  have  acknowledged  his  in- 
dorsement, the  C.  J.  was  inclined,  notwithstanding,  to  have  admitted  direct 
proof  of  its  forgery,  (if  there  had  been  any,)  though  he  refused  to  allow  a  proof 
by  similitude  of  hands.  But,  in  Leach  v.  Buchanan,  4  £sp.  226,  Lord  El- 
lenborough  held  that  an  acceptor's  acknowledgment  of  his  signature  excluded 
him  from  proving  that  it  was  forged,  after  he  had  thus  given  currency  to  the  bill. 
Ft<£0  alw  222,  note  1. 

*  Barber  v.  Oingel,  3  Esp.  60,  per  Lord  Kenyon,  C.  J. 

*  Provan  v.  Mackay,  20th  June  1821,  1  Shaw,  92. 

*  Meiklem,  16th  Nov.  1833,  12  S.  D.  B.  53. 

*  M< Arthur  v.  Paterson,  3d  March  1825,  3  S.  and  D.  607. 

y  2 
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by  another  in  his  nattie,  he  will  be  liable  for  the  amount '; 
Jn  Scotland,  the  party  would  not  be  considered  in  these 
cases  as  an  acceptor,  but  would  be  liable,  on  the  ground  of 
his  haying  given  a  false  credit  to  the  bill  ^. 

The  only  kind  of  acceptamce  which  the  holder  of  a  bill  is 
bound  to  take  is  an  absolute  acceptance,  whereby  the  drawee 
engages  to  pay  in  terms  of  the  bill  \  In  a  case,  therefore, 
where  a  bill  drawn  on  Portugal,  payable  ^^  in  effective,  and 
J*  not  in  vals  reals,"  was  accepted  payable  in  "  vals  denari," 
the  bill  was  held  not  to  be  duly  accepted,  and  an  action  was 
sustained  on  that  ground  against  the  drawer,  although  he 
offered  to  prove  *^tbat  vals  denaros  was  sufficient  to  answer 
"  what  was  meant  by  effective,"  as  a  drawee  was  not  entitled 
^^  to  yary  the  acceptance  from  the  terms  of  the  bill,  unless 
*^  they  be  unambiguously  and  unequivocally  the  same  *"  The 
acceptor,  however,  will  be  Jiable  on  his  acceptance,  though 
not  in  terms  of  the  bill,  if  the  bolder  takes  it, 

3*  Form  of  absolute  acceptance. 

No  form  of  words  is  necessary  to  constitute  an  absolute  ac- 
ceptance, provided  thjey  express  an  obligation  in  terms  of  the 
bill.  The  words,  "  accepted,"  ^«  seen  *,"  «  presented  S"  a 
direction  to  a  third  party  to  pay  the  bill  '^y  or  even  a  marking 

>  Miller  V.  Little,  22d  Jan.  1831,  9  S.  D.  B.  328. 

'  Od  this  ground,  in  the  case  of  M' Arthur  v.  Pafterson,  240,  note 8,  two  of 
the  Judges  held,  that,  although  the  party  sued  had  been  liable  for  the  debt,  she 
could  not  be  sulijected  to  a  summary  charge  on  the  bill.     But,  in  Miller  v, 
LikUe,  note  1,  the  defender  was  found  liable  in  an  action  on  the  biUa,  as  having 
adopted  the  signatures,  by  delivering  them  as  genuine. 

*  Per  Lawrence,  J.,  in  Parker  v.  Gordon,  7  East  387.  Vule  also  Gammon 
V.  Schmoll,  5  Taunt.  344.     , 

*  Boehm  v.  Garcias,  1  Campb.  425,  per  Lord  EUenborough.  See  also  a 
ease  of  the  same  kind  stated  by  Beawes,  No.  265. 

*  Pothier,  No.  45,  who,  though  he  doubu  whether  the  yfrord  **  seen*'  should 
indicate  any  thing  but  presentment,  states,  that  by  mercantile  usage  it  has  ac- 
quired the  force  of  an  acceptance,  and  that  a  person  who  wishes  to  exclude  this 
construction  roust  write  '*  vue  stau  accepter,"  But  vide  1  Pardessus,  391,  2, 
and  Chitty,  320  and  323. 

'  Cumberb.  401,  per  Holt,  C.  J.,  wlio  says,  (and  the  Jury  likewise  declare^ 
it  to  be  the  common  practice,)  that  the  words  **  presented,'*  or  even  a  marking 
of  the  day  of  the  month  alone,  was  equivalent  to  acccptsncc. 

'  In  Moor  v.  M'hitby,  cited  in  Selwyn's  N.  P.,  127,  5th  ediu'on»  the  words, 
addressed  to  a  third  party,  were,  **  Please  to  pay  this  note,  and  charge  it  to  Mr 
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ef  tlie  date  of  presentment,  have  been  all  held 'sufficient  to  con- 
stitute an  absolute  acceptance.  In  a  bill  drawn  in  a  colony,  the 
same  effect  has  been  given  to  these  words  by  the  drawee  on 
presentment  of  the  bill,  "  Accept,  and  you  may  call  for  it  when 
you  like  >."  But,  in  Scotland,  such  words,  if  employed,  must  be 
written  on  the  bill,  and  the  drawee's  signature  subjoined.  The 
usual  mode  of  acceptance,  indeed,  is  to  merely  subscribe  his 
name.  The  subscription  may  be  written  at  the  bottom  of  the 
bill,  immediately  below  the  drawer's  name,  or  across  it'.  It  has 
been  decided ',  that  a  person  writing  his  name  on  the  back  of 
a  promissory-note,  on  which  there  was  no  indorsation,  so  that 
he  could  not  be  in  tittdo  to  indorse,  was  liable  as  granter ;  and, 
again  ^,  a  party  who  wrote  his  name  on  the  back  of  a  bill, 
which  he  could  not  effectually  indorse,  was  held  to  be  an  ac- 
ceptor. The  bill  was  not  addressed  to  him,  but  to  two  other 
parties ;  and,  therefore,  there  was  perhaps  an  objection  under 
the  stamp-law,  that,  as  he  was  a  new  obligant,  this  was  an  ob- 
ligation different  from  that  contemplated  at  drawing  the  bill  ^. 
But  the  objection  was  not  stated.  An  acceptance  of  a.  bill 
which  has  no  address  binds  the  acceptor,  he  being  piointed  out 
by  his  acceptance  as  the  person  for  whom  the  bill  was  intend* 
ed«. 

When  a  bill  is  drawn  payable  at  a  certain  time  after  sight, 
the  date  of  presentment  must  be  marked,  in  order  to  regulate 
the  term  of  payment ''.  It  has  been  found  to  be  no  objection 
to  the  genuineness  of  this  date,  that  it  is  written  in  a  different 
hand  from  the  drawee's  signature ;  as  the  date  is  often  wciU 

*'  Newton's  account.*'     The  Court  held,  that  it  wai  of  no  consequence  to  the 

bolder  to  what  account  it  was  to  be  placed : — that  the  order  to  pcy  the  monof 

was  a  sufficient  acceptance. 

-   '  Canepa  v.  Larios,  2  Knapp.  P.  C*  877. 

.  *  Chitty,  320 ;  Gray  v,  Milner,  oxIm,  76,  note  4. 

*  .Don  o.  Watt.  86th  May  18129  F.  C.  In  this  case,  another  person  had 
signed  the  note,  and  yet  the  party  in  question  was  also  found  liable  as  juint  ob- 
ligant with  him,  though,  the  note  began  with  the  words,  **  1  promise  to  pay,**  &c« 
.  '*  Walters,  Petitioner,  7th  March  1818,  F.  C. 

*  Aniea^  188,  note  1.  '  . 
'  Gray  v.  Milner,  onfea,  76,  note  4. 

'  Beawes,  No.  266,  says,  that  in  this  case  (he  acceptance  must  be  dat^.    Bu 
it  le  fbe  date  of  prcsentitafent  which  regulates  the  term  of-  payment,  and  there 
may,  as  already  shewn,  be  some  difference  betwiit  it  and  the  date  of  acceptance* 
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ten  by  a  clerk,  before  the  acceptance 't  If  there  is  no  date, 
the  acceptance  is  presumed  to  be  of  the  date  of  the  bill  *•  It 
has  been  recognised  as  the  practice  in  London,  when  a  check 
on  bankers  is  presented  after  four  o'clock,  to  mark  it  payable 
next  day  at  the  clearing  house ;  which  marking  is  accounted 
a  good  acceptance,  such  as  the  holder  may  safely  take*. 
When  a  bill  is  made  payable  generally  in  London  or  any  other 
large  town,  the  holder  may  insist  that  the  drawee  should  sub- 
join to  his  acceptance  some  house  where  it  will  be  paid,  as 
the  holder  may  not  otherwise  know  where  to  find  him,  and  if 
he  refuse,  the  holder  should  protest  for  non-acceptance  \ 
How  far  such  an  acceptance  can  limit  the  payee's  right  to 
demand  payment  elsewhere,  shall  be  afterwards  considered. 

The  mode  of  acceptance  necessary,  when  a  party  means  in 
signing  as  agent  for  another,  or  in  name  of  a  firm,  has  been 
explained  ^.  It  was  also  explained,  that,  although  a  party 
has  subscribed  only  ^<  as  cautioner,"  he  will  be  liable  to  the 
holder  of  the  bill  as  principal  debtor  ^. 

4.  Implied  acceptance. 

The  rule  established  in  Scotland,  that  there  can  be  no  ae* 
ceptance,  without  the  drawee's  signature  to  the  bill,  by  him- 
self or  mandatary,  has  saved  us  from  much  discussion  which 
has  taken  place  in  England,  as  to  implied  acceptance,  and 
which  is  still  applicable  to  foreign  bills,  as  they  do  not  fall 
under  the  1  and  2  Geo.  IV.  c.  78.  It  has  been  decided  in 
England,  that  acceptance  is  implied,  when  the  drawee  not 
only  detains  the  bill,  but,  from  his  conduct,  leads  the  holder 
to  believe  that  he  considered  it  as  accepted  '^*    But  the  mere 

■  In  Olotsop  V,  Jacob,  4  Camp.  287, 1  Stark.  70,  this  point  was  IcA  by  Lord 
Ellenborough,  as  a  matter  of  mercantile  usage,  to  the  Jury,  who  found  for  th« 
plaiDtiff,  on  the  ground  stated  in  the  text.  The  objection  was  made  by  plead- 
ing that  the  date  was  not  probative,  lo  as  to  aflTord  evidence  that  the  time  men* 
tioned  in  the  bill  had  elapsed  from  its  presentment  to  the  date  of  the  action. 

*  AfOea^  66.7,  &c. 

•  This  was  held  in  Robson  tr.  Bennett,  %  Taunt  358. 

*  Tliis  was  held  in  Gregory  v.  Walcup,  Comyns,  76 ;  and  jier  Holt,  C  J.» 
in  Mitford  v.  Walcot,  1  Lord  Raym.  575. 

•  Antea,  227-8,  and  24L 

•  Atdea,  75. 

*  This  appears  to  have  been  the  true  ground  of  dedaion  in  Harvey  v.  Maitin, 
1  Campb.  425,  and  Bayley,  101,  note  45,  and  not  the  mere  circumstance  of 
th«!  drawee  having  obtained  the  bill.     It  appears,  indeed,  that  in  a  caiic,  Tiim- 
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detention  of  the  bill  will  not  be  held  as  acceptance  \  although, 
even  in  Scotland '»  if  the  drawee  detained  it  after  it  was 
redemanded)  he  would  be  liable  to  any  damage  thence  ari- 
sing; for  instance,  if  the  drawer  should  in  the  mean  time 
become  bankrupt*  Nor  will  the  mere  loss  of  a  bill  by  the 
drawee  or  bis  servants  infer  acceptance,  though  it  is  said  that, 
in  such  a  case,  the  creditor  should  demand  a  note  from  him 
for  the  amount,  or,  on  his  refusal  to  grant  it,  should  protest 
for  non-acceptance  and  non*-payment^.  It  has  been  said,  that 
even  the  destruction  of  a  bill  by  the  drawee  within  the  time 
when  acceptance  might  be  expected,  will  not  amount  to  ao* 
ceptance  ^,  though  it  may  subject  him  in  troyer  for  the  bill.  Its 
destruction,  after  acceptance  has  been  refused,  will  undoubted* 
ly  not  amount  to  acceptance  '•  It  has  been  found,  that  a  check 
on  a  banker,  which  was  returned,  in  due  time  according  to  the 
usage  of  London,  is  not  to  be  held  as  accepted,  though  pre- 
viously cancelled  by  mistake  ^.  It  would  seem  that,  according . 
to  this  usage,  no  checks  are  cancelled  but  those  which  are  in- 
tended to  be  paid''.    A  banker  was  not  held  to  have  honoured 

mer  v.  Oddie,  there  cited,  Lord  Kenyon  held,  that  the  mere  detention  of  the 
blU  amounted  to  acceptance,  and  that  Lord  Ellenborough  inclined  to  the  same 
opinion.  But  his  Lordthip  afterwards  said,  on  an  argument  for  a  new  trial, 
that,  if  it  had  not  been  for  the  defendant's  strong  admissions  in  the  case  as  to 
bis  obligation,  he  would  have  left  that  question  to  a  special  jury.  Vide  also 
Clavey  v.  Dolbin,  Rep.  temp.  Hardw.  278. 

'  This  opinion  was  expressed  by  two  of  the  Judges,  Abbot,  C.  J.,  and  Hol- 
royd,  J.,  in  Mason  v»  Barff,  2  B.  and  A.  26.  Bay  ley,  J.,  appears  to  have  rested 
bis  opinion  chiefly  on  the  circumstances  of  the  case,  from  which  it  appeared  that 
the  defendents  bad  acted  in  some  measure  as  agents  for  the  plaintifis,  and  that 
the  latter  had  good  reason  not  to  infer  acceptance  from  the  mere  detention  of 
the  bills  in  question. 

*  Forbes,  65.  *  Beawes,  No.  17. 
'  Per  Bay  ley,  J.,  in  Jeune  v.  Ward,  1  B.  and  A.  659. 

*  This  was  desided  in  Jeune  v.  Ward,  note  4,  by  Abbot,  Bayley  and  Hol- 
n>yd,  J.,  0.  Lord  Ellenborough,  C.  J.     Vide  Bayley,  192. 

'  Femandcs  t;.  Glyn,  1  Camp.  426,  note.  Lord  Ellenborough  is  reported 
to  have  said  in  this  case,  that  if  the  document  **  had  been  a  bill  sent  for  accep- 
"  tance  and  accepted,  no  change  of  circumstances  could  have  altered  that  facu" 
This  point  is  afterwards  discussed.  In  Raper  v,  Birbeck,  15  East.  17,  the 
cancellation,  by  mistake,  of  the  acceptauce  of  a  bill  by  one  of  the  partners  of 
a  house  to  which  it  was  to  be  presented,  failing  the  acceptors,  was  found  not 
to  bind  that  house  to  payment,  being  held  to  be  a  mere  accident,  as  if  a  blot 
bad  fallen  on  the  paper. 

'  As  to  the  effect  of  admitting  an  acceptance,  and  that  it  has  not  been  paid, 
t^e  Lcaper  v.  TaUcn,  16  Ea^u  420. 
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A  diecky  by  taking  it  from  a  customer  who  desires  it  merely 
to  be  placed  <^  to  his  account,"  but  is  held  to  hare  received 
it  only  as  his  agent,  and  was  exonered,  on  returning  it  next 
'day  *. 

It  has  been  held,  that  acceptance  is  not  to  be  inferred  from 
the  drawee  writing  that  the  bill  <<  shall  haye  attention  >,"  or 
from  a  refusal  to  accept  written  on  the  bill ',  unless  the  drawee 
intended  it  as  a  surprise  on  the  party ',  or  from  the  drawee 
saying  when  he  returned  the  bill,^  "  There  is  your  bill ;  it  is 
:**  all  right  *."  When  the  drawee  says  that  he  cannot  accept 
without  orders  from  a  third  party,  which  that  party  gives, 
desiring  him  to  draw  for  the  amount,  his  merely  drawing  on 
that  party,  who  refuses  to  accept,  will  not  infer  acceptance  S 
though  it  seems  to  be  implied  that  he  would  be  held  to  have 
accepted  if  his  draft  were  accepted  and  paid.  Nor  will  ac^ 
ceptance  be  inferred  from  the  drawee  offeruig  to  pay  the  bill 
exclusive  of  the  expense  of  a  duplicate  protest,  if  the  holder 
will  not  deduct  this  expense ''.  These,  and  many  other  cases 
noticed  by  English  authorities,  afford  a  specimen  of  the  dis^ 
cussions  which  have  arisen  from  the  doctrine  of  implied  accep- 
tance. In  such  of  these  cases  as  infer  fraud  or  gross  mi&l> 
conduct  in  the  drawee,  viz.  where  he  imposes  a  written  refusal 
to  accept  on  the  payee  as  an  acceptance,  or  detains  the  bill 
fnalajidei  or  so  as  to  injure  the  payee's  recourse  against  the 
other  parties,  or  destroys  it,  he  may  be  liable  in  Scotland  to 
a  claim  of  damages,  but  cannot  be  considered  as  an  acceptor, 

5.  Delivery  of  bill. 

When  a  bill  is  once  accepted  and  issued,  the  acceptance  is 
irrevocable.  But  it  has  been  much  discussed  in  England, 
whether  a  drawee  may  cancel  his  acceptance  before  re-delivery 
of  the  bill,  or  whether  the  creditor  does  not  acquire  a  cotn- 

1  Boyd  V.  Eminenon,  1  Ad.  and  £11.  185.  Vide  also  Kildey  v.  Williavs, 
5  B.  and  A.  815. 

*  Rees  V.  Warwick,  2  B.  and  A.  113. 

'  Peach  V.  Kay,  Bay  ley,  183,  per  Lord  Mansfield,  irho  states  it  as  the 
opinion  of  all  the  Judges,  that  such  a  written  refusal  was  no  acceptance,  whea 
the  drawee  told  the  holder  what  he  had  written  ;  but  that,  if  he  intended  it  as  a 
surprise,  it  would  be  held  an  acceptance.  *  Ibid. 

*  fowcll  V.  Jone«,  1  Esp.  17,  per  Lord  Kenyon,  C.  J. 

*  Smith  17.  Nis!»en,  1  T.  R.  ^69. 

«  Anderson  v.  Heath.  4  M.  and  S.  303. 
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plete  right  in  it  without  re-delivery.     In  one  case  ',  where  an 
f  action  was  brought  against  the  drawee  of  a  bill,  who  had  ac- 

cepted it,  but  afterwards  cut  off  his  acceptance,  and  returned 
the  bill,  Lord  Kenyon  held,  that  acceptance  once  given  can- 
not be  revoked,  and  that  therefore  the  defendant  was  bound. 
I  Afterwards  %  when  a  bill  had  been  lefi;  with  the  defendants 

;  for  acceptance  on  Ist  October,  and,  on  being  called  for  again, 

:  on  11th  October,  was  returned  by  them  with  an  acceptance 

nearly  defaced  by  black  ink.  Lord  Ellenborough  held,  that, 
in  all  bills,  whether  payable  after  sight  or  after  date,  an  accep* 
tance  once  made  was  irrevocable,  though  the  bill  was  not 
delivered  up,  and  the  plaintiffs  had  a  verdict.  But,  in  a  sub- 
sequent case ',  where  the  defendant  had  obliterated  his  signa- 
ture as  acceptor,  while  the  bill  remained  in  his  possession,  the 
question  as  to  the  irrevocability  of  his  acceptance  was  con- 
sidered by  the  Court  of  King's  Bench,  including  Lord  Ellen- 
borough,  as  still  open.  The  plaintiff  was  held  to  have  barred 
himself  from  pleading  the  acceptance,  on  the  ground  that  he 
had  protested  the  bill  for  non-acceptance.  Lord  EUenborough's 
opinion,  that  this  was  an  open  question,  appears  in  another 
case  %  where  he  refers  to  Pothier  as  stating,  that  an  acceptor 
may  obliterate  his  signature  at  any  time  before  parting  with 
the  bill.  In  that  case,  it  was  also  decided,  that  when,  after  a 
bill  has  been  accepted,  a  third  party,  without  authority,  can- 
cels the  acceptance  by  mistake,  the  holder  may  recover  on  it 
against  any  of  the  parties,  as  on  a  subsisting  document.  In 
Scotland,  as  in  England,  such  a  document  might  be  the  sub- 
ject of  an  ordinary  action,  in  which  the  circumstances  attend- 
ing the  obliteration  should  be  fuUy  set  forth  and  proved  ^. 

,  I  Trimmer  v.  Oddle,  1800,  cited  by  Baytey,  205. 
^  '  Tiiornlon  v.  Dick  and  oiberft,  4  Ksp.  270. 

*  Bentinckv.  Dorien,  6  East  199. 

*  Raper  and  others  v,  Birfoeck,  I5  East  17. 

*  In  a  recent  case,  Novel li  v.  Rossi,  2  B.  and  Ad.  757,  this  doctrin«  waa 
carried  so  far,  that  the  indorsers  of  a  bill  in  which  the  acceptance  had  been 
*'  cancelled  by  mistake,*'  (and  so  marked  immediately  afterwards,  as  well  at 
the  accepUnce  renewed,  but  not  till  after  parties  to  whom  application  was  au- 
thorised in  case  of  need,  had  refused,)  were  found  liable  in  this  country,  in 
contradiction  to  the  judgment  of  a  foreign  court,  which  had  alMoUed  tbvnii 
(though  the  holder  of  the  bill  was  a  party  also  to  it,)  thefortign  court  having 
mistaken  the  law  of  England,  in  holding,  that  the  cancellation  suspended  iha 
remedy  on  the  bill,  and  that,  being  equivalent  to  the  giving  of  lim»,  U  dU«hrtt' 
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The  question  now  alluded  to  was  held  to  be  unsettled  in  a 
more  recent  case  %  where  a  bill  which  had  been  left  with  the 
drawee  for  acceptance  was  returned  with  an  obliterated  accep* 
tance,  but  without  evidence  to  account  for  the  obliteration ; 
and,  in  that  case,  the  Court  of  King's  Bench,  without  even 
hearing  the  drawee,  decided  that  he  could  not  be  liable  as  an 
acceptor.  This  doctrine,  indeed,  appears  to  be  consonant 
with  sound  principle ;  for  acceptance,  like  any  other  contract, 
does  not  seem  to  be  complete  till  communicated  to  the  other 
party  ;  and,  till  then,  the  drawee,  though  he  has  resolved  to 
accept,  may  change  his  mind,  so  that  his  signature  is  merely 
a  private  marking,  which  he  may  efface  at  pleasure.  The 
obliteration  of  his  signature,  if  it  injures  the  bill,  may  afford 
a  claim  of  damages  against  him,  but  cannot  make  him  liable 
as  acceptor*  But  there  does  not  seem  to  be  any  real  injury ; 
for  the  holder  wiU  have  an  immediate  claim  on  it  against  the 
other  parties,  as  on  a  biU  of  which  accepance  is  refused ;  and 
it  may  even  be  afterwards  indorsed  on  their  credit,  though  it 
does  not  seem  to  be  fit  for  circulation  as  a  bill,  when  the 
drawee  has  refused  to  accept*.  The  same  opinion  is  express- 
ed by  Pothier,  nearly  on  the  grounds  which  have  been  now 
stated  '• 

Re-delivery  of  the  bill  accepted  is  the  most  common  mode 
by  which  the  drawee  apprises  the  other  party  of  his  accep* 
tance,  and  thus  renders  it  irrevocable.  But  any  other  mode 
of  intimating  it  would  have  the  same  effect,  though  the  bill 
should  stiU  remain  with  the  drawee,  since  he  would  be  consi* 
dered,  in  that  case,  as  holding  it  for  the  creditor's  behoof. 
Accordingly,  in  a  case  \  where  the  drawee  admitted  his  ac- 
ceptance, but  retamed  the  bill,  the  Court  of  King's  Bench 
held  that  the  creditor  did  not  require  to  aver  re-delivery, 
but  might  give  him  notice  to  produce  it.     But,  till  the  accep- 

4 

ged  die  drawers  and  indorsen.  Beferenco  is  made  in  diis  case  to  another  case 
alrendy  noticed,  (Wilkinson  v.  Johnson,  anttth  276.)  In  that  case,  it  was  said 
that  the  last  indorsers  might  have  a  remedy  against  the  party  causing  the  can- 
cellation, for  the  expense  which  they  might  thereby  incur  in  recovering  from , 
the  prior  indorsers.  In  the  case  in  question,  by  the  judgment  of  th^  foreign 
court,  their  remedy  against  these  indorsers  was  cut  off  altogether. 

1  Cox  V.  Troy,  5  B.  and  A.  474. 

«  Kids  Cbitty,  337. 

*  Pothier,  No.  44 ;  vUle  also  Dupuy  de  la  Serra,  c.  10,  p.  80. 
■  «  Smith  V.  M  Lure,  5  East.  476,  antta,  159,  note  3. 
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tance  is  intimated  to  the  creditor  by  delivery,  or  otherwise,  it 
would  seem  that  the  drawee  may  cancel  it  at  pleasure. 

It  is  a  question,  Whether  a  drawee  signing  his  name,  but 
deliyering  the  bill  thus  signed  to  a  third  party,  with  orders 
not  to  give  it  up  till  certain  conditions  are  AilfiUed,  is  to  be 
held  as  bound  by  his  acceptance,  without  regard  to  such  con- 
ditions. This  was  once  held ',  where  a  drawee  having  in- 
trusted several  bills  thus  signed  to  his  agent,  not  to  be  given 
up  except  in  certain  events,  but  the  bills  having  been  forced 
from  the  agent  by  a  decree  of  the  Sheriff,  the  Court  de- 
cided, in  a  reduction  of  the  decree,  and  an  action  on  the  bills 
by  the  payee  against  the  drawee,  that  the  latter  was  liable 
absolutely  by  virtue  of  his  acceptance.  But  the  soundness 
of  this  decision  may  be  doubted.  It  was  said  that  the  bill 
was  the  payee's  document,  which  he  might  recover.  But  he 
must  in  that  case  have  got  it  subject  to  the  conditions  under 
which  the  agent  held  it,  and  he  does  not,  therefore,  seem  to 
have  had  more  right,  by  virtue  of  the  acceptance,  than  if  the 
drawee  had  intended  to  erase  his  acceptance,  but  the  bill  had 
been  forced  from  him  before  he  could  do  so.  If  the  drawee 
neither  would  say  that  he  had  accepted,  nor  return  the  bill, 
the  creditor's  remedy  was  to  protest  for  non-acceptance,  and 
bring  an  action  for  recovery  of  the  bill*  But  such  a  protest 
would  have  excluded  the  plea  of  acceptance ;  and  he  could  not, 
by  merely  forcing  back  the  bill,  make  out  an  acceptance 
which  the  drawee  had  never  completed  by  intimation,  and 
which  a  protest,  the  proper  remedy,  would  have  negatived.  An 
onerous  and  bona  fide  holder  of  such  a  bill,  however,  would  have 
had  a  claim  on  the  acceptance. 

'  Campbell  v.  Campbell,  2l8t  Nov.  1781,  Morr.  U78. 
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Section  IV. 
Different  Kinds  of  Acceptcmce. 

•  1.  Conditional  acceptance. 

Conditional  acceptance,  whereby  the  acceptor's  obligation 
to  pay  is  made  to  depend  on  a  contingency,  is  admitted '. 
There  is  a  distinction  between  a  conditional  acceptance,  and 
a  bill  drawn  payable  on  a  contingency ;  the  radical  obligation, 
in  the  former  case,  being  absolute,  as  the  drawer  is  bound,  at 
all  events,  to  make  payment  to  the  holder ;  whereas,  if  a  note 
be  granted,  or  a  bill  drawn  conditionally,  the  whole  obligation 
will  be  contingent,  because  the  acceptance  follows  the  tenor 
of  the  draft. 

The  English  Reports  afford  numerous  examples  of  condi-* 
tional  acceptance ;  for  instance,  to  pay  "  as  remitted  for  *,"  or 
^^  on  account  of  the  ship  Thetis,  when  in  cash,  for  the  said 
<<  vessers  cargo  ^,"  or  on  condition  of  getting  a  certain  house 
by  a  given  term  *,  or  when  certain  goods  are  sold  *,  or  when 
certain  funds  come  to  hand  ^.  Lord  Stair  also  mentions  simi- 
lar examples,  such  as,  '^  if  provisions  come  betwixt  and  the 
'^  day,"  or  if  there  are  goods  or  bills  enough  on  hand''.  But 
an  acceptance  to  pay,  *^  in  case  the  owners  of  the  Queen  Anne 
^'  would  not,"  was  found  to  be  absolute  as  to  the  payees ' ; 
as  merely  implying  that  the  acceptor  should  not  be  asked  to 

e 
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*  It  is  recognised  in  the  following  cases:  Anderson  «.  Hick,  3  Campb. 
179;  Milne  o.  Prest,  4  Camp.  393;  Hole,  C.  N.  P.  182,  per  Gibbs.  C.  J. ; 
]4ingston  V.  Comey,  4  Camp.  176,  where  it  was  held  that  the  plaintiff  could 
not  recover  under  a  count  as  for  an  absolute  acceptance,  because  the  acceptance 
was  conditional ;  and  Swan  »•  Cox,  1  Marsh,  176,  where  an  acceptance  depend- 
ing on  the  condition  of  the  defendant  getting  possession  o^  a  bouse  was  held  to 
be  unavailing,  as  he  had  not  got  possession.  Vidit  also  Gammon  v,  Schmoll, 
5  Taunt.  344,  where  the  same  principle  is  implied. 

•  Per  Lee,  C.  J  ,  in  Banbury  v.  Lisett,  2  Str.  1211. 

•  Julian  o.  Sherbrooke,  2  Wils.  9. 
*■  Swan  V.  Cos,  note  1. 

•  Smith  9.  Abbott,  2  Str.  1152. 

•  Mendizabal  v.  Macbado,  6  C.  and  P.  218 ;  2  M.  and  Sc.  841,  S.  C. 
»  i.  11.7. 

•  Wilkinson  v,  Lutwydge,  Str.  648. 
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pay  till  he  had  applied  to  these  parties,  and  not  depending 
■on  the  condition  of  the  payees  first  applying  to  them.  It 
has  been  shewn  that  an  acceptance  '*  as  cautioner"  is  deem- 
ed an  absolute  acceptance  with  reference  to  the  holder  of  the 
bill  '•  Various  cases  are  mentioned  where  conditional  pro- 
mises to  accept  were  recognised  as  acceptance?  when  the  con- 
ditions were  fulfilled*.  But  such  promises  cannot,  under  any 
circumstances,  be  accounted  acceptances  in  Scotland.  In  all 
cases  of  conditional  acceptance,  the  acceptance  becomes  abso- 
lute when  the  condition  is  fulfilled'.  Its  fulfilment  must  be 
specially  averred  and  proved  ^.  Such  acceptances,  therefore, 
in  Scotland,  could  only  be  made  efiectual  by  an  ordinary  ac- 
tion, not  by  summary  diligence. 

The  conditions  of  an  acceptance  will  not  be  efiectual  against 
an  onerous  and  bona  Jide  holder  of  the  bill,  unless  annexed 
to  the  acceptance.  A  condition  in  a  separate  writing  will 
not  be  effectual,  if  the  holder,  or  the  person  under  whom  he 
claims^,  has  got  no  notice  of  it.  In  one  case,  effect  was 
given  to  a  separate  writing  qualifying  the  defendant's  obliga- 
tion, on  the  express  ground  that  the  bill  was  not  in  the  hands 
of  an  onerous  indorsee  ^.  In  all  questions  with  indorsees,  the 
acceptor  must  prove  that  they  were  aware  of  such  separate 
qualifications.  Parole  evidence  of  these  qualifications  does  not 
seem  admissible  even  in  England '',  and  it  would  not  be  admit- 
ted in  Scotland,  though  the  holder  was  aware  of  it,  to  qualify 
an  absolute  written  acceptance.  But,  when  the  terms  of  the 
acceptance  are  ambiguous,  parole  evidence  would  probably  be 
admitted  to  explain  them  ^. 

»  Antea,  75. 

'   Vide  Cbitty,  332,  and  cases  there  cited. 

'  This  is  implied  in  Banbury  o.  Lisett,  aniea,  348,  note  2,  and  in  all  the 
other  cases  already  cited.     Indeed,  it  results  from  the  nature  of  the  case. 

*  Swan  o.  Cox,  anUa^  348,  note  1. 

*  Bayley,  197. 

'  Bowerbank  v,  Monteiro,  4  Taunt.  844,  per  Gibbs,  J. 

*  AnUa,  18. 

*  Per  Gibbs,  C.  J.,  in  Swan  v.  Cox,  antea,  348,  note  I.  In  this  case,  a  con- 
dition in  the  defendant's  acceptance,  vis.  that  the  bill  should  be  paid,  if  a  certain 
house  was  given  up  to  him  at  a  fixed  term,  was  held  to  refer  to  a  separate  con- 
tract,  by  which  the  (^supposed)  owner  of  the  house  had  agreed  to  sell  it  lo.tlie 
acceptor  at  a  certain  price. 
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2.  Acceptance  payable  to  drawee. 

It  has  been  said  ',  that,  when  the  drawee  of  a  bill  is  cre- 
ditor of  the  holder  for  its  amount,  he  may  accept  it  *«  payable 
<<  to  myself;"  and,  that  if  his  claim  is  liquid,,  the  holder  can-* 
not  reject  this  acceptance  as  conditional,  as  the  payment  '<  to 
'<  myself  is  a  payment  to  him.  This  may  be  a  good  defence 
in  an  action  by  the  holder  against  the  drawee  for  non-accep- 
tance ;  but  it  cannot  prevent  the  holder  from  protesting  the 
bill,  and  pursuing  his  recourse  against  the  other  parties,  in 
respect  that  there  is  not  an  acceptance  in  terms  of  the  bill* 
Nor  can  it  hinder  the  holder  from  indorsing  the  bill  to  a  third 
party,  though  it  may  be  questioned  whether  such  an  indorsa- 
tion would  carry  the  drawer's  funds  in  the  drawee's  hands, 
or  whether  the  latter,  in  the  event  of  his  having  a  counter  claim 
against  the  drawer,  would  not  be  entitled  to  plead  compensar 
tion  or  retention.  It  has  been  said,  that  if  the  funds  in  the 
drawee's  hands  have  been  arrested  by  a  creditor  of  the  hol- 
der «,  he  may  accept  "  payable  to  the  party  entitled  to  the 
<<  money."  But  this  is  no  acceptance,  and  it  would  probacy 
be  wisest  for  him  to  refuse  acceptance  on  account  of  the  ar- 
restment. On  the  other  hand,  he  would  be  obliged  to  accept, 
if  the  bill  was  afterwards  presented  to  him  by  an  indorsee,  as 
the  fund  is  conveyed  away  by  the  indorsement  from  the  formtf 
holder. 

3.  Partial  acceptance. 

A  partial  acceptance  engages  to  pay  only  part  of  the  sum 
in  the  bill.  Though  the  drawee  may  thus  accept  for  less  than 
the  amount,  he  cannot,  by  accepting  for  more,  give  the  holder 
a  claim  beyond  it,  since  his  right,  as  well  as  the  drawee's  ^uo- 
ceptance,  is  limited  by  the  bill '.  It  was  once  maintained  in 
England,  that  a  partial  acceptance,  though  it  might  be  sued 
on  as  a  separate  agreement,  could  not  found  a  good  action 
on  the  billf  as  the  other  parties  might  object  to  dividing  the 
obligation  into  separate  acceptances,  and  subjecting  them  to 
separate  actions.  This  objection  was  inapplicable  to  the  case 
in  question,  which  was  a  partial  acceptance  by  the  drawee^  who, 

*  Dupuys  de  la  Serra,  C.  8;  Fothier,  No.  47.  *  Ibid. 

•  Piirdessus,  No.  te69. 
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presumed  to  do  so  as  the  draVer  s  debtor,  could  have 
no  recourse  on  the  bill  against  any  of  the  other  parties,  so  that 
they  could  not  be  liable  to  more  than  one  action  by  the  holder 
on  non-acceptance  or  non-payment.    On  the  other  hand,  par^ 
tial  a.cceptances,  supra  protest,  for  the  honour  of  the  drawer, 
or  any  other  party,  are  not  made  according  to  the  tenor  of  the 
bill,  but  are  authorised  by  custom,  to  save  the  credit  of  the 
previous  parties,  who  cannot  therefore  object  to  a  nimiber  of 
claims  of  recourse  against  them  by  the  acceptors,  because  such 
clsdms  might  be  extinguished  by  their  paying  the  bill,  for 
which  they  are  liable,  from  its  non-payment  by  the  drawee* 
Such  a  partial  acceptance,  therefore,  whether  given  by  the 
drawee,  or,  on  his  refusal,  by  an  acceptor  supra  protest j  autho- 
rises action  or  diligence  on  the  bill '. 

4.  Varying  acceptance. 

An  acceptance  may  vary  from  the  tenor  of  the  bill,  as  to 
time  S  or  place  of  payment ',  or  mode  of  payment,  as,  for  in«* 
stance,  by  engaging  to  pay  half  in  money  and  half  in  bills  ^. 
The  bill  itself  must,  in  its  original  consjtitution,  be  payable  in 
money,  and  it  always  remains  so  with  reference  to  the  drawer 
and  the  other  parties.  But  mercantile  usage  has  introduced 
the  limitation  now  mentioned  as  to  the  acceptance. 

5.  Holder's  duty  as  to  such  acceptances. 

When  the  drawee  offers  an  acceptance  varying  from  the 
tenor  of  the  bill,  whether  as  conditional,  partial  or  otherwise 
the  holder  may  refuse  it  if  he  pleases,  and  protest  for  non^ 

>  Th«  case  referred  to  in  the  text,  where  tlie  objection  above  mentioned  w«$ 
repelled,  after  full  discussion,  is  Wcgerstofie  v.  Keene,  1  Str.  214.  The  same 
kind  of  accepUnce  is  recognised  by  Molloy,  No.  20.  of  his  title  on  Bills  Ma- 
rius,  68,  and  Potbicr,  No.  48. 

■  Molloy,  No.  28,  A.  t,  and  Price  v.  Shute,  mentioned  by  him  in  the  lame 
place,  in  which,  according  to  tlie  construction  of  it  by  BuUer,  J.,  in  Master  v» 
Miller,  4  T.  R.  320,  effect  was  given  to  such  an  acceptance  in  an  action  against 
tbe  acceptor.  Vidt  also  Walker  v.  Aiwood.  11  Mod.  190,  where  an  accepunce 
of  a  bill  which  had  no  term  of  payment,  promising  to  pay  at  a  certain  future  day 
was  held  good  in  an  action  against  the  acceptor,  although  he  objected  that  this 
was  not  an  acceptance  in  terms  of  the  bill ;  because,  from  specifying  no  term  of 
payment,  it  must  be  held  to  have  been  ijayable  at  sight. 

■  Fi&  Sebag  w.  Abithol,  4  M.  and  S.  466,  and  Cowie  ».  Halsell,  4  H.  end 
A.  198-9,  anUa,  182,  note  2,  per  Abbot,  C  J.  But  the  eflVct  of  an  ^leptattfi'i 
payable  at  a  particular  place,  shall  be  afterwards  discussed* 

«  Molloy,  No.  20,  *.  «.,  referring  to  Petit  v,  Benioo^  Cumbeib.  4/Vll- 
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acceptance  \     In  a  case  <  where  a  bill  was  drawn  on  two  par- 
ties, one  of  whom  accepted  simply,  and  the  other ^^  Am  half, 
the  Court  of  Session  decided  that  the  latter  "  ought  to  have 
*^  accepted  simply,  and  that  he  was  liable  in  solidum"     The 
ground  of  this  decision  probably  was,  that  he  was  liable  at 
any  rate  in  solidum,  as  a  copartner  of  the  other  acceptor. 
But  it  does  not  appear  consistent  with  principle  to  hold  his 
acceptance ^r  ha^a  sufficient  ground  for  subjecting  him  to 
the  whole.     The  utmost  that  the  holder  could  do  in  such 
a  case,  was,  to  protest  the  bill,  as  to  the  residue,  for  non-ac- 
ceptance.    On  the  other  hand,  if  the  holder  takes  a  limited 
acceptance,  it  will  regulate  his  claim  against  the  drawee'. 
As  to  the  other  parties,  he  will  lose  all  claim  against  them, 
if  he  takes  an  acceptance  varpng  from  the  bill,  without  giving 
them  immediate  notice  *.     When  the  drawee  accepts  only 
for  part  of  the  bill,  the  holder  may  safely  take  the  accep- 
tance ;  but,  to  preserve  his  recourse,  he  must  protest  for 
non-acceptance  and  non-payment  as  to  the  residue  ^.     If  an 
acceptance,  though  for  the  whole  sum,  is  made  under  some 
condition,  or  under  a  limitation  as  to  time,  there  is  a  doubt 
whether  the  holder  taking  it,  will  preserve  his  recourse  by 
notification  to  the  other  parties ;  or  whether  he  ought  not 
likewise  to  protest  for  non-acceptance,  so  far  as  the  acceptance 
does  not  agree  with  the  tenor  of  the  bill,  and  thereupon  take 
it ;  or  whether  he  can  preserve  his  recourse,  without  protest- 
ing generally  for  non-acceptance,  and  thus  rejecting  the  ac- 
ceptance  altogether.      This  last  opinion  is  held  by  Lord 
Stair  ^.     But  it  would  appear  that  the  payee  may  safely  take 
such  an  acceptance  as  well  as  a  partial  acceptance.     He  must 
protest,  however,  for  non-acceptance,  so  far  as  the  acceptance 
is  not  in  terms  of  the  bill,  since  the  drawee  disobeys  the  man- 
date in  the  bill,  when  he  accepts  under  a  condition  not  autho- 
rised by  it,  as  much  as  when  he  accepts  only  for  part  of  it ''. 

'  Per  Lord  Ellenborough  in  Boehm  v.  Garcias,  aniea,  340.  note  4. 

*  Naughton  v.  Kttchie.  lOlh  Dec.  1712,  Morr.  1490-1. 

*  Per  Lawrence,  J.,  in  Parker  v.  Gordon,  7  East.  385 ;  Gammon  v.  Schmoll, 
5  Taunt.  344 ;  and  per  Bayley,  J.,  in  Sebag  v,  Abitbol,  4  M.  and  S.  466. 

*  Bayley,  253-4,  per  Bay  ley,  J.  in  Sebag  v.  Abitbol,  note  3.    The  same  docr 
trine  it  taken  for  granted  in  Paton  v.  Winter,  1  Taunt.  422-3. 

»  Marius,  08  and  86.  •  i.  11.  7. 

*  Marius,  88,  states,  that  when  the  drawee  accepts,  payable  at  a  longer  Ume 
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If  the  holder  means  to  avail  himself  of  the  limited  acceptance, 
he  must  set  it  forth  specially  in  his  notice  and  protest,  since 
any  act  which  indicates  that  he  does  not  acquiesce  in  it,  will, 
as  to  the  drawee,  cut  him  off  from  the  benefit  of  it  '• 

6.  Drawee's  obligation  to  accept. 

A  question  has  been  raised*.  How  far  a  debtor  of  the 
drawer  is  bound  to  accept  bills  drawn  on  him  to  the  amount 
of  the  debt,  under  the  penalty  of  damages  for  non-acceptance? 
If  he  hajs  agreed  to  accept,  he  is  bound  to  do  so,  whether  he  is 
the  drawer's  debtor  or  not.  But,  if  not,  the  only  reason  why 
he  can  be  bound  to  accept,  is,  that  there  are  in  his  hands, 
not  merely  effects  of  the  drawer,  but  cash,  with  which  he  can 
pay  the  bUl  when  due.  On  this  principle,  it  has  been  shewn  % 
that  an  unaccepted  bill  cannot  operate  an  assignment  to  the 
payee  of  the  drawer's  funds  in  his  hands,  unless  they  are  in 
cash  at  the  date  of  the  presentment  and  protest*  The  drawer's 
debtor,  therefore,  cannot  be  bound  to  accept  a  bill  even 
for  a  sum  not  exceeding  his  debt,  unless  it  is  made  payable 
on  a  day  at  or  after  the  expiration  of  his  stipulated  term  of 
credit,  as  it  is  only  then  that  he  has  cash  belonging  to  the 
drawer  to  meet  the  bill  ^.  Under  this  condition,  he  seems 
bound  to  accept,  as  it  can  make  no  difference  to  him  whe- 
ther he  pays  the  drawer  himself,  or  his  assignee.  The  assign- 
ment, as  already  shewn,  is  completed,  without  his  consent, 
by  the  draft  and  protest  for  non-acceptance ;  and,  though 

than  that  allowed  in  the  bill,  the  holder  may  take  the  acceptance,  and  muftt  yet 
protest  for  non-acceptance,  in  so  far  as  the  acceptance  is  not  conformable  with 
the  bill.  Tbe  same  principle  seems  applicable  to  every  other  kind  of  variation 
in  the  acceptance.  Bayley,  8dS-4,  and  Chitty,  329,  speak  generally  of  notice 
of  the  conditional  nature  of  the  acceptance,  but  do  not  mention  the  necessity  of 
a  protest. 

■  In  Sproat  o.  Matthews,  1  T.  R.  182,  the  holder  was  found  to  have  waived 
the  benefit  of  what  was  held  to  be  a  conditional  acceptance,  by  protesting  the 
bill  generally  for  non-acceptance.  Hie  same  doctrine,  as  to  the  effect  of  a  pro- 
test for  non-acceptance  in  precluding  the  party  protesting  from  pleading  a  pre- 
vious acceptance,  was  held  i|i  Bentinck  v.  Dorrien,  6  East.  199. 

*  Glen,  126»  2d  edition. 

'  Stewart  v,  Ewing,  conpedng,  176^  note  4. 

'  In  an  early  case,  Russell  v.  Learroont,  22d  Feb.  1671,  2  Brow.  Suppt. 
523,  a  drawee  was  found  not  to  be  liable  for  eicbange  and  other  eipenses  for 
not  accepting,  as  there  was  only  a  disputed  claim  by  tbe  drawer  against  him. 
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be  would,  but  for  acceptance,  be  liable  only  to  an  ordinary  ac- 
tion by  the  payee,  instead  of  summary  diligence,  he  cannot 
plead  such  a  distinction  as  a  legal  excuse  for  not  accepting, 
when  he  is  bound,  in  all  events,  to  pay  the  money,  without 
either  action  or  diligence. 
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Section  V, 
Ejffict  of  Acceptance. 

*    1.  ABsignment  of  funds. 

Acceptance  operates  an  assignment  to  the  payee  of  the 
drawer's  funds  in  the  drawee's  hands,  to  the  amount  of  the 
bill.  The  holder  of  a  bill  posterior  in  date,  if  first  accepted, 
will  be  preferred  on  these  funds  to  the  holder  of  a  prior  bill, 
when  neither  accepted  nor  presented  till  after  the  odier  bill  \ 
The  date  of  presentment,  as  already  shewn,  is  the  criterion  ' 
of  preference  *. 

2.  Acceptor  principal  debtor. 

It  has  been  shewn  %  that  the  drawee  is  presumed,  from  ac* 
ceptance,  to  have  value  belonging  to  the  drawer  in  his  hands, 
whether  the  bill  contains  the  words  ^'  value  received  "  or  not, 
and  whether  it  is  made  payable  to  the  drawer  or  to  a  third 
party.  It  is  from  this  presumption,  that  the  drawee  acceplr 
ing  becomes  liable  primarily  as  debtor,  and  that  the  drawer 
and  indorsers  are  liable  only  on  his  failure  to  pay.  On  this 
principle  it  was  decided  %  that  a  bill  with  a  general  receipt  for 
payment  on  the  back  of  it,  though  in  the  hands  of  the  drawer's 
assignee,  must  be  presumed  to  have  been  paid  with  the  funds 

>  Scarlett,  C.  42.  B.  36  5  Furbe^  165.  '  AnUa,  70.  80. 

'  86*  et  aeq.     The  EoglUb  auihurititM  oa  the  subject  are  cited,  89,  note  7. 

*  Ferguson  v.  Young,  29ili  Nov.  1793,  Morr.  1488.  The  same  principle 
was  followed  tabseqacnfly  in  Webster  v.  Thomas,  15th  Jan.  1819,  F.  C,  being 
Ma  actioQ  brovght  by  a  party  against  his  brother-tit- law,  the  granter  of  a  promit- 
soiy-Dote,  for  its  amount,  as  having  been  paid  by  him  on  the  defender's  account. 
In  evidence  of  this  the  pursuer  produced  the  note  retired ;  but  as  the  receipt 
for  payment  was  in  general  terms,  the  Court  held  the  presumption  to  be  that  it 
•was  retired  with  the  funds  of  the  defender,  the  proper  debtor.  Thej  likewise 
.|Q9k  into  account  that  the  note  had  been  paid  on  I7«h  August  1609,  whereas  the 
pursuer  did  not  bring  bis  action  till  1816.  But  the  general  rule  now  mentioned 
appears  sufficient  of  itself  to  have  warranted  tlie  interlocutor.  The  same  rule 
was  recently  recognised  in  Jackson  v.  Williamson,  9th  Dec  1825,  F.  C,  and 
4  3.  and  O.  292.  In  SouUrs  v.  Soutar,  29ih  June  1827,  6  S.  and  J).  876, 
this  presumption,  aiising  fioro  n  general  receipt  for  a  partial  payment,  was  held 
to  be  redargued  by  a  receipt  for  the  whole  amount  of  the  bill,  given  when  it  was 
retlrad,  which  bore  that  the  drawer  had  retired  it^. 

z  2 


366  ACCEPTOR  PltlNCirAL  DEBTOR 

of  the  acceptor,  as  primaiy  debtor ;  it  being  held  that,  if  a, 
party  not  primarily  liable  had  paid  it,  he  would  have  taken  a 
special  receipt  to  himself.  It  has  been  also  decided  ',  that, 
when  one  of  four  co-acceptors  of  a  bill  paid  part  of  it,  (the 
fourth  having  become  bankrupt,)  he  was  entitled  to  claim  a 
third  of  the  sum  paid  from  each  of  the  other  two,  but  only 
a  third,  as  they  were  both  solvent,  and  that  an  averment 
that  he  was  the  party  accommodated  by  their  signatures  could 
hot  be  proved  except  by  his  writ  or  oath.  A  similar  princi- 
ple was  adopted  in  another  case,  where  one  of  several  accep- 
tors, having  paid  the  drawer,  after  he  had  been  ranked  for  a 
composition  on  the  estate  of  another  acceptor,  was  found  en- 
titled to  sue  that  acceptor  for  the  composition  to  the  extent  of 
his  proportional  relief,  without  regard  to  an  allegation  thai 
another  acceptor  had  got  the  contents  of  the  bill  *.  The  same 
doctrine  has  been  held  in  England,  under  these  limitations, 
viz.  that  the  bill  must  be  proved  to  have  been  in  circulation^ 
otherwise  it  may  not  have  been  a  subsisting  document  of  debt, 
and  that  the  receipt  must  be  in  the  handwriting  of  some  per- 
son entitled  to  receive  payment,  either  as  payee  or  indorsee  \ 
It  has  been  held  \  however,  in  England,  that  such  a  receipt 
may  be  explained,  by  shewing,  that  the  money  was  paid,  not 
by  or  for  the  acceptor,  but  as  purchase-money  by  a  party 
who  wished  to  acquire  the  bill,  and  that,  this  being  proved, 
the  bill,  notwithstanding  the  receipt,  was  still  negotiable. 
On  the  other  hand,  it  has  been  held  in  Scotland,  regarding 
a  bill  with  a  general  receipt,  found  in  the  repositories  of  the 
debtor's  agent  after  his  death,  that  the  presumption  of  pay- 
ment by  the  debtor  thence  arising,  was  redargued  by  letters 
from  him  to  his  agent,  importing  that  the  latter  advanced 
the  moneys.  In  bills  admitted  to  be  accommodation-bills, 
which  are  drawn  without  real  value  in  the  drawee's  hands, 
to  raise  money  by  dbcounting  them»  the  acceptor  will  be 
presumed  to  have  received  the  money,  as  the  value  in  re- 

'  Laing  v.  Anderson,  27th  June  1827,  5  S.  D.  851. 

*  liunell  V.  Douglas.  lOih  Dec.  IbSO.  0  &  D.  B.  16a 

*  Scboley  v.  Walsby,  Peake,  25,  per  Lord  Kenyon,  compared  with  Pfiel  v. 
Van  Battenburg,  2  Campb.  439. 

*  Ora?es  ».  Key,  3  B.  and  Ad.  313. 

*  £wing  V.  £arl  of  Strathmore,  ISch  Dec.  1825,  4  S.  and  D.  310l 
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spect  of  which  be  accepted  ;  and  this  principle'  cannot  be 
redargued  in  Scotland,  except  by  the  drawer's  writ  or  oath  *« 
In  a  case ',  where  a  blank  bill  was  accepted  by  one  person 
for  the  accommodation  of  another,  and  also  by  the  party  ac- 
commodated, and  was  filled  up  by  a  third  party,  who  likewise 
drew  it  in  his  own  favour,  (he  having  given  value  for  it,  how^* 
ever,  to  the  party  accommodated,)  the  drawer's  knowledge, 
that  it  was  an  accommodation-bill,  was  held  not  to  deprive 
him  of  the  privileges  of  an  onerous  holder.  It  was  presumable 
that  he  had  given  value  for  it,  unless  the  contrary  had  been 
established  by  his  writ  or  oath. 

In  another  case',  where  a  debtor  got  a  promissory-note 
from  a  third  party  payable  to  his  creditor,  and  then  gave  it  to 
him,  without  indorsing  it,  guaranteeing  its  payment  by  a  sepa^ 
rate  letter,  it  was  held,  (although  the  payee  admitted  on  oath 
that  he  gave  no  value  directly  to  the  granter  of  the  note,)  that 
be  was,  notwithstanding,  entitled,  as  an  onerous  holder,  to  re-* 
cover  from  him.  A  similar  decision  was  afterwards  given  on 
the  authority  of  this  case,  under  nearly  similar  circumstances  \ 

In  England,  a  proof  at  large  is  admissible  to  shew  that  4 
bill  was  accepted,  in  whole  or  in  part,  without  value  ^.  Even 
in  Scotland,  where  a  bill,  though  made  payable  to  a  certain 
person,  and  found  in  his  possession,  is  alleged  to  have  been 
deposited  with  him  for  a  special  purpose,  as  to  retire  a  former 
bill  or  note,  this  fact,  as  it  relates,  not  to  his  title  ex  facie  of 
the  bill,  but  to  the  mode  in  which  it  came  into  his  posses- 

1  Tbift  was  found  in  Wallaces  v.  Barrie,  20th  Dec.  1793,  Morr.  1483,  and 
was  held  io  Berry  v  Murdoch,  15th  Feb.  1822.  1  Show,  328,  antea,  91,  note  1. 
The  same  doctrine  was  also  recognised  in  an  action  by  the  drawer  against  the 
acceptors,  admitting  that  tlie  bill  had  been  signed  to  rai«e  money  for  a  third  party, 
•nd  that  drawer  and  acceptors  were  bound  each  to  the  extent  of  one-third,  it 
being  decided  that,  except  in  so  far  as  tlie  drawer's  liability  was  admitted,  the 
acceptors  must  be  liable,  unless  they  diiiprOTe  the  drawer*s  claim  by  his  writ  or 
CMitb  ;  Macgregor  v  Gibson,  19th  Feb.  1831,  9  S.  D.  B.  483.  Fu/aalso  Per. 
cival  9.  jPrampton,  3  Dowl.  P.  C  746,  where  the  same  principle  was  enforced 
as  to  the  presumption  of  value  between  the  maker  of  a  note  and  the  holders,  iu 
an  action  by  them  against  a  person  who  was  said  to  have  indorsed  it  for  tb^ 
maker's  accommodation. 

*  Smith  V,  Taylor,  87th  Feb.  18i4,  2  S.  and  D.  755,  F.  C. 
'  Dirom  v.  Boyd,  7th  June  1827,  5  a  and  D.  773. 

«  Allan  t^.  Gain,  5lh  June  1829,  7  Sh.  and  D.  706,  F.  C\ 

*  Darnell  v.  Williams,  2  Stark.  166. 
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sion,  may  be  proved  by  any  competent  evidence '.  It  has 
been  already  shewn  that  want  of  value,  whether  proved  in  the 
mode  admitted  by  our  law  or  by  that  of  England,  is  not  avail* 
abla  against  a  third  party  holding  the  bill,  even  though  he 
knew,  when  he  took  it,  that  it  had  been  accepted  without  va« 
lue,  unless  it  is  proved  by  his  writ  or  oath  that  be  got  it  with- 
out value,  or  that  it  was  accepted  for  his  accommodation  *• 
The  purpose  of  granting  such  bills  is  to  rabe  money  by  db* 
counting  them  with  third  parties,  and,  therefore,  it  is  no  d&* 
fence  against  such  parties  that  they  knew  the  bills  to  be  granted 
without  value.  It  has  been  even  decided  ^,  that,  when  a  party, 
for  whose  accommodation  a  bill  was  accepted,  sends  it  to  his 
bankers  as  a  security  generally  for  their  euxaunt^  they  knowing 
that  it  is  an  accommodation-bill,  and  the  balance  on  their  ao* 
count  is  in  his  favour  when  the  bill  falls  due,  and  afterwards, 
so  that  the  lien  then  ceases  to  attach ;  yet,  if  the  acceptor  did 
not  then  withdraw  the  bill,  and  the  balance  afterwards  turned 
against  the  party  who  remitted  it,  the  banker's  lien  would 
again  become  effectual  against  the  bill.  But,  when  a  party 
accepted  a  bill  for  the  accommodation  of  two  partners,  and 
one  of  them  having  also  considerable  separate  ftmds  as  execu* 
tor  for  an  estate,  employed  them  in  discounting  such  bills,  de« 
positing  these  bills  in  the  executry  box,  it  was  decided,  on  the 
bankruptcy  of  the  partners,  that  the  executors  were  not  hana 
fide  holders  of  the  bills  without  notice,  and  could  not  recover 
more  (from  the  acceptor,)  than  the  partoers  could  have  done, 
if  they  had  not  become  bankrupt  ^.  Bankers,  to  whom  a  bUl 
has  been  indorsed  without  value,  are  liable  to  the  same  ex- 
ceptions as  the  indorser^.  It  has  been  also  decided  %  that, 
when  bills  have  been  accepteS  for  the  accommodation  of  a 
partner  in  a  firm,  and  on  an  undertaking  by  him  to  provide 
for  them  when  they  become  due,  he  cannot  sue  on  them,  either 
alone,  or  with  his  copartners. 

There  are  other  cases  relating  to  the  claims  of  third  parties 

I  Andtrson  o.  Geddes'i  TrutUe,  16ib  Jto.  1824^  2  S.  aod  D.  620. 
«  AnUa,  80,  el  M9.,  aod  105.     Vidt  alao  MarshaU  tx  fmie, )  Atk.  131,  and 
opinion  of  die  Court  in  French  v.  Archer,  3  Dowl.  P.  C.  ISO* 
■  Attwood  V.  Crowdie,  1  BUrk.  483. 

*  V.  Adams,  1  Yuunge,  (Exch.)  117. 

*  Harrby  v.  Wall,  2  Stafkie,  195. 

'  Sparrow  v,  Cbi»nian,  4  M.  and  R.  206.      ^ 
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on  bills  known  by  them  to  be  accammodatioii-billa»  which  have 
been  already  discussed  '• 

3«  Acceptance  by  executors. 

It  follows  from  what  has  been  already  stated',  that  aocep* 
tance  by  an  executor,  even  on  account  of  a  debt  of  the  decea^ 
sed,  is  an  admission  of  funds,  and  will  subject  him  personally, 
though  there  should  be  no  funds.  It  has  been  also  decided, 
that  a  factor  who  accepted,  subject  only  to  prior  acceptances 
made  for  the  drawer,  could  not  refuse  payment  to  a  third 
party,  who  was  payee,  on  account  of  a  balance  due  by  the 
drawer  to  himself^.  • 

4.  Admission  of  drawer's  signature. 

Acceptance  is  an  admission  of  the  drawer's  signature,  and 
precludes  the  acceptor  from  afterwards  pleading  against  a 
bona  fidje  holder,  that  it  was  forged  ^.  But  his  acceptance 
does  not  preclude  him  from  challenging  any  of  the  indorse- 
ments, since  he  is  supposed,  when  he  accepts,  to  look  only  at 
the  drawer's  signature,  his  account  with  him  being  alone  af- 
fected by  the  acceptance '.     But,  it  cannot  be  pleaded,  that 

■  Aiifoa»  10^  «(  jc^. 

«  Anttoy  230.  '  Maber  o.  Massiat,  Bl.  107S. 

*  In  Price  o.  Neal,  S  Burr.  1354,  two  billi  being  preiented  by  an  onerous 
holder  to  the  drawee,  one  of  which  he  paid  without  acceptingt  and  the  other  he 
had  both  accepted  and  paid  ;  and  he  having  afterwards  brought  an  action  to 
recover  the  money  from  the  holder,  on  the  ground  that  the  drawer's  signature 
was  forgedi  the  Court  of  K.  B.  dismissed  the  action,  holding,  that  he  ought 
to  have  ascertained  the  genuineness  of  the  drawer's  signature  before  accepting 
or  paying,  and  that  having  given  a  credit  to  both  bills,  by  paying  the  first*  and 
accepting  and  paying  the  second,  be,  and  not  the  defendant,  must  bear  the  loss. 
In  two  old  cases,  Wilkinson  v.  Lutwydge,  I  Str.  648,  and  Jeoys  v.  Fowler» 
2  Str.  946,  which  were  actions  by  an  indorsee  against  the  acceptor,  the  accep- 
tance was  considered  as  at  least  prima  JadB  evidence  of  the  drawer's  signature.  In 
the  first  case,  it  seems  to  have  been  held,  that  the  acceptor  might,  ootwithstand- 
log,  lead  evidence  against  this  signature  ;  but,  in  the  last  case,  it  was  held,  that 
his  acceptsnce  precluded  this,  as  he  had  thereby  given  the  bill  credit  with  the 
indorsee.'  Similar  doctrine  was  laid  down  by  Buller.  J.,  in  Smith  v.  Chester, 
I  T.  B.  655,  and  by  Dampier,  J*,  in  Bass  v.  Clive,  4  M.  and  S.  15.  In  this 
last  case,  an  objection,  that  a  bill  bad  been  drawn  by  E.  Needham  and  Co.* 
whereas  there  was  only  one  person  so  trading,  was  held  to  be  excluded  quoad 
the  defendants,  by  their  having  accepted  the  bill  thus  drawn,  which  was  made 
payable  to  **  our  order,"  t.  e.  to  the  order  of  the  drawers.  This  question,  which 
appears  thus  to  be  nearly  set  at  rest  in  England,  is  still  the  subject  of  debate 
in  Prance.      Vid$  Pardessun,  No.  267.8. 

*  This  was  the  doctrine  held  by  the  Court  of  King's  Bench  in  Smith  r. 
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sn  acceptor  was  not  bound  to  notice  the  condition  annexed  to 
an  indorsement;  for  %  when  a  person  accepts  a  bill  after  a 
conditional  indorsement,  and  pays  it  to  an  indorsee  of  this  con- 
ditional indorsee,  while  the  condition  of  the  first  indorsement 
is  unfulfilled,  he  is  liable  in  second  payment  to  the  first  indor* 
ser,  being  bound  to  look  at  the  conditional  indorsement  as  a 
limitation  ex  facie  of  the  bill,  in  the  title  of  the  party  claiming 
payment. 

When  the  drawee  believes  that  he  has  already  accepted  a 
bill  of  the  same  tenor  with  that  presented  to  him,  he  should 
refuse  acceptance,  or  limit  his  acceptance  by  the  condition 
that  it  shall  be  null,  if  he  has  preyiously  accepted  another 
such  bill*.  This  limitation,  to  be  effectual  against  every 
holder  of  the  bill,  must  be  subjoined  to  the  acceptance,  but 
will  be  effectual  against  the  party  presenting  the  bill,  even 
when  expressed  separately  in  a  protest. 

The  different  kinds  of  obligation,  resulting  from  absolute 
and  from  limited  acceptance  respectively,  have  been  already 
explained  '• 

Chester,  cited  note  3.  Vide  Bayley,  464,  note  4.  Tbe  cootnoy,  indeed, 
appears  to  have  been  held  by  Lord  EUenborough  in  Jones  v.  Radford,  1 
Campb.  8d»  note,  where  his  Lordship  found,  that  an  acceptor  was  precluded 
from  challenging  the  regularity  of  an  indorsement,  as  he  had  acknowledged  it 
by  his  acceptance.  But  it  may  be  doubted,  whether  this  judgment  at  Niti  Prva 
can  be  opposed  to  the  previous  decision,  which  appears,  besides,  to  be  well 
founded  in  principle.  It  has  been  decided,  however,  that,  when  the  signature 
of  tbe  drawer  and  that  of  the  indorser  are  in  the  same  handwriting,  and  the 
names  fictitious,  or,  at  least,  not  proved  to  be  real,  tbe  admission  by  acceptance 
of  the  drawer's  signature  implies  also  an  admission  of  the  indorsement.  Cooper 
c.  Meyer,  10  B.  and  Cr.  469. 

'  Robertson  v.  Kensington,  onlea,  275,  note  5. 

'  Forbes,  85-6 ;  Scarlett,  C.  10,  R.  34. 

«  iljifea,  340,  318,  ti  aeq 
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Sbctioh  VI. 

Discharge  of  Acceptor. 

The  acceptor's  liability  cannot,  in  general,  be  discharged 
except  by  payment,  by  himself  or  the  drawer,  or  by  release  '• 
Besides,  it  has  been  seen  *,  that  any  nullity  affecting  an  ac- 
ceptance, according  to  the  law  of  Uie  country  where  it  was 
made,  or  was  to  be  performed,  will  prevent  it  from  being  en- 
forced even  in  this  country. 

Payment,  and  its  effect  in  discharging  the  acceptor,  shall  be 
discussed  in  the  next  chapter. 

At  present  we  shall  consider  the  other  mode  of  discharging 
him,  viz. 

1.  Release. 

Such  release  must  be  granted  by  the  holder  of  the  bill,  who, 
being  the  person  entitled  to  enforce  payment,  can  alone  re- 
nounce it.  It  may  be  either  express  or  implied,  or  in  law 
language,  a  release  rebus  ipsis  etfactis. 

1.  Express. 

By  the  law  of  Scotland,  no  express  discharge  of  a  bill  or 

note  is  valid,  unless  granted  by  the  holder  in  writing;  as 

obligations  constituted  by  writing  cannot  be  extinguished 

without  writing '.    A  verbal  discharge,  therefore,  will  not  be 

*effectual,  as  in  England  ^»     A  written  discharge  may  be  on 

*  Maritts,  85.  Bacon  o.  Searles,  1  H.  Bl.  188,  iUustnitct  the  effect  of  pay- 
ment,  eten  by  the  drawer,  in  discharging  the  acceptor ;  an  indorsee,  who  bad 
been  partly  paid  by  the  drawer,  being  there  found  not  entitled  to  recover  from 
the  acceptor,  except  for  the  residue.  It  was  said  by  Lord  Loughborough,  C.  J. 
that  the  drawer,  by  paying  the  bill,  releases  the  acceptor  from  his  undertaking 
aud  that,  if  the  latter  should  pay  over  again,  the  drawer  would  be  entitled  to 
recover  from  him  the  money  paid  aa  part  of  his  funds  which  he  should  not  have 
given  up. 

The  general  doctrine,  that  the  acceptor  can  be  discharged  only  by  payment  or 
ielease,  la  laid  down  by  Mansfield,  C.  J.,  in  Fentum  ».  Pocock.  5  Taunt  192. 
1  Marsh.  14-17.  ^ 

'  Burrows  o.  Jemimo,  <mlM,  156,  note  1. 

'  Tait  on  Evidence,  320,  H  teq, 

*  A  discharge  of  this  kind,   but  accompanied  by  other  circumstance* 
ctived  effect  in  Black  r.  Peel,  cited  in  1  Douglas,  248  0.     The  ••«•  f 
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the  bill,  or  separate  from  it.  But  the  acceptor  is  not  secure, 
unless  it  is  written  on  the  bill,  or  unless  he  gets  up  the  bill, 
since  it  may  otherwise  bo  indorsed  to  a  third  party,  who,  as 
already  shewn ',  will  not  be  affected  by  payments  that  do  not 
appear  ex  facie  of  the  bill.  It  has  been  also  shewn*,  that  a 
general  receipt  on  the  bill  for  payment  will  found  a  presump- 
tion that  the  payment  was  made  from  the  acceptor's  funds, 
though  the  bill  is  in  the  hands  of  another  party.  Farther,  it 
has  been  decided ',  that,  when  a  bill  accepted  by  two  debtors 
is  found  in  the  custody  of  one  of  them  with  a  blank  indorsar 
tion,  the  presumption  is,  that  both  contributed  equally  to  pay- 
ment of  it. 

It  has  been  held  ^  no  defence  to  the  drawer  of  a  bill  against 
an  action  by  indorsees,  that  the  debt  was  extinguished  by  bill 
transactions  between  the  pursuers  and  the  acceptor,  on  which 
the  former  were  his  debtors,  no  allegation  of  specific  pay« 
ments  having  been  made,  or  written  evidence  adduced  to  coun- 
teract the  presumption  arising  from  the  bill. 

2.  Implied  release. 

Such  conduct  by  the  holder,  aa  can  only  be  accounted  for 
by  his  having  released  the  acceptor,  may  be  proved  by  any 
sufficient  evidence,  and  will  constitute  a  discharge  rebus  ipsts 
etfaetis.  It  is  difficult  to  state,  a  priori,  what  circumstances 
will  thus  amount  to  a  discharge.  The  holder's  delay  to  claim 
against  the  acceptor  for  less  than  the  period  of  the  sexennial 
prescription  will  not,  in  itself,  discharge  him.  The  effect  of 
delay  to  enforce  the  debt  for  this  whole  period  shall  be  ^con- 
sidered  in  the  Chapter  on  Prescription. 

The  facts  stated  in  some  of  the  Englbh  cases  would  pro- 
bably be  held  sufficient  in  Scotland  to  infer  a  discharge. 
Thus',  an  acceptor  was  found  to  be  discharged  by  the  holder 
writing  in  his  bill-book  that  the  acceptance  was  ^'  at  an  end," 
and  keeping  the  bill  for  three  years  afterwards  without  suing 

doctrine  wm  •Muined  in  Wbatley  v.  Tricker,  1  Campb.  35,  and  Phirker  v.  Leigh, 
8  Stark.  229 ;  in  which  cases,  bowerer,  it  being  left  to  the  jury  to  say  whether 
die  words  U!>ed  imported  an  unconditionai  renunciation  of  the  plaiDtiff*8  clali» 
against  tiie  acceptor,  tbey  found  for  the  former. 

*  AnUa^  281,  el  mq.  '  Aniea^  355. 

*  Campbell  i;.  Cockburn,  7tb  Dec.  1728,  Morr.  1 1534. 

<  Henderson  v,  Ctliot  and  Foster,  20lh  May  18)!4,  3  S.  and  D.  30. 

*  Wulpole  V.  Pultney,  cit,cd  I  Douglas,  248. 
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Urn.  In  another  case ',  the  acceptor  was  discharged  by  the 
circumstance  of  the  payee,  after  getting  a  partial  payment 
from  the  drawer,  taking  a  written  promise  from  him  on  the 
bill  to  pay  the  residue,  and  thereafter  making  no  demand  on 
the  acceptor  for  three  years.  Again  *,  where  the  defendants 
were  alleged  to  have  accepted  bills  on  the  security  of  a  con-* 
signment  of  tobacco  made  to  them  to  be  sold- on  commission, 
and  which  they  had  no  inducement  to  accept,  but  the  conunis- 
sion  on  the  sales,  the  holder  was  found  to  have  discharged 
them,  supposing  that  they  had  accepted,  by  agreeing,  in  a 
written  memorandum,  to  take  the  consignment  off  their  hands, 
and  sell  it  at  his  own  risk,  for  payment  pro  tanto  of  the  bills. 
These  cases  would  probably  have  been  held,  in  Scotland,  to 
infer  a  discharge.  But  it  has  been  found,  that  an  acceptor 
was  not  discharged,  by  the  circumstance  of  the  holder,  who 
learned  only  after  the  bill  became  due  that  it  was  an  aceom^ 
modation-bill,  having  applied  to  the  drawer  for  payment,  and 
allowed  several  years  to  elapse  without  asking  it  from  the  ac- 
ceptor^, or  by  his  offering  to  take  the  drawee's  affidavit  that 
his  acceptance  was  a  forgery,  (the  affidavit  not  having  been 
sworn,  which  Lord  Kenyon  sidd  ^ould  have  been  sufficient, 
but  only  drawn  and  engrossed  %)  or  by  his  giving  time  to  the 
drawer',  or  by  his  taking  payment  from  a  debtor  of  the  drawer, 
upon  a  receipt  on  the  bill,  and  on  condition  of  giving  him  his 
name  in  an  action  against  the  acceptor,  combined  with  the 
circumstance  of  this  party  telling  the  acceptor  that  he  would 
not  be  troubled  about  the  bill  ^.  Such  circumstances  would 
have  been  insufficient  also  in  Scotland  to  discharge  the  ac- 
ceptor. On  the  other  hand,  a  general  discharge  by  the  hol- 
der of  a  bill  to  the  acceptor,  after  it  fell  due,  though  without 
particular  notice  of  the  bill,  or  a  discharge  with  reference  to  a 
series  of  transactions  of  which  the  bill  formed  a  part,  would 
be  held  to  discharge  the  acceptor.     A  general  release  by  the 

*  Ellis  V.  Gallindo,  cited  1  Douglas,  249. 

*  Mason  V.  HuDt,  1  Doug.  297. 

*  Dingwall  v,  Dunfrter,  1   Doug.  247.      A  similar  decision  was  given  in 
Farqubar  v,  Soutbey,  2  C.  and  Pay.  497;  1  M.  and  Malk.  14 

I  Steveus  v.  Tliacker,  Peake's  C.  N.  P.  187. 

*  Uagget  V.  Axmore,  4  Taunt.  730. 

*  Adams  v.  Gregg,  2  Stark.  531.  ' 
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drawer  eyen  after  he  has  transferred  his  right  in  the  bill,  will 
discharge  all  his  ground  of  action  against  the  acceptor  from 
being  s^rwards  obliged  to  pay  the  bill,  such  cause  of  action 
having  arisen  previous  to  the  discharge,  as  it  draws  back  to 
the  date  of  acceptance  ' .  But  such  a  release  will  not  discharge 
an  acceptance  granted  after  its  date,  though  the  bill  was  drawn 
previous  to  it,  since  the  acceptance  was  not  a  subsisting  debt 
at  the  time  of  the  release '.  In  a  case  where  the  defendant's 
creditors,  and,  among  others,  the  payee  of  the  bill  sued  on^ 
of  which  the  defendant  was  acceptor,  had  executed  a  general 
release,  on  having  a  certain  composition  secured  by  promis- 
sory-notes, and  by  the  assignment  of  certain  debts,  it  was  held 
that  the  defendant  was  boimd  to  tender  the  notes,  not  the 
creditors  to  apply  for  them,  and  that,  therefore,  as  there  was 
no  evidence  of  tender,  the  release  did  not  exclude  an  action 
on  the  original  bill  \  The  payee's  appointing  the  maker  of  a 
note,  or  acceptor  of  a  bill,  his  executor,  has  been  held  to  be 
a  release  ^. 

3.  Discharge  and  indemnity  of  accommodation  acceptors* 
It  was  once  decided  by  Lord  Ellenborough  at  Nisi  Priusj 
that,  when  the  holder  of  a  bill  knew  that  it  was  accepted  for 
the  drawer's  accommodation,  he  lost  his  claim  against  the  de« 
fendant,  (acceptor,)  by  giving  the  drawer  time,  after  a  partial 
pajrment,  to  pay  the  balance,  the  case  being  held  the  same, 
with  regard  to  him,  as  if  the  bill  had  been  drawn  by  the  de« 
fendant,  and  accepted  by  the  drawer  '•   But  this  doctrine  was 

'  Per  Lord  Ellenborough  in  Scott  v.  Lifford,  1  Campb.  246. 
'  Draggs  V,  Netter,  I  Lord  Raym.  65. 

*  Cranley  v.  Hilary,  8  M.  and  S  120.  Lord  Ellenborough  appears  to  have 
adopted  a  different  rule  at  Nisi  Prius,  in  the  previous  case  of  Boothby  v.  Sowden» 
3  Camp.  175,  where  the  creditors  of  the  defendant,  who  was  acceptor  of  the  bill 
fued  on,  having  agreed  to  take  notes  for  their  claims  at  certain  fixed  periods, 
bis  Lordiihip  held  that  the  plaintiffs  could  not  resort  to  their  original  remedy, 
(the  bill,)  unless  they  shewed  that  the  defendanu  had  broken  this  agreement, 
thus  not  holding  that  the  defendants  were  bound  to  prove  any  tender  of  the  notes. 
But,  in  the  foregoing  case,  his  lordship,  though  he  held  that  this  decision  might 
be  justified  by  peculiar  circumstances,  admitted,  tliat  if  there  was  any  thing  wrong 
IB  it,  it  must  be  corrected.  The  subsequent  decision  must,  tlierefore,  be  held  to 
OYerrule  it,  in  so  far  aa  it  was  contrary  to  the  rule  now  laid  down. 

«  Freakly  v.  Foi,  9  B.  and  Cr.  139. 

*  Laiion  V-  Peat,  2  Camp.  186-7.  In  the  subsequent  case  of  Collotv.  Haigh, 
3  Campb.  2S1,  Lord  Ellenborough  decided,  that  ilie  holder  of  an  accommoda- 
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repeatedly  questioned  in  subsequent  cases ' ;  and,  at  last,  it 
was  unanimously  overruled  by  the  Court  of  Common  Pleas*, 
who  found  that  an  acceptor  is  always  primary  debtor  with 
reference  to  the  holder,  whether  the  latter  knew  the  bill  to  be 
accepted  for  the  drawer's  accommodation  or  not.  The  prin- 
ciple of  this  doctrine,  as  applied  to  accommodation-bills,  ap- 
pears to  be,  that  the  holder  is  entitled  to  rely  on  the  different 
obligants,  according  to  the  several  characters  in  which  they 
sign  the  bill,  and  consequently  to  regard  the  acceptor  as  pri- 
mary debtor  •  It  appears,  indeed,  to  have  been  held  in  a 
subsequent  case  at  Nisi  Prius  %  that  in  such  a  case  the  drawer 
is  to  be  regarded  as  principal,  and  that  therefore  a  discharge 
to  him  will  release  the  acceptor,  who  is  only  a  surety.  But 
this  doctrine  was  only  incidentally  laid  down,  and  the  previous 
decision  seems  entitled  to  more  weight.  The  same  doctrine 
has  since  been  confirmed.    It  was  alluded  to  in  a  case ',  where 

tion-bill  had  not  lost  his  recourse  against  the  drawer  by  giving  indulgence  to 
the  acceptor,  holding  that  the  drawer  could  not  suffer  here  for  want  of  notice,  as 
he  had  no  funds  to  withdraw  from  tlie  acceptor.  But  il  does  not,  therefore, 
follow  that  the  holder,  from  knowing  the  bill  to  be  accepted  for  ibe  drawer's 
accommodation,  loses  that  right  which  the  structure  of  the  bill  gives  him  of 
Creating  the  acceptor  as  primary  debtor  to  him,  whatever  may  be  his  relation  and 
that  of  the  drawer  iuter  ae. 

'  Per  Gibbs,  J.,  in  Kerrison  v.  Cook,  3  Campb.  362,  and  in  Rsgget  v.  Ax- 
more,  4  Taunt.  730,  per  Mansfield,  C.  J.,  who  says,  that,  except  in   **  the  case 

cited  in  Campbell,  (Laxton  v.  Peat,)  it  never  was  known  that  any  thing  pass* 

ing  between  other  parties  could  discharge  an  acceptor.*'  Lord  Ellenborough 
himself  appears  to  have  acted  on  a  diffeient  principle  in  Mallet  v,  Thomson, 
5  Esp.  178,  being  an  action  by  the  indorsee  against  the  maker  of  a  promissory- 
uote,  which,  however,  the  plaintiff  knew  to  have  been  made  for  the  payee*s  accom- 
modation. Yet  Lord  Ellenborough  held,  that  an  agreement  by  the  plaintiff  not 
to  molest  the  payee,  though,  according  to  the  principle  of  Laxton  p.  Peat,  ho 
vras  the  principal  party,  did  not  discharge  his  claim  against  the  maker,  seeing 
the  latter's  claim  of  recourse  against  the  payee  was  a  matter  distinct  from  this 
agreement,  and  not  affected  by  it. 

'  Fentum  i;.  Pocock,  I  Marsh.  14-17,  5  Taunt.  192.  It  appears  that,  in 
this  case,  the  holder  did  not  know,  till  after  the  term  of  payment,  that  the  bill 
was  accepted  for  the  drawer's  accommodation.  But,  even  according  to  Mar- 
shall's report,  the  Court  expressed  the  general  opinion  mentioned  in  tlie  text ; 
and  according  to  Taunton's  report,  they  dedded  the  case  expressly  on  that 
ground. 

*  Vub  an  opinion  given  by  the  Lord  Chancellor  in  conformity  with  this  doc* 
Irioe,  in  Bank  of  Ireland  v.  Beresford,  6  Dow's  Appeal  Cases,  237. 

*  Adams  v.  Gregg,  2  Stark.  531. 

*  Price  p.  Edmonds,  10  B.  and  Or.  578» 
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one  of  two  joint  obligants  in  a  note,  maintaining  tliat  be  was 
surety  for  the  other,  pleaded  that  he  was  released,  because 
the  plaintiff  had  given  time  to  the  other  obligant,  the  Court- 
being  inclined  to  hold,  that  the  plaintiff  was  a  principalt  and. 
could  not  be  released  even  by  giving  time,  though  they  de» 
cided,  that,  under  the  circumstances,  no  time  had  been  given. 
It  has  been  also  held',  that  the  circumstance  of  the  drawer 
of  a  bill,  accepted  for  his  accommodation,  paying  part  of  it 
to  the  indorsee,  and  giving  him  a  new  bill  for  the  balance, 
but  without  getting  up  the  former  bill,  did  not  discharge  tb« 
other  bill,  or  release  the  acceptor.  There  was  here  no  giving 
of  time  on  the  old  bill,  but,  although  there  had,  and  though 
the  holder  had  known  that  the  bill  was  an  accommodation, 
this,  according  to  the  cases  already  noticed,  would  have  made 
no  difference.  In  another  case ',  where  the  holder  of  an  ao- 
commodation-bill  did  not  know,  when  he  took  it,  that  it  bad 
been  accepted  for  the  drawer's  accommodation,  but  was  told 
afterwards,  and  thereafiter  made  an  agreement  with  the  drawer's 
assignees,  under  which  he  discharged  the  drawer,  on  obtaining 
a  certain  assignment,  &c.  he  was  found,  notwithstanding,  to 
have  a  good  action  against  the  acceptor.  The  authority  of  a 
previous  decision '  was  here  disputed,  on  the  ground  of  a  dic- 
tum of  Lord  Eldon  %  when  he  decided  against  that  case,  and 
reference  was  also  made  to  another  case  ^,  where  the  Court 
had  waived  the  point.  But,  on  the  other  hand,  reference  was 
made  to  another  case  ^,  where  the  doctrine  now  stated  was 
confirmed,  although  the  holder  of  a  note  knew  all  along  that 
it  had  been  stated  as  a  security,  and,  on  the  whole,  the  Court 
held  that  the  acceptor  was  not  discharged. 

When  a  person  accepts  bills  for  the  accommodation  of 
another,  he  ought  to  take  a  writing  of  some  kind  from  the 
party  accommodated,  setting  forth  the  fact,  or  a  cross  bill, 
that  he  may  rank  for  the  full  sum  on  the  other  party's  es- 
tate, in  case  of  his  bankruptcy.     In  Scotland,  the  presump** 

<   Rolf^  ».  Wjatt,  5  C.  and  Pay.  181. 

*  Hmrrisoii  9.  Courtuutd,  3  B.  and  Ad.  36. 

*  Fentum  v,  Pocock,  365,  note  2. 

*  Bank  of  England  v,  Beredbrd,  6  Dow,  S37,  and  Gleedioning  ar  fMtrfs, 
1  Buck.  B.  C.  617. 

*  Farquhar  9.  Soudiey,  363*  note  3. 

'  Nichols  e.  Norrii,  2  B.  and  Ad.  41,  note. 
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tion  from  his  acceptance,  that  he  has  funds  of  the  drawer 
to  the  amount  of  the  bill,  cannot  be  redargued  unless  by  the 
drawer's  writ  or  oath.  The  accommodation  being  thus  proved, 
the  drawer  will  be  bound  to  indemnify  him,  but  not  other- 
wise '•  The  extent  of  claims  under  this  obligation  of  in- 
demnity shall  be  afterwards  considered  in  the  chapter  on 
action  and  diligence.  The  acceptor  will  be  also  entitled  to 
retain  money  belonging  to  the  drawer,  whidi  has  come  law- 
fuUy  into  his  hands,  till  the  bill  which  he  had  accepted  for  the 
latter*s  accommodation  be  paid,  or  till  he  is  secured  against 
it  *.  This  rule  has  been  held  applicable,  though  the  accom- 
modation-bill had  incurred  the  statute  of  limitations,  when  the 
principal  debtor  admitted  that  it  was  still  outstanding  ^.  In 
Scotland,  the  sexennial  prescription  is  held  to  extinguish  the 
bill  or  note;  and  though  the  acknowledgment  of  the  proper 
ddtrtor,  by  writ  or  oath,  might,  notwithstanding,  keep  up  the 
debt  against  him^  it  could  not  create  a  claim  against  an  accom- 
modation-^acceptor.  It  shall  be  afterwards  explained  under 
what  circumstances  such  an  acceptor's  acknowledgment  could 
be  effectual  against  himself. 

If  the  acceptor  of  a  bill  indorses  another  bill  to  the  holder 
in  satisfaction  of  his  liability,  he  will  be  discharged  by  the  hol- 
der's failure  to  notify  to  him  the  non-payment  of  this  bill  * ; 
but  not,  if  he  has  given  the  second  bill,  without  indorsing  it, 
merely  as  a  collateral  security  for  payment  of  the  first  ®. 

'  In  England,  the  general  obligation  of  the  party  accommodated  to  indemnify 
the  acceptor,  was  admitted  in  Young  v.  Hockley,  3  Wils.  346 ;  the  Court  de- 
ciding also,  in  that  case,  that  the  obligation  to  indemnify  did  not  arise  till  the 
acceptor  bad  paid  the  bill,  and  that,  therefore,  it  did  not  fall  under  the  certificate 
granted  to  the  debtor  on  a  commission  of  bankruptcy  which  was  issued  before 
the  date  of  that  payment.  Tliis  last  point  was  likewise  decided  in  Chilton  v. 
Whiffin,  3  Wils.  13;  and  in  Yallop  v.  Ebers,  1  B.  and  Ad.  69& 

'  This  principle  was  admitted  by  Lord  Ellenborough  in  Madden  v,  Kemp- 
ster,  I  Campb.  IS,  iiltbough  the  acceptors  were  refused  the  benefit  of  it,  as  they 
had  obtained  the  money  which  they  wished  to  retain  from  the  agent  of  the  party 
accommodated,  by  a  false  statement,  that  be  owed  it  to  them  as  the  balance  of 
an  account. 

'  In  Morse  v.  Williams,  3  Camp.  418,  Lord  Ellenborough,  in  a  question 
with  the  acceptors  of  an  accommodation-bill,  who  wished  to  retain  money  till 
tbey  were  secured  of  their  indemnity  against  it,  held,  that  the  party  accommo- 
dated could  not  plead  the  statute  of  limitations,  when  he  admitted  liie  bill  to  be 
still  outstanding. 

*  Bridges  v.  Berry,  3  Taunt  129. 

*  BtUiup  V.  Rowe,  106,  note  5. 
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Although  a  draft  exigible  only  out  of  a  particular  fund,  for 
instance,  out  of  the  pay  that  may  fall  due  to  the  drawer  by  a 
certain  day,  is  not  good  as  a  bill,  as  it  depends  on  a  contin- 
gency, it  has  been  found,  that  even  the  drawee's  verbal  pro- 
mise to  pay  as  soon  as  he  has  funds,  will,  when  he  gets  them, 
give  the  payee  a  claim  to  the  amount  of  the  draft,  in  prefe- 
rence to  subsequent  drafts ;  the  draft,  with  the  drawee's  pro- 
mise, being  an  appropriation  of  the  funds  pro  tanto  to  him'. 
Thus,  a  draft  by  a  person  on  his  debtor's  executor  for  a  sum 
to  a  third  party,  with  the  executor's  promise  to  pay  when  he 
should  be  in  funds,  was  held  to  be  an  appropriation  of  the 
fund  to  the  payee,  which  remained  good  even  after  a  commis- 
sion of  bankruptcy  against  the  drawer  '•  Even  presentment 
of  the  draft,  whether  the  drawee  accepts  or  not,  would,  in 
Scotland,  give  the  payee  a  complete  assignment  to  his  right 
in  these  funds  when  they  came  into  the  drawee's  hands.  The 
payee's  right,  likewise,  even  to  a  draft  payable  conditionally, 
would  be  assignable  in  Scotland,  although  it  cannot  be  indor- 
sed, as  such  a  draft  has  not  the  privileges  of  a  bill. 

*  Scevent  v.  Hill,  5  Ksp.  247.  In  De  Bemalet  v.  Fuller,  dted  14  East. 
590,  note  a,  where  the  defendants  had  taken  a  bill,  in  exchange  for  other  billst 
expressly  to  recover  payment,  it  was  held,  that  money  paid  them  by  the  accep- 
tor, specially  on  account  of  the  bill,  and  which  their  clerk,  on  getting  it,  did  not 
refuse  so  to  apply,  was  thereby  appropriated  to  that  purpose,  so  that  there  was 
DO  lien  over  it  for  another  debt  due  to  them  by  the  acceptor. 

*  Aldenon  ex  partem  1  Madd.  53;  2  Rose,  B.  C.  13.  App.  per  Vice-Chan- 
cellor. 
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OF  PAYMENT. 


In  the  present  view  of  our  subject,  It  is  assumed  that  bills  or 
notes  are  to  be  paid,  as  it  has  been  ajssumed  that  bills  were 
to  be  accepted  agreeably  to  their  tenor,  viz.  as  to  acceptance, 
by  the  drawee  of  the  bill,  and  in  the  case  of  payment  by  the 
acceptor  of  the  bill  or  grantor  of  the  note,  each  of  whom  re- 
spectively is  the  proper  debtor.  There  is  another  kind  of  pay- 
ment, as  well  as  acceptance,  by  a  party  who  does  not  accept 
or  pay  in  terms  of  the  bill  or  note,  but  on  the  failure  of  the 
proper  debtor,  for  his  honour,  or  that  of  other  parties.  But 
this  kind  of  acceptance  or  payment  cannot  be  discussed  till 
we  consider  the  case  of  the  parties  designated  by  the  bill  or 
note  failing  to  accept  or  pay,  which  shaU  be  done  under  the 
head  of  Negotiation. 
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Section  I. 
Payment—by  and  to  whom  f 

1.  By  whom? 

A  bill  or  note  may  be  paid  by  any  person  liable  for  its 
amount,  whether  by  the  acceptor  of  the  bill  or  granter  of  the 
note,  as  the  proper  debtor,  or  by  any  other  parties,  drawer 
or  indorsers.  But  a  drawer  or  indorser,  before  paying,  must 
ascertain  that  the  holder's  recourse  against  him  has  been  pre- 
served by  due  negotiation  of  the  bill  or  note,  otherwise  he  will 
have  nq  claim  of  indemnity  for  the  sum  paid  against  the  pro- 
yious  parties.  Negotiation  shall  be  afterwards  considered. 
There  is  also  a  question,  vus.  when  payment  made  by  a  bank- 
rupt is  good  to  the  person  receiving  it,  or  is  challengeable  by 
his  other  creditors  ?  which  sh^  be  discussed  in  the  Chapter 
on  Bankruptcy. 

i.  To  whom  ? 

Payment,  to  be  eflbctual,  should  be  made  to  the  proprietor 
of  the  bill  or  note,  or  a  person  authorised  by  him  to  receive  it. 
Payment,  therefore,  to  the  original  creditor  will  be  unavail- 
ing after  he  has  indorsed  away  the  bill  or  note,  whether  the 
debtor  has  had  notice  of  the  indorsement  or  not '.  It  has 
been  said ',  that,  if  a  bill  is  made  payable  to  a  certain  party 
anlyf  and  is  not  negotiable,  none  but  he,  or  a  person  holding 
power  from  him,  can  receive  payment.  In  England,  no  bill 
or  note  is  negotiable,  unless  made  payable  ^*  to  order."  But 
such  words  are  not  necessary  in  Scotland ;  and,  therefore, 
express  words  would  be  required  there  to  restrain  the  ne- 
gotiability of  a  bill  or  note.  When  a  bill  or  note  is  made 
payable  to  A,  ^*  for  the  use  of  B,"  A.  alone  has  a  right  to  ex- 
act payment'.  K  a  party  dies,  payment  cannot  be  safely 
made  to  his  personal  representative,  unless  he  is  likewise  con- 
firmed as  executor.  When  the  debtor  does  not  deny  the  re- 
presentative's right  to  receive  payment,  the  usual  course,  in 
an  action  against  him,  is  to  give  decree  conditionally,  ^^  the 

■  Potbier,  No.  164.  '  Maiius,  HI. 

'  Eyant  v,  Cramlington,  and  Smith  v.  Kendal,  ohiea,  261,  note  3. 
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<<  pursuer  confirming  before  it  is  extracted,"  so  that  it  cannot 
be  enforced  till  he  confirms.  It  has  been  decided  in  Eng* 
land  S  that  payment  may  be  safely  made  to  a  person  acting 
aa  administrator  under  the  probate  of  a  will,  though  the  will 
itself  turns  out  to  be  forged.  The  same  rule  would  probably 
be  held  in  Scotland  regarding  a  payment  to  an  executor  con- 
firmed under  a  forged  wiU,  as  the  confirmation  is  a  sufficient 
warrant  for  payment. 

The  effect  of  payments  to  a  minor  \  or  any  party  not  en-» 
titled  to  act  for  himself,  as  well  as  the  right  of  a  husband  to 
exact  payment  of  all  bills  and  notes  payable  to  his  wife  \  haye 
been  already  explained.  This  right  is,  in  general,  subject  to 
the  same  exceptions  in  favour  of  the  wife,  (as  prteposita  ne- 
ffotiis  or  otherwise,)  which  have  been  already  stated  aj9  to  her 
power  of  granting  obligations  during  the  marriage  ^.  It  has 
been  said  ^,  that  payments  to  a  wife  are,  in  general  ineffeo* 
tual,  when  the  debtor  knows  that  she  is  married,  and  vice 
versa  ^.  But  it  would  appear  that  his  knowledge  will  be  pre- 
sumed, and  that  even  ignorance  will  not  excuse  him,  unless 
be  shew  a  reasonable  ground  for  it,  as  that  the  marriage  has 
been  always  kept  secret,  since  every  person  ought  to  know  the 
public  gtiUtu  of  any  party  with  whom  he  deals.  Although 
payment  to  a  minor  is  unavailable  to  the  acceptor  against  the 
niinor,  except  in  so  far  as  the  money  paid  has  been  profitably 
applied  to  his  use,  it  has  been  stated'',  that  such  payment 
will  be  effectual  against  the  drawer,  as  he  must  take  the  risk 
of  having  made  his  money  payable  to  a  minor.  On  the  other 
band,  if  the  minor  has  received  the  money  for  the  drawer's 
behoof,  and  has  given  him  a  counter-bill  for  it,  it  has  been 
lidd  down%  on  the  principles  already  stated,  that  he  may  be 
restored  against  this  bill,  except  in  so  far  as  the  proceeds  of 
the  other  bill  are  proved  to  have  been  employed  for  his  benefit. 

Payment  may  be  made  to  a  factor  or  mandatary  of  the 
party  in  tiiulo  of  the  bill  or  note  ^,  or  to  an  individual  part- 

*  All?n  p.  Dundas,  3  T.  R.  125. 

*  Antea,  205,  ei  teq.  *  Antea,  214. 

*  Aniea,  207,  el  $eq.  *  Chitty,  428. 

*  Enkine,  iii.  5.  7.  '  Pothier,  No.  166.  "  Ibid. 

*  The  effit'ttcy  of  such  payment  to  a  factor  is  implied  in  Favene  v.  Bennott, 
tl  East.  540,  the  circumstances  of  which  do  not  require  to  be  detailed. 
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ner  of  a  company  which  has  right  to  it ' ;  the  same  rales,  how-^ 
ever,  being  observed  regarding  such  payments  which  have 
been  already  laid  down  regarding  the  powers  of  agents  or  in- 
dividual partners  *.  In  a  case  ^,  where  the  plaintiff  belong- 
ed to  two  firms,  consisting  each. of  two  partners,  one  in  Lon- 
don and  the  other  in  Dublin,  (the  other  partner  being  diffe- 
rent in  each  firm,)  and  the  Dublin  house  transmitted  to  the 
London  house  a  bill  drawn  by  the  defendants,  who  afterwards 
deposited  money  with  the  Dublin  house  to  pay  it,  but  which 
money  the  other  partner  of  that  house  misapplied  without  the 
plaintiff's  knowledge,  the  latter  was,  notwithstanding,  held  to 
be  bound  by  his  partner's  act,  and  was  therefore  prevented 
from  suing  the  defendants,  in  right  of  the  London  house,  with 
the  other  partner  of  that  house,  for  pajnnent  of  the  bilL 

The  validity  of  payments  to  one  of  two  or  more  individuals 
not  in  partnership,  when  a  bill  or  note  has  been  taken  pay- 
able to  them  all,  has  been  already  discussed  *. 

In  the  case  of  ^  a  check  payable  to  C.  and  S.,  assignees 
of  P.  or  bearer,  with  their  banker's  name  written  across^ 
which  was  paid  in  to  these  parties,  as  bankers  for  W.  and  C.^ 
they  were  found  entitled  to  apply  it  to  this  account,  the  name 
of  the  bankers  not  being  held,  by  the  custom  of  merchants, 
to  restrict  the  right  in  the  check  to  the  payees  named.    . 

It  has  been  said  that,  when  the  payee  of  a  bill  acts  merely 
as  factor  for  another  party,  though  his  character  of  factor,  as 
is  implied,  does  not  appear  ex  facie  of  the  bill,  the  principal 
may  countermand  payment  ^,  But  Beawes  '^  reprobates  this 
doctrine,  as  overturning  the  validity  of  all  acceptances ;  and, 
unless  the  payee's '  character  of  agent  appears  ex  facie  oli 
the  bill,  there  seems  to  be  no  reason  why  the  acceptor's  ob- 
ligation, which  is  to  pay  to  him  absolutely,  should  be  revo- 
cable by  a  third  party.  It  has  been  held  in  England,  that 
a  check  on  a  banker  is  revoked  by  the  grantor's  death,  so 
that  payment  of  it  by  the  banker  will  not  be  good,  unless 

'  Duff  o.  The  East  India  Company,  15  Yes.  213,  per  Master  of  the  Rolla. 

'  Jacaud  and  Gordon  v,  French  and  othen,  12  East.  B17. 

«  A^iUa,  232*3. 

^  Stewurt  V.  Lee  and  others,  I  M.  and  Malk.  158. 

«  Mantis,  72-3.  '  No.  215. 
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it  is  made  before  he  hears  of  the  drawer's  death  ^  It  seems 
to  be  considered  as  a  kind  of  mandate.  In  Scotland,  such  a 
check,  being  an  assignment  of  the  funds  in  the  banker's  hands, 
might  be  completed  by  presentment  to  him  even  after  the 
drawer's  death.  It  has  been  found  %  that  payment  to  a  coun- 
try attorney,  who  had  been  employed  by  the  creditor's  town 
attorney  merely  to  arrest,  in  case  of  refusal  to  make  pay^ 
ment,  was  not  effectual,  and  that  the  debtor  must  pay  again. 
The  production  of  a  bill  or  note  will,  in  general,  be  a  suffi- 
cient warrant  for  paying  it  to  the  holder  as  agent  of  the  cre- 
ditor ^,  though  there  should  be  no  evidence  that  he  is  the  cre- 
ditor's ordinary  agent  *.  The  possession  of  the  document  is 
prima  facie  evidence  of  his  authority,  though  that  may  be  dis- 
proved by  establishing  that  he  came  by  it  otherwise  *. 

The  rules  as  to  payment  of  a  bill  or  note  which  has  been 
lost  or  stolen  to  the  actual  holder,  in  the  two  cases  of  its  being 
indorsed  blank  or  in  full,  have  been  already  stated  ^.  The 
general  result  appears  to  be,  that,  when  there  is  a  full  indorse- 
ment, the  debtor  cannot  safely  pay  to  the  holder,  unless  he 
knows  that  he  is  indorsee,  or  holds  a, mandate  from  bim  to  re- 
ceive payment ;  but  that,  when  the  indorsement  is  blank,  or 
the  instrument  is  payable  to  the  bearer,  any  holder  is  entitled 
to  pajnnent,  unless  there  is  reason  to  believe  that  he  has  come 
unfairly  by  the  bill  or  note.  As  to  the  first  of  these  proposi- 
tions, it  has  been  doubted  whether  the  debtor  would  not  be 
excused  if  he  should  pay  the  bill  or  note  hanafide  to  a  person 
who  had  taken  it  by  robbery  from  the  actual  indorsee,  and 
demanded  payment  by  personating  him.  But  the  indorse- 
ment, by  being  special,  designates  a  certain  person  as  entitled 
alone  to  receive  payment,  and  therefore  notifies  to  the  debtor 
that  he  will  not  be  safe  unless  he  ascertains  that  it  is  this  per- 
son who  gets  payment '.     This  principle  seems  equally  ap- 

'  Tatt  V.  Hilbert,  2  Ves.  121,  referred  lo  in  16  Vea.  450. 

«  Yates  17.  FrecklingtOD,  2  Doiigl.  662. 

'  This  circumaUnce  was  left  to  the  jury  as  evideocc  of  agency,  and  held  suffi- 
cient to  prove  it,  to  the  effect  of  charging  the  principal  with  receiving  a  usu- 
rious payment,  in  Owen  p.  Barrow,  1  Bos.  and  Pull.  K.  U.  101. 

«  Paley,  Law  of  Principal  and  Agent,  276. 

■  Per  Holt,  C.  J.,  Anon.  12  Mod.  f^^, 

•  Anita,  309,  el  sey. 

'  Pothier,  No.  168. 
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pUcable,  in  whatever  way  the  holder  of  the  insthimeiit  has 
got  possession  of  it,  whether  by  his  own  unUtwful  act,  or  by 
accident,  or  by  the  negligence  of  the  true  creditor.  It  is 
also  applicable  where  the  holder  endeavours  to  get  payment 
by  an  indorsement  forged  in  name  of  the  true  creditor  in  his 
favour ;  for  this  is,  in  fact,  no  indorsement,  and,  however  dex* 
terously  it  may  be  executed,  the  debtor  is  no  more  justified  in 
paymg  on  the  faith  of  it,  than  he  would  be  entitled  to  take 
credit  against  a  person  who  had  funds  in  his  hands  for  paying 
a  draft  forged  in  his  name  '.  The  same  doctrine  applies  to 
payments  made  to  a  person  claiming  on  a  forged  commission 
of  factory,  though  the  contrary  is  said  to  have  been  once  deci- 
ded <•  In  all  these  cases,  proper  care  would  have  detected 
the  forgery  ;  and  the  debtor  must  take  the  risk  of  paying  with- 
out exerting  such  care  ^.  Cases  may  be  conceived,  in  which 
the  negligence  or  fraud  of  the  creditor  may  have  afforded  him 
ground  to  believe  that  he  was  safe  in  paying,  and  such  negli- 
gence or  fraud  may  give  him  a  good  claim  against  the  credi- 
tor. But  the  title  ex  facie  of  the  biU  or  note  cannot  justify 
payment.  He  will  not  even  be  justified  for  paying  on  a  bill  or 
note  payable  to  the  bearer,  when  the  holder's  right  is  liable 
to  suspicion.  For  instance,  it  has  been  decided  that,  when 
bankers  paid,  without  inquiry,  a  check  which  had  been  drawn 
by  a  customer,  but  was  torn  by  him  and  thrown  away  as  use- 
less, and  afterwards  pieced  together  by  some  stranger  who  pre- 
sented it,  the  rents  being  still  visible,  they  could  not  take  credit 
for  it  in  their  customer's  account  *•  When  the  indorser  of  a 
bill  lodges  money  with  his  bankers  to  pay  it,  and  the  banker's 
clerk,  by  mistake,  pays  with  it  another  bill  for  the  same  sum, 
payable  at  the  same  place,  and  accepted  by  the  same  person, 
it  has  been  held  that  the  party  depositing  the  money  has  no 
claim  against  the  person  who  has  got  payment,  but  only  against 
the  bankers  ^.     In  another  case  ^,  where  a  part^  at  whose  house 

'  In  Borland  v.  Thistle  Bank  of  Glasgow,  Feb.  1768,  Morr.  877,  It  was 
found  that  a  hank  was  not  bound  to  pay  ralue  for  notes  forged  in  their  Aame, 
and  tliat,  when  a  forged  note  is  presented,  they  are  entitled  to  stop  its  currency, 
!>y  putting  a  doquet  on  it,  certifying  that  it  is  a  forgery. 

*  Forbes.  117  la  •  Vide  Forbes,  lia 

*  Scholey  r.  llamsbottom,  2  Campb.  485,  per  Lord  Elienborougb. 

*  Rogers  r.  Kelly,  2  Cumpb.  l^H^  per  Lord  Ellcnborough. 

'^  Davies  r.  Watson  and  Broiiglitun,  2  Nev.  and  Mann,  709.      * 
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a  bill  had  been  drawn  payable,  but  who  had  not  undertaken  it, 
paid  it  by  mistake  to  an  indorsee,  instead  of  another  bill  of  dif- 
ferent amount  which  he  had  accepted,  it  was  decided,  that  he 
could  not,  on  the  acceptor's  bankruptcy,  recover  its  amount 
from  the  drawer.  It  does  not  even  seem  to  have  been  held 
that  he  could  get  it  back  from  the  indorsee.  But  it  has  been 
held,  that,  when  bankers  discount  a  bill  on  a  forged  indorse- 
ment, and  its  amount  has  been  repaid  to  them  through  mis- 
take, by  a  friend  of  the  person  whose  name  is  forged,  they 
are  liable  in  repetition  '• 

The  efficacy  of  payments  to  bankrupts,  or  those  in  the  ma^- 
nagement  of  their  esta^s,  shall  be  afterwards  discussed,  in  the 
Chapter  on  Bankruptcy. 

*  Archer  v.  Bank  of  England,  2  Dougl.  637. 
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Section  II. 
Time  of  Payment. 

It  follows  from  what  has  been  ahready  stated,  that  a  bill  or 
note  transferable  by  delivery  cannot  be  safely  paid  to  the  bearer 
before  it  becomes  due  ^  It  has  been  held  that  a  banker  who 
paid  a  check  which  had  been  lost,  the  day  before  it  fell  due, 
to  a  party  who  presented  it,  (though  he  had  no  notice  of  the 
loss,)  was  bound  to  pay  it  again  to  the  loser  <.  ^ 

The  same  observation  applies  to  such  premature  payment, 
when  made  to  a  person  holding  a  mandate  from  the  creditor, 
because  the  mandate  may  be  recalled  before  the  term  of  pay- 
ment. There  does  not,  however,  appear  to  be  risk  in  paying, 
even  before  the  term  of  payment,  to  a  person  specially  named 
aj9  payee  or  indorsee,  whether  he  holds  the  bill  or  note  on  his 
own  account,  or  as  mandatary  for  another,  if  his  right  ex  fade 
of  it  is  unqualified '.  The  contrary  doctrine,  which  has  been 
laid  down  by  some  authors  %  proceeds  on  the  exploded  notion 
that  the  payee's  right  is  only  a  mandate,  which  the  drawer  may 
recall  before  the  term  of  payment.  But,  if  the  debtor,  from 
the  prospect  of  some  benefit  by  the  rate  of  exchange  or  other- 
wbe,  should  ofier  payment  before  the  term  arrives,  the  credi- 
tor is  not  boimd  to  take  it,  since  the  term  of  payment  is  a  con- 
dition of  the  bill  or  note,  fixed  equally  for  behoof  of  both  par- 
ties '.  If  the  creditor  has  funds  of  the  debtor  in  his  hands, 
he  cannot  retain  them  in  security  of  a  bill  or  note  tiU  it  falls 
due,  unless  the  debtor  becomes  insolvent^.  But  his  right 
of  retention  is  complete  at  the  term  of  payment ;  and  if  he 
has  money  of  the  debtor  in  his  hands,  he  may  immediately  ap- 
ply it  in  payment.    In  an  English  case '',  it  was  decided  that  a 

>  AnUa,  310. 

*  Da  Silva  v.  Fuller,  anita,  340. 

■  Forbes,  109;  Dupuysde  la  Serra,  12,  7. 

«  MoUoy,  B.  2,  c.  IQ,  §  32,  and  Malynes,  C.  6.  Obs.  10. 

»  Forbes,  108.  •  Vidt  2  Bell,  96. 

*  RogersoD  v.  Loshbrooke,  7  Moore,  412. 
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banker  might  apply  a  customer's  money  in  his  hands  to  the  ex- 
tinction of  a  bill  accepted  by  the  customer,  which  the  banker 
had  acquired  by  discounting  it,  though  the  customer  died  on 
the  day  that  it  fell  due,  the  bill  having  been  written  off  in  the 
banker's  books  as  paid,  an  hour  before  he  heard  of  the  custom 
mer's  death.  In  Scotland,  the  law  would  have  warranted  him 
to  pay  the  one  debt  by  the  other,  without  any  operation  in  his 
books.  But,  in  the  same  case,  it  was  decided,  that  the  banker 
could  not  set  off  any  part  of  the  sum  due  to  his  customer  against 
a  note  granted  by  him  which  the  banker  had  discounted,  and 
of  which  the  term  of  payment  was  not  arrived,  seeing  he  had 
given  credit  for  it  till  then.  This  was  held  to  exclude  the 
application  of  the  English  statute  of  set-off,  and  it  would 
have  excluded  compensation  in  Scotland. 

By  the  law  of  Scotland,  as  well  as  of  England,  bills  or  notes 
are  not  payable  till  the  third  day  after  the  term  of  payment. 
^  These  three  days  are  called  days  of  grace.  It  is  said  by  one 
author ',  that  the  debtor  may  insist  on  the  creditor  taking 
payment  when  the  bill  or  note  falls  due,  though  the  days  of 
grace  have  not  expired,  they  being  merely  an  indulgence  to 
him.  This  rule  has  not  been  followed  by  us.  At  all  events, 
the  bill  or  note  must  be  paid  on  the  last  day  of  grace  ;  and, 
if  it  should  fall  on  a  Sunday,  or  a  day  when,  by  public  autho- 
rity*, no  business  can  be  done,  payment  must  be  made  on  the 
preceding  day  ^.  Days  of  grace  are  allowed  on  all  bills  or 
notes  payable  at  a  definite  term,  whether  after  date  or  after 
sight.  No  days  of  grace  are  allowed  on  bills  or  notes  payable 
on  demand.  The  same  rule  has  been  laid  down  by  some 
authors  with  regard  to  bills  or  notes  payable  at  sight  *.  But 
it  was  taken  for  granted  in  an  early  English  case  ^,  that  days 
of  grace  were  to  be  allowed  on  such  bills.  The  same  thing 
was  also  assumed  in  another  case  ^,  where  it  was  doubted 
whether  they  were  allowed  on  a  bill  payable  a  certain  time 

t  Dupuysde  la  Serra,  c.  12,  §  9.  *  Forbes,  104. 

'  This  was  decided  in  Smith  and  Payne  v,  Laing,  Arthur  and  Co.,  29th  June 
1786,  Morr.  1612. 

*  Forbes,  107  ;  Pothier,  172;  Jousae  de  TOrdonnaoce,  1673,  68;  Beawes, 
No.  256;  Kyd/lO. 

*  Dchers  v.  Harriot,  1  Show.  163. 

'  Coleman  v.  Sayer,  1  Baruardist.  303. 
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4ifier  sight.  Againi  in  a  case  %  where  the  question  was, 
whether  a  bill  payable  at  sight  was  included  under  an  except 
tion  in  the  stamp  act,  23  Oea.  111.  c.  49>  §  "^9  in  fayour  of 
bUls  payable  on  demand^  the  Court  decided  that  it  was  not ; 
and  Buller,  J.^  mentioned  a  caae  tried  before  Willes,  C.  J«» 
in  London,  in  which  a  jury  of  merchants  were  of  opinion  that 
days  of  grace  are  allowed  on  bills -payable  at  sight.  In  Am- 
st^dam,  days  of  grace  are  allowed  on  such  bills  *•  There 
has  been  no  decision  on  this  subject  in  Scotland. 

By  the  law  of  Scotland,  payment,  whether  of  a  foreign  or 
an  inland  bill,  (for  they  are  both  on  the  same  footing  in  this 
respect,)  must  be  made  at  any  hour  of  the  last  day  of  grace 
when  it  is  demanded  ^.  In  England,  this  rule  has  been  long 
established  with  regard  to  foreign  biUs,  it  being  laid  down 
that  the  holder  is  entitled  and  bound  to  protest  on  the  last 
day  of  grace,  if  payment  is  not  made  on  that  day  when  de- 
manded ^,  or  at  least  is  not  offered  in  such  time^  that  the 
holder  may,  in  case  of  non-payment,  take  a  protest  that  day. 
In  inland  bills,  it  was  once  held  that  the  debtor  had  all  the 
last  day  of  grace  to  pay  them '.     But  this  rule  was  afterwards 

>  J*  Anson  o.  Tbomai,  Btyley,  98,  note  22.  This  author  also  eipresses  his 
own  opinion,  244-5,  that  days  of  grace  are  aUowed  on  bills  payable  after  sight. 
VidB  likewise  Selwyn's  K.  P.  353,  5th  edition. 

'  Forbeo,  107. 

•  In  CluickshaUks  v.  Mitchell,  ]7.29ih  June  1748,  Morr.  1576,  being  the 
.case  of  a  bill  drawn  in  Scotland  on  London,  the  Court,  aAer  evidence  as  to  the 
practice  regarding  foreign  bills,  dedded  that  the  protest  was  null,  when  taken 
the  day  after  expiration  of  the  days  of  grace.  The  argument  of  the  luccessftil 
party  was,  that  the  daya  of  grace  were  not  a  delay  of  payment,  but  tn  indal- 
gebce,  not  inconsistent  with  a  protest.  It  was,  of  coarse,  implied  thut  the 
debtor  was  bound  to  make  payment  at  apy  time  on  the  last  day  of  grace,  since  a 
protest  could  not  then  be  competent  for  non-payment,  unless  poyment  was  due. 
The  same  principle  was  followed  In  Tod  v.  Maxwell,  18th  July  1758^  Morr. 
1563,  wher*  a  bill  on  London  was  found  not  to  be  pro|ierly  negotiated  by  piv- 
testlog  it  the  day  after  expiration  of  the  days  of  grace.  Although  both  these  are 
instances  of  foreign  bills,  no  distinction  in  principle  appears  Cb  have  been  ever 
recognised  in  Scotland  on  this  point  betwixt  them  and  inland  bills* 

^  The  law  is  laid  down  almost  in  those  terms.  In  Taasel  v.  Lee,  I  Lord  Raym. 
743. 

■  Per  Buller,  J.,  in  Colkett  v.  Freeman,  2  T.  R.  61.  The  satne  dpiAitfn  wis 
laid  down  by  Lord  Kenyon,  C.  J.,  in  I^eftley  t.  Milltf,  4  T.  R.  174.  But  it 
was  then  disputed  by  Buller,  J.,  who  laid  it  down  as  a  settled  mle,  that  "  die 
"  nature  of  the  acceptor's  undertaking  is  to  pay  the  bill  on  demand  it  any  time 
**  of  the  third  day  of  grace.'*   The  case  was  decided,  nbt  on  this  genend  groundf 
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disputed  ' ;  and  it  seems  to  baye  been  at  last  settled,  as  held 
in  Scotland,  that,  if  the  debtor  refusies  payment  at  any  time 
on  the  last  day  of  grace,  the  bill  may  be  immediately  pro** 
tested  *. 

The  mode  of  computing  the  term  of  payment,  whether  with 
reference  to  the  time  mentioned  in  the  bill  or  note,  or  the  num- 
ber of  additional  days  allowed  as  days  of  grace,  varies  in  dif- 
ferent countries.  When  a  bill  or  note,  drawn  in  one  country 
and  payable  in  another,  is  payable  a  certain  time  after  date, 
the  computation  of  the  term  of  payment  is  understood  to  d^ 
pend  on  the  style  or  mode  of  calculating  time  that  prevails  in 
the  place  where  it  is  drawn  ^.  For  the  term  of  payment,  in 
that  case,  bears  reference  to  the  date^  which  must  depend  on 
the  style  of  the  country  where  the  bill  was  dated.  In  all 
other  cases,  the  term  of  payment  must  be  computed  according 
to  the  style  of  the  country  where  the  bill  is  payable,  as,  in 
all  particulars  of  the  contract,  parties  are  understood,  (unless 
the  contrary  is  expressed,)  to  have  in  view  the  law  of  the 
country  where  it  is  to  be  performed  *.  In  bills  payable  after 
date,  the  date  must  be  reduced  or  carried  forward  from  the 
style  of  the  place  where  the  bill  was  drawn,  to  that  of  the 
place  where  it  is  payable ;  and  the  term  of  payment  calcu- 
lated from  the  date  thus  carried  forward '. 

The  days  of  grace  are  regulated  by  the  custom  of  the 
country  where  the  bill  or  note  is  payable.  In  England  and 
Scotland,  as  in  most  countries  of  Europe,  they  are  exclu- 
sive of  the  day  on  which  it  falls  due  ^.  But  in  Hamburgh, 
where  the  days  of  grace  are  eleven,  it  is  said  to  have  been 
decided ',  that  the  holder  need  not  present  for  payment  till 

but  on  the  special  terms  of  the  English  act  9  and  10  W.  III.  regarding  protests 
on  inland  bills. 

*  Per  Lord  AWanlcy  in  Haynes  v.  Birks,  3  Bos.  and  t'ull.  599,  who  obser- 
ved that  the  rule,  though  laid  down  by  Lord  Kenyon  in  LeAley  v.  Mills,  note 
2,  was  not  assented  to  by  Buller,  J. 

*  This  doctrine  was  laid  down  by  Lord  Ellcnborough  in  Burbridgc  v.  Man- 
ners, 3  Campb.  194)  and  afterwards  assented  to  by  the  Lord  Chancellor  in  Mo- 
linc  erpor/e,  19  Ves.  216.  The  same  rule  seems  to  be  implied  in  Hume  0. 
Peploe,  8  East.  168-9. 

>  Marius,  89-90;   Bayley,  249. 

*  Marius.  100. 1.  •  Ibid.  89;   Bayley,  249. 

"  Forbes  104.  '  Goldsmith  c;.  Shev ;  vide  Bsylry,  246. 
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tlie  eleventh  day,  if  it  is  a  post-day  ;  although,  if  it  is  not, 
he  must  present  the  immediately  preceding  post-day.  K 
the  drawee  resides,  not  at  Hamburgh,  but  at  Bremen,  or 
some  place  in  daily  intercourse  with  it,  it  is  enough  to  pre- 
sent the  bill  or  note  on  the  eleventh  day,  though  not  a  post- 
day  *. 

•  A  bill  or  note  drawn  between  two  countries  is  sometimes 
also  made  payable  at  usance  ;  which  is  the  period  usually  al- 
lowed for  the  payment  of  bills  or  notes  between  two  countries^ 
Usance  varies  from  fourteen  days,  to  one,  two  or  three  months 
after  the  date  of  the  bill.  Double  or  treble  usance  is  twice 
or  three  times  the  usual  time,  and  half  usance  is  half  that  time. 
The  days  of  grace  are  added  after  expiration  of  usance  spe- 
cified in  the  bill. 

A  table  is  subjoined  in  the  Appendix  of  the  number  of  days 
of  grace  allowed  in  different  countries  of  Europe,  as  well  as 
the  length  of  the  usances  established  betwixt  different  coun- 
tries. 

When  a  bill  or  note  is  payable  a  certain  time  (whether  ex- 
pressed in  days,  months,  or  usances,)  after  date  or  after  sight, 
this  period  b  computed  exclusive  of  its  date  or  day  of  pre- 
sentment '.  When  the  term  that  it  has  to  run  is  expressed  in 
months,  calendar  months  and  not  lunar  months  are  under- 
stood '.  Though  one  of  these  months  should  be  longer  than 
the  succeeding  month,  the  term  of  payment,  if  a  month,  is 
never  carried  into  the  third  month.  For  instance,  whether  a 
bill  or  note  be  dated  on  28th,  29th,  30th,  or  31st  January,  if 
it  is  made  payable  a  month  after  date,  it  will  become  due  on 
28th  February,  or,  in  leap  year,  on  the  29th  *.     It  has  been 

>  Goldsmith  t;.  Bland,  Bayley,  246. 

*  This  WAS  decided,  as  to  a  bill  payable  after  date,  in  Hague  v.  French,  3  Bos. 
and  Pull.  173;  as  to  bills  payable  after  sight,  it  was  held  by  Treby,  C.  J.,  in 
Bellasis  v.  Hester,  1  Lord  Raym.  280,  and  was  taken  for  granted  in  Campbell 
V,  French,  6  T.  R.  212. 

>  Beawes,  No.  253. 

*  Kyd,  6,  Beawes,  No.  253-5 ;  Marius,  74  ;  Forbes,  104-5.  In  Jarron  o. 
Smith  &  Co.,  17th  June  1803,  Morr.  App.  to  Bill,  18,  where  a  bill  was  dated 
on  30th  April,  and  payable  three  months  after  date,  it  is  said  to  hare  been  held 
"  that,  by  the  practice  of  merchants,  the  2d  August  was  the  last  day  of  grace,** 
not  the  3d,  which  it  would  hare  been  according  to  tlie  rule  stated  in  tlie  text. 
But  this  was  not  decided,  and  the  foregoing  authorities  seem  to  prove,  that  the 
contrary  is  the  practice  of  merchants. 
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laid  down  by  Marius  %  that  when  a  bill  or  note  is  payable  in 
a  month  and  a  half,  or  half  a  month,  the  half  month  must  be 
held  to  consist  only  of  fifteen  days.  But  a  modem  French 
author '  holds,  that  it  should  be  sixteen  days,  thus  giving  the 
debtor  the  benefit  of  the  31st  day. 

When  no  term  of  payment  is  mentioned  in  a  bill  or  note, 
it  would  probably  be  held  payable  at  sight  ^,  and  days  of  grace 
would  be  allowed  on  it.  It  is  stated  that  no  days  of  grace 
are  claimed  on  bank-post  bills  payable  after  sight ;  the  cur- 
rency of  which,  it  is  said,  commences  on  the  day  after  their 
presentment  *.  It  is  the  custom,  on  all  bills  payable  to  the 
excise,  to  allow  six  days  in  addition  to  the  days  of  grace,  on 
payment  of  a  shilling  to  the  clerk  for  his  trouble,  at  the  end  of 
the  six  days ;  and  this  custom,  being  general,  has  been  re- 
cognised in  one  case,  where  the  commissioners  of  excise,  be- 
ing payees  of  a  bill,  having  given  the  additional  six  days. 
Lord  Mansfield  held  that  they  were  not  thereby  cut  off  from 
their  recourse  against  the  drawer  *.  It  is  said  that  this  prac- 
tice does  not  now  prevail  ®. 

K  the  creditor  in  a  bill  or  note  will  not  take  payment  when 
it  is  due,  the  debtor  should  tender  it  to  him  by  form  of  in- 
strument. It  is  said  to  have  been  decided,  that  such  a  ten- 
der, even  without  consignation,  will  free  him  from  interest  ^. 
But  consignation  in  some  responsible  bank  seems  to  be  the 
only  mode  of  freeing  him  from  future  claim.  It  would  appear 
sufficient  if  made  by  instrument;  but  he  will  be  freed  from 
all  challenge,  if  it  is  made  by  warrant  of  a  judge  ^.  Con- 
signation will  not  be  sufficient,  without  a  previous  tender  *®. 
Nor  will  consignation  in  Scotland  be  sufficient  on  a  debt  pay- 
able in  London,  unless  the  amount  of  exchange  is  also  con- 
signed".    The  creditor  is  not  bound  to  accept  an  offer  of 

I  93.  '  Pardessus,  No.  251. 

>  Walker  v.  Atwood,  11  Mod.  190;   Scarlett,  C.  H,  R.  5;  Forbes,  lOk 

*  Lovelass,  247.  •  Wilford  v.  Hankin,  cited  by  Chitty,  409. 

*  Chilty,  409.  '  Forties,  112. 

■  Boick  V.  Blackwood,  12ai  July  1703,  cited  by  Forbes,  102-3. 

*  This  is  the  mode  suggested  by  Forbes,  1 12. 

**  Earl  of  Quecnsberry  v.  Duke  of  Buccleugh,  9ih  July  1675,  cited  by  For- 
bes, 112. 

"  In  Temple  o.  Wallace,  18th  Feb.  1701,  also  cited  by  Forbes,  112,  a  person 
who  had  suspended  a  charge  on  a  debt  of  Uiis  kind  upon  consignation,  was  or> 
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payment  from  the  debtor  or  any  third  party,  after  the  bill 
and  protest  hare  been  sent  away,  or,  even  though  they  should 
not,  after  he  has  re-drawn  for  the  value'.  Indeed,  it  would 
appear,  that  he  is  not  bound  to  accept  such  an  offer,  even 
when  made  on  the  last  day  of  grace,  after  payment  has  been 
refused  and  the  bill  protested,  unless  the  expense  of  the  pro- 
test is  also  offered '.  A  tender  of  payment  by  the  drawer  or 
indorsers  of  a  bill  or  note  is  sufficient,  when  made  as  soon  aa 
they  have  got  notice  of  non-payment  *.  But,  as  each  of  them 
has  guaranteed  payment  by  the  proper  debtor,  the  expenses 
incurred  through  his  non-payment  must  likewise  be  tendered. 

• 

dained  to  uplift  the  conugned  money,  and  pay  it  at  London,  where  tbe  debt  w«9 
payable,  as  he  bad  not  consigned  the  amount  of  the  exohange. 

'  Forlies,  lia 

"  In  the  English  case  of  Leftley  v.  Mills,  4  T.  R.  170,  where  payment  of  a 
bill  was  offered  on  the  last  day  of  grace,  aAer  it  had  been  refused  on  the  same 
day,  and  a  protest  taken,  the  creditor  was  found  not  entitled  to  the  eipenae  of 
the  protest.  But  this  decision  proceeded  on  the  terms  of  the  English  act  9  and 
10  Wil.  III.  c.  17,  which  were  held  not  to  authorise  a  protest  on  inland  bills  till 
aAer  the  last  day  of  grace. 

*  This  waa  decided  in  Walker  v.  Barnes,  5  Taunt.  £40,  by  the  Court  of  Com- 
moB  Plea^,  in  a  question  with  the  drawer ;  it  being  held  that  he  was  not  boun^ 
to  pay  till  within  a  reasonable  time  after  he  had  got  notice,  (in  this  case  he  ten- 
dered payment  the  day  after,)  as  be  could  not  knpw  till  then  who  was  the  holder 
of  the  bill.  But  the  true  doctrine  appears  to  be,  that  the  drawer  and  indorsers 
ought  to  be  always  ready  to  make  payment  at  any  time  after  the  bill  or  note  has 
flillen  due^  and  will  therefore  be  liable  immediately  upon  receiving  notice; 
Bayley,  350,  and  Siggars  v,  Lewis,  2  Dowl.  P.  C  1.  Cr.- M.  and  R.  370, 
4  Tyrwh.  847,  S.  C.  po$t,  under  the  head  of  Notice. 
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Sbction  III. 

Place  of  Payment, 

It  is  a  question,  if  a  bill  or  note  does  not  specify  a  place  of 
payment,  whether  the  acceptor  or  grantor  is  bound  to  seek 
out  the  creditor,  and  make  payment,  or  whether  the  latter 
ought  to  apply  for  it  ?  This  question  cannot  occur  unless  with 
the  acceptor  or  grantor,  who  are  the  proper  debtors ;  for 
the  other  parties  cannot  be  bound  to  pay,  or  even  to  know 
that  the  proper  debtors  have  failed,  till  it  is  notified  to  them. 
But  the  proper  debtors  must  pay  absolutely,  and  at  all  events. 
As  to  them,  Forbes  %  though  he  notices  the  question  now 
stated  as  being  discussed  unsatisfactorily  by  a  foreign  jurist  *, 
does  not  decide  it,  but  lays  down  a  distinction  between  the 
place  where  payment  ought  to  be  made,  and  that  where  it 
may  be  sued  for,  and  then  proceeds  to  say,  that,  where  no 
place  of  payment  is  specified,  the  creditor  ought  to  require  it 
^<  at  the  debtor's  dwelling-house,  or  shop,  or  office,  and  there 
"  protest  for  want  of  it."  This  passage  seems  to  refer  only 
to  what  the  creditor  should  do  to  preserve  his  recourse  against 
the  drawer  and  indorsers,  of  which  afterwards.  But,  as  to 
the  question,  where  a  debtor  ought  to  pay  when  no  place  is 
specified,  it  seems  to  be  held  in  England,  that  he  is  bound 
to  seek  out  his  creditor ;  and  that  the  latter,  when  the  debt 
becomes  due,  may  raise  an  action  without  giving  him  notice '. 
Accordingly,  in  the  case  of  bills  and  notes,  it  has  been  held 
not  necessary  for  the  creditor  to  aver  a  demand  on  the  debtor, 
even  when  a  note  is  payable  on  demand,  as  the  obligation 
implies  an  absolute  debt  preceding,  which  even  the  words 
"  on  demand"  do  not  qualify  *.     This  rule,  however,  seems 

'111-12.  *  Scaccia,  §  2.  Gloss.  5,  N.  220-31. 

'  Chitty,  391,  and  auUioritiei  there  referred  to. 

*  This  was  held  in  Rumball  v.  Ball,  10  Mod.  38,  which  was  the  case  of  a 
note  payable  on  demand ;  and  in  Fraropion  v.  Coulson,  1  WiU.  33,  which  was 
the  case  of  a  note  payable  four  mpntlis  after  date.  The  same  rule  was  also  held 
in  Wegersloffv.  Keene,  1  Str.  222. 
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to  be  considered  by  a  recent  author  as  too  strict,  and  he 
has  suggested  that  the  holder  should  perhaps  be  required  to 
present  the  bill  or  note  to  the  debtor  before  being  entitled 
to  sue  him  for  it '.     With  regard  to  debts  generally,  when  a 
debtor  engages  to  pay  without  specifying  a  place  of  payment, 
he  contracts  an  absolute  obligation  to  pay  the  creditor  at  the 
term  of  payment,  and  is  bound  to  do  so  wherever  the  creditor 
inay  be,  while  the  creditor  fulfils  his  part  of  the  contract  by 
receiving  and  discharging  the  debt.     This  rule  seems  appli- 
cable to  bills  or  notes  so  far  as  regards  the  payee,  who  must 
be  known  to  the  granter  or  acceptor.     Nor  is  it  incompatible 
with  the  rule,  that  the  creditor  must  present  the  bill  or  note, 
and  afterwards  take  a  protest,  to  authorise  summary  diligence, 
even  against  the  acceptor  or  granter ;  because  this  is  merely 
a  requisite  of  summary  diligence,  and  does  not  apply  when  it 
is  not  used.     There  is,  indeed,  an  exception  in  bills  or  notes 
payable  on  demand,  and  at  or  after  sight ;  because,  although 
there  is,  in  both  cases,  a  debt  due,  the  debtor  does  not  seem 
bound  to  pay,  in  the  latter  case,  till  the  bill  or  note  has  been 
presented  to  him,  at  least  for  acceptance,  or  in  the  former  case, 
till  the  creditor  makes  a  demand.     It  does  not  seem  correct 
to  hold,  as  in  England,  that  an  action  is  a  sufficient  demand, 
since  neither  action  nor  diligence  appears  to  be  competent  till 
the  debtor  has  had  an  opportunity  to  pay  and  has  refused.   In 
all  other  cases,  the  rule  now  stated  appears  to  be  correct  with 
reference  to  the  original  creditor  *.    But,  although  the  debtor 
has  rendered  himself  also  liable  to  any  indorsee  or  holder  ac- 
tual or  ftiture,  neither  party  could  contemplate  an  obligation 
by  him  to  make  payment  to  them,  without  notice  who  is  the 
holder.     In  the  case,  therefore,  of  a  holder  difierent  from  the 
payee,  presentment  or  notice  seems  necessary  to  warrant  an 
action  even  against  the  acceptor. 

What  has  been  now  stated  refers  to  those  cases  where  no 
place  of  payment  is  specified.  The  effect  of  such  specification, 
whether  in  the  body  of  a  bill  or  note,  or  subjoined  to  the  ac- 

<  Cbitty,  302. 

*  The  case  of  Sowtrd  v.  Palmer,  8  Taunt.  277,  appears  to  bave  been  de- 
dded  on  an  opposite  principle.  But  that  case  was  somewhat  special,  and  does 
not  appear  sutiScient  to  overrule  the  general  doctrine  now  stated.    - 
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ceptancc,  or  in  a  separate  memorandum,  shall  be  considered 
with  reference  to  the  presentment  of  bills  and  notes.  In  the 
meantime,  it  may  be  stated,  that,  when  a  place  of  pajnnent  is 
mentioned  in  the  body  of  a  bill  or  note,  payment  ought  to  be 
made  at  that  place,  and  that  the  law  of  that  place  must  regu- 
late the  mode  of  payment,  being  in  view  when  the  parties  sti- 
pulated that  the  contract  should  be  there  performed.  Bills  or 
notes  signed  by  a  company  must  be  presented  at  their  place  of 
business,  since  it  is  there  that  they  do  business  as  a  company  '• 

*  Vid€  1  Bell,  324,  4ch  cditioo. 
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Section  IV. 
Mode  of  Payment. 

1.  In  coin. 

It  has  been  explained,  that  bills  or  notes  must  be  paid 
absolutely,  and  that  they  cannot  contain  an  obligation,  eith^ 
to  make  payment,  or  to  do  some  other  act.  Forbes'  has 
mentioned  an  obligation,  either  to  procure  a  discharge  of 
certain  bills,  or  to  pay  the  value.  But  thb  appears  to  have 
been  a  separate  agreement,  not  an  obligation  in  a  bill  or 
note.  It  has  been  likewise  shewn,  that  the  payment  of  bills 
or  notes  must  be  stipulated  and  made  in  money,  not  in  other 
commodities.  They  must  also  be  paid  in  the  coin  stipulated, 
or,  if  no  coin  is  mentioned,  in  that  which  is  the  legal  money 
in  the  place  of  payment.  It  is  a  question,  yiz.  whether  the 
debtor  or  creditor  is  to  bear  the  depreciation,  or  reap  the 
benefit  of  any  rise  during  the  currency  of  the  obligation,  in 
the  coin  in  which  pajnnent  is  stipulated?  Forbes*  decides, 
that,  in  that  event,  the  creditor  must  bear  the  loss  or  take  the 
benefit,  unless  he  has  specified  the  value  of  the  coin,  in  which 
case  he  says,  the  number  of  pieces  will  be  greater  or  smaller 
as  their  value  has  been  diminished  or  enhanced.  Even  this 
stipulation,  he  seems  to  hold,  would  only  be  applicable  to  al- 
terations of  value  made  by  custom,  and  not  to  those  made  by 
public  authority,  which  must  decide,  in  all  cases,  the  denomi- 
nation of  the  coin,  so  that  the  creditor  must  suffer  the  risk  of 
any  change  made  by  authority  before  the  term  of  payment, 
though  he  is  not  boimd  to  take  payment  in  coin  just  about  to 
be  cried  down  *.  According  to  this  doctrine,  the  creditor  must 
take  payment  in  the  stipulated  coin,  according  to  its  value  at 
the  time  of  payment,  without  regard  to  any  change  made  in  it 
after  the  date  of  the  bill  or  note,  by  the  law  of  the  country 
where  payment  is  to  be  made,  the  parties  being  imderstood  to 
have  in  view  the  state  of  things  where  the  contract  is  to  be 
performed,  at  the  time  of  performance.    Yet  it  was  found,  in 

•  103-4.  «  101-2,  •  loa 


DEPRECIATION— REMITTANCE  BY  BILLS.         387 

an  English  caseS  that  a  bill  drawn  in  London  on  a  merchant 
in  Portugal,  payable  in  milrees,  must  be  paid  according  to  the 
yalue  of  that  coin  when  the  bill  was  drawn,  (as  there  had  been 
a  depreciation  before  it  was  presented) ;  because,  though  an 
alteration  in  EngUsh  coin,  by  public  authority,  might  affect 
the  contracts  of  English  subjects,  no  such  alteration  made  by 
a  foreign  government  could  have  this  effect.  It  might  have 
been  answered,  that  the  parties,  in  making  the  contract,  had 
a  view  to  the  law  of  the  country  where  it  was  to  be  performed. 
But  although  a  note  payable  at  Paris,  or,  at  the  bearer's  op- 
tion, in  London,  according  to  the  course  of  exchange  on  Paris, 
should  be  drawn  when  there  is  a  direct  course  betwixt  London 
and  Paris,  and  this  should  be  interrupted  before  the  term  of 
payment,  the  granters  will  be  liable  according  to  the  circui- 
tous course  of  exchange  which  exists  at  that  date  *.  This  de- 
cision seems  to  recognise  the  doctrine,  that  parties  must  be 
held  to  contemplate  the  state  of  things  at  the  term  of  pay«« 
ment. 

2.  By  bills  or  checks. 

The  effect  of  payment  by  a  remittance  of  bills  by  post,  al- 
though they  should  be  lost,  has  been  already  discussed  ^.  In 
the  case  of  an  agent  receiving  payment  for  his  principal,  and 
remitting  the  money  by  bills  from  third  parties,  it  has  been 
decided  \  that  a  steward  in  the  country  who  sends  rents  to 
his  master  in  London,  by  taking  bills  from  persons  who  are 
reputed  of  credit  and  substance,  will  not  be  responsible  though 
the  bills  are  dishonoured  and  the  money  lost ;  and  the  same 
doctrine  is  held,  if  a  trustee  or  agent  lodges  money  belonging 
to  his  constituent  with  a  banker  then  in  good  credit,  who 
fails  ^.  But  it  has  been  also  decided,  that,  if  he  deposits  his 
constituent's  money  with  his  banker  as  his  own,  and  not  in  his 
constituent's  name,  so  that  he  might  have  drawn  it  out  on  his 
own  account,  he  must  suSer  the  loss,  if  the  banker  £uls  ^. 

>  D«  Costa  V.  Cole.  Skm.  972.  per  Holt,  C  J. 

*  PoUsrd  V   Hemes,  3  Bos.  md  Pull.  335.  >  Aniea,  Sia 

*  Knight  V.  Lord  PljinouUi,  3  Atk.  480.    Firff  on  tliesamesutrject,  Potbier, 
No.  85. 

*  Rowth  V.  Howell,  3  Vet,  566,  per  the  Lord  Chancellor ;  Adamt  v.  Clax« 
ton,  6  Vesey,  996  and  831.  per  Master  of  the  RoTls. 

■  Wren  p.  Kirton,  II  Yet.  381,  |»^  the  Lord  Chancellor. 

2b  2 
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We  have  already  considered  the  effect  of  payment  by  a  draft 
on  the  debtor's  banker,  whether  the  creditor  agrees  or  not  to 
take  the  risk  of  it,  and  also  the  consequence  of  his  not  using 
due  diligence  for  payment  of  it  *. 

Marius  advises  the  holder  of  a  bill,  when  a  draft  on  a  banker 
is  given  him  in  payment,  not  to  give  the  bill  up  till  the  draft 
ifs  paid  ^.  In  one  case,  however,  where  the  plaintiffs,  holders 
of  a  bill,  had  sent  to  their  correspondents  in  London  to  re- 
cover payment,  and  the  latter  gave  it  up  to  the  acceptors  on 
getting  a  check  from  them  for  the  amount,  which  was  dis- 
honoured, the  plaintiffs  were  non-suited,  in  an  action  against 
their  correspondents  for  negligence,  as  they  had  acted  only 
according  to  the  usual  course  of  trade  '•  But,  where  a  bill 
bad  been  given  up  to  the  acceptors,  on  the  latter  giving  the 
bolder  a  check  in  payment,  which  was  dishonoured,  it  was 
decided  that  the  holder  could  not  recover  against  the  drawer 
and  indorser  without  producing  the  bill  ^.  It  was  not  dis- 
puted that  the  drawer  would  have  been  liable,  if  the  holder 
had  recovered  and  produced  the  bill,  and  the  acceptor  was 
bound  to  ^ve  it  up.  But  it  was  found,  that  the  holder  must 
take  the  risk  of  its  having  been  given  to  the  acceptor,  although^ 
according  to  the  previous  case,  his  agents,  if  employed  to  re- 
cover payment,  would  have  been  entitled  to  run  such  a  risk, 
in  the  usual  course  of  business  ^.  The  acceptor  granting 
a  check  in  payment  will  be  discharged,  if  the  holder  takes 
payment  from  the  banker  on  whom  it  is  drawn  in  his  own  notes, 
though  the  banker  should  fail ;  as  the  holder  thus  gives  a  new 
credit  to  the  bankers,  with  whiofa  the  drawer  of  the  check 
has  no  concern  ^.     The  mere  production  of  a  check  drawn  by 

>  AtOea,  172,  tt  teq,  '  21-5. 

*  Kussell  V.  Hankey,  6  T.  R.  12.  Vide  also  to  the  Mine  effect  Ridley  r. 
l))ackett,  Peake*a  Add.  Case*,  62. 

'  Per  Lord  BUenborougli,  in  Powell  v   Roach,  6  Eap.  76. 

*  In  this  case,  the  holder  had  given  notice  of  non-payment  to  the  indorscrs 
as  soon  as  the  check  was  dishonoured.  Whether  this  was  due  notice  shall  be 
afterwards  considered.  But  the  defendants  had  besides  waived  the  question-of 
notice,  by  promising  to  pay  the  bill  if  it  was  produced. 

*  Vernon  v.  Bouverie,  2  Show.  295-6.  In  this  case  the  holder  of  the  cheeky 
(or  of  notes  on  bis  debtor's  banker,)  might  have  bad  cash,  but  jrather  chose 
notes  from  the  banker,  payable  to  a  party  to  whom  be  owed  rooney«  He  had 
given  his  debtor  a  receipt  on  getting  the  check,  but  this  circumstance  does  not 
•ppear  to  have  been  relied  on. 
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the  debtor  in  the  creditor's  favour,  and  indorsed  by  the  latter; 
has  been  held  to  be  prima  facie  evidence  of  the  contents  being 
applied  to  the  debt  in  question  ',  if  it  is  not  alleged  that  there 
were  other  transactions  between  them',  although,  without  the 
creditor's  indorsement,  the  check,  even  when  drawn  in  his 
name,  will  not  be  evidence  that  he  got  the  money  '•  It  has 
been  suggested  ^,  that  even  the  indorsement  of  the  check  will 
not  be  evidence,  unless  it  is  stamped  as  a  receipt,  such  an  in- 
dorsement not  falling  within  the  exemption  of  the  stamp  act  ^ 
in  favour  of  receipts  "  written  upon  promissory-notes,  bills  of 
"  exchange,  drafts  or  orders  for  the  payment  of  money,  dvly 
^^  stamped  according  to  the  laws  in  force,"  &c.  or  on  foreign 
bills  payable  in  Great  Britain.  But  it  may  perhaps  be  held, 
that  a  receipt  on  the  check  should  not  require  a  stamp,  when 
the  check  itself  requires  none  ^. 

The  holder  of  a  note  having  given  it  up  to  the  granter,  on 
receiving  an  assignment  of  sale  to  his  effects  as  payment,  (which 
assignment,  however,  was  set  aside  on  the  ground  of  the 
granter's  bankruptcy,)  and  the  note  having  been  destroyed, 
he  had  a  decree,  notwithstanding,  against  other  parties  whose 
names  were  on  it,  for  principal,  interest  and  costs,  after  deduct- 
ing what  he  might  receive  from  the  granter's  estate  ''^ 

The  holder  of  a  bill,  by  accepting  a  composition  from 
the  indorser,  is  excluded  from  afterwards  suing  for  the  full 
amount  of  such  bills  as  were  then  in  the  hands  of  an  onerous 
indorsee,  and  had  become  due  ^.     The  creditors  of  a  bank-* 

*  Egg  0.  Barnet,  3  Esp.  196,  p^r  Lord  Kenyon. 

'  In  Aubert  v.  WaUh,  4  Taunt  493,  where  a  number  of  checks  drawn  by. 
the  defendants,  and  paid  to  the  plaintiffs,  was  produced  by  the  former  as  evi- 
dence of  set-oflT  against  the  laiier's  claim,  (there  having  been  various  transac* 
tions  between  the  parties,)  the  Court  of  C.  P.  refused  to  admit  such  evidence, 
as  it  was  not  proved  for  what  consideration  the  checks  had  been  given.  This 
decision  is  nut  inconsistent  with  that  in  Egg  v.  Burnet,  note  1,  where  it  was 
not  alleged  that  there  could  be  any  other  consideration  than  the  debt  in  ques- 
tion. It  hat  been  held  in  Cary  t;.  Gearish,  4  Esp.  9,  and  Lloyd  v.  Sandilands, 
Gow,  16,  that  a  check,  without  any  other  evidence,  does  not  per  m  prove  a 
loan  by  the  drawer  to  the  person  in  whose  favour  it  is  drawn. 

*  Egg  V.  Bar  net,  note  1. 
«  Cbitty,  435. 

*  55  Geo.  III.  c.   184,  Schedule,  Part  1,  vida  Hoccipt. 

*  CbiUy,  Addenda,  800. 

'  Gregory  v.  Russell  and  others,  6  Madd.  186. 

*  Margetson  v.  Aiiken,  3  C.  and  Pay.  338. 
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nipt,  by  taking  bills  from  him  for  a  composition  on  their 
claim,  and  giving  him  a  full  discharge  of  the  debt,  are  pre- 
cluded, even  on  his  failure  to  pay  the  bills,  from  claiming  af* 
terwards,  under  a  sequestration  against  him,  for  more  than 
the  amount  of  the  composition  '• 

3.  Implied  payment. 

It  has  been  held  in  England,  that  a  legacy  by  the  drawer 
of  a  bill  to  the  payee  for  a  larger  sum  than  the  amount  of  the 
bill  does  not  extinguish  it,  though  the  bill  should  happen  to 
be  in  the  payee's  hands,  at  the  testator's  death,  as  the  testator 
had  reason  to  believe,  from  the  negotiable  nature  of  bills,  that 
it  might  have  passed,  before  his  death,  to  a  third  party  '• 
But  a  paper  in  the  creditor's  hand,  dated  after  his  .will,  and 
bearing  that  his  debtor  in  a  note  was  to  pay  no  interest,  **  nor 
*^  shall  I  ever  take  the  principal,  unless  greatly  distressed," 
(it  being  proved  that  the  creditor  died  in  affluence,)  was 
found,  in  a  question  with  his  executors,  to  discharge  the  debt^. 

4.  Indefinite  payment. 

When  the  proper  debtor  in  a  bill  or  note  owes  several  debts 
to  the  holder,  and  makes  an  indefinite  payment,  it  is  a  ques« 
tion,  how  far  this  payment  must  be  applied  to  the  bill  or  note, 
or  to  the  other  debts  due  to  the  holder.  The  general  rule  of 
the  civil  law,  in  the  case  of  indefinite  payments,  was,  that  if 
the  debtor  did  not  appropriate  them,  the  creditor  was  entitled 
to  do  so,  at  the  time  of  payment,  but  not  ex  post  facto  %  so  as 
to  meet  the  state  of  claims  between  them  and  the  debtor  as  at 
an  after  period.  Failing  such  appropriation,  the  indefinite 
payment  was  first  imputed  to  the  debt  most  severe  on  the 
debtor,  or,  otherwise,  to  that  which  had  been  longest  due. 
It  was  likewise  imputed  first  to  interest,  before  principal 
sums  ^*  In  England,  when  the  person  making  an  indefinite 
payment  owes  several  debts  to  the  payee,  the  latter  may  se- 
lect the  debt  to  which  it  shall  be  applied,  without  being  con- 
fined to  the  date  of  the  payment,  or,  where  one  debt  is  secured 
by  sureties  and  another  not^  being  obliged  to  consult  the  in- 
terest of  the  sureties,  by  appropriating  any  part  of  the  pay- 

*  Graham  v.  Cuthbertaon»  9Ui  Dec  1828^  7  &  and  D.  152. 
■  Can  p.  Ea»tbrook,  3  Ves.  561. 

*  Aston  V.  Pyc,  cited  in  £4en  t;.  Smith,  5  Veiey,  350,  note 
«  Dig.  46,  3,  I.  *  Ihid.  46,  3,  5. 
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ment  to  their  debt  *.  There  seems  to  be  only  one  exception 
to  this  doctrine,  vi^.  that,  where  one  debt  might  create  rigo* 
rous  penal  consequences  against  the  debtor,  as  where  he  might 
be  rendered  bankrupt  on  it,  and  another  debt  could  have  no 
such  effect,  an  indefinite  payment  must  be  imputed  to  the  for^ 
mer  debt  '• 

In  Scotland,  the  same  rule  exists  in  favour  of  the  debtor, 
as  to  debts  inferring  a  high  penal  certification  against  him  ; 
for  instance,  when  an  adjudication  has  been  led  against  him 
on  one  debt,  and  not  on  another.  But,  when  no  such  penalty 
attaches  to  any  one  debt,  an  indefinite  payment  will,  with  a 
view  to  the  creditor's  interest,  be  applied  to  the  debt  least 
secured ;  for  instance,  to  one  resting  on  a  personal  obligation, 
in  preference  to  one  heritably  secured,  or  to  one  which  will 
otherwise  be  prescribed,  or  to  a  debt  which  does  not  carry  in« 
terest,  in  preference  to  one  which  does,  or  generally  to  such 
debt  as  the  creditor  chooses '.  We  follow  the  civil  law,  how- 
ever, in  applying  such  payments  to  interest,  before  principal 
sums  \  Farther,  when  there  are  sureties  with  the  debtor  for 
one  debt,  and  none  for  another,  it  has  been  decided  that  the 
creditor  is  bound  to  apply  an  indefinite  payment  to  the  two 
debts,  in  proportion  to  their  respective  amounts,  so  as  to  give 
a  proportional  relief  to  the  sureties  ^.  A  contrary  doctrine, 
indeed,  seems  to  have  been  foUowed  in  one  or  two  recent 
cases  ^0     But  it  may  be  doubted  whether  these  cases,  m  which 

i  Goddard  p.  Cox,  2  Str.  1194>;  fiouinquet  v.  Wray,  6  Taunt  597;  Kirby 
V,  The  Duke  of  Marlborough,  2  M.  and  S.  18  ;  Ploiuer  v.  Long,  1  Surk.  153. 
Vide  Biggs  o.  Dwight,  1  M.  and  Ryl.  30B.  The  judgment  of  the  Court, 
howeYer,  in  that  case,  appears  to  have  proceeded  ultimately  on  the  ground  of 
specific  appropriation  of  the  payment ;  also  Crookshank  p.  Rose,  5  C  and 
Pay.  19,  and  Pbilpott  v  Jones,  2  Ad.  and  Ell.  41,  4  Nev.  and  Mann,  614, 
where  the  Court  allowed  an  inde6nite  payment  to  be  imputed  to  furnishings 
of  agents  under  twenty  shillings  at  onetime,  and  sustained  action  for  the  rest 
of  the  claim,  which  was  unobjectionable. 

'  Megget  p.  Milts,  i  Raym.  285,  per  Holt,  C.  J.,  and  fiowe  v.  Holdsworth^ 
Peake,  N.  P.  C.  64 ;  in  both  of  which  cases,  the  effect  of  imputing  the  pay- 
ment to  the  debt  selected  by  the  creditor  would  have  been  to  render  the  debtor 
bankrupt  on  another  debt. 

'  M'Leod  r.  M*Kenrie,  26th  Jan.  1821,  1  Shaw,  86;  Dickie  v.  Carnie  and 
Co.,  21st  Not.  1834»  IS  S.  D.  B.  71. 

«  Ersk.  iii.  i.  2. 

•  Ibid.  Duchess  of  Buccleugh  o.  Doul,  Feb.  1725,  Morr.  6807. 

*  Cochrane  and  Co.  v.  Matbie,  22d  June  1821,  1  Shaw,  80;  Bannstyne's 
Rcprcfcnutives  v.  Brown's  Trustees,  26th  Feb.  ]825|  3  &  and  D.  593. 
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the  point  does  not  appear  to  have  been  discussed,  are  suffix 
cient  to  alter  the  rule  already  noticed.  As  to  bills  or  notes^ 
a  learned  author  observes,  that  the  holder,  when  he  has  a 
balance  in  his  hands  belonging  to  the  acceptor,  without  other 
cliums  to  set  off  against  it,  is  bound  to  deduct  it  from  the  bill 
before  claiming  on  it  against  the  drawer  or  indorsers  ;  and  he 
cites  a  case  where  this  plea  would  have  been  sustained  at  the 
instance  of  the  indorsers  against  the  holders  of  a  bill,  if  the 
fact  of  the  latter  having  a  balance  belonging  to  the  acceptors 
had  been  proved  '•  But  he  states,  that,  when  the  holder  has 
any  other  claim  against  the  acceptor,  he  is  entitled  to  set  off 
the  latter's  money  in  his  hands  entirely  against  it.  This  doc^ 
trine  does  not,  at  first  sight,  seem  compatible  with  that  already 
mentioned,  viz.  that  when  a  third  party  is  bound  along  with 
the  debtor  as  surety  for  one  claim,  and  there  is  no  surety  for 
another,  the  creditor  receiving  an  indefinite  payment  must 
impute  it  proportionally  to  both  claims.  But,  as  all  the  obli-' 
gants  on  a  bill  or  note,  whether  they  have  signed  for  the  ac- 
commodation of  other  parties  or  not,  are  liable  to  the  holder 
directly  as  principals,  their  mutual  obligations  as  principals 
or  sureties  seem  to  be  merely  relations  inter  se^  which  cannot 
have  effect  against  the  holder,  regarding  the  application  of 
indefinite  payments  made  to  him,  or  for  any  other  purpose. 
A  decision  to  this  effect  has  been  given  in  an  English  case  *, 
where  it  has  been  held,  that  the  creditor  in  a  biU  was  entitled 
to  set  off  the  balance  due  by  him  to  the  acceptor  against,  a 
separate  debt  which  the  latter  owed  to  him,  the  Court  pro- 
ceeding on  the  doctrine,  that  the  creditor  was  entitled  to  im- 
pute a  payment  by  his  debtor  to  what  debt  he  chose.  Nor 
can  the  acceptors  of  a  bill  plead  against  the  holder  any  pri- 
vate arrangement  between  them  and  the  other  parties  as  a 
reason  for  staying  summary  diligence  agiunst  them,  till  the 
amount  of  the  drawer's  or  iudorser's  funds  in  the  holder's 
hands  has  been  ascertained.     It  was  therefore  decided,  that 

>  1  Bell,  423,  Dole  1,  Calder  and  Co.  o.  The  Leitb  Bank,  dOlb  May  1816. 
In  this  caae,  as  reported  by  Mr  Bell,  the  Court,  by  the  narrowest  majority,  re- 
fused a  suspension  by  the  indorsers  of  a  charge  given  them  by  the  holders*  solely- 
because  the  fact  of  their  being  a  balance  in  their  hands  belonging  to  the  accep- 
tors was  not  completely  Yerified.  Had  it  been  verified,  the  result  would  have 
been  opposite. 

'  Crosse  v.  Smith,  1  M.  and  8. 
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adceptors  could  not,  on  the  averment  that  they  were  accom- 
modation-acceptors, suspend  diligence  of  the  holders,  till  the 
latter  assigned  to  them  a  mortgage  which  they  had  from  the 
other  parties,  although  the  assignation  was  asked  only  under 
reservation  of  a  preference  ov»  it  to  the  holders  for  all  their 
other  claims,  the  Court  being  of  opinion  that,  as  the  sus- 
penders were  primary  debtors  ex  facie  of  the  bill,  no  claim 
founded  on  a  contrary  assumption  could  be  allowed  to  stay 
diligence,  though  it  might  be  discussed  in  an  ordinary  action '. 
When  a  person  has  only  one  general  account  with  a  banker, 
it  has  been  decided  in  England,  and  seems  just,  that  his  pay- 
ments, advances,  or  receipts,  shall  be  set  off  against  the  opposite 
articles  in  the  earliest  part  of  the  account,  since  both  parties 
must  have  understood  that  the  articles  on  opposite  sides  were  to 
be  set  off  against  each  other  according  to  their  dates,  so  as 
to  carry  down  a  balance  from  beginning  to  end  of  the  account, 
and  not  the  contrary  way  *.  If  the  drawer  of  a  bill  informs 
the  bankers  with  whom  it  has  been  discounted,  on  its  falling 
due,  that  it  is  for  his  accommodation,  and  the  bankers  agree, 
at  hi3  request,  to  apply  to  him  only,  and  he  afterwards  pays 
them  more  than  the  amount  of  the  bill,  it  will  be  thereby  ex- 
tinguished, so  that  they  cannot  afterwards  sue  the  acceptor, 
though  the  drawer  should  fail,  while  in  their  debt,  in  conse- 
quence of  subsequent  advances '.  So,  if  the  drawer  and  dis- 
counter of  a  bill  directs  the  bankers,  who  hold  it,  to  apply 

'  Cowan  and  Sons  v  Hurry  and  others,  19th  Dec.  1816,  F.  C.  1  have  seen 
cause,  on  full  consideration,  to  alter  very  materially  the  doctrine  which  I  ven- 
-tured  to  state  on  this  subject  in  a  former  edition. 

*  Per  Master  of  the  Rolls  in  Clayton's  cases,  1  Merivale,  608.  Vide  Sim- 
son  V.  Cooke,  8  Moore,  606 ;  and  also  Field  and  others  v.  Carr,  5  fiingh.  13, 
where  the  same  rule  was  applied  as  to  the  extinction  by  subsequent  payments  of 
certain  articles  in  an  account  with  bankers,  in  secutiiy  of  which  a  hill  granted  by 
a  third  party  had  been  indorsed  to  the  bankers,  the  Court  holding,  that,  as  the 
subsequent  payments  were  more  than  sufficient  to  extingui&h  the  balance  in  se* 
curity  of  which  the  bill  had  been  given,  (though  there  was  ultimately  a  balance 
in  favour  of  the  bankers  on  the  whole  account,)  the  bankers  could  no  longer 
sue  the  acceptor  of  the  bill  upon  it.  The  acceptor  had  paid  the  bill  to  tlie  payee, 
bat  had  neglected  to  get  it  up  from  him. 

*  Per  Abbot,  J.,  in  Marsh  v.  Houlditch,  Chitty,  437,  note  c.  The  same  rule 
was  followed  in  Hammersley  v.  Knowlys,  2  £sp.  665,  cited  aUo  in  1  Meriv. 
689,  where  a  person  having  discounted  a  note  with  bankers,  which  he  told  them 
was  for  hts  accommodation,  and  having  afterwards  made  paymentK  exceeding  its 
Amount,  the  note  was  held  to  be  thereby  extingtiii»libd,  though  the  bankers  after* 
wards  made  advances  to  him  to  a  much  greater  amount. 
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certain  funds  of  his  in  payment  of  it,  which  they  agree  to  do, 
they  cannot  afterwards  apply  these  funds  to  other  debts  of 
his,  and  exact  payment  of  the  bill  from  the  acceptor  '•  In 
the  first  of  these  cases,  which  was  an  action  by  the  holder  of 
the  bill  on  it  against  the  acceptor,  the  drawer,  having  been 
previously  released  by  the  acceptor,  was  admitted  to  prove 
the  holder's  knowledge  that  he  was  principal  debtor.  This 
evidence  would  seem  admissible  even  in  Scotland  to  prove 
such  knowledge  by  tne  holder,  since  its  efiect  is,  not  to  abridge 
the  holder's  rights  as  appearing  ex  facie  of  the  bill,  but  to 
secure  him  in  payment  from  the  drawer  as  principal  debtor. 
But  it  is  not  probable  that  evidence  less  than  the  holder's  own 
writ  or  oath  would  be  admitted  to  prove,  on  the  drawer  failing 
to  pay,  that  he  had  renounced  his  claim  against  the  acceptor, 
as  primary  debtor  ex  facie  of  the  bill. 

If  a  party  deposits  a  bill  with  a  company  as  a  continuing 
security,  the  circumstance  of  his  having  afterwards  a  sum  at 
his  credit  with  the  same  company  will  not  operate  an  extinc- 
tion of  the  bill,  but  it  may  be  afterwards  enforced  against  the 
other  parties  for  a  balance  subsequently  becoming  due  '• 

5.  Conditional  payment. 

K  a  party  pays  the  amount  of  a  debt,  due  by  bill,  into  a 
banking-house,  under  a  certain  condition,  and  to  remain  there 
in  his  name  till  it  is  fulfiDed,  he  must  bear  the  risk  of  the 
banker  failing  before  fulfilment  of  the  condition,  though  the 
creditor  had  desired  him  to  pay  the  money  to  the  banker  ge- 
nerally on  his  account '.  For  the  money  is  thus  merely  de- 
posited with  the  banker  in  the  meantime,  for  the  debtor's  be- 
hoof. 

6.  Partial  payment. 

It  is  settled  in  Scotland,  that  the  holder  of  a  bill  or  note 
may  take  a  partial  payment  from  the  acceptor,  without  cutting 
off  his  claim  of  recourse  against  the  other  parties  ^.     But  he 

1  Allan  V.  Allan  and  Co.,  Ut  March  1831»  9  S.  D.  B.  519. 

*  Pease  v.  Hirst,  10  B.  and  Cr.  122,  tmUa,  244.  Vidt  a  circumstantial  case 
of  this  kind,  Bloiome  t;.  Neale,  ChiUy,  Jddaida,  796.  Quoad  ultrot  as  to  the 
application  of  payments,  vide  Chapter  on  Bankruptcy. 

>  CoUey  V,  Short,  1  Coop.  £q.  Cas.  14a 

«  Hodgson  and  Donaldson  v.  Bu&bby,  18th  July,  Sd  Dec  1782,  Morr.  IdOa 
Altliough  the  judgment  of  the  Court  of  Session  was  reirencd  in  this  caae  by  th« 
House  of  Lords  on  onuther  ground,  both  tribunals  agreed  ai  to  the  doclrio« 
stated  in  the  teit. 
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most  protest  the  bill  in  so  far  as  it  is  not  paid  ^  A  different 
doctrine  was  once  held  in  England ' ;  but  it  is  now  settled  that 
the  holder  may  safely  take  a  partial  payment  from  the  accep- 
tor, or  any  other  party,  without  losing  his  recourse  against 
the  other  parties  for  the  residue^.  The  circumstance  of  re- 
covering judgment  against  one  of  the  obligants  in  a  promis- 
sory-note, and  levying  part  of  the  note  under  it,  has  been  held 
not  to  discharge  the  other  obligant'^.  But,  although  the 
holder  runs  no  risk  in  taking  a  partial  payment,  he  is  not 
bound  to  take  less  than  the  whole  ^. 

The  effect  of  giving  indulgence,  or  granting  an  absolute  or 
partial  release  to  one  obligant  in  a  bill  or  note,  with  reference 
to  the  holder's  claim  against  the  other  obligants,  shall  be 
afterwards  considered. 

7.  Compensation, — Novation. 

Although  the  holder  of  a  bill  or  note  may  set  it  off  by  com- 
pensation against  any  sum  due  by  him  to  the  debtor,  the  bill 
or  note,  unless  given  up  to  the  debtor,  will  not  be  extinguished, 
since  the  holder  may  transfer  it,  even  after  the  term  of  payment, 
to  a  third  party,  whose  claim  under  it,  according  to  various 
decisions  already  cited  ^,  will  not  be  affected  by  grounds  of 
compensation  pleadable  against  his  author.  The  same  prin- 
ciple seems  applicable  to  that  kind  of  compensation  which  is 
called  confiisioj  and  which  occurs  when  the  creditor  in  a  bill  or 
note  comes  in  right  of  the  debtor,  for  instance,  when  he  takes 
up  the  acceptor's  succession.     An  indorsement  by  him,  even 

>  Marius,  85-6. 

'In  Tassel  v.  Lewis,  1  Raym.  744,  il  was  ruled,  that  "  if  the  indorsee  of  a 
"  bill  accepts  but  twopence  from  the  acceptor,  he  can  never  after  resort  to  the 
**  drawer."  The  same  doctrine  was  held  in  Kellock  v.  Robinson,  2  Str.  745, 
with  regard  to  a  partial  payment  received  from  the  grantcr  of  a  promissory-note. 

'  Murius,  86-7,  says,  that  a  partial  payment  may  be  safely  received,  and  a 
receipt  granted  tor  it  on  the  bill,  if  a  protest  is  taken  for  non«payment  uf  the 
balance.  In  Gould  v,  Robson,  8  East.  576,  such  a  payment  taken  from  the 
acceptor  was  held  not  to  bar  a  claim  for  the  balance  against  an  indorser  ;  and  in 
Walwyn  v,  St  Quintin,  1  B.  and  P.  652,  the  taking  of  a  partial  payment  from 
an  indorser  was  held  not  to  discharge  the  drawer,  for  whose  accommodation  the 
bill  bad  been  accepted,  llie  doctrine  in  the  text  was  here  laid  down  with  regard 
to  partial  payments  generally.      Vide  Bayley,  343. 

*  Per  Sir  J.  Mansfield,  C.  J.,  in  Ayrey  v,  Davenport,  2  B.  and  P.  New 
Bep.  476. 

*  Forbes,  103.  *  AnUa,  283,  tt  seg. 
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when  made  after  that  event,  would  appear  to  be  still  effectual 
to  the  indorsee.  It  has  been  decided '  in  England,  that,  when 
the  payee  of  a  note  makes  the  grantor  his  executor,  the  note 
is  discharged,  and  cannot  afford  ground  of  action  even  to  an 
indorsee  of  the  executor.  But  here  the  indorser  was  debtor 
ex  fade  of  the  note,  and  the  decision  cannot,  therefore,  apply, 
where  the  creditor  succeeds  to  the  debtor.  When  the  cur- 
rency of  a  bill  or  note  has  been  stopped  by  the  holder's  bank-* 
ruptcy,  compensation  extinguishes  it.  Its  effect,  in  that  case, 
shall  be  considered  in  the  Chapter  on  Bankruptcy. 

Novation,  or  accepting  a  new  security  in  exchange  for  a 
biU  or  note,  to  its  entire  extinction,  cannot  be  considered  as 
payment,  though  it  releases  the  obligants  in  the  original  bill 
or  note,  unless  they  are  parties  to  the  new  security.  It  has 
been  already  stated'  in  what  cases  novation  can  be  said  to 
have  taken  place.  Its  effect,  when  conceded  to  the  acceptor 
or  grantor,  drawer  or  indorser  of  a  bill  or  note,  in  releasing 
the  subsequent  parties,  shall  be  afterwards  explained^, 

1  Freokly  v.  Fox,  9  B.  and  Cr.  130. 

*  Aniiea^  165,  tt  seq. 

*  Vide  Chapter  on  Negotiation,  sect.  5. 
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Section  V.   • 
Evidence  of  Payments 

1.  Receipt. 

When  a  party  pays  a  bill  or  note,  he  is  entitled  to  a  receipt 
for  it '.  A  receipt  distinct  from  the  bill  or  note,  whether  for 
its  whole  amount,  or  only  for  part,  will  not,  as  already  shewn, 
prevent  an  onerous  holder  from  recovering  second  payment «. 
It  should,  therefore,  be  written  on  the  bill  or  note.  It  has 
been  also  held,  that  bankers  getting  payment  of  bills  or 
notes  should  make  a  memorandum  of  payment  on  the  back 
of  them  ^.  Such  a  receipt  is  exempted  from  the  stamps  ap^ 
plicable  to  receipts  in  general  *.  A  receipt  on  the  back  of 
a  bill  or  note  in  the  creditor's  handwriting,  (the  debtor  hold<- 
ing  it,)  cannot  be  redargued  by  parole  evidence  that  it  was 
written  by.  mistake  *.  Indorsements  of  interest  on  a  bill  or  note 
are  presumed  to  have  been  written  on  the  date  which  they 
bear  ^.  It  has  been  already  explained  to  what  extent  a  check, 
given  for  the  amount  of  a  bill  by  a  party  liable  for  it,  affords 
a  presumption  of  his  having  paid  it ''.  It  has  been  also  shewn, 
that  a  general  receipt  on  a  bill  or  note  founds  a  presumption 
of  payment  by  the  acceptor  or  granter  ^.  When,  therefore, 
any  other  party  makes  payment,  this  fact  ought  to  be  stated 
in  the^Veceipt.  In  England,  an  indorser  claiming  reimburse- 
ment from  the  acceptor  for  the  amount  of  a  bill,  which  he 
alleged  that  he  had  paid,  was  held  not  to  have  proved  pay- 
ment merely  by  producing  the  bill  with  a  protest  on  it,  since 
it  was  said  to  be  the  usage  of  merchants  that  there  should  be 

<  Cbittj,  456,  43  Geo.  III.  c.  126,  §5.  This  act  auilioriees  any  debtor  pay- 
ing  a  debt  to  present  to  the  creditor  a  proper  sUmp  that  he  may  write  a  receipt 
on  it,  and  the  creditor  is  required  to  grant  the  receipt,  under  a  penalty  of  £.10 
fur  each  instance  of  neglect. 

■  Antea,  281,  et  aeq. 

•  Par  Lord  Ellenborough  in  Burbridge  v.  Manners,  3  Campb.  195« 
«  AnUa,  389. 

•  M*Farlane  v.  Wall,  15th  Feb.  182H,  6  S.  D.  560. 

•  Smith  i;.  Battens,  2  iVI.  and  Hob.  341. 

»  Antea,  388-9.  •  Antea. 
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also  a  receipt  on  the  protest ;  but  Holt,  C.  J.,  seemed  to 
think  that  any  other  proof  of  payment  would  have  been  suffi- 
cient *.  In  Scotland,  a  written  receipt  would  have  been  re- 
quired. In  a  case,  where  it  appeared  from  a  receipt  on  the 
bill  that  it  had  been  paid  by  the  indorser,  the  mere  circum- 
stance of  the  drawer  being  afterwards  in  possession  of  it, 
without  a  receipt  by  the  indorser  to  him,  was  found  not  to 
found  a  presumption  that  he  had  repaid  it  to  the  indorser,  or 
to  give  him  a  claim  for  it  on  that  ground  against  the  accep- 
tor*. The  bill  being  dishonoured  exfojcie^  the  drawer  had 
no  interest  in  it,  without  evidence  that  he  had  repaid  its 
amount  to  the  person  who  appeared  to  have  first  paid  it. 

It  has  been  already  shewn  ^,  that  a  bill  or  note,  except  in 
certain  cases  of  notes  payabloon  demand,  cannot  be  re-issued 
after  being  paid  by  the  acceptor  or  granter,  and  that  even  a 
drawer  who  has  paid  a  bill  cannot  re-indorse  it,  though  he 
may  demand  indemnity  from  the  axsceptor  ^. 

A  receipt  on  a  bill  written  by  the  creditor,  and  found  among 
his  papers  after  his  death,  will  not  affiurd  evidence  of  pay- 
ment ;  because,  as  the  biU  was  not  delivered,  the  receipt  must 
be  presumed  to  have  been  written  merely  9pe  numerandm  pe* 
ami{B  ^«  The  debtor  ought,  therefore,  in  all  cases,  to  insist  on 
delivery  of  the  bill  or  note  when  he  makes  payment.  So  long 
ajs  it  is  out  of  his  possession,  he  may  be  liable  to  a  demand 
for  second  payment  ^.  A  bill  or  note  delivered  with  a  receipt 
<^  to  account  of  it,"  is  effectual,  unless  redargued  by  the 
debtor's  writ  or  oath,  and  cannot  be  met  by  parole  evidence, 
that  the  receipt  was  granted  by  mistake,  and  that  the  pay- 
ment was  made  on  anoth^  account  '^. 

2.  Indirect  evidence  of  payment. 

Besides  a  formal  receipt,  there  are  other  means  of  proving 
payment,  which  seem  to  resolve,  either  into  the  evidence  af- 
forded by  the  creditor's  own  writ,  (or  oath,)  or  into  cir- 

'  Mendez  v.  Careroon,  1  Rajrm.  7iS. 

*  Alston's  Assignee  v.  Mather  and  Peacock,  27th  Jan.  1824,  2  :haw,  648L 

*  jintea,  265-6.  *  Aniea, 

»  Cocliron  v.  Pringle,  20th  July  1709,  Morr.  12714. 

*  Hart  V.  Newman,  3  Campb.    13 ;  Buiiard  v,  Flecknoe,  1  Stark    333 ; 
Brombridge  v.  Osborne,  1  Surk.  374  ;  WoodroflTe  v.  Hayne,  1  C.  and  Pay.  600i 

*  M'Farlane  v.  Stott,  15th  Feb.  1828,  6  S.  and  D.  56,  F.  C. 
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eumstances  independent  of  writing,  whioh  instruct  pajmient 
rebus  ipsis  etjactis.  The  following  are  instances  of  the  first 
of  these  modes.  In  a  case  %  where  a  person  charged  as  cau- 
tioner in  a  bond,  suspended,  on  the  ground  that  the  bond  had 
been  given  in  consideration  of  two  bills  granted  by  the  charger 
to  the  principal  obligant,  the  payment  of  these  bills  was  held 
to  be  instructed  by  the  payee's  books,  joined  to  some  other 
adminicles  of  evidence.  In  another  case  *,  where  an  action 
was  brought  against  a  tenant  on  a  bond,  and  a  bill  or  precept, 
it  was  held  that  a  fitted  account  in  the  tenant's  possession, 
drawn  out  by  the  landlord's  factor,  though  not  subscribed  by 
him,  and  in  which  both  debts  were  marked  as  paid,  formed 
good  evidence  of  payment  against  the  landlord.  Again  % 
where  an  action  was  brought  on  a  bill  for  the  rent  of  a  parti- 
cular year,  the  production  of  three  subsequent  consecutive  re- 
ceipts for  rent,  the  last  of  which  discharged  all  precedings, 
with  the  circumstance  of  no  claim  having  been  made  by  the 
original  payee  for  several  years  till  his  death,  was  held  to  prove 
payment.  In  an  action  ^  by  the  representative  of  the  creditor 
in  a  bill  against  the  acceptor,  though  the  bill  was  still  in  the 
pursuer's  possession,  it  was  decided  that  certain  jottings  on  it, 
holograph  of  the  creditor,  from  which  it  appeared  that  the 
whole  had  been  paid  excepting  a  balance  of  £.63,  1  Os.,  formed 
good  evidence ;  the  creditor's  books  proving  that  he  had  no 
other  transactions  with  the  defender,  and  it  being  improbable 
that  he  would  insert  an  extraneous  account  on  the  bill.  Pay- 
ment may  also  be  proved  by  the  creditor's  oath.  But  it  must 
be  taken  with  the  qualifications  annexed  to  it.  For  instance  ^, 
where  the  creditors,  on  such  a  reference,  admitted  that  they 
had  got  in  payment  a  conveyance  to  certain  shares  of  a  vessel, 
but  added,  that  the  free  proceeds  amounted  only  to  £.43,  it 
was  held  that  the  oath  must  be  taken  with  this  qualification. 
It  was  not  extrinsic,  as  in  some  cases,  to  be  afterwards  men- 
tioned,  of  parties  who,  on  the  subsistence  of  a  debt  being  re- 
ferred to  them,  depone  that  it  is  compensated  by  a  counter 

*  Skene  v  Lamsden,  4th  Feb.  1662,  Morr.  12620. 

*  Ainsilie  v,  Chinholm,  13th  P«h.  1696.  Morr.  12626. 

*  Homes  V.  Anderson,  5th  Dee.  1744,  Morr.  11401. 
«  Wauonir   Smith,  9th  Feb.  1700,  Morr.  12713. 

*  Stewart  and  Hamilton  v.  Telfer  and  Company,  1  Sh.  101. 
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claim,  but  formed  an  ingredient  of  the  matter  referred.  Wheir 
a  creditor,  pursuing  for  a  bill,  admits  that  it  was  granted  for 
a  certain  account,  the  Court  will  not  allow  possession  of  the 
bill  to  exclude  inquiry,  whether  some  items  of  the  account 
were  otherwise  discharged  ' . 

Of  the  second  kind  of  evidence  now  mentioned,  viz.  that 
of  facts  and  circumstances,  there  is  an  instance  in  a  case  \ 
where  the  creditor  in  a  promissory-note  having  allowed  it  to 
lie  over  without  demand  for  five  years  and  ten  months,  and 
there  being  other  circumstances  from  which  payment  was  to 
be  presumed,  the  Court,  though  the  sexennial  prescription  had 
not  taken  place,  decided,  that  there  was  evidence  of  payment. 
It  has  been  laid  down  in  an  English  case',  and  the  doctrine 
seems  applicable  in  Scotland,  that  when  the  evidence  of  pay- 
ment is  doubtful,  "  the  possession  of  the  uncancelled  security 
\^  by  the  claimant  ought  to  turn  the  scale  in  his  favour,  since, 
*^  in  the  ordinary  course  of  dealing,  the  security  is  given  up  to 
^^  the  party  who  pays  it."  The  possession,  therefore,  of  a  bill 
or  note  by  the  debtor  will  form  one  presumption  that  he  has 
paid  it.  But  the  mere  possession  of  a  banker's  check  by  the 
party  who  had  granted  it,  and  the  circumstance  of  another 
banker's  name  being  written  across  it,  so  as  to  point  them  out 
as  the  party  to  whom  it  was  payable,  was  found  not  sufficient 
to  prove,  either  that  it  had  been  paid  in  to  this  banker  on  ac- 
count of  a  particular  party,  when  there  was  no  other  evidence 
that  this  party  had  got  its  amount,  or  been  credited  with  it  in 
the  banker's  books ;  or  to  prove  that  the  drawer,  though  it  was 
now  in  his  possession,  had  retired  it  ^.  It  has  been  also  found, 
that  the  possession  by  a  factor  of  bonds  and  bills  granted  by 
bis  constituent,  without  any  discharge  of  them  to  him,  did  not 
found  a  presumption  that  he  had  paid  them  from  his  own  funds, 
and  therefore  he  was  not  allowed  credit  for  them  in  an  account- 
ing with  bis  constituent's  representative  ^.     Farther,  when  a 

.   >  Mills  o.  Hamilton,  19ih  Feb.  18d0,  8  S.  and  D.  570. 

*  Russell  V.  Fraser,  13th  June  1788,  Morr.  11390;  vid$  a  eaae  of  payment 
of  a  bill  inferred  from  facto  and  circumsunces,  in  Cricbton  v.  Watt,  1  hh  July 
1833,  IIS    D.  964. 

*  Per  Lord  Ellenborougb,  in  firombridge  v.  Osborne,  1  Stark.  374. 

*  Byer's  Assignees  r.  Crossley  and  others,  2  C.  and  Pay.  213. 

*  Viscount  Garnock  v.  Wilson,  22d  Jul;r  1714,  Morr.  11530. 
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master  was  in  use  to  draw  bills  on  his  debtors,  payable  to  his 
servant,  that  the  latter  might  discount  them  with  the  bank, 
and  indorse  them  on  his  account;  but  one  bill,  in  consequence 
of  the  drawee  refusing  to  accept  it,  had  not  been  discounted, 
and  remained  unnoticed  in  the  servant's  custody  till  his  death, 
when  his  executors  brought  an  action  for  it  against  the  mas- 
ter, (though  the  servant  had  neither  made  use  of  it,  nor  taken 
notice  of  it  in  his  settlement,  in  which  more  trivial  things 
were  mentioned,)  the  Court  decided  that  this  bill  must  be 
understood  to  have  been  drawn  for  the  master's  behoof,  and 
that  therefore  the  servant  could  have  no  more  right  to  it  than 
to  his  master's  money  deposited  with  him.     They  also  held 
that  this  case  did  not  fall  under  the  act  1696,  c.  25,  which 
required  trust  to  be  proved  by  the  trustee's  writ  or  oath ;  but 
that  a  presumption  of  trust  was  created  by  the  course  of  deal- 
ing between  the  parties '.    The  possession  of  a  bill,  however, 
by  the  proper  debtor,  will,  in  general,  create  a  presumption 
per  86  that  he  has  paid  it,  although  this  presumption  may  be 
redargued  by  evidence  that  he  has  got  it  by  accident  or  frauds 
This  was  found  by  the  Court  in  a  case  *,  where  a  bill,  having 
been  abstracted  from  a  messenger  with  whom  the  creditor  had 
placed  it,  and  having  got  into  the  debtor's  hands,  not  without 
suspicion  of  fraud,  the  creditor  was  found  entitled  to  re-delivery 
of  it. 

*  M*Laren  and  Din  v.  Cfaetly's  Executors,  8Ui  Feb.  1710,  Morr.  12756. 
Fiu/e  Jack«on  V.  Monro,  2d  Dec.  1714^  Morr.  1 6 1 97,  where  trusi  vr as  presumed 
from  circumstances,  (as  to  a  bill,)  without  the  proof  required  by  uct  1696,  c.  25. 

'  Edward  v.  Fyfe,  26ib  June  1623.  2  S.  and  D.  431. 
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Section  VI. 

Payment  by  Mistake. 

If  a  person  has  paid  money  under  a  misapprehension  of 
facts,  without  being  legally  bound,  he  may  recover  it,  when 
the  holder  has  been  guilty  of  wilful  concealment.  For  in- 
stance, when  the  holder  of  a  check,  which  was  postdated, 
and  consequently  yoid,  presented  it  to  the  bankers  on  whom  it 
was  drawn,  in  the  knowledge  of  that  circumstance,  and  also 
of  the  insolrency  of  the  drawers,  but  without  mentioning  these 
facts,  and  the  bankers  were  led,  by  his  concealment,  to  pay 
the  check,  though  they  had  not  then  funds  of  the  drawers  in 
their  hands,  they  were  found  entitled  to  recoyer  back  from 
him  the  money  so  paid  ' .  A  person  is  likewise  entitled  to  re- 
cover back,  even  from  the  bona  Jidt  holder  of  navy  bills  and 
victualling  bills,  money  paid  by  him  without  consideration,  in 
consequence  of  the  fraudulent  insertion  of  sums  beyond  those 
for  which  the  bills  were  granted '.  It  was  here  held,  that  the 
party  who  had  got  value  to  the  apparent  amount  of  those  bills, 
was  bound  to  warrant  that  amount,  or  to  refund  the  difference* 
So,  the  indorser  of  a  bill  was  found  entitled  to  recover  back 
its  amount  from  the  indorsee,  on  discovering  that  the  latter  had 
not  given  notice  of  the  non-payment,  in  due  time  after  receiving 
it '.  In  a  case  *,  also,  where  the  indorser  of  a  bill,  who  had 
given  it  to  the  indorsee  in  payment  of  a  previous  debt,  paid 
this  debt  to  the  latter,  though  he  knew  that  he  had  not  nego- 
tiated the  bill,  in  the  belief  that  it  was  void  for  want  of  a  pro- 
per stamp,  he  was  found  entitled  to  repetition,  on  discovering, 
what  he  had  no  means  of  knowing  at  the  time  of  payment,  that 
it  had  been  drawn  in  Ireland,  where  the  stamp  was  legal.  The 
rule  laid  down  in  this  case  appears  to  have  been,  that  a  party 
cannot  recover  back  a  pajrment  made  under  a  mistake  in  law, 
but  that  he  may,  if  it  is  made  imder  a  mistake  as  to  a  fact,  which 

'  Martin  v.  Morgan,  Gow,  123;  3  Moore,  635. 
'  Bruce  v.  Bruce,  and  Jones  v.  Ryde,  note  1. 

*  Batchin  o.  Orr,  June  1792,  Morr.  1619. 

*  Milues  V.  Duncan,  G  1&.  and  Cr.  671. 
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he  neither  knew,  nor  had  the  means  of  knowing.  But  he  has  no 
claim  for  repetition  against  any  other  party  to  the  document  '• 
A  person  accepting  and  paying  one  bill,  and  then  paying 
another  drawn  by  the  same  person  to  the  same  bona  fide  holder, 
cannot  recover  back  the  amount  of  the  last  bill,  on  the  ground 
that  the  drawer's  signature  is  forged ;  as  he  ought  to  have 
ascertained  this  fact  before  he  gave  either  of  the  bills  credit  by 
accepting  and  paying  them '.  It  has  been  also  decided ',  that 
bankers  could  not  recover  back  money  paid  by  them  on  account 
of  a  customer,  under  an  acceptance  of  his  which  turned  out  to 
be  forged,  seeing  they  ought  to  have  ascertained  whether  it 
was  genuine  before  paying  the  bill.  But  they  are  not  bound, 
(however  much  it  may  be  for  their  interest,)  to  ascertain  the 
genuineness  of  an  acceptance  before  discounting  a  bill ;  but,  if 
the  bill  should  turn  out  to  be  forged,  are  entitled  to  recover 
ite  amount  from  the  party  to  whom  they  discounted  it,  by 
virtue  of  his  indorsement  *.  It  was  not  even  admitted  as  a 
defence,  that  he  had  discounted  the  bill  merely  as  agent  for 
another  party,  to  whom  he  paid  the  amount  before  hearing 
of  the  forgery.  In  another  case  ^,  where  the  holder  of  a  bill 
presented  it  to  the  bankers  of  one  of  the  supposed  indorsers, 
that  they  might  pay  it  for  his  honour,  which  they  did,  they 
were  found  entitled  to  recover  back  the  amount  from  the 
holder,  on  this  indorsement  turning  out  to  be  a  forgery,  as  his 
conduct  in  presenting  it  had  led  them  to  believe  that  it  was 
genuine,  and  as  they  had  demanded  repetition  the  same  day 
that  they  paid  it.  It  was  decided,  however,  that  they  could 
not  recover,  when  they  did  not  demand  repetition  till  the  next 
day,  it  being  held  that  they  were  bound  to  make  the  claim  the 
same  day,  so  as  to  enable  the  holder  to  have  immediate  re« 
course  against  the  other  claimants  ^.  These  cases  were  distin- 
guishable from  two  cases  of  navy  bills  and  victualling  bills 
already  noticed,  because,  in  the  former,  the  bankers  were 
bound  to  ascertain  the  genuineness  of  the  signature  of  their 

*  P(Mf,  on  Negotiation. 

'  Price  9.  Neal,  ojitea,  359,  note  4^  and  other  cases  therein  cited. 

*  Smith  V.  Mercer,  afdeut  74,  note  5. 

«  Fuller  and  others  v.  Smith,  1  C.  and  P.  197. 

*  Wilkinson  o.  Johnson,  3  B.  and  Cr.  428. 

'  Cocks  and  others  v.  Mastermani  9  B.  and  Cr.  902. 

2  c2 


404    PAYMENT  BY  MISTAKE— ACCEPTOtt's  INDEMNITY. 

own  customers,  whereas,  in  the  latter,  there  were  no  grounds 
for  such  an  obligation.  The  cases  of  payment  made  by  a 
banker  through  mistake  to  a  wrong  person,  and  of  payment 
of  a  check  made  by  the  banker  after  the  drawer's  death, 
but  before  he  knew  of  it ',  as  well  as  of  payment  made  under 
an  unauthorised  indorsement  *,  hare  been  already  considered. 

It  would  appear,  notwithstanding  the  opinion  already  no- 
ticed',  that  a  party  paying  through  mistake  is  entitled  to  re- 
petition from  the  person  to  whom  payment  was  made,  though 
it  arose  from  a  mistake  in  point  of  law  ^. 

Although  a  party  has  got  money  from  the  acceptor  of  a 
bill  to  satisfy  it,  he  will  be  entitled  to  plead  any  objection  to 
the  title  of  the  holder,  which  could  hare  been  pleaded  by  the 
acceptor,  for  instance,  in  England,  that  the  original  payee 
indorsed  it  to  him  after  committing  an  act  of  bankruptcy, 
in  which  case,  he  holds  the  money  for  behoof  of  the  other 
creditors  ^. 

It  is  laid  down  in  the  earlier  writers  on  bills,  and  even  in 
a  modem  author  ^,  that  payment  of  a  bill  by  the  acceptor, 
unless  it  bears  expressly  to  be  '^  for  value  receired,'*  gives  him 
a  claim  of  indemnity  against  the  drawer.  But  this  notion  pro- 
ceeds on  the  old  doctrine,  that  the  drawee  accepts  merely  as 
the  drawer's  mandatary,  and  has  therefore  an  action  ex  man- 
ddtoy  in  consequence  of  his  acceptance.  It  has  been  already 
explained,  in  opposition  to  this  doctrine '',  that  the  drawee,  by 
accepting,  acknowledges  himself  to  be  the  drawer's  debtor, 
whether  the  bill  contains  the  words  ^*  for  value  received,"  or 
not,  and  that  therefore  his  payment  of  the  bill,  being  only  a 
discharge  of  his  debt,  can  give  him  no  claim  against  the  other 
parties.  If  he  has  accepted  for  the  drawer's  accommodation, 
this  can  only  be  proved  by  the  latter's  writ  or  oath,  and,  in 

>  AnUa,  376-7.  •  Anim,  256.  •  402'& 

*  £rbk.  ill.  3.  64u  Vide  also  opinion  of  the  Court  in  Cmrrick  v.  Carte, 
5th  August  1776,  Morr.  SP31.  In  this  case,  a  party  was  reponed  against  a 
payment  made  under  a  cautionary  obligation,  in  respect  of  the  lapse  of  the  seTen 
yeara.  He  admitted  that  be  knew  the  law  on  tliis  subject,  but  alleged  that  be 
was  ignorant  of  the  fact.  The  Court  held  that  he  was  equally  entitled  to  re- 
dress against  the  miatake,  whether  it  had  arisen  from  ignoraoee  of  the  law  or  of 
the  fact. 

•  Redshaw  v.  Jackson,  1  Campb.  372,  ptr  Lord  Ellenborough. 

'  Glen,  181,  2d  edit  '  AntM,  89,  aT  teq. 
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that  case,  his  claim  of  indemnity  must  be  pursued,  not  on  the 
bill,  but  in  a  separate  action. 

The  claims  of  recourse  arising  to  the  drawer,  and  other 
parties,  in  bills  or  notes,  from  their  pajrment  of  them,  shall  be 
afterwards  considered,  in  the  Chapter  on  Action  and  Dili- 
gence. 
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CHAPTER  VI. 


OF  THB  NEGOTIATION  OF  BILLS  AND  NOTES,  AND  THE 
CONSEQUENCES  OF  FAILURE  IN  DUE  NEGOTIATION. 


We  must  now  suppose  that  the  drawee  of  a  bill  refuses  to 
accept,  or  that  the  drawee  of  a  bill  or  granter  of  a  note  fails 
to  pay.  The  holder  is  then  entitled  to  sue  the  drawer,  or  any 
of  the  indorsers  immediately  \  for  the  amoimt  of  the  bill  or 
note ;  but  only  on  shewing,  that  he  has  done  all  which  is  re- 
quired for  due  negotiation.  It  will  likewise,  in  general,  ex- 
clude his  claim  against  subsequent  parties  to  a  bill  or  note,  if 
he  has  released,  given  time,  or  innorated  the  debt  in  favour 
of  a  prior  party  against  whom  they  had  a  claim  of  recourse. 
This  part  of  the  subject,  therefore,  includes  all  the  requisites 
of  negotiation,  as  well  as  the  consequences  of  failure  in  ne- 
gotiation, and  the  question  how  far  discharge  or  indulgence 
given  to  one  party  will  release  others.     We  shall  consider, 

I.  The  requisites  of  presentment  of  bills  or  notes;  1.  For 
acceptance ;  2.  For  payment. 

II.  Protest,  both  for  non-acceptance,  and  for  non-pay- 
ment. 

III.  1.  Acceptance! 

2.  Payment     |«'/^«i"ote8t. 

This  last  subject,  though  not  falling  strictly  under  negotia- 
tion, has  been  included  in  it ;  because  a  previous  explanation 
of  presentment  and  protest  is  necessary  to  make  it  intelli- 
gible. 

IV.  Notice  necessary  on  non-acceptance  or  non-payment, 
and  in  what  cases  it  may  be  dispensed  with. 

'  Siggirs  V-  Lewis,  antea  382,  note  3. 
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In  considering  these  different  requisites,  we  shall  discuss 
the  consequences  of  failure  in  any  of  them,  which  resolve 
generally  into  the  loss  of  recourse. 

V.  Effect  of  novation,  release  or  indulgence  to  any  one  of 
the  obligants  on  the  holder's  claim  against  the  other  obligants. 

In  dbcussing  these  points,  it  shall  be  considered  how  far 
the  doctrines  with  regard  to  them  are  modified  by  the  circum* 
stance  of  the  bill  or  note  being  accepted,  granted,  or  indorsed 
without  value,  or,  in  other  words,  being  an  accommodation* 
bill  or  note* 
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Section  I. 

1  •  Presentment  fir  Acceptance, 

1.  At  what  time? 

Presentment  of  promissory-notes  is  held  to  mean  only  pre- 
sentment for  payment,  no  separate  presentment  for  acceptance 
being  required  '.  As  to  bills,  a  bill  payable  on  a  precise  day, 
or  within  a  certain  time  after  its  date,  need  not,  in  general, 
be  presented  till  it  becomes  due  *.  The  drawer  being  cer- 
tiorated of  the  term  of  payment,  is  bound  to  have  funds  at  that 
time  in  the  drawee's  hands  to  answer  it ;  and  it  is  his  business 
to  secure  the  drawee's  acceptance  if  the  bill  should  be  present- 
ed, by  either  putting  him  in  funds  immediately,  or  satisfying 
him  that  he  will  be  in  funds  before  the  term  of  payment. 
There  is  an  exception,  however,  to  this  rule,  when  the  holder 
of  a  bill  is  merely  agent  for  the  creditor ;  because,  till  accep- 
tance, the  creditor  has  no  security  for  payment  but  that  of  the 
drawer,  and  would  therefore  have  a  claim  against  his  agent,  if, 
through  his  neglect,  the  drawer  should  become  insolvent  be- 
fore the  drawee  accepts '.  Accordingly  *,  where  an  agent  for 
a  bank  at  Greenock  discounted  a  bill  there,  and  then  trans- 
mitted it  to  the  bank  agent  at  Glasgow,  where  the  drawee  re- 

*  SuUon  o.  Toomer,  7  B.  and  Cr.  416;   1  M.  and  Ryl.  125. 

*  BeawM,  No.  266;  Molloy,  2,  10,  16 ;  per  Lord  Mansfield,  C.  J.,  in  Bles- 
•ard  V.  Hirst,  5  Burr.  2672  ;  per  Gibbs,  C.  J.,  in  0*Keefe  v.  Dunn,  6  Taunt. 
621-2  ;  per  Lord  Kllenborougli  in  Orrp.  Maginnis,  7  East  359.  In  Scotland, 
in  Ferguson  9.  Malcolm,  16th  Feb.  1727,  Morr.  1558,  the  Court  found  "  that 
**  the  bill  being  drawn  payable  on  a  place  and  day  certain,  there  was  no  neces* 
'*  sity  of  a  protest  for  non-acceptance.**  In  Jamieson  v.  Gillespie,  28th  June 
1749,  Moir.  1579,  after  a  report  of  merchants  as  to  the  practice,  it  was  held 
sufficient  negotiation  to  protest  for  non-acceptance  as  well  as  non-payment  of 
a  bill  of  this  kind,  within  the  days  of  grace.  The  same  thing  was  held  in 
Pbilpott  V.  Bryant,  3  C.  and  Pay.  244. 

'  This  doctrine  is  well  explained  by  Potbier,  No.  128.  Vide  also  Marius, 
46.  This  last  author,  indeed,  holds  that  a  person  is  bound  to  present  for  ac- 
ceptance, in  all  cases,  whether  he  is  factor  fur  the  payee  or  not. 

*  Dunlopv.  Hamilton  and  Co.  16th  Jan.  1810,  F.  C,  1  Bell,  409,  note  2. 
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sided,  to  get  it  accepted,  which,  according  to  the  practice,  it 
was  his  duty  to  do,  but  the  Glasgow  a^ent  neglected  to  do  so 
for  four  days  after  receiving  it,  viz.  till  the  day  of  payment, 
when  the  drawer  had  failed,  in  consequence  of  which  the 
drawee  refused  to  accept,  he  was  found  liable  on  that  account 
for  the  bill,  under  deduction  of  a  dividend  from  the  drawer's 
estate.  One  argument  for  him  was,  that  it  was  customary 
not  to  present  bUls  drawn  at  so  short  a  date,  (four  days,)  for 
acceptance,  but  to  keep  them  till  the  day  of  payment.  But 
this  argument  was  disregarded.  Even  the  payee  is  bound  to 
present  the  bill  immediately  for  acceptance,  if  the  drawer  has 
desired  him  to  do  so  '.  Such  presentment,  indeed  is  advisa- 
ble in  all  cases ;  because,  if  the  bUl  is  accepted,  it  becomes 
thereby  more  negotiable  * ;  whereas,  if  acceptance  is  refused, 
the  holder  has  immediate  recourse  on  the  drawer  ^.  When  a 
bill  is  payable  at  a  certain  time  after  sight,  presentment  for 
acceptance  is  necessary,  to  fix  the  term  of  payment  *.  But 
such  presentment  is  not  necessary,  if  the  bill  is  drawn  on  too 
low  a  stamp ;  because  it  is  then  null  ^,  and  the  holder  may  sue 
on  the  consideration  for  which  it  was  granted,  though  he  has 
neglected  to  present  it  ^«  He  will  have  no  ground  of  action, 
if  his  claim  rests  on  the  bill  alone. 


*  Chitty,  300 ;  1  Bell,  409. 

*  Marius,  48 ;  Becwes,  No.  266. 

*  Ballingall  v.  Glostera,  3  East.  481 ;  Allan  v.  MawM>n,  4  Campb.  115.  In 
buUi  these  cases,  a  claim  of  recourse  made  against  the  drawer  immediately  on 
the  non-acceptance  of  Uie  bill,  was  sustained.  In  Cowan  v.  Kaj,  20th  June 
1795,  Morr.  1 62 1,  a  bill  having  been  protested  for  non-acceptance,  a  charge 
upon  it  against  the  drawer  was  found  competent,  though  given  prior  to  the  term 
of  pajrment. 

*  'Ptr  Eyre,  C.  J.,  and  Buller.  J.,  in  Muilman  o.  D*Eguino,  2  H.  B1.  562. 
,   •  M'ilson  o.  Vysar,  4  Taunt.  288. 

*  In  Ruffv.  Webb,  Esp.  125,  where  the  plaintiff  had  taken,  in  payment  of 
a  debt,  an  unstamped  document  which  was  held  to  be  a  hill  of  exchange,  but 
bad  never  presented  ft  for  payment.  Lord  Kenyon,  in  respect  that  it  was  not 
stamped,  and  was  consequently  null,  found  that  he  was  entitled  to  recur  to  the 
original  consideration.  In  Swears  v.  Wells,  1  Esp.  317,  where  the  plaintiff 
bad  agreed  to  accept  in  payment,  laf,  A  check,  for  which  he  accordingly  drew 
the  money  ;  and«  2<%,  A  promissory-note,  which  turned  out  to  be  written  on  a 
wrong  stamp,  but  where  he  afterwards  brought  an  action  for  the  amount  of 
the  promissory- note,  as  on  the  original  consideration,  before  its  term  of  pay* 
mcnt  arrived,  l^rd  Kenyon  held,  that,  as  he  had  acted  under  the  agreement 
by  taking  cash  for  the  draft>  and  as  it  was  an  entire  agreement^  he  ought  to  have 
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Although  the  bill  should  hare  no  address,  yet,  if  the  hol- 
4er  is  advised  by  the  drawer  who  was  meant  as  drawee,  he 
ought  to  present  it,  and  protest  it  on  non-acceptance,  that 
there  may  be  recourse  against  the  drawer  '. 

If  a  bill  has  been  once  presented  for  acceptance,  but  dis- 
honoured, and  the  drawer  admits  the  non-acceptance,  but 
says  that  it  will  be  accepted  if  presented  a  second  time,  he 
cannot  plead,  want  of  negotiation  though  the  bill  should  not 
be  so  presented,  or  argue  that  the  holder,  if  he  did  not  choose 
to  present  it  again,  shonld  have  returned  it '. 

As  to  the  time  when  a  bill  payable  after  sight  should  be 
presented  for  acceptance,  the  only  rule  is,  that  the  holder 
ought  to  use  no  undue  delay,  but  should  present  within  a  reason- 
able time '.  Unless  there  were  some  restriction,  the  drawer 
could  not  know  how  long  he  should  keep  funds  in  the  drawee's 
possession  to  answer  the  bill,  if  it  was  not  presented,  or  he 
might  suppose,  if  he  heard  nothing  to  the  contrary,  that  it 
bad  been  accepted  and  paid,  and  might  thus  be  led  to  credit 
the  drawee  with  a  proportionally  larger  sum.  The  doctrine, 
therefore,  that  the  holder  of  a  bill  payable  after  sight  may  use 
his  discretion  as  to  the  time  of  presenting  it,  b  now  exploded. 
Such  a  doctrine  was  maintained  in  Scotland  in  an  early  case  ^, 
where  it  was  found  that  a  bill  on  London,  payable  at  fourteen 
days'  sight,  was  duly  negotiated,  when  not  presented  till  22d 
June,  though  it  must  haye  reached  London  on  12th  June. 
In  a  subsequent  case ',  the  same  argument  was  urged,  and 

fulSlled  it  altogether,  by  either  waitiog  tiU  the  term  of  the  note  expired,  or 
applying  for  a  new  note,  and  therefore  he  was  non- suited.  In  Scotland,  how- 
ever, the  agreement  would  probably  have  been  held  altogether  invalid,  in  so 
far  as  regarded  the  note ;  because,  being  unstamped,  it  could  not  warrant  an 
action  even  for  a  new  note ;  and  therefore  the  plaintiff*,  having  no  right  tmder 
lit,  would  have  been  found  entitled  to  recur  immediately  to  the  original  con- 
sideration. 

1  Marius,  142.3. 

'  Hickling  o.  Hardy,  7  Taunt.  312,  per  Dallas,  C.  J. 

*  Pothier,  No.  143;  Baylcy,  227;  per  Bayley,  J.,  in  Muilman  v.  D'Egui- 
no,  410,  note  4.     The  same  doctrine  is  fully  explained  by  Forbes,  65<6. 

*  Innesv.  Gordon,  7th  Feb.  1735,  Morr.  1562;  Elchies,  No.  6,  v.  BiU. 
Mr  Forbes,  67-70,  lays  down  the  rule  nearly  as  it  is  now  established,  regarding 
bills  payable  at  or  aAer  sight,  as  well  as  those  payable  after  date. 

*  Andrew  r.  Syme  and  Co.,  'ilst  Nov.  1759,  Morr.  1584. 
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the  Court  held  that  there  was  sufficient  negotiation.  But 
they  probably  proceeded  on  the  circutnstances  of  the  case, 
which  afforded  a  good  excuse  for  the  delay.  In  another 
case ',  where  the  holders  of  a  bill  drawn  at  three  days'  sight 
had  received  and  transmitted  it  for  acceptance  on  7th  May, 
but  allowed  it  to  remain  in  the  drawee's  hands,  without 
getting  his  answer  or  protesting  it,  or  giving  notice  to  the 
indorser  till  5th  June,  though  the  drawee  himself  protested 
it  for  non-acceptance  on  31st  May,  the  Court  decided  that 
recourse  was  lost.  They  seem  to  have  held  that  the  protest 
was  the  only  proper  evidence  of  presentment.  The  grounds 
of  decision  are  not  specified ;  but  the  indorser  argued,  that 
even  bills  payable  after  sight  must  be  presented  within  a 
reasonable  time.  No  distinction  has  been  ever  made  on  this 
point  between  foreign  and  inland  bills,  in  Scotland  or  in  Eng- 
land. But  the  application  of  the  rule  depends  on  circum- 
stances. The  holder  of  a  bill  payable  after  sight  will  lose  his 
recourse,  if  he  keeps  it  locked  up  for  a  length  of  time  with- 
out presenting  it '.  But  it  has  been  held,  that  a  person  recei- 
ving at  Windsor  a  bill  of  this  kind  drawn  on  London  nego- 
tiates it  duly,  though  it  has  not  been  in  circulation  in  the  mean 
time,  if  he  presents  it  on  the  fourth  day  after  receiving  it  ^ ; 
and,  with  regard  to  a  bill  by  country  bankers  on  their  Lon- 
don correspondents  at  twenty  days'  sight  %  it  has  been  held 
that  there  was  no  undue  delay,  though  it  was  received  on  I7th 
November,  and  not  sent  off  for  Bristol  till  the  24th,  in  conse- 
quence of  which  it  did  not  reach  London  till  the  29th.  As 
to  bills  drawn  on  India  at  sixty  days'  sight,  it  has  been  deci- 
ded ^,  under  special  circumstances,  that  they  were  duly  ne- 
gotiated, though  not  formally  presented  for  acceptance  till 
twenty-six  days  after  their  arrival ;  the  drawee,  however,  ha- 
ving had  notice,  and  having  been  requested  to  accept  them 

•  Falls  0.  Porter6eld,  17th  June  1766,  Morr.  1593. 

'  Prr  Buller,  J.,  in  Muilman  v.  D*£guino,  410,  note  4. 

*  In  Fry  v.  Hill,  7  Taunt  397,  the  verdict  of  m  jury  to  this  effect  was  con- 
firmed by  the  Court  of  C.  P.,  the  Court  holding  that  the  question  was  properly 
left  to  the  jury. 

«  Shute  v.  Robins,  1  M.  and  Malk.  133,  3  C.  and  Pay  80. 
»  Muilroau  v.  D*£guino,  2  H.  BI.  5%S, 
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two  days  after  their  arrival.  In  the  same  case,  it  was  held, 
that  there  was  no  undue  delay  in  not  sending  the  bills  from  this 
country  to  India  for  acceptance^  from  5th  March  to  30th  April, 
the  plaintiffs  being,  during  that  interval,  in  correspondence 
about  them  with  a  house  in  Paris,  for  whose  behoof  they  had 
taken  them,  and  having  transmitted  them  as  soon  as  they  re- 
ceived directions  on  the  subject.  In  a  later  case  ',  where  a 
foreign  bill  payable  at  sixty  days'  sight,  and  at  a  rate  of  ex- 
change amounting  to  22  d.  per  milrea,  had  been  purchased  on 
10th  September,  and  not  sold  again  till  1st  February,  (the  rate 
of  exchange  having  begun  to  fall  immediately  after  the  purchase, 
and  having  fallen,  before  Ist  February,  to  17d./?er  milrea,)  it 
was  held,  that  the  plaintiff  had  not  retidned  it  an  unreasonable 
time,  so  as  to  bar  him,  on  the  drawee's  failure,  from  claiming 
its  amount  against  the  drawer,  and  that  he  was  entitled,  in  a 
falling  market,  to  keep  it  a  reasonable  time  with  a  view  to  the 
price  rising,  so  as  to  indemnify  him  against  loss.  It  was 
stated  to  be  usual,  when  the  drawee  wished  to  limit  the  time, 
that  he  either  sent  another  part  of  the  bill  for  acceptance,  or 
stipulated,  on  a  sale,  that  it  should  be  transmitted  within  a 
certain  time,  and  it  was  inferred,  that,  as  he  had  not  done  so 
here,  he  must  have  taken  his  chance  of  its  being  retained  a 
reasonable  time. 

.  The  holder  of  a  bill  payable  after  sight,  whether  foreign  or 
inland,  may  put  it  into  circulation  before  acceptance ',  and  it 
must  then  depend  much  on  the  continuance  of  its  circulation 
when  it  should  be  presented  for  acceptance.  In  one  case ', 
it  was  decided,  that  foreign  bills  drawn  at  thirty  days'  sight, 
which,  having  been  put  into  circulation,  were  not  presented 
for  acceptance  till  some  months  after  being  issued,  had  been 
duly  negotiated,  though  the  drawees  had  continued  to  honour 
the  drawer's  bills  for  forty  days  after  their  date,  and  though 
the  drawer  did  not  fail  till  that  period  had  elapsed.  Courts 
have  refrained  from  limiting  any  time  within  which  bills  of  this 
kind,  when  thus  put  into  circulation,  must  be  presented; 
holding  that  this  must  be  determined  by  the  circumstances  of 

'  Mclish  V.  lUwdoD,  9  Bingh.  416 ;  2  M.  and  Scott,  570. 
*  Ptr  Gibbt,  C.  J.,  in  Fry  v  Hill,  mtea,  ilS,  note  a 
'  Goupy  o.  Harden,  Holt,  C.  N.  P.  342,  7  Taunt.  169. 
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each  caae ' .  It  has  been  eYen  laid  down,  that  such  a  bill  might 
be  safely  kept  in  circulation  for  a  year  without  presentment  '• 

According  to  the  authorities  already  cited  ^,  which  appear 
rather  to  lead  to  the  conclusion,  that  bills  drawn  at  sight  are 
not  payable  on  demand,  but  that  days  of  grace  should  be 
allowed  on  them,  it  follows,  that  they  must  be  first  presented 
for  acceptance,  to  determine  the  currency  of  the  days  of  grace. 
It  has  been  also  held,  even  as  to  a  note  payable  on  demand 
^*  at  sight,"  that  no  action  can  be  maintained  on  it  without 
proring  presentment  for  sight  ^.  The  rules  now  laid  down  as 
to  the  time  of  presenting  for  acceptance  bills  payable  after 
sight,  appear  to  be  equally  applicable  in  this  case. 

It  has  been  much  disputed  in  England,  whether  the  ques- 
tion, what  is  a  reasonable  time  for  presentment,  is  proper  for 
a  jury,  or  is  a  question  of  law  for  the  Court  ^.  Perhaps  the 
only  attainable  conclusion  is,  that  it  is  very  liable  to  be  af- 
fected by  the  circumstances  of  each  case,  but  that,  in  situa* 
tions  which  admit  of  a  general  rule,  a  rule  ought  to  be  lidd 
down  and  adhered  to  ^.  But  this  is  a  point  not  peculiarly 
connected  with  the  law  of  Scotland,  and  on  which  I  will  not 
hazard  an  opinion. 

Presentment  should,  in  all  cases,  be  made  at  a  seasonable 
time  of  day ;  and  when  the  drawee  is  a  banker  or  merchant-, 
it  ought  to  be  made  during  the  usual  hours  of  business''. 

'  Per  Gibbs,  C.  J.,  in  Goupy  v.  Harden,  413,  note  3 ;  and  per  Eyre,  C.  J*, 
in  Muilman  v,  D*£guino,  antea,  410,  note  4. 
'  Per  Buller,  J.,  in  Muilman  v.  D'Eguino,  ibid. 

*  jintea,  377-8. 

*  DiiOQ  V.  NutuU,  4  Tyrwb.  1013. 

'  Vide  ou  one  side  Muilman  v.  D*£guino,  aniea^  410,  note  4,  and  Fry  v.  Hill, 
412,  note  3,  where  this  is  held  to  be  a  question  for  the  jury.  On  the  other 
band,  in  Darbishire  v.  Parker,  6  East  12,  13,  the  question,  What  is  a  reason- 
able time  for  notice  of  dishonour,  which  depends  on  the  same  principle,  is  said, 
by  Lawrence,  J.,  to  be  a  question  of  law,  while  the  other  Judges  seem  to  hold 
that  it  is  a  question  of  law  depending  on  the  facts. 

*  Vide  Lord  Mansfield's  opinion  in  Tindal  v.  Brown,  1  T.  R.  168,  and  that 
of  the  majority  of  the  Court  in  Darbishire  v.  Parker,  note  5 ;  also  Shute  v, 
Robins,  1  M.  and  Malk.  133. 

'  Vide  on  this  subject  Marius,  112,  who  gives  some  curious  details  as  to  the 
hours  of  business  in  London  during  his  time.  The  same  rule  w*aa  laid  down 
in  Pterkcr  v.  Gordon,  7  East.  385,  with  regard  to  the  obligation  of  a  party  who 
had  taken  a  bill  payable  at  a  particular  banking-house,  to  present  it  during  the 
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The  failure  to  present  in  due  time  may  be  excused  by  any 
sufficient  reason  not  arising  from  the  holder's  misconduct, 
such  as  illness,  intervening  war,  unavoidable  detention,  &c.  ^ 

2.  To  whom  and  where  ? 

Presentment,  to  be  effectual,  must  be  made  to  the  drawee 
himself,  or  to  his  authorised  agent  *.  A  bill  drawn  on  a  banker 
or  trading  company  ought  to  be  presented  to  them  at  their 
place  of  trade,  within  the  ordinary  hours  of  business  ^ ;  when 
it  is  drawn  on  an  individual,  it  may  be  presented  to  him 
either  at  his  place  of  business  during  business-hours,  or  at  his 
dwelling-house,  or  personally,  if  no  place  of  payment,  is  ex- 
pressed ^.  K  a  bill  is  made  payable  by  the  acceptor  at  a  bank, 
presentment  there,  though  not  made  to  him  personally,  is  suf- 
ficient '.  If  the  drawee  cannot  be  found  at  the  place  described 
in  the  bill  as  his  residence,  and  it  appears  that  he  never  lived 
there,  or  has  absconded,  the  bill  ought  to  be  immediately  pro- 
tested there  for  non-acceptance  ^.  But  if  the  drawee  has  only 
changed  his  residence,  the  holder  must  use  all  endeavours  to 
find  out  his  new  residence,  and  present  the  bill  to  him  there 
as  soon  as  possible ''.     It  he  has  left  the  kingdom,  it  has  been 

usual  banking  hours.  As  to  the  proper  tioic  of  day  for  presentment,  vide  pre- 
sentment for  payment,  the  rules  regarding  which  are  applicable  also  to  present- 
ment for  acceptance. 

'  For  instance  of  a  valid  excuse,  vide  Andrew  p.  Syme,  411,  note  5,  and 
Forbfs,  S8-9 ;  also  Muilman  v.  D*£guioo,  410,  note 4.  In  Patience  9.  Townly, 
2  Smith,  224,  it  was  held  to  be  a  suflScient  excuse  for  delay  in  presenting  a  bill, 
that  the  town  of  Leghorn,  where  presentment  ought  to  have  been  made,  was 
then  occupied  by  the  enemy.  Lord  EUenborough  laid  it  down,  that  the  rules 
as  to  due  presentment  were  always  subject  to  the  exception  of  such  unavoidable 
accidents  as  rendered  it  impossible. 

*  In  Check  v.  Roper,  5  £sp.  175,  where  the  witness  called  to  prove  present- 
ment stated,  that  be  went  to  tlie  drawee's  house,  and  offered  the  bill  for  accep- 
tance to  a  person  in  his  tan-yard,  who  refused  to  accept,  (not  being  certain,  how- 
ever, that  this  person  was  the  drawee,)  Lord  Ellenborough  held,  that  present- 
ment was  not  proved,  and  that  therefore  there  could  be  no  recourse  against  the 
drawer. 

*  1  Bell,  412.  *  Id.  413. 

*  Hawkey  v.  Borwick,  1  Yon.  and  M*L.  376,  aflBrmed  on  error  in  Exchequer- 
Chamber,  4  Bingh.  135. 

*  Chitty,  .307.  In  Anon«  Raym.  745,  it  is  laid  down  as  the  custom  of  mer- 
chants, that  if  the  drawee  absconds  before  the  day  of  payment,  thji're  moy  be  a 
protest  immediately  fur  better  security,  aod  a  protest  afterwards  for  non-pay- 
ment, on  the  arrival  of  the  term  of  payOMUt,  but  not  lOOBer. 

^  In  Collins  v.  Butler,  2  Str.  1087,  it  was  held,  that  the  indorsee  of  a  pro- 
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held  sufficient  in  England  to  present  the  bill  at  his  house  ^  In 
Scotland,  if  the  drawee  cannot  be  found,  it  has  been  said  that 
the  holder  should  present  and  protest  the  bill  at  the  market- 
cross  of  the  place  where  he  last  resided '.  In  this  case,  the 
protest  ought  to  bear,  that  strict  search  has  been  made  for 
him  3.  But  if  there  is  some  person  who  represents  him  in  this 
country,  presentment  ought  to  be  made  to  him  ^.  If  there  are 
two  persons  of  the  drawee's  name  and  designation,  and  neither 
will  accept,  a  protest  ought  to  be  taken  against  both'.  .  . 

It  has  been  said,  that  if  the  drawee  is  dead,  the  holder 
should  present  it  to  his  nearest  heirs,  and  protest  it  on  their 
refusal  to  accept,  though  they  have  not  yet  taken,  up  his  suc- 
cession «.  This  should  certainly  be  done  where  the  drawee's 
heirs  haye  taken  up  his  succession.  But  otherwise,  there  is 
no  person  representing  him,  as  to  the  bill,  and  the  present- 
ment of  it  to  them  appears  as  futile  as  if  made  to  a  stranger. 
In  such  a  case,  it  seems  necessary  that  the  holder  should, 
within  a  reasonable  time,  notify  to  the  other  parties  the 
drawee's  death,  by  which  presentment  has  become  impossible. 
When  the  creditor  is  dead,  and  his  heirs  have  not  taken  up 
his  succession,  it  has  been  stated,  that  they  also  are  bound  to 

missory-note  suing  the  indorser,  had  not  esUblitbed  enough  to  make  good  his 
recourse,  by  merely  proving  that  the  maker's  house  was  shut  up,  because  he  was 
bound  to  have  inquired  after  him  and  presented  the  note.  It  was  laid  down  as 
settled,  that  tlie  maker  of  a  promissory-note  is  in  the  same  situation  with  the  ac- 
ceptor of  a  bill.  The  same  general  doctrine  was  held  regarding  ignorance  of  a 
party's  residence,  when  stated  as  an  excuse  for  not  notifying  to  him  the  disho- 
nour uf  a  bill,  in  Bateman  v.  Joseph,  2  Campb.  461,  12  East.  433 ;  Beveridge 
V.  Burgess,  3  Campb.  262,  and  Browning  v.  Kinnear,  1  Gow,  81. 

*  I'his  was  ruled  by  Lord  EUenborough,  in  Cromwell  v.  llyasom,  2  Esp. 
311,  where  the  bill  was  presented  at  the  drawer's  house  to  his  wife,  who  was 
also  fully  apprised  of  all  the  circumstances,  while  he  was  in  Jamaica. 

*  1  Bell,  409,  referring  to  Forbes,  120. 

*  Forbes,  120. 

*  1  Bell,  413.  In  Firth  v.  Thrush,  8  B.  and  Or.  397,  the  same  doctriDe  ia 
implied  with  regard  to  notice. 

*  Vkis  Phillips  V.  Astling,  2  Tauni.  206,  which,  however,  is  not  exactly  the 
case  suted  in  tlie  text,  because,  in  tliat  case,  the  drawee's  lister,  lieing  his  au- 
thorised agent,  ftad  accepted  the  bill  during  bis  absence  ;  and  the  objection  was, 
that  it  had  not  been  afterwards  presented  to  ber  for  payment.  This  objection 
was  sustained. 

*  Tolbier,  146.  Molloy,  2,  10,  36,  lays  down  this  rule  with  regard  to  pro- 
test for  non-payment,  when  the  drawee  batf  died  after  acceptance. 
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|^t*esent  for  acceptance  and  payment,  and  to  protest  for  non^ 
acceptance  and  non-payment '.  But  the  sounder  opinion  ap^ 
pears  to  be,  that  they  are  not  bound,  as  there  is  no  party  en- 
titled to  demand  payment  and  grant  a  discharge,  or  to  protest 
for  non-acceptance  or  payment '.  It  has  been,  indeed,  held^ 
that  the  mere  possession  of  a  bill  is  a  warrant  to  present  and 
protest  for  non-acceptance.  But  possession  merely  creates  a 
presumption,  that  the  possessor  is  authorised  to  act  for  the 
creditor,  which  presumption  his  death  does  away. 

The  time  during  which  a  bill  may  be  left  with  the  drawee, 
that  he  may  deliberate  whether  he  will  accept  or  not,  as  well 
as  the  measures  which  are  advisable  in  case  of  his  asking 
longer  time,  have  been  already  considered^.  It  has  been 
said  ^,  that,  if  the  bill  be  lost,  while  in  the  drawee's  custodyf 
by  him  or  his  servants,  the  creditor  should  demand  a  note 
from  him  for  payment  of  the  amount  at  the  specified  term  ; 
and,  on  his  refusal  to  grant  it,  should  immediately  take  a  prcH 
test  for  non-acceptance,  and  give  notice  to  the  drawer,  foU 
lowing  likewise  the  same  course,  as  for  non-payment,  on  the 
arrival  of  the  term  of  payment. 

Bills  must  be  presented  at  the  same  place  for  acceptance 
and  for  payment,  and  therefore  this  matter  shall  be  afterwards 
considered  with  reference  to  both  subjects. 

2.  Presentment  fir  Payment, 
It  has  been  already  shewn  that  presentment  for  acceptance 
is  not  necessary  with  bills  payable  on  demand,  or  at  a  spe-* 
cified  time.  But  they  must  be  duly  presented  for  payment 
to  the  drawee  or  granter,  in  order  to  establish  recourse 
against  the  other  parties  *,  and  such  presentment,  as  well  as 
the  drawee's  failure  to  pay,  must  be  properly  instructed®. 
In  Scotland,  the  only  admissible  proof  of  this  is  a  protest, 
of  which  afterwards.  Such  presentment  appears  to  be  also 
necessary,  with  bills  or  notes  payable  at  or  after  sight,  or  on 

*  Mariut,  13*.5.  ■  Molloy,  2,  10,  34, 

*  Ani4a,  S32.  *  Bmwm,  No.  17. 

*  In  CoUitit  V.  Butler,  2  Scr.  1067,  it  was  fouod,  iniar  ofiff,  that  payment  of 
a^iote  ought  to  havebe«n  demanded  fr»m  the  maker,  before  charging  the  indorsee 

*  Giles  V.  PowfH,  2  C.  and  Pay.  259. 

2  D 
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demand,  to  complete  the  holder's  claim  even  against  the 
drawee  or  granter '. 

1.  Where — ^to  whom— by  whom  ? 

When  the  debtor  in  a  bill  or  note  cannot  be  found,  the 
same  rules  appear  to  be  applicable  to  presentment  for  pay- 
ment, which  have  been  explained  as  to  presentment  for  ac- 
ceptance *•  But  it  has  been  also  decided  ^,  that  presentment 
for  payment  at  the  acceptor's  house,  with  refusal,  though  the 
acceptor  was  not  found  personally,  is  sufficient  to  preserve 
recourse,  it  being  held,  that  the  acceptor  was  bound  to  have 
funds  there  to  make  payment.  It  has  been  decided  in  Eng- 
land ^,  that  the  circumstance  of  a  banking  company  shutting 
up  their  bank,  and  thereby  refusing  to  pay  their  notes,  does 
not  amount  to  a  declaration  that  they  will  not  pay  certain  spe- 
cific notes  sued  for,  which  are  payable  on  being  presented  at 
their  bank,  and,  consequently,  does  not  supersede  the  neces- 
sity of  presentment,  in  order  to  give  the  holders  a  complete 
elidm  against  them.  Their  mere  insolvency,  though  thus  de- 
clared by  themselves,  does  not  dispense  with  the  necessity  of 
presentment.  But  a  timeous  offer  to  return  the  notes  of  a 
bank  which  has  failed  to  the  party  from  whom  they  were  re- 
ceived, is  sufficient,  without  presenting,  to  preserve  recourse 

>  AnUa^  438-9.  In  Holmes  v.  Kerriaon,  2  Taunt.  323,  it  was  held  that  the 
statute  of  limitations  on  a  note  payable  af^er  sight  could  not  take  effect,  as  there 
was  no  cause  of  action  from  which  the  limitation  could  run  without  presentment^ 
which  had  not  been  proved.  Jn  Scotland,  in  Stephenson  v.  Stephenson's  Trus- 
tee, ISth  June  1807,  Morr.  App.  p.  Bill,  No.  20,  it  was  found,  that  the  sexen. 
Dial  prescription  on  a  bill  payable  on  demand  runs  from  its  date,  in  respect  of 
the  words  of  the  act,  by  which  the  prescription  runs  from  the  time  when  bills  or 
notes  are  exigible.  Whether  the  same  rule  applies  to  bills  or  notes  payable  at 
or  after  sight  shall  be  afterwards  considered. 

•  Anita,  415-ia. 

'  Par  Lord  Kenyon  in  Brown  v.  M'Dermot,  5  Esp.  205. 

*  Bowes  tr.  Howe,  5  Taunt.  30.  In  this  case  the  point  was  decided  on  an 
objection  to  the  declaration,  as  not  averring  presentment,  under  the  circum- 
atances  stated  in  the  text.  The  objection  had  been  repelled  in  the  Court  of 
King's  Bench  ;  but  their  judgment  was  reversed,  on  a  writ  of  error,  in  tlie  Ex- 
chequer Chamber.  A  similar  derision  was  given  in  Camidge  r.  Allenby,  6  B. 
and  Cr.  373,  as  to  the  recourse  of  a  party  on  a  note  by  a  banker,  which  he  had 
not  presented*  having  got  the  note  after  the  banker  failed,  and  aa  to  which  h* 
bad  given  no  notice  to  his  author.  The  same  point  was  also  niled  in  Rogers  p» 
Langford,  3  Tyrwh.  654. 
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agunst  him  ^  When  the  drawee  of  a  bill  has  gone  abroad, 
and  left  an  agent  in  England  with  power  to  accept  bills  for 
him,  and  the  agent  has  accordingly  accepted  a  particular  bill, 
it  ought  to  be  presented  for  payment  to  the  agent,  if  the  prin-> 
cipal  b  absent  when  it  becomes  due  *. 

It  has  been  sud,  that,  if  the  drawee  of  a  bill  or  maker  of 
a  note  is  dead,  presentment  for  payment  ought  to  be  made 
to  his  executors,  or,  though  there  are  none,  that  the  docu- 
ment should  be  presented  at  his  house,  and  protested  for 
non-payment'.  But,  where  the  bill  or  note  is  made  payable  at 
a  particular  place,  presentment  there,  even  in  this  case,  is 
sufficient^.  The  remarks  which  have  been  made  on  this 
subject  as  to  presentment  for  acceptance,  seem  applicable  to 
presentment  for  payment  '•  The  case  of  the  holder's  death, 
and  the  measures  to  be  thereupon  adopted,  have  been  already 
discussed  K 

What  has  been  said  regarding  the  non-presentment  for  ac- 
ceptance of  bills  unstamped,  or  illegally  stamped,  and  also  as 
to  the  excuses  arising  from  the  impossibility  of  presenting  for 
acceptance,  is  applicable  to  the  presentment  of  bills  or  notes 
for  payment '. 

It  has  been  stated,  that,  when  a  bill  is  attached  under  an 
extent  before  it  is  due,  and  the  party  holding  it  for  the  Crown 
fails  to  present  it  in  time  for  payment,  the  drawer  and  indor- 
sers  will  still  remain  liable,  because  no  laches  are  imputable 
to  the  Crown  "•  It  has  been  even  held,  that  the  drawer  and 
indorsers  of  a  bill  granted  for  the  Crown,  for  instance,  by 
way  of  remitting  the  public  revenue,  will  be  liable,  although 
the  bill  should  not  be  presented  in  due  time  to  the  drawer* 
But  some  kind  of  presentment  must  be  necessary,  even  in  this 

'  Headenon  v.  Appleton,  reported  in  Chitty,  p.  388,  note  a,  and  in  Rogers 
V.  Langford,  3  Tyrwb.  660. 

'  This  was  decided  in  Phillips  v.  Astling,  ontoo,  416,  note  5;  ako  in  Bank 
of  England  v.  Newman,  12  Mod.  241,  |Mr  Hole,  C.  J.,  who  held,  **  that  a  de- 
**  mand  of  a  aervant  of  the  drawer,  who  used  to  pay  money  for  him,  was  a  good 
•*  demand.'* 

'  Chitty,  389;  Molloy,  2,  10,  34. 

*  FbilpoU  v«  Bryant,  3  C.  and  Pay.  244. 

*  ^Nleo.  415  •  Ibid. 

V  jtmita^  410-15.  *  Chitty,  390;  West  on  Extcnu.  29.3a 
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case,  because  the  drawer  and  indorsers  are  not  liable  unless 
the  drawee  fails  to  pay  ^ 

We  have  already  considered  what  is  the  law  regarding  the 
obligation  of  payment  on  the  debtor  in  a  bill  or  note,  with  or 
without  presentment,  when  no  place  of  payment  is  specified  *• 
But  the  drawer  and  other  parties  are  not  bound  to  pay,  un- 
less the  bill  or  note  has  been  first  presented  to  the  proper 
debtor  for  payment,  and  he  has  withheld  it%  so  that,  al- 
though no  place  of  payment  is  specified,  there  cannot  be 
recourse  against  them,  without  presenting  the  bill  or  note 
to  the  debtor,  if  he  is  to  be  found,  or  at  his  residence* 
This  is  indispensable,  unless  he  himself  has  in  his  acceptance 
specified  some  other  place  of  presentment  \  It  has  been^also 
held,  that,  when  a  place  of  payment  is  specified  in  the  body 
of  a  bill  or  note,  the  presentment  of  it  at  that  place  forms 
a  condition  of  the  contract;  and  that,  therefore,  without 
it,  the  holder  can  have  no  claim  against  the  drawer  and 
indorsers,  or  even  against  the  acceptor  or  granter  ^.     More 

>  West,  29.3a  «  ^nUa,  S84u 

'  VitU  SyderbottoiD  v.  Smitb,   1  Str.  649,  where  the  holder  of  a  proniisaory- 

note  fftilcd  in  an  action  against  the  indorser,  uiid^r  the  direction  of  ^yre,  C  J  , 

*  beeaute  the  plaintiff  liad  not  proved  diligence  to  get  the  money  of  the  drawer, 

**  being  of  the  old  opinion,  that  the  indoner  only  warrant!  upon  the  default  of 

*•  the  drawer." 

*  Sedgwick  v.  Jager,  5  C.  and  Pay.  199. 

*  The  rule  first  here  stated  was  held  by  the  whole  Court  of  King's  Bench  in 
Sanderson  v.  Bowes,  14  EasL  500,  where,  in  the  case  of  promissory,  notes 
payable  on  demand  at  a  particular  place,  the  Court  held  the  declaration  in- 
complete when  it  did  not  aver  a  demand  at  thai  place.  The  same  Uoctriua 
was  held,  and  the  same  decision  given,  under  similar  circumstances,  in  Dicken- 
son V.  B6wes,  16  East.  110.  Vide  also  Howe  e.  Bowes,  16  East.  112.  A 
similar  decision  was  gifen  by  the  Court  of  Common  Pleas  in  Bowes  9.  Howe, 
attea,  418,  note  4.  In  all  these  cases,  the  action  was  against  the  makers  of  the 
notes.  It  is  not,  therefore,  easy  to^  reconcile  such  dccisious,  the  two  first' of 
which  were  given  by  Lord  EUenborough,  with  the  opinion  expressed  by  his 
lordship  at  Nisi  Prius,  in  the  subsequent  case  of  Bowman  v.  NichoU,  2  Campb. 
408,  where,  in  an  action  by  the  indorsee  against  ibe  maker  of  a  pramisaory^i 
note,  which  mentioned  a  certain  place  of  payment  in  the  body  of  it,  be  held; 
that  tills  was  not  a  part  of  the  contract,  but  a  mere  memorandum  of  the  plaoA 
where  payment  might  be  made,  and  would  not  allow  presentmtat  there  to 'be 
proved,  lest  such  proof  should  be  thought  necessary.  In  a  subsequent  cibi^ 
Hoche  V.  Campbell,  3  Camp.  247,  being  an  action  by  the  indonce  agaiAst  the 
indorMsr  of  a  note  which  was  made  payable  at  a  Certain  place.  Lord  Ellfoboioiigh 
held,  that  it  was  a  fatal  variance  in  the  declaration  not  to  mention  the  piece, 
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recent  decisions,  however,  have  thrown  doubts  on  this  rule, 
at  least  so  far  as  regards  a  claim  against  the  maker  of  a 
note,  or  acceptor  of  a  bill.  It  has  been  decided,  that,  when 
the  place  of  payment,  though  marked  only  at  the  bottom  of 
a  note,  has  been  printed  before  it  is  complete,  presentment  at 
that  place  is  indispensable,  even  to  found  a  claim  against  the 
acceptor ;  because  the  specification  of  place  is  **  to  be  con- 
M  sidered  as  part  of  the  note,  having  been  made  at  the  time ' .'' 
But  a  different  doctrine  is  held,  when  such  a  memorandum 
was  in  writing,  though  written  by  the  writer  and  grantor  of  the 
note,  at  the  time  of  making  it  ^.  When  a  bill  has  been  drawn 
payable  generally  in  London,  and  is  accepted  payable  at  a 
certain  banker's  in  London,  it  has  been  held,  even  in  an  action 
against  the  acceptor,  that  this  specification  of  place  forms  part 
of  the  contract,  and  that  a  presentment  there  must  be  proved^. 

•ince  it  wnt  thus  implied  that  it  was  payable  generally,  whereas  it  was  only  pay- 
able atone  bouse.  But,  whateTcr  may  be  the  inii>ort  of  these  Nisi  Prius  deci- 
sions, the  decisions  above  cited,  pronounced  both  by  the  Court  of  King's  Bench 
and  of  Common  Pleas,  must  have  higher  autburity.— Mr  J.  Bayley,  in  Rowe  r. 
Young,  2  Brod,  and  Bingh.  24i2,  expresses  doubts  as  to  the  decision  of  Sander- 
son V.  Bowes,  although  he  snys  that  he  concurred  in  it.  But  it  was  con6rmed 
by  the  judgment  of  the  House  of  Lords  in  Rowe  o.  Young,  which  decided  that 
even  an  acceptance,  "  payable  at  a  certain  place,*'  was  a  restriction.  Vide  on 
this  point,  Bayley,  820. 

The  doctrine  implied  in  the  three  first  of  these  decisions  was  recently  followed 
by  Abbott,  C.  J.,  in  the  case  of  Fayle  v.  Bird.  2  C.  and  Pay.  303,  where,  in  an 
action  by  the  drawer  against  the  acceptor  of  a  bill  payable  in  London,  he  non- 
laited  the  plaintiff,  because  he  could  not  prove  that  the  bill  bad  been  presented 
in  London.  Tlie  Court,  however,  granted  a  rule  nisi  for  a  new  trial,  on  the 
authority  of  Selby  p.  Eden,  1 1  Moore,  511,  (3  Bingh.  611,)  where,  in  an  action 
un  a  similar  bill,  it  was  held  not  necessary  to  aver  in  the  declaration,  that  it  had 
been  presented  in  London.  On  arguing  the  rule  for  setting  aside  the  non-suit, 
i(  was  made  absolute,  on  the  ground  of  the  case  of  Selby  v,  Eden  having  settled, 
that  the  act  1  and  2  G.  IV.  c.  78,  applied  to  bills  made  payable  at  a  particular 
place  by  the  act  of  (he  drawer,  as  well  as  to  cases  where  they  were  accepted  pay- 
able at  such  a  place;  6  B*  and  Cr.  631.  It  may  therefore  be  doubted,  whether 
the  doctrine  stated  above  can  apply  to  claims  against  the  acceptor  of  a  bill,  or 
granter  of  a  note. 

'  Per  Lord  Ellenborough,  in  Trecotbick  r.  Edwin,  1  Stark.  468,  where  the 
place  of  payment  at  the  foot  of  the  note,  as  well  as  the  whole  of  it,  except  thw. 
iums,  the  parties*  names,  and  the  date,  were  printed.  His  Ixirdsbip  held  it  ne- 
cessary, under  these  circurostancea,  to  prove  presentment  at  the  place  specified. 

*  Williams  o.  Waring.  10  B.  and  Cr.  2. 
'  '  Per  Lord  Ellenborough,  in  Garnett  v.  Woodcock,  1  Surk.  475.      In  this 
case  Che  bill  had  been  presented  at  the  place  specified  between  7  and  8  P.  if.  of 
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It  has  been  already  shewn  %  thet,  when  a  bill  is  drawn  payable 
generally  in  London,  or  any  other  place,  the  drawee  must,  in 
his  acceptance,  specify  a  particidar  house  for  demanding  pay- 
ment. This  implied  obligation,  therefore,  of  the  drawee  be* 
ing  contemplated  in  drawing  such  a  bill,  his  specification  of 
the  place  of  payment  will  be  as  much  in  view  of  parties,  and 
will  form  as  essential  a  part  of  the  contract,  as  if  engrossed 
original^  in  the  bill.  But,  if  the  bill  or  note  has  been  present- 
ed at  the  place  specified,  and  payment  refused,  for  instance,  at 
a  particular  bai^ing-house,  it  is  not  necessary  to  notify  non- 
payment to  the  acceptor  or  maker,  since  he  is  not  drawer,  but 
proper  debtor,  and  was  therefore  bound  to  ascertain  whether 
the  bill  or  note  was  paid  when  presented  ^« 

In  all  these  cases,  presentment  at  the  place  specified  is 
still  more  necessary  to  giye  recourse  agiunst  the  drawer  or 
indorsers,  since  they  are  not  liable  till  the  proper  debtor  is 
refused.  In  a  question  with  them,  it  would  probably  be  neces- 
sary to  present  the  bill  or  note  to  the  acceptor  or  granter  at 
the  specified  place,  though  it  should  be  merely  noticed  in  a  me- 
morandum at  the  foot  of  the  bill  or  note,  as  a  place  where  pay- 
ment might  be  made.  This  rule  has  at  least  been  held  appli- 
cable when  the  place  of  payment  is  specified  only  in  the  accep- 
tance, as  by  accepting  the  bill  ^'  payable  at  a  certain  place  '/' 
The  ground  of  it  appears  to  be,  that  the  drawee,  by  specifying 
a  place  for  payment,  indicated  to  the  holder,  that  he  would 
obtain  payment  there,  and  thus  rendered  presentment  there 
necessaryj  at  least  in  a  question  with  the  drawer  or  indorsers, 
who  are  not  liable  unless  the  acceptor  has  failed  to  pay.  This 
doctrine  seems  applicable,  though  the  place  of  payment  should 
be  indicated  only  by  a  memorandum  annexed  to  the  bill  or  note, 

the  day  that  it  became  due,  and  the  answer  was,  no  orders.  It  was  pleaded  that 
there  was  no  presentment  within  proper  banking  boors.  But  Lord  Ellenborough 
held,  that,  when  a  person  attended  and  refused  payment,  Che  presentment  was 
good,  though  it  had  been  made  at  midnight.  The  necessity  of  presenting  at  the 
particular  place  was  here  taken  for  granted.  The  same  doctrine  was  admitted  in 
a  similar  case,  Hudge  v.  Fillis,  3  Camp.  463. 

>  Anita,  342. 

*  Per  Lord  Ellenborough,  in  Pearoe  tr.  Pembertley,  3  Camp.  8G1. 

'  Bayley,  820.  In  Ambrose  o.  Hopwood,  2  Taunt.  61,  being  an  action  by* 
the  holder  against  the  drawer  of  a  bill,  which  the  declaration  stated  to  have  been 
accepted  payable  at  a  particular  place,  it  was  held  to  be  fatal  to  the  declaratioii^ 
that  it  did  not  likewise  specially  aver  presentment  at  that  place. 
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and  also,  when  the  drawee  or  granter  intimates,  by  his  accep* 
tance,  or  by  a  memorandum,  that  payment  is  to  be  made  by  a 
particular  person,  though  not  a  party  to  the  bill,  as  much  as 
when  he  thus  intimates  that  it  is  to  be  made  in  a  particular  place. 
It  has  been  indeed  suggested',  that,  as  the  1  and  2  Geo.  IV, 
c.  78,  to  be  immediately  noticed,  enacted  that  acceptances^ 
though  they  specify  a  particular  place  of  payment,  shall  be 
accounted  general  acceptances  to  all  intents  and  purposes, 
unless  they  declare  that  the  bill  is  to  be  payable  if  presented, 
only  in  that  "place,  and  not  otherwise,  therefore,  in  the  case  of 
such  general  acceptances,  presentment  to  the  acceptor  any 
where  would  be  sufficient,  though  the  bill  should  not  be  pre^ 
sented  at  the  specified  place.  But  presentment  as  a  ground 
for  recourse,  is  not  merely  co-relative  with  the  acceptor's  ob- 
ligation ;  otherwise,  he  would,  often,  not  be  bound  to  present, 
as  the  acceptor  is  often  bound,  as  already  stated,  to  find  out 
him  and  make  payment.  The  object  of  presentment,  as  the 
foundation  of  a  claim  of  recourse,  is  to  ascertain  that  the  ac- 
ceptor has  failed  to  make  payment ;  and  therefore,  even  when 
no  place  of  payment  is  mentioned,  it  must,  for  this  purpose, 
be  made  to  the  acceptor  personally.  So,  when  a  place  of 
payment  is  pointed  out,  though  only  in  a  memorandum,,  it  is 
necessary,  in  order  to  ascertain  that  there  will  be  no  payment^ 
to  present  the  bill  at  the  place  specified,  although  the  accep* 
tor  may  be  bound,  as  in  any  other  general  acceptance,  with- 
out presentment  there,  or  any  presentment.  This  point  has 
been  accordingly  thus  settled,  in  a  recent  case '. 

Presentment  for  payment  at  the  place  specified  in  the 
acceptance,  or  in  a  memorandum,  is  sufficient  against  the 
drawer  or  indorsers,  without  going  to  the  acceptor  or  granter 
personally ;  because,  as  he  has  thus  pointed  out  the  place 
where  payment  Lb  to  be  asked,  and  where  he  is  to  have 
funds,  his  failure  to  pay  there  is  a  breach  of  engagement, 
such  as  to  authorise  recourse  against  the  other  parties,  as 
if  presentment  were  made  personally '.     As  a  sequel  of  this 

'  Cbitty,  399.  *  Gibb  v,  Mather,  2  Cr.  and  Jerr.  254. 

'  Sanderson  v.  Judge,  2  H.  Bl.  509  ;  also  Parker  v.  Gordon,  7  East  S85-7, 
per  Lord  Ellenborough.  The  same  doctrine  was  adopted,  since  the  1  and  2 
G.  IV.  c.  78,  by  the  Court  of  Common  Pleas,  in  be  Bergarechc  v.  Pillin, 
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doctrine,  it  has  been  also  found ',  that,  when  a  bill  or  note  », 
payable  at  one  or  other  of  two  places,  presentment  at  one  of 
them  is  sufficient  to  preserve  recourse,  when  payment  b  re- 
fused there,  on  account  of  the  failure  of  the  house,  though 
it  would  have  been  made  at  the  other  place,  because  the 
house  there  did  not  fail  till  a  day  or  two  afterwards.  Nor 
does  it  make  any  difference,  though  the  actual  place  of  pre- 
sentment is  more  distant  than  the  other.  It  has  been  alsa 
found,  that,  if  the  banker  whose  house  is  specified  as  the 
place  of  payment  is  also  holder  of  the  bill  or  note,  it  is  suffix 
cient  presentment  by  him  to  ascertain  from  his  books  whether 
the  debtor  has  cash  in  his  hands  sufficient  to  meet  it,  the  fact 
of  his  not  having  it  being  held  to  be  a  refusal  of  payment  '• 
It  is  implied,  and  has  been  held,  in  the  cases  already  cited, 
as  well  as  in  others ',  that  the  doctrine  now  stated  is  appli- 
cable, although  the  bill  should  be  thus  required  to  be  pre-, 
sented  for  payment  to  a  person  not  liable  for  it ;  for  instance, 
to  a  banker  at  whose  house  the  acceptor  declares  it  payable, 
but  who  answers  ^'  no  effects."  It  has  been  abo  judicially, 
recognised  as  the  practice  of  London,  that,  when  a  bill  is  de- 
blared  payable  there  at  a  bank,  the  presentment  of  it  to  the 
banker's  clerk  at  the  clearing  house  is  sufficient,  without  pre- 
senting it  at  the  bank  ^. 

•  It  is  not  necessary,  in  order  to  found  a  claim  against  the 
acceptor  of  a  bill  or  granter  of  a  note,  to  present  his  bill*  or 
note  for  payment  at  a  particular  place,  when  it  is  only  speci- 
fied in  a  memorandum  annexed  to  the  bill  or  note ;  as  such 
a  memorandum  is  merely  an  intimation  where  payment  may 
be  had,  and  does  not  limit  the  debtor's  obligation  to  pay,  by 
the  condition  of  presentment  at  the  place  specified.  This 
doctrine  has  been  decided  or  assumed  in  England,  in  every 
case  where  it  has  been  the  subject  of  discussion  ^.     But  the 

3  Bingh.  476,  in  Hawkey  v,  Berwick,  4  Bingh.  135,  and  in  Hawket  and 
others  v,  Salter,  4  Bingh.  715. 

I  Beeching  v,  Gower,  per  Gibbt.  C.  J.,  Holt,  C.  N.  P.  313. 

■  Sanderson  v.  Judge,  2  H.  Bl.  509 ;  alto  Parker  v.  Gordon,  7  £ast.  385-7, 
per  Lord  Elleoborough. 

*  Stedman  v,  Gooch,  1  £sp«  4. 

*  Reynolds  v,  Chettle,  2  Caonpb.  596 ;  Rubson  v.  Bennett,  2  Taunt.  383. 

*  It  was  taken  for  granted  in  Sanderson  o.  Judge,  2  H.  Bl.  506,  and  Cal* 
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Courts  were  not  so  ananimous  in  their  opinions  as  to  the  ef- 
fect of  an  acceptance  of  a  hill  ^^  payable  at  a  certain  place/' 
when  no  place  was  specified  in  the  body  of  the  bill ;  this  sub- 
ject having  divided  the  Court  of  King's  Bench  and  Common- 
Pleas  for  many  years,  till  it  was  settled  by  a  solemn  judg- 
ment of  the  House  of  Lords,  and  afterwards  regulated  by 
statute.  It  was  always  admitted,  that,  when  a  bill  is  drawn 
without  limitation  of  place,  the  holder  is  not  bound  to  take, 
an  acceptance  limited  in  this  or  any  other  respect.  Farther, 
when  an  acceptance  was  thus  qualified,  ^^  payable  at  a  cer- 
^^  tain  place,  and  not  elsewhere^*  this  was  held  to  be  a  clear 
restriction,  which  made  it  necessary  to  present  the  bill  at  the 
place  specified,  in  order  to  charge  the  acceptor.  But  the 
question  was.  Whether  an  acceptance  "  payable  at  a  certain 
"  place,"  without  adding  the  words  **  and  not  ehewhere" 
inade  the  acceptor's  liability  depend  on  the  presentment  of 
the  bill  at  that  place?  On  the  one  hand,  the  Judges  of 
the  Court  of  King's  Bench  held,  that  such  a  note  formed 
no  condition  restrictive  of  the  acceptance,  but  was  merely  a 
memorandum,  intimating  where  payment  might  be  had,  and 
that  the  Vrawee's  general  obligation  to  pay  in  terms  of  the 
bill,  independently  of  presentment  at  this  place,  remained  en- 
tire * .     On  the  other  hand,  the  Court  of  Common  Pleas  held, 

laghan  v.  Aylett,  2  Camp.  550,  although  the  questions  at  issue  in  those  cases 
depended  on  different  principles.  In  Wild  v,  Rennard,  note  to  1  Campb.  4'24» 
referred  to  afterwards  by  Bayley,  J.,  in  Sanderson  v.  Bowes,  14  East.  501, 
that  Judge  decided  that  the  presentnaent  of  a  note  at  the  place  of  payment, 
mentioned  only  in  a  memorandum  annexed  to  it,  did  not  require  to  be  proved 
in  an  action  against  the  maker.  In  Price  v.  Mitchell,  4  Campb.  200,  Gibbs, 
C.  J.,  gave  the  same  decibion  in  the  case  of  a  similar  memorandum  annexed 
to  a  note,  holding  that  such  a  memorandum  formed  no  condition  of  the  con- 
tract, though  a  specification  of  the  place  of  payment  in  the  body  of  the  note 
would  have  done  so.  A  similar  decision  was  given  afterwards  by  the  same 
Judge,  in  Richards  v.  Lord  Milsington,  Holt,  C.  N.  P.  374.  The  same  princi- 
ple was  also  implied  in  Exon  v.  Russell,  4  M.  and  S.  405,  Hardy  v.  Wood- 
rooftf.  2  Stark.  319,  and  Williams  v.  Waring,  10  B.  and  Cr.  2. 

*  This  doctrine  was  held,  and  corresponding  decisions  given  by  the  Court  of 
King's  Bench,  in  Fenton  v.  Goundry,  2  Camp.  656-7,  13  East.  459,  where 
reference  was  made  to  a  similar  opinion  said  to  have  been  expressed  by 
Lord  Mansfield  in  Smith  t;.  Lafontaine ;  in  Lyon  p.  Sundius  and  another,  I 
Campb.  423,  where  Lord  Ellenborough  held  that  such  an  acceptance  was  a 
mere  memorandum ;  and  in  Rowe  v.  Williams,  Holt,  366,  where  the  Court, 
proceeding  on  the  authority  of  the  previous  cases,  would  not  hear  an  argument 
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that,  although  the  holder  of  a  bill  drawn  in  general  terms 
might  refuse  an  acceptance  not  conformable  to  it,  yet  if  he 
took  a  restricted  acceptance,  he  was  bound  by  it ;  that  the 
acceptance  fixed  the  acceptor's  contract,  as  much  as  the  words 
of  a  note  did  the  engagement  of  the  granter,  and  that  the 
words  accepted  **  payable  at"  a  certain  place,  could  have  no 
other  meaning  than  that  the  bill  was  to  be  payable  otdy  if  pre- 
sented there.  It  is  further  said  to  be  the  invariable  practice 
to  present  bills  thus  accepted  at  the  place  where  they  are 
made  payable  '•  These  conflicting  opinions  were  at  last 
brought  to  issue  in  the  House  of  Lords  *,  in  a  case  where 
their  Lordships,  after  hearing  the  opinions  of  the  Judges  on 
certain  questions  propounded  to  them,  decided,  that,  in  the 

on  the  point.  Lord  Ellenborough,  in  this  caae,  added,  that  the  ttrongest  plea 
with  him  was  tbo  usage  of  merchants,  who  did  not  consider  this  as  a  restric- 
tive acceptance,  obliging  the  holder  to  present  at  the  place  specified,  but  mere- 
ly as  a  convenient  arrangement.  In  Sebag  v.  Abithol,  4  M.  and  S.  466, 
though  the  case  was  decided  on  other  grounds,  the'  Court  of  King's  Bench  again 
laid  down  the  same  doctrine  regarding  the  effect  of  such  an  acceptance!  and 
Lord  Ellenborough  considered  it  as  an  important  circumstance,  that,  accord- 
ing to  an  opposite  construction,  it  would  be  merely  a  conditiooal  acceptance, 
and  that  the  previous  parties  to  the  bill,  if  they  gave  their  sanction  to  it,  would 
thus  be  burdened  with  the  proof  of  an  additional  fact,  via.  the  presentment  of 
the  biU  at  the  place  specified.  Gibbs,  C,  J.  of  the  Common  Pleas,  held  the 
same  opinion  in  Head  v.  Sewell,  Holt,  363,  where  be  laid  it  down,  in  the  case 
of  a  similar  acceptance,  '*  that  the  acceptor  was  generally  and  universally 
••  liable." 

*  Cbitty,  397.  The  doctrines  stated  in  the  text  were  held  by  the  Court  of 
Common  Pleas  in  Callaghan  v.  Aylett,  2  Campb.  549;  3  Taunt.  397,  which 
was  decided  before  the  case  of  Fenton  v.  Goundry  in  the  Court  of  King's 
Bench  ;  and  in  Gammon  p.  Schmoll,  5  Taunt.  344,  1  Marsh,  80.  Reference 
was  made  in  the  first  of  these  cases  (in  pleading)  to  Parker  v.  Gordon,  7  Kast. 
385-7,  where,  in  a  question  between  the  holder  and  the  drawer  of  a  bill  which 
had  been  accepted  payable  at  a  certain  banking-house,  the  Court  of  King'a 
Bench  held  that  recourse  was  lost,  because  the  bill  had  not  been  presented  at 
the  banking-house  in  proper  banking  hours.  But  this  case  appears  to  be  sol- 
ved by  the  distinction  already  stated  between  the  holder's  obligation  to  present 
to  the  acceptor,  if  ht  can  hefouhd^  to  the  effect  of  preserving  his  recourse  against 
the  other  parties  ;  and  the  acceptor's  obligation,  which  re&ts  on  different  prin- 
ciples, to  pay  the  holder,  whether  such  presentment  be  made  or  not. '  Besides, 
Lord  Ellenborough  appears  to  have  held,  in  that  case»  that  if  a  presentment 
lo  the  acceptor  personally  had  been  proved,  it  would  have  beeo'sufficient. 

It  has  been  already  sUted,  425,  note  1,  that  Gibbs,  G.  J.,  enterUincd  a  diffe- 
rent opinion  on  the  point  in  question  from  the  other  Judges  of  the  Court  of 
Common  Pleas. 

'  In  Howe  0.  Young,  2  Brod.  and  Bingh.  165. 
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case  of  a  bill  accepted  *'  payable  at  a  certain  place/'  without 
any  other  words,  the  holder  must  present  the  bill  for  pajrment 
at  the  place  specified,  before  he  can  have  an  action  even 
against  the  acceptor,  and  that  such  presentment,  being  a  con* 
dition  of  the  acceptance,  must  be  specially  averred  and  proved. 
This  last  point  referred  to  a  question  of  pleading,  on  which 
a  majority  of  the  Judges  had  expressed  an  opinion,  that  such 
presentment  need  not  be  averred  in  the  declaration,  or  proved, 
but  that  the  defendant,  besides  tendering  the  money  in  Court, 
must  prove  that  he  had  it  at  the  place  of  payment,  though  the 
holder  was  not  there  to  receive  it,  and  that  then  his  case  would 
resolve  into  a  claim  of  damages. 

Soon  after  this  decision,  the  law  was  placed  on  a  different 
footing  by  the  1  and  2  Geo.  IV.  c.  78,  which,  after  narrating 
the  point  decided  in  the  preceding  case,  and  stating,  that,  in 
consequence  of  a  general  understanding  among  merchants  that 
such  an  acceptance  is  a  general  acceptance,  inconvenience 
may  be  sustained  if  it  should  on  the  contrary  be  regarded, 
agreeably  to  this  decision,  as  a  qualified  acceptance,  therefore 
enacts,  that  from  1st  August  1821,  ^«  if  any  person  shall  ac« 
*^  cept  a  bill  of  exchange,  payable  at  the  house  of  a  banker  or 

other  place,  without  farther  expression  in  his  acceptance, 

such  accepta^nce  shall  be  deemed  and  taken  to  be,  to  all  in- 
<*  tents  and  purposes,  a  general  acceptance  of  such  bill ;  but 
^'  if  the  acceptor  shall  in  hb  acceptance  express  that  he  ac- 
*^  cepts  the  bill,  payable  at  a  banker's  house  or  other  place 
*^  only^  and  not  otherwise  or  elsewhere,  such  acceptance  shall 
^^  be  deemed  and  taken  to  be,  to  all  intents  and  purposes,  a 
<^  qualified  acceptance  of  such  bill ;  and  the  acceptor  shall  not 
^*  be  .liable  to  pay  the  said  bill,  except  in  default  of  payment, 
^<  when  such  payment  shall  have  been  first  duly  demanded  at 
"  such  banker's  house  or  other  place."  This  act,  though  it 
refers  to  a  decision  in  an  English  case,  appears,  from  the  ge- 
nerality of  its  terms,  to  be  applicable  to  Scotland ;  and  it 
must  therefore  be  now  considered  as  the  rule  in  all  cases  re- 
garding the  form  and  effect  of  acceptances  payable  at  a  parti- 
cular place,  in  so  far  as  regards  the  acceptor's  liability. 

It  has  been  decided  since  the  date  of  this  statute  ',  that  bills 

*  Per  Abbott,  C.  J.,  in  Turner  v.  Hayden,  1  R.  and  M.  215;  affirmed  by  the 
whole  Court  of  K.  B. ;  4  B.  and  Cr.  1  ;  6  D.  and  R.  5, 
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accepted,  payable  at  a  certain  banking-house,  are  available 
against  the  acceptor^  though  not  presented  there  at  the  term 
of  payment,  and  though  the  bankers  had  funds  more  than  suflBi-i 
cient  to  pay  them  till  their  failure,  which  did  not  occur  for 
some  time  after  the  date  of  payment.  Farther,  it  has  been 
held  S  that  the  statute  applies  where  the  place  of  payment  is 
inserted  by  the  drawer,  as  well  as  when  it  is  mentioned  in  the 
acceptance. 

It  has  been  already  explained,  that  the  statute  does  not 
change  the  rule  as  to  the  presentment  required,  in  order  to 
preserye  recourse  against  the  drawer  and  indorsers*.  Isty  It 
proceeds  on  a  narrative  only  of  a  decision  regarding  the  accep- 
tor's liability  under  the  acceptance  referred  to ;  and,  therefore, 
the  enacting  words  may  be  held  to  relate  to  that  subject  alone. 
2£%,  It  has  been  she¥m ',  that  the  acceptance  in  quiestion  may 
be  a  general  acceptance,  such  as  is  described  in  the  statute, 
and  yet  that  the  holder  may  still  be  bound  to  present  at  the 
place  specified,  with  a  view  to  his  recourse  against  the  drawer 
pr  indorsers.  An  eminent  writer  on  the  law  of  bills  ^  seems 
to  be  of  this  opinion,  as  he  refers  to  the  statute,  only  as  affects- 
ing  the  claim  against  the  acceptor  ^.  This  view  has  been  con-- 
$rmed  by  a  judgment  of  the  Exchequer  Chamber,  on  a  writ 
of  error,  arising  out  of  a  bill  of  exceptions,  in  the  case  of  a 
bill  drawn  payable  in  London,  and  accepted  payable  at  Messrs 
J.  and  Co.'s,  bankers,  London,  in  which  it  was  held,  Ist^  That, 
in  all  cases  of  a  special  acceptiemce  by  the  drawer,  there  must 
be  a  special  presentment,  in  order  to  charge  the  drawer,  and 
that  the  1  and  2  G.  I V.  c.  78,  applies  only  to  the  case  of  an 
acceptor ;  and,  2<%,  That,  while  the  drawer  drew  the  bill, 
payable  ^^  in  London,"  the  acceptance  did  not  alter  the  obli- 
gation, so  far  as  he  was  concerned,  but  made  it  more  spe- 
cific ^ 

It  has  been  decided  in  England,  that,  although  a  bill  should 
be  so  accepted,  that  it  is  necessary  to  present  it  at  a  particular 
place,  even  in  order  to  charge  the  acceptor,  he  cannot  be 

'  Setby  V,  Eden,  and  Fayle  v.  Bird,  anUa,  420,  note  5. 

•  AtUea,  422-3.  '  Ibid. 

•  Bayley,  222-3.  »  Ibid. 

•  Gibb  V.  Maiher,  2  Cr.  and  Jerv.  254;  8  Bingb.214;  2  Tyrwh.  189; 
6  M.  and  Pay.  387,  S.  C. 
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i^eased  on  the  ground  that  it  is  not  so  presented  at  the  term 
of  payment,  if  he  does  not  aver  that  the  contents  of  the  bill 
were  thereby  lost,  though,  if  he  did,  the  result  would  probably 
be  different  '•  But,  in  the  case  of  a  foreign  bill,  if  the  value 
of  the  money  in  which  it  b  payable  has  been  altered  after  the 
date  of  payment,  the  acceptor  will  only  be  liable  according  to 
its  value  at  that  time '.  This  rule  relates  to  bills  payable  at 
a  fixed  term.  With  regard  to  bills  or  notes  payable  within  a 
certain  time  after  demand,  it  has  been  decided,  that  a  demand 
is  necessary  to  fix  the  term  of  payment,  and  that  giving  a  note 
to  a  servant,  without  presenting  it  to  the  debtor  personally,  is 
not  sufficient '. 

It  has  been  held,  that  a  person  bound  for  the  acceptor  of  a 
bill  by  A  separate  guarantee,  cannot  be  released  for  want  of 
due  presentment  of  the  bill,  if  the  acceptor  has  become  bank- 
rupt before  it  was  due,  so  that  the  guarantee  has  not  suffered 
loss  *.  But  the  result  will  be  different  if  the  acceptors,  or 
other  parties  from  whom  payment  might  have  been  exacted, 
did  not  become  bankrupt  for  some  time  after  the  term  of  pay- 
ment ^. 

Bills  or  notes  should  be  presented  for  payment  either  by 
the  holder,  or  by  an  agent  empowered  for  him  to  give  a  legal 
discharge  ^. 

It  is  not  necessary  to  present  a  bill  for  payment  to  the 

*  Rhodes  r.  Gent,  5  Bamew.  and  Aid.  244. 

*  Pothier.  No.  174. 

*  The  Duke  of  Norfolk  o.  Howard,  2  Show.  235. 

^  This  was  the  ground  of  decision  in  Warrington  v,  Furbor,  8  East.  242, 
where  it  was  found  that  guarantees  for  the  acceptor  of  a  bill  were,  under  these 
circumstances,  still  bound  to  pay,  and,  having  paid,  were  entitled  to  recover  from 
their  principals.  The  same  doctrine  was  also  employed  in  Phillips  v.  Astling, 
2  Taunt.  206,  although  the  actual  circumstances  of  the  case  were  different,  and 
led  to  a  different  decision.  A  contrary  decision  was  given  by  the  Court  of  Ses- 
sion in  Alexander  v.  Scott,  2Sth  Nov.  1827,  6  Sliaw  and  D.  151,  F.  C,  ia  a 
case  where  there  was  not  evidence  of  the  bills  having  been  protested.  But  vid0 
the  final  opinions  of  the  Lord  Justice- Clerk  and  Lord  Glenlee  in  that  case. 

*  Phillips  V,  Astling,  note  4. 
'  '  This  doctrine  is  implied  in  Coote  v.  Callaway,  1  £sp.  1 15,  though  the  case 
related  not  to  a  bill,  but  to  the  validity  of  a  demand  made  for  the  price  of  goodi^ 
Lord  KenyoD  having  held  that  such  a  demand  by  an  attorney's  clerk,  who  said 
that  be  made  it  by  his  master's  authority,  was  not  a  valid  demand  by  the  plaintiflf| 
and  that  tfaereforQ  the  defendant  was  entitled  to  refuse  it. 
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drawer  before  suing  the  indorser  for  recourse.     Presentment 
to  the  drawee  is  in  all  cases  sufficient  \ 

2.  Time  of  presentment. 

The  time  when  a  bill  or  note  should  be  prescSited  for  pay- 
ment has  been  already  discussed  in  considering  the  time  of 
payment  *9  and  that  both  where  days  of  grace  are,  and  where 
they  are  not  allowed '.  Presentment  for  payment  in  the  for- 
mer of  these  cases,  before  the  last  day  of  grace,  is  a  nul- 
lity^. This  is  settled  in  England.  In  Scotland,  the  Court 
decided  '^,  that  a  protest  for  non-payment  made  on  the  day  of 
payment  was  irregular,  while  they  were  of  opinion  that  it  would 
have  been  good,  if  taken  after  the  day  of  payment,  though  be* 
fore  expiration  of  the  days  of  grace.  This  opinion,  however, 
seems  contrary  to  principle,  since  it  does  not  appear  compe- 
tent to  protest  for  non-payment  till  the  debtor  is  bound  to 
make  payment,  which  is  not  till  the  last  day  of  grace  *•  No 
such  protest  has  been  ever  sustained ;  and,  if  the  case  were 
now  to  occur,  it  would  be  rejected  as  it  has  been  in  Eng- 
land. In  case  of  refusal,  a  bill  may  be  held  dishonoured,  and 
notice  of  dishonour  given  early  in  the  day  on  which  the  bill  is 
due''.  Presentment  after  expiration  of  the  days  of  grace, 
though  only  the  day  after,  has  been  decided  to  be  irregular,  and 
the  holder  has  been  therefore  found,  in  such  cases,  to  have  lost 
his  recourse  against  the  previous  parties ".     It  has  been  also 

*  The  contrary  wm  once  held  in  Pardo  v.  Fuller,  Comyn*!  R.  579.  But  the 
doctrine  aa  stated  in  the  text  was  settled  in  Heylin  v.  Adamson,  Burr.  669.  In 
Hamilton  e.  Mackrell,  Rep.  Temp.  Hardw.  332,  and  Moore  9.  Paine,  id.  288» 
it  was  found,  that,  eren  in  the  case  of  a  promissory.note,  the  holder  did  not  re- 
quire to  proTe  a  demand  on  the  drawer  or  maker  in  order  to  charge  the  indorser. 
But  this  doctrine  Is  erroneous ;  because  the  maker  of  a  note  is  equivalent  to  thft 
aeeeptor  of  a  biU,  and  the  firtt  mdoner  is  properly  the  drawer.  Presentment  to 
the  maker  of  the  note  is  therefore  undoubtedly  necessary. 

*  JnUa,  376,  ef  aeq.  *  Ibid. 

*  Wiffen  V.  Roberta,  I  Esp.  261-2,  per  Lord  Kenyon,  C.  J.   « 

*  Charles  v.  Skirring.  2d  July  1788»  Morr.  1614. 

*  Vide  Forbes,  91-2. 

*  Clowes  V.  ,  2  Dans,  and  Lloyd,  212. 

*  This  was  first  decided  in  Ramsay  9.  Hogg,  6th  July  1743,  Morr.  U65 ; 
£lcbtes.  No.  31,  v.  Bill,  where  the  holder  of  a  bill  was  found  to  have  loat  hia 
recourse,  by  not  protesting  it  either  for  non-acceptance  or  noa. payment  till  the 
day  after  ezpimtion  of  the  days  of  grace.  According  to  Kilkcrrany  the  Court 
appear  to  have  held,  in  this  case,  that  bills  must  be  protested  for  non-acccpunce  on 
or  before  the  day  of  payment.    But  this  opinion  was  corrected  by  the  decision  in 
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decided  ^  that,  although  a  party  should  get  a  bill  so  near  the 
term  of  payment,  and  at  such  a  distance  from  the  place  of 
payment,  that  it  cannot,  by  any  diligence,  be  presented  in  time, 
he  is  not  therefore  entitled  to  consider  it  as  a  bill  payable  at 
sight  or  on  demand,  (when  it  would  be  sufficient  not  to  suffer 
undue  delay,)  but  must  use  the  utmost  possible  dispatch.  It 
will  not  even  excuse  his  delay,  that  the  bankers  to  whom  he 
has  sent  it  for  presentment  present  it  sooner  than  they  were 
bound  to  do,  although  less  time  should  thus  elapse  on  the  whole 
than  if  each  party  had  taken  precisely  the  time  to  which  he 
was  entitled  *.  He  cannot  derive  benefit,  in  such  a  case,  from 
the  extraordinary  diligence  of  other  parties. 

The  presentment  of  bills  or  notes,  payable  on  demand,  for 
payment,  is  regulated  generally  by  the  rule  already  stated  re- 
garding the  presentment  of  bills  or  notes  payable  at  or  after 
sight  for  acceptance,  viz.  that  it  must  be  made  within  a  reason- 
able time  after  the  holder  receives  it,  and  without  undue  de- 

Jameion  v,  Gillespie,  already  cited,  antea,  409,  note  2,  Elchies,  No.  4I>,  v.  Bill, 
tvhere  it  was  found  sufficient  to  protest,  even  for  non-acceptance,  at  any  time 
within  the  days  of  grace.  In  the  next  case,  Cruick&hanks  v.  Mitchell,  17- 29th 
June  1749.  Morr.  1576,  Elchies,  No.  49,  v.  Bill,  the  Court  decided,  af^er  full 
deliberation,  and  an  inquiry  into  the  practice  of  England,  that  a  payee  who  had 
not  protested  his  bill  for  non-payment  till  the  day  after  expiration  of  the  days  of 
grace,  thereby  lost  his  recourse  against  the  drawer.  The  same  doctrine  was 
afterwards  held,  in  Hart  v.  Glassford,  21st  June  1755,  Morr.  1580,  with  regard 
to  a  bill  not  presented  for  acceptance  till  after  the  expiration  of  the  days  of  grace  ; 
and  the  application  of  the  rule  to  this  case  has  never  been  disputed,  except  on  the 
ground  of  the  bill  being  an  accommodation-bill.  In  a  later  case,  Tod  ».  Max« 
well,  12th  July  1758,  Morr.  1583,  the  holder  of  a  bill  was.  found  to  have 
lost  bis  recourse  against  the  drawer,  by  not  protesting  the  bill  for  non-pay- 
aaent  till  the  day  after  expiration  of  the  days  of  grace.  In  Fairholms  e.  The 
Sun  Fire-office,  23d  June  1761,  Morr.  1588,  though  the  decision  is  perhaps 
doubtful,  on  other  grounds  to  be  afterwards  stated,  the  Court  recognised  the 
principle,  that  a  protest  for  non-payment  was  ineffectual  when  made  beyond  the 
da^  of  grace.  The  same  doctrine  was  confirmed  more  recently  in  the  British 
Linen  Company  v.  Hepburn  and  Co.  19ih  May  1807,  1  Bell,  411,  note  6,  where 
a  notary's  clerk  having  pre&ented  o  bill  io  due  time,  but  the  notary,  who  thought 
that  be  could  not  extend  a  protect  except  on  a  presentment  made  by  himself,  having 
presented  it  again  after  the  days  of  grace,  the  protest,  which  proceeded  on  this 
presentment,  was  held  to  be  null.  The  authority  of  an  old  case,  Johnston  t;. 
Murray,  1st  Feb.  1715,  Morr.  1556^  in  which  there  was  held  to  be  no  want  of 
negotiation,  although  the  bill  was  not  protested  till  the  fourth  day  after  the  day 
of  payment,  cannot  now  be  regarded  after  this  train  of  precedents. 
'  Anderion  v.  Beck,  16  East.  248.  ■  Note  1. 
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lay.  This  rule  is  applicable,  Ist,  When  the  bill  or  note  i« 
payable  in  the  same  place  where  the  holder  has  received  it ; 
and,  2dlff9  When  it  must  be  transmitted  for  payment  to  a  dif- 
ferent place. 

1 .  As  to  the  first  of  these  cases,  it  appears  to  be  now  settled 
In  England,  on  principles  also  applicable  in  Scotland,  that  a 
person  receiving  a  bill,  note,  or  banker's  check  payable  on  de- 
mand, in  the  place  where  it  is  to  be  presented,  for  instance  in 
London,  has  the  whole  day  after  receiving  it  for  presentment, 
or,  if  it  is  payable  at  a  banking-house,  the  whole  banking  hours 
of  the  next  day.  There  was  once  a  great  fluctuation  of  opi- 
nions on  this  subject.  For  example,  it  has  been  held  no  un- 
due delay  to  keep  a  check  or  bill,  without  presenting  it,  three, 
or  even  four  or  five  days  ',  while,  on  the  other  hand,  the  de- 
lay of  two  days '  has  been  accounted  too  long,  or  even  a  delay 
till  next  day ',  and  in  one  case  ^,  for  an  hour.  From  these 
variations  in  the  opinions  of  juries,  the  expediency  of  leaving 
the  time  of  presentment  to  them  has  been  much  doubted ;  and 
it  has  been  laid  down  that  this  is  a  question  of  law  to  be  de- 
cided by  the  Court,  leaving  it  to  the  jury  to  find  the  facts  from 
which  the  legal  inference  is  to  be  drawn,  and  also  consulting 
them  in  questions  of  mercantile  usage  or  expediency  ^.  This 
matter,  however,  does  not  appear  to  be  settled  ^ ;  and,  perhaps, 

<   Vitie  Phillips  v.  Phillips,  2  Frfeem.  247;  Crawley  v.  Crowtber,  id.  S67. 

'  So  held  by  the  jury  io  Manwaring  v.  Harrison,  1  Str.  508. 

*  So  held  by  the  jury  twice,  (against  the  direction  of  the  Court,)  in  Ap- 
pleton  V.  Sweetapple,  Bayley,  239,  where  a  bill  payable  on  demand,  which  the 
plaintiff  had  got  about  one  r.  m.,  was  not  presented  for  payment  till  neit 
morning.  The  case  is  also  reported,  3  Dougl.  137,  with  a  small  variation  of 
circumsunoes,  but  not  such  as  to  affect  the  point  at  issue.  The  same  thing 
was  found  in  Hankey  v,  Trotman,  1  Black st.  1,  with  regard  to  a  check  on  a 
banker  which  a  plaintiff  had  got  about  noon,  and,  though  he  got  it  marked 
for  acceptance  that  night,  waited  for  payment  till  nest  morning,  when  the 
banker  had  failed.  The  same  result  also  followed,  against  the  opinion  of  the 
Court,  in  Medcalf  v.  Hall,  3  Dougl.  ]13. 

«  Lord  Mansfield,  in  Tindal  v.  Brown,  1  T.  R.  168-9,  sutes,  that,  in  a  pre. 
vious  case,  Mctcalf  v.  Douglas,  the  jury  **  struggled  so  hard,  in  spite  of  the 
**  opinion  of  the  Court,  to  narrow  the  rule,  that  they  held  you  must,  in  certaii^ 
"  cases,  demand  payment  of  a  banker's  draft  within  an  hour.*' 

In  an  early  case.  Mead  v.  Caswell,  9  Mod.  R.  60,  a  rule  similar  to  the  more 
recent  doctrine  was  adopted ;  it  being  held  that  the  indorser  of  a  note»  who 
bad  given  it  in  payment  of  a  debt,  was  not  released  by  the  circumsunce  of  tba- 
holder's  servant  npt  presenting  it  till  Monday  morning,  though  he  bad  got  it 
on  Saturday.  *  Chitty,  412.  •  Bayley,  234-6. 
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the  only  conclusion  to  be  attained  respecting  it,  is  that  which 
has  been  ahready  stated  as  to  the  proper  time  of  presentment 
for  acceptance  ^  At  all  events,  the  doctrine  now  adopted 
seems  to  be,  that  the  holder  of  such  a  bill  or  note  is  not  bound 
to  present  it  instantly  to  the  neglect  of  all  his  other  business, 
but  must  do  so  as  soon  as  is  possible,  consistently  with  the  or- 
dinary course  of  business.  It  has  been  said  for  instance,  that 
<<  it  was  unreasonable  to  suppose  that  a  tradesman  should  be 
^'  compelled  to  run  about  the  town  with  half  a  dozen  drafts 
"  from  Charing-Cross  to  Lombard  Street,  and  other  places, 
<<  on  the  same  day."  On  this  principle.  Lord  Mansfield,  in 
the  case  alluded  to,  directed  the  jury  to  allow  twenty-four 
hours  for  presenting  a  check  on  a  banker ;  and,  though  they 
thought  oth^wise,  and  found  for  the  defendant,  the  Court 
granted  a  new  trial  ^.  In  other  cases  it  has  been  held,  that 
a  person  receiving  a  bill  or  note  is  allowed,  till  next  morning 
to  present  it  for  payment '.  But  more  recently,  it  has  been 
decided,  that  such  a  bill  or  note,  made  payable  at  a  banker's, 
may  be  legally  presented  for  payment  at  any  time  within  bank- 

>  AnUa,  414. 

'  Per  Lord  Mansfield,  C.  J.,  in  Tindal  v.  Brown,  for  whose  opinion  vide 
Beawes,  No.  829,  as  corrected  by  Kyd,  p.  45 ;  and  also  in  Medcalf  v.  Hall,  3 
Douglas,  1 13,  where  a  similar  opinion  of  his  Lordship,  though  negatived  by 
the  Terdicts  of  two  juries,  was  sanctioned  by  the  rest  of  the  Court. 

'  In  Ward  v,  Evans,  2  Lord  Raym.  928,  it  was  held  sufficient  negotiation 
of  a  note  to  demand  payment  the  morning  afler  receiving  it,  though  the  debtors 
remained  solvent  aU  the  previous  day,  and  had  stopped  when  it  was  presented. 
A  similar  rale  was  held  under  nearly  similar  circumstances,  in  Moore  0.  War- 
ren, and  Holme  o.  Barry,  1  Str.  415;  Turner  9.  Mead,  id.  416;  and  Fletcher 
V.  Sandys,  2  Str.  1248.  In  East  India  Company  v.  Chitty,  2  Str.  1175,  where 
a  goldsmith's  note,  which  the  plaintiff  had  got  at  half- past  eleven  a.  m.,  was  not 
presented  till  next  day  after  two  r.  m.,  at  which  hour  the  goldsmith  stopped 
payment,  it  was  held  that  it  ought  to  have  been  presented  in  the  afternoon  of 
the  first  day,  or,  at  all  events,  in  the  morning  of  the  second  day,  and  therefore 
the  defendants  had  a  verdict.  A  similar  verdict  was  given,  and  was  affirmed 
by  the  Court,  in  Hankey  p.  Trotman,  1  H.  Bl.  1,  where  a  banker,  having 
taken  a  draft  on  another  banker  in  payment  of  a  bill»  did  not  ask  payment  that 
night,  but  only  got  it  marked  for  accepunce,  and  the  banker  had  stopped  be. 
fore  next  morning.  In  Hoare  v»  Da  Costa,  2  Str.  910,  where  the  plaintiff, 
having  got  a  note  at  twelve,  carried  it  to  the  debtor  with  other  notes  at  ten 
next  morning,  and  left  them,  as  usual,  to  call  for  payment  at  eleven^  when  it 
was  asked,  as  well  as  afterwards  at  two,  but  refused,  (the  bankers  having  paid 
small  notes  for  two  hours  after  two  o'clock,  and  stopped  altogether  at  four,) 
the  jury  held  that  there  was  no  laches,  and  found  for  the  plaintiff. 

2  B 
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ing  hours  of  the  day  after  it  was  received  '•  The  same  deci- 
sion has  been  given  recently  with  regard  to  the  presentment 
of  a  banker's  check ',  and  it  has  been  held,  that  any  rule  which 
may  exist  between  bankers  as  to  presenting  checks  for  payment 
at  the  clearing  house  the  day  on  which  they  are  received,  does 
not  alter  the  rule,  that  the  holder  of  a  check  has,  in  a  question 
with  the  granter,  a  day  after  he  receives  it  to  present  it  for  pay- 
ment. It  has  been  also  held,  that  a  London  banker  receiving 
a  check  from  his  correspondent  in  the  country  to  be  presented 
for  payment,  is  not  bound  so  to  present  it  till  the  day  after  he 
receives  it.  This  decision  was  given  on  general  grounds, 
without  reference  to  local  usage  ^. 

It  is  said,  that  when  a  person  who  makes  his  livelihood  by 
dealing  in  bills  or  notes  payable  on  demand,  gives  such  bills 
or  notes  as  cash,  there  can  be  no  fixed  rule  to  determine  what 
delay  in  presenting  them  for  payment  shall  be  accounted  un^ 

'  In  RobsoD  V.  Bennet,  2  TaudU  383*  which  was  the  case  of  «  htnlcer'a 
check,  it  was  taken  for  granted  that  the  check  might  be  presented  for  payment 
at  any  time  of  the  day  after  receiving  ft ;  and,  accordingly,  it  was  held  to  ba 
duly  negotiated,  when  the  plaintiffs'  bankers,  whom  the  plaintiffs  employed  to 
get  payment,  on  presenting  it  the  first  day,  took  an  accepUnce  payable  the  next 
day  at  tha  clearing  house,  and  aAerwards  wailed  for  payment  the  whole  of  next 
day  at  the  clearing  house  before  giving  notice.  Presentment  lor  payment  at 
fhe  clearing  house,  which  the  acceptance  pointed  out  as  the  place  of  payment, 
was  held  to  be  the  same  with  presentment  at  the  bank  {  and  the  whole  proceed- 
ings were  proved  to  be  conformable  to  the  usage  of  London  bankera  in  their 
dealings  with  each  other.  In  Packlington  v.  Silvester,  Cbitty,  419,  whieh  w«8 
also  the  case  of  a  banker's  check,  the  plaintiff  having  got  the  cheek  at  eleven 
in  the  morning  of  ISth  November,  but  not  having  presented  It  till  ive  r.  m.  of 
the  17th,  while  the  bankers  had  stopped  at  four  p.  m.,  the  jury,  at  first,  con- 
trary to  the  direction  of  Glbbs,  C  J.,  found  for  the  defi^ndant,  but  a  second 
jury  found  for  the  plaintiff,  Burrough,  J.,  having  directed  them  that  it  waa 
now  a  fixed  rule  to  allow  the  whole  of  the  second  day  to  present  for  payment 

'  Boddington  v.  Schlencker,  3  Nev.  and  Man.  640. 

*  Rickford  v.  Ridge,  2  Campb.  530,  per  Lord  Ellenborough.  The  same 
doctrine  vras  held  in  Williams  e.  Smith,  8  B.  and  A.  496,  where  certain  bank 
notes  having  been  sent  from  the  country,  by  a  person  who  received  theai,  tc 
fais  London  correspondent  to  get  payment,  the  latter  was  fbund  to  hayc  ne- 
gotiated them  properly  by  presenting  them  the  day  after  they  arrived,  althougii 
payment  was  then  refused,  on  account  of  the  intervening  accounts  of  tba 
granter*s  failure,  but  would  have  been  made,  if  the  notes  had  been  presented 
the  day  of  their  arrival.  In  James  v.  Holditch,  8  D.  and  Ryl.  40,  where 
n  sOTTant  received  country  bank  notes  for  his'master  en  Friday,  and  paid  tbtitt 
|o  bin  on  settling  accounts  after  bank  hours  on  Saturday  evening,  and  they 
were  not  presented  till  Monday  morning,  while  the  bank  had  stopped  on  th« 
Saturday,  recourse  was  allowed  agalosfc  the  giver  of  the  notes. 
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reasonable '.  It  must  be  decided,  from  the  circumstances  of 
the  case,  whether  his  chief  object  was  to  put  them  into  circu* 
lation,  as  with  ordinary  bankers'  notes,  in  which  case  there 
seems  to  be  no  definite  time  for  presenting  them,  or  whether 
they  are  mere  drafts  or  bills  on  third  parties,  issued  for  the 
purpose  of  paying  a  single  debt.  When  bankers  receive  bills 
JOT  notes  payable  on  demand,  they  must  observe  the  rules  of 
presentment,  which  have  been  abeady  mentioned,  like  other 
parties  ^.  In  a  Scotch  case,  where  a  promissory^note,  payable 
on  demand,  was  held  to  be  granted  as  a  loan,  and  not  as  a 
remittance,  it  was  found  to  have  been  duly  negotiated,  though 
not  presented  or  protested  for  more  than  five  months  after  its 
date'. 

2.  When  a  bill  or  note  payable  on  demand  is  received  in 
a  different  place  from  that  in  which  it  is  payable,  it.  must  be 
transmitted  to  the  latter  place  for  pajonent  without  undue 
delay.  It  is  said  *  to  have  been  held,  at  one  time,  that  such 
a  bill  or  note  must  be  sent  by  the  first  post  after  it  was  re- 
ceived, although  the  post  should  go  out  the  same  day.  But 
it  has  been  decided  in  the  latest  cases,  that  it  is  sufficient  to 
send  it  the  day  after  receiving  it  ^.  If  it  should  not  be  safe, 
however,  to  send  the  notes  entire  by  one  post ;  for  instance, 
in  the  case  of  notes  payable  to  the  bearer,  of  which  it  becomes 
necessary  to  send  halves  by  a  conveyance  which  does  not 
arrive  till  after  the  second  day's  post,  the  transmission  of  the 
remaining  halves  may  be  made  by  the  second  day's  post,  since 

»  Bayley,  236. 

'  Bayley,  236,  &c.     This  appears  to  be  the  true  scope  of  the  rule  laid  down 
by  this  author,  although  it  is  somewhat  diflTerentty  expressed. 

*  Ldtb  BankiBg  Co.  v.  Walkcr*s  Trustees,  22d  Jan.  1836,  14  S.  D.  B.  339, 
F.  C 

*  Bayley,  237-a 

*  This  was  held  in  Uickford  v.  Ridge,  2  Cam|»b.  539,  where  the  plaintiffs 
having  received  a  check  on  a  London  bank  at  mid-^ay,  on  13tb  June,  did  not 
send  it  till  the  next  morning,  by  a  coach  which  set  off  at  8  a.,  m.,  although  the 
post  set  off  at  6  P.  M.  on  the  day  that  they  received  it.  In  Williama  v.  Smith, 
already  cited,  antta,  434,  note  2,  it  was  held,  that  suflScient  dispatch  had  been 
used  by  sending  off  the  notes  in  question,  (which  had  been  receivied  on  Friday,) 
afler  cutting  them  into  halves,  one-half  in  a  packet  by  a  coach,  which  sat  off 
o»  Saturday  evening,  and  another  by  Sunday's  post,  although  the  packet  did  not 
re«cb  Ix>ndon  tilt  Monday,  some  time  after  the  Sunday's  post ;  it  being  held, 
tb«t  $M  the  notes  were  payable  to  the  bearer,  such  a  transmisaioa  of  them  in  halvesi 
was  ncctiaary,  as  a  precaution. 

2  B  2 
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their  earlier  arrival  would  be  of  no  advantage  ^  It  has  been 
decided,  that  a  party  who  had  taken  notes  of  a  bank  on  10th 
December,  as  payment  of  a  debt,  the  bank  having  stopped 
payment  that  morning,  though  neither  he  nor  his  debtor  knew 
it,  and  who  neither  circulated  nor  presented  them  for  pay- 
ment, but,  on  17th  December,  offered  them  back  to  his  debtor, 
had  failed  to  negotiate  them  properly,  and  lost  his  recourse 
for  the  debt «. 

Such  notes  may  be  transmitted  by  other  safe  conveyances, 
besides  the  post,  although,  unless  in  case  of  necessity,  the 
remitter  must  take  the  risk  of  those  conveyances  arriving  later 
than  the  post,  which  is  the  only  accredited  conveyance.  The 
holder  will  lose  his  recourse  by  delaying  to  transmit  his  bill 
or  note  till  the  second  day  after  receiving  it,  although  he 
should  then  send  it  by  a  conveyance  which  arrives  only  an 
hour  later  than  the  post  of  the  preceding  day  ^.  Courts  of 
law  will  not  suffer  the  holder  to  escape  from  his  own  neglect 
by  inquiry  into  such  minute  circumstances. 

It  would  seem,  that,  though  a  banker's  check  payable  on 
demand  may  be  kept  in  circulation  for  some  time,  according 
to  mercantile  usage,  and,  in  that  case,  will  not  require  to  be 
presented  till  within  a  reasonable  time  after  the  last  holder 
receives  it,  such  circulation  cannot  be  kept  up  for  an  unli- 
mited time,  so  as  to  render  all  the  previous  parties  liable, 
on  the  drawee's  failure,  at  whatever  time  the  check  may  be 
presented  ^.  It  must  be  determined,  from  the  circumstances 
of  the  case,  what  extent  of  circulation  is  allowable. 

As  to  the  time  of  day  when  a  bill,  note  or  check,  must  be 
presented  for  payment,  the  rule  b  the  same  as  in  presentment 
for  acceptance,  that  it  must  be  made  at  a  seasonable  hoitf  • 
It  has  been  laid  down,  that  if,  by  the  known  custom  of  the 

1  WilHaint  v.  Smith,  note  4. 

*  Camidgc  t^.  AUenby,  6  B.  and  Cr.  373. 

'  Beaching  v.  Gower,  Holt,  315,  per  Gibbs,  C.  J.,  who  held,  that  the  plain- 
tiffi  were  perfaapt  bound  to  have  tent  off*  the  document  in  question,  (a  banker's 
check,)  by  the  post  of  the  5th,  on  which  day  they  received  it,  but,  at  sll  events, 
by  that  of  the  6th.  Th«  first  of  these  altcrnatites  is  contrary  to  the  doctrine 
DOW  etublished  by  Williams  t^.  Smith,  antea,  434,  note  8. 
:  4  This  doctrine  is  taken  for  granted  in  Bochm  v.  Stirling,  7  T.  R.  430, 
wheiv  it  IS  laid  down,  that  the  rule  regarding  the  necesdty  of  presenting,  within 
a  feaeoiiBble  time,  bills  or  notes  payable  on  demand,  is  alko  applicable  to  bankers* 
checks. 
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place  where  a  bill  or  note  is  payable,  such  documents  can  only 
be  presented  there  within  certain  hours,  presentment  beyond 
those  hours  will  be  deemed  unseasonable  ' .  When  the  bill  or 
note  is  to  be  presented  to  a  person  in  any  particular  business, 
for  instance,  to  a  banker,  presentment  will  not  be  good,  be- 
yond the  hours  usual  for  such  persons ;  it  being  held,  that 
the  creditor,  by  engaging  to  present  to  such  a  person,  binds 
himself  to  present  during  the  hours  so  fixed*.  But  pre- 
sentment to  a  banker  or  any  other  person  cannot  be  con- 
sidered unseasonable,  at  whatever  hour,  if  a  person  is  stationed 
at  the  bank  or  other  place  of  presentment,  who  gives  an 
answer  refusing  to  pay '.  In  a  case,  however  ♦,  where  a  bill 
was  presented  for  payment  at  a  bank  in  the  morning,  and  re- 
fused for  want  of  effects,  and  afterwards  presented  at  six 
o'clock  in  the  evening,  (effects  being  lodged  in  the  meantime,) 
and  again  refused,  the  bankers  not  being  obliged  to  pay  after 
five  o'clock,  it  was  decided  that  they  were  not  liable  in  da- 
mages to  the  drawer,  their  customer,  for  the  reftisal.  They 
had  paid  the  bill,  as  well  as  the  expense  of  noting,  next  day. 
If  the  drawee  or  debtor  is  not  a  banker,  but  a  private  trader, 
a  presentment  at  his  house,  even  late  in  the  evening,  for  in- 

<  Bayley,  224. 

^  This  rule  was  laid  down  in  Parker  v.  Gordon,  7  East.  385.  In  Elford  «. 
Teed,  I  M.  and  S.  28,  being  an  action  againtt  the  drawer  by  the  indorsee  of  a 
bill,  payable  at  a  banking  house,  which  bad  been  presented  there  between  half- 
past  six  and  seven  p.  m.  by  a  clerk,  who  found  the  bank  shut,  and  who,  on 
going  to  a  priTste  door,  was  answered  by  a  female  servant,  **  no  orders,"  Xiord 
EUeoborottgb  first,  and  afterwards  the  whole  Court,  laid  down  the  same  rule  as 
in  Parker  o.  Gordon,  which  they  held  to  be  a  precedent  for  this  case.  But,  as 
the  plaintiff  alleged  another  presentment  during  banking  hours,  he  was  allowed 
a  new  trial  to  prove  it,  on  poyment  of  previous  expenses. 

*  In  Garnett  o.  Woodcock,  1  Surk.  475,  6  M.  and  S.  44,  a  bill  which  was 
accepted,  payable  at  a  certain  banking  house,  having  been  presented  there  be- 
twixt 7  and  8  P.  X.,  when  a  boy  answered,  "  no  orders,"  Xiord  EUenborough 
held,  that  as  an  answer  had  been  given  by  a  person  who  must  be  presumed  to 
have  been  stationed  there  for  the  purpose,  the  presentment  was  good,  though  it 
bad  been  made  at  midnight.  The  same  doctrine  was  laid  down  by  his  Lordship, 
and  by  Bay  ley,  J.,  in  Henry  v.  Lee,  2  Cbitty*s  Rep.  125.  The  distincUon  be- 
tween the  case  first  mentioned,  and  Elford  v.  Teed,  note  1,.  appears  to  be,  that 
in  the  latter  case,  the  bank  waa  Aui,  and  no  answer  was  made  except  by  a  female 
servant  who  opened  the  private  door,  and  who  could  not,  therefore,  be  presumed 
to  have  been  stationed  there  to  give  an  answer. 

*  Whitaker  v.  Bank,  of  England,  5  Tyrwh.  268. 
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stance  at  8  p.  m.,  will  be  sufficient,  although  it  will  not  be 
yalid  if  made  during  the  usual  hours  of  rest '. 

When  a  bill  is  presented  at  the  place  mentioned  in  it  as  the 
acceptor's  residence,  but  the  house  is  found  shut,  and  he  can* 
not  be  heard  of  in  the  neighbourhood,  the  bill  has  been  held 
to  be  dishonoured '. 

A  bill  or  note,  when  presented  for  payment,  cannot  be  left 
in  the  debtor's  hands  as  when  presented  for  acceptance ;  and, 
if  it  is  so  left,  presentment  cannot  be  considered  as  made  till 
payment  is  demanded  ^.  It  seems  to  have  been  held,  in  two 
early  .cases  %  that  leaving  notes  with  the  debtor  in  the  morn** 
'mg  was  sufficient  presentment,  though  payment  was  not  called 
for  till  the  evening,  when  they  had  failed.  But  these  deci«> 
sions  were  founded  on  local  custom,  and  do  not  interfere  with 
the  general  rule. 

If  bankers  at  whose  house  a  bill  is  payable  at  first  refuse 
it,  when  presented  for  payment,  for  want  of  effects,  but  after** 
w^ds,  on  getting  a  reinittanoe,  send  to  take  it  up,  when  they 

*  Barclay  v,  Bailey,  3  Campb,  527,  per  Lord  Ellenborough,  who  sustain^  # 
presentment  made  under  the  circumstances  stated  in  the  text,  at  8  ?.  M.».although 
the  drawee  had  a  person  stationed  at  his  residence  from  9  a.  M.  to  4  P.  M,  of 
that  day,  who  would  have  paid  the  bill  then,  if  it  had  been  presented.  A  simi- 
lar decision  was  given  in  Triggs  v.  Newsham,  ]  C.  and  Pay.  631|  10  Moore, 
die,  and  in  Wilkins  v,  Jadis,  2  M.  and  Malk.  41,  2  B.  and  Ad.  188,  where 
«  bill  was  presented  at  the  place  of  payment  mentioned  in  the  acceptance  be- 
tween  7  and  8  r.  u.,  but  the  door  was  shut,  and  though  the  presenter  called,  no 
one  answered.  In  Morgan  t;.  Davison,  I  Stark.  114,  where  the  bill  in  question 
being  n^ade  payable  in  London,  at  the  house  of  a  company  who  were  not  bankers, 
bed  been  presented  at  their  counting-bouse  between  6  and  7  r.  M.,  when  thera 
waq  only  a  girl  to  take  care  of  it.  Lord  Ellenborough  held  the  presentment  to  be 
good,  ss  this  Will  an  hour  when  the  plaintiff  might  expect  to  find  the  party  in 
bis  counting-house.  The  plaintiff,  who  was  suing  the  drawer  for  recourse,  bad 
a  verdict. 

*  Hrne  v,  Allely,  1  Nev.  and  Mann,  4S3.  Reference  was  roede  here  on  a 
similar  point,  to  Hardy  v,  Woodroffe,  2  SMrk.  319,  and  Burbridgei?.  Mannere, 
a  Camp.  103. 

*  In  Hay  ward  «.  Bank  of  England,  1  Str.  550,  where  the  plaintiff  bad  paid 
in  to  the  defendants  a  banker's  note,  which  theiv  runner  left  with  the  banker  In 
the  morning,  when  the  banker  cancelled  it,  but  did  not  ask  payment  till  the 
afkemoon,  by  which  time  the  bankep  had  stopped  payment,  it  was  held  that  the 
defendants  were  liable  to  the  plaintiffs  for  the  value  of  the  note  in  the  morning, 
which  was  accordingly  ntcd  at. half  its  anvHint,  aa  tKe  banker  paid  10s.  per 
pound.  Tlie  defendant's  clerk  had  taken  a  new  note  fbr  tbe  amoiint  from  the 
banker  in  the  aAernoon,  but  this  was  held  to  be  irregular. 

*  Turner  v.  Mead,  1  Str.  416;  Hoar  v.  Da  Costa,  2  Str.  910. 
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learn  that  the  holders  have  sent  it  back,  and,  in  the  mean- 
time, the  same  bankers  receive  new  orders  from  their  cor^ 
respondents  not  to  pay  it,  it  has  been  found,  that  they  are 
entitled,  on  this  ground,  to  refuse  payment,  as  the  holders  of 
the  bill  did  not  desire  them,  when  offered  payment,  to  keep 
the  money  for  their  use,  but  virtually  relinquished  their  claim 
over  it  '•  But  a  marking  by  bankers  on  a  bill,  importing  that 
it  shall  be  paid  next  day  at  the  clearing  house,  is  absolutely 
binding  on  them  «.  If  an  agent,  who  has  got  money  to  pay  a 
bill,  offers  the  amount  on  getting  it  up,  which,  however,  is 
then  impossible,  as  it  is  mislaid,  and,  in  the  meantime,  the 
agent  fails  with  the  money  in  his  hands,  the  principal  will  still 
be  liable  for  the  debt,  because  there  has  been  nothing  but  a 
tender  of  payment,  which  does  not  extinguish  it  ^.  If  the 
principal  wished  to  be  secure,  he  should  have  ordered  con- 
signation. 

It  will  be  no  excuse  for  want  of  due  presentment,  whether 
for  acceptance  or  payment,  that  the  drawee  or  maker  is  dead  \ 
or  has  been  put  in  prison  ^,  or  has  failed  before  the  term  of 
pa3rment.  The  bill  or  note  must,  even  in  these  cases,  be 
strictly  negotiated ;  and  it  would  be  inconsistent  with  the  secu- 
rity of  bill  transactions  to  disturb  this  rule,  while  it  would 
open  a  wide  source  of  litigation,  to  allow  an  inquiry  in  each 
case,  whether,  through  the  drawee's  insolvency  or  otherwise, 
the  previous  parties  have  not  suffered  loss  from  want  of  due 
negotiation.  The  doctrine  now  stated  has  been  accordingly 
long  settled  both  in  Scotland  and  England  ^. 

>  Stewart  v.  Fry,  Holt,  372,  per  Gibbs,  C.  J.,  1  Moore,  74. 

'  Robson  o.  Bennett,  2  Taunt.  388. 

*  Dent  V,  Dunn,  3  Campb.  396|  per  Lord  Ellenborougb. 

*  Pothief,  No.  246. 

'  Per  Lord  Alvanley  in  Haynes  v,  Blrks,  3  Bos.  and  Pull.  599,  who,  in  con- 
sidering a  question  of  notice,  said  that  be  wonid  throw  altogether  out  of  view  th« 
circumstance  of  the  bolder  being  informed,  when  the  bill  was  presented  last  for 
payment,  that  the  acceptor  was  in  prison. 

*  In  Langley  9.  Hogg,  )7th  June  1748,  Morr.  1574,  the  Court  sustained  an 
objection  to  recourse  against  the  indorscr  of  a  bill,  founded  on  the  circumstance 
of  its  riot  being  protested  till  th^  second  day  afVer  expiration  of  the  days  of  grace; 
although  it  was  pleaded  that  the  acceptor  had  been  gaaett^  as  a  bankrupt  more 
ban  eight  days  before  the  term  of  payment,  and  that  the  indorser  knew  of  bfi 
bankruptcy  so  well,  that  be  desired  his  correspondent  to  take  np  the  bill  for 
his  honoar.     In  FInlason  p.  Ewcrt,  2d  Feb.  1773,  Morr.  1597,  the  onerous 
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When  a  Inll  was  presented  the  day  before  it  became  due 
to  the  drawees,  who  said  that  they  had  then  no  effects  of  the 
drawer,  but  that  he  would  probably  protide  them  before  next 

indonce  of  a  bill  was  found  to  have  lott  hit  reooune  against  the  payee  and  in- 
doner  by  not  prote&dng  in  tim^  and  by  failure  in  other  pmnts  of  ncgotioticxi, 
though  it  was  said  that  the  drawer  had  no  effects  in  the  drawee's  hands,  (wfaidi 
was  held  not  to  be  pleadable  against  the  payee,  as  kit  claim  of  reoourse  coold 
not  be  affected  by  it  J  and  although  the  drawee  had  failed  before  the  tem  of 
payment.     The  Court  appears  to  ha?e  afterwards  deviated  from  this  last  grousd 
of  decision,  in  M*Alpin  and  Company *s  Creditors  0.  Parson  and  Gormtt,  21st 
Jan.  1792,  Morr.  1617,  where  the  circumstance  of  the  acceptor  becoming  bank- 
nipt  liefore  the  term  of  payment  is  stated,  taler  aSap  to  ha?e  been  a  reason  foe 
repelling  an  objection  to  the  holder's  recourse  against  the  drawer,  which  was 
founded  on  the  fact  of  their  not  being  a  timeous  protest ;  and  also  in  Harrisons 
V,  Chippendale,  9th  Dec.  1794^  Morr.  1620,  where  an  objection  to  recourse  was 
repelled  partly  on  the  same  ground.     In  this  last  case^  claims  bad  been  lodged 
on  the  acceptor's  bankrupt  estate  before  the  term  of  payment.   But,  10  Batcbins 
t;.  Orr,  June  1792,  Morr.  1619,  the  Court  refused  to  inquire  whether  the 
granters  of  a  note  must  hare  been  bankrupt  before  notice  could,  in  any  event, 
have  reached  the  iodorsers.     A  different  opinion  was  again  held  by  some  of  the 
Court  in  Henderson  v.  Dutbie,   19th  Jan.  1799,  Morr.  App.  o.  Bill,  9.     But 
they  returned  to  the  former  doctrine  in  Ferguson  and  Co.  v.  Belsh,  17ih  Jufw 
1803,  Morr.  App.  v.  Bill,  16,  where  they  held,  that  recourse  by  the  indorsee  of 
a  bill  Bgsinst  bis  indorser  was  cut  off  by  want  of  negotiation,  although  the  accep- 
tor had  failed  before  the  bill  became  due.    Again,  in  Cslder  v.  Lyall  and  others, 
82d  Dec.  1806,  F.  C,  it  was  found  to  be  no  answer  to  the  plea  of  undue  nego- 
tiation, (arising,  in  this  case,  from  want  of  notice  of  dishonour,  which,  however, 
'  with  reference  to  the  point  now  in  question,  depends  on  the  same  principle  with 
want  of  presentment,)  that  the  acceptor  had  failed  before  the  bill  became  due. 
The  Court  held,  that  bankruptcy  was  not  a  fact  with  which  the  drawer  or  indor- 
ser were  supposed,  pntBumptione  jurU  ei  de  jure,  to  be  acquainted;  that  the 
question  as  to  their  private  knowledge  of  it  would  open  up  an  endless  source  of 
litigation,  and  that,  therefore,  the  general  rule,  with  no  exception  but  in  the 
case  of  wind  bills,  was  to  require  strict  negotiation  In  all  cases.    They  also  held, 
that  no  inquiry  was  competent  into  the  amount  of  damage  sustained  through  the 
want  of  it.     In  Thomson,  Stott  and  Co.  v.  M*Ruer,  20th  Jan.  1800,  referred 
to  in  a  note  to  the  preceding  case,  where  the  acceptor's  bankruptcy  before  the 
terra  of  payment  was  likewise  alleged,  the  same  opinion  was  expressed,  though 
there  was  no  room  for  deciding  the  point,  as  the  holder's  allegations  on  this  sub- 
ject turned  out  to  be  unfounded. 

The  point  has  been  also  quite  settled  in  England.  In  Russell  ».  Langstsff*, 
2  Dougl.  51i,  it  was  sUted,  that  Lord  Mansfield  had  ofVen  ruled,  that  the  ac- 
ceptor's bankruptcy  did  not  excuse  want  of  noUce,  (which  depends  on  the  ssme 
principles  on  this  point  with  want  of  presentment) ;  and  Lord  Msnsfield,  who 
was  in  Court,  did  not  dispute  the  statement.  The  same  principle  was  recognised 
in  Bickerdike  p.  Bolman,  1  T.  R.  408;  and  also  in  Warrington  v.  Futbor. 
8  East.  242,  although  it  was  held  there  not  to  be  applicable,  as  the  question  did 
not  relate  to  the  negotiation  necessary  to  preserve  recourse  against  a  party  to  s 
bill,  but  to  the  means  for  preserving  recourse  sgainst  a  person  bound  by  a  seps- 
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day,  when  it  fell  due,  it  was  held  that  it  should  have  been 
presented  on  that  day ;  and  it  was  found  to  be  no  excuse  for 
non-presentment,  in  an  action  against  the  drawer,  that  he 
had,  on  that  day,  expressed  a  hope  to  the  holder  that  the  bill 
would  be  paid,  and  said  that  he  wmdd  endearour  to  provide 
effects,  and  see  him  again.  The  bill,  not  having  been  pre- 
sented again  till  the  day  after  it  became  due,  the  plaintiff  was 
non-suited  in  an  action  against  the  drawer '. 

rate  guarantee.  On  this  alleged  exception,  however,  to  its  application,  vide  in 
Scotland,  Alexander  v.  Scott,  28th  Nov.  1827,  6  S.  and  D.  151,  F.  C  The  ob- 
jection of  the  acceptor's  bankruptcy  was  also  held  to  be  no  answer  to  the  plea  of 
want  of  presentment  and  notice,  in  Nicholson  v.  Gouthit,  2  H.  Bl.  612,  or  to 
the  plea  of  want  of  notice  in  Whitfield  v.  Savage,  2  Bos.  and  Pull.  277,  though 
the  bankruptcy  was  known  in  both  cases  to  the  party  claiming  notice  before  the 
term  of  payment.  A  similar  objection  was  disregarded  by  Lord  EUenborough 
in  Thackeray  o.  Blackett,  3  Caropb.  154w  In  Eisdale  o.  Sowerby,  11  East.  114, 
Lord  EUenborough  says,  "  It  is  too  late  now  to  contend  that  the  insolvency  of 
**  the  drawer  or  acceptor  dispenses  with  the  necessity  of  a  demand  of  payment, 
**  or  of  notice  of  the  dishonour."  This  dkhtm  may  be  held  to  express  the  law 
on  the  subject,  aa  jt  is  now  established  both  in  Scotland  and  in  England.  The 
Lord  Chancellor,  in  ex  parte  Wilson,  11  Yes.  412,  and  in  Boulton  v.  Stubbs, 
18  Ves.  21,  refers  to  it  as  the  settled  rule. 

>  Prideaux  v.  Collier,  2  Stark.  57.    Vide  on  this  case,  Chitty,  p.  SCO,  note  1. 
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Section  II. 
Of  Protest  for  Ncn^LCceptance^  and  for  Non-payment. 

If  the  drawee  of  a  bill  refuses  to  accept  it,  when  presented 
to  him  for  acceptance,  or  the  drawee  of  a  bill  or  maker  of  a 
note  refuses  to  pay  it  when  presented  for  payment,  the  holder, 
to  preserve  his  recourse  against  the  other  parties,  must  take 
what  is  called  a  protest,  as  written  evidence  of  his  having  made 
due  presentment,  and  of  the  debtor's  refusal.  This  is  not  ne* 
cessary,  to  make  good  the  holder's  claim  against  the  drawee  or 
maker  of  a  bill  or  note ;  for,  though  a  protest  is  required  in 
Scotland  by  statute,  to  warrant  summary  diligence  even  against 
the  drawee  or  maker,  this  party,  being  proper  debtor,  may  be 
sued  by  an  ordinary  action  without  a  protest. 

The  form  and  manner  of  taking  a  protest  must  be  regula* 
ted  by  the  law  or  usage  of  the  country  where  the  bill  or  note 
is  to  be  presented  for  acceptance  or  pajonent '.  In  Scotland, 
it  must  be  taken  by  a  notary-public  before  two  witnesses,  and 
is  then  evidenced  by  an  instrument  written  out  and  signed  by 
the  notary,  which  is  called  an  instrument  of  protest.  The 
form  of  this  instrument,  with  reference  both  to  non-acceptance 
and  non-payment,  is  given  in  the  Appendix.  In  Scotland,  as 
in  most  other  countries,  excepting  England,  where  a  protest 
is  not  absolutely  necessary  with  regard  to  inland  bills,  or  pro- 
missory-notes, it  is  the  sole  foundation  of  recourse  against 
previous  parties,  and  cannot  be  supplied  by  witnesses,  by  the 
oath  of  party  <,  or  even  by  a  decree  for  payment  against  the 
acceptor  or  maker ;  the  creditor  being  held  to  forego  his  re- 
course against  the  other  parties,  unless  he  takes  this  mode  to 
preserve  it '.  In  case  of  the  bankruptcy  of  any  of  these  par- 
ties, the  protest  is  a  necessary  article  of  evidence  in  support 
of  a  claim  against  their  estates  *. 

>  Pothier,  No.  155. 

*  1  Suir,  1  i,  7.  In  England,  the  necessity  of  a  protest  with  regard  to  foreign 
bills  is  laid  down  in  Rogers  t>.  Stephens,  8  T.  R.  713,  though  the  want  of  it  was 
eicused  in  that  case  by  other  cmuMf ;  also  in  Gate  v,  Walsh,  5  T.  R.  699,  and 
in  other  cases,  which  it  is  needless  to  particularise. 

*  Pothier,  No.  136.  «  J  Bel),  414. 
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In  England,  as  already  mentioned,  protests  are  not  neces- 
sary to  preserve  recourse,  either  on  inland  bills,  or  on  pro-, 
missory-notes ;  these  last  being  placed  by  statute  on  the  same 
footing  with  inland  bills.  But,  by  9  and  10  WiU.  Ill,  c.  17, 
a  protest  is  allowed  for  non-payment  on  bUls  above  £.5  pay- 
able at  a  certain  time  after  date,  which  bear  to  be  for  value 
received,  and  have  several  other  requisites  tlierein  expressed ; 
and,  by  a  subsequent  statute,  it  is  enacted',  that,  without  a 
protest  for  non-acceptance,  if  the  drawee  should  not  accept 
by  his  subscription  on  the  bill,  or,  without  a  protest  for  non- 
payment, if  he  should  accept  but  not  pay,  the  holder  shall  not 
have  recourse  against  the  drawer,  under  that  act^  for  costs, 
damages  or  interest,  but  only  for  the  principal  sum.  It  has 
been  decided ',  however,  that  he  is  entitled  to  recover  interest 
without  proving  a  protest,  that  being  a  claim  which  was  com- 
petent to  him  At  common  law.  Bills  also  for  any  sum  under 
£.20  are  excepted  from  the  act.  This  enactment  is  not  ex- 
tended in  terwxnis  to  promissory-notes ;  but  it  must  be  held  to 
include  them,  as  it  enacts^,  that  action  shall  be  competent  on 
such  notes,  ^^  in  like  manner  as  in  cases  of  inland  bills  of  ex- 
^^  chaise  ^."  In  Scotland,  a  protest  has  been  always  held  in- 
dispensable, both  on  foreign  and  inland  bills  or  notes,  to  pre- 
serve recourse  against  the  drawer  or  indorsers  for  any  claim 
competent  to  the  holder.  The  act  12  Geo.  III.  c.  72,  §  41, 
enacts,  that  there  shall  be  no  recourse  against  the  drawer  or 
indorsers  of  inland  bills  or  promissory-notes,  unless  a  protest 
has  been  taken  on  them,  as  on  foreign  bUls,  before  expiration 
of  the  days  of  grace  ^ 

Certain  steps  are  necessary,  before  the  notary  is  entitled  to 
extend  the  instrument  of  protest.  When  the  drawee  or  maker 
refuses  acceptance,  or  payment,  as  the  case  may  be,  the  cre- 
ditor in  the  bill  or  note,  or,  if  he  be  sick  or  absent,  some  third 

*  3  and  4  Ann.  c.  9,  $  5. 

■  Windle  ».  Andrews,  2  B.  and  A.  696.  «  §  1. 

*  But  vide  on  this  whole  subject,  BayUy,  260,  §i  ttq,  K%  the  matter  relates 
purely  to  English  law,  and  as  it  is  very  difficult  to  reconcile  the  authorities  upon 
it  with  the  statute,  or  to  dccid*  bow  far  the  former  should  be  held  to  modify  the 
Utter,  I  can  scarcely  presume  to  state  an  opinion  regarding  it 

*  In  Ferguson  v.  Belab,  lAUi  Jitna  1809,  Morr.  A  pp.  v.  Bill,  16,  it  was  ob- 
served ttom  the  Bench,  that  our  law  bftd  never  made  any  diflTerencc  with  regard 
to  tlie  necessity  of  protests  between  foreign  and  inland  bills. 
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party  %  must  apply  to  a  notary,  who  should  immediately  pre- 
sent it  again,  and  demand  acceptance  or  payment.  This  is 
the  rule,  when  the  bill  is  not  payable  at  a  different  place 
from  the  drawee's  address,  in  which  case  it  should  be  pre- 
sented  by  the  notary  according  to  his  address.  But,  when  it 
is  payable  elsewhere,  and  acceptance  has  been  refused,  it  is 
necessary  only  to  protest  it,  without  farther  presentment,  at 
the  place  of  payment,  unless  it  be  paid  to  the  holder,  on  the 
day  when  it  would  have  become  payable,  had  it  been  duly  ac- 
cepted '.  As  the  drawer  and  indorsers  are  liable,  in  the  case 
here  supposed,  immediately  on  non-acceptance,  without  far- 
ther presentment,  it  is  said  that  the  presentment  for  payment 
here  dispensed  with  must  be  merely  that  which  was  otherwise 
necessary  to  complete  the  liability  of  any  persox^  who  had  ac- 
cepted supra  protest  ^. 

This  notary,  being  truly  a  witness,  ought  not  to  have  an 
interest  in  the  bill  or  note  ;  and  therefore  ^  it  has  been  held 
improper  for  the  managing  partner  of  a  bank  to  act  as  notary 
in  protesting  their  bills,  though  it  is  said  that  a  mere  stock- 
holder whose  interest  is  rery  remote  may  do  so.  The  Court 
has  also  decided  ^,  that  a  protest  is  null,  taken  by  a  notary  on 
a  bill  wherein  he  was  acceptor,  holding,  Ist^  That  he  was  ex- 
cluded, as  he  alleged  that  he  had  signed  the  bill  for  the  drawer's 
accommodation,  and  was,  therefore,  interested  to  preserve  re- 
course against  him ;  and,  2<f/y,  That,  in  no  event,  is  a  protest 
taken  by  an  acceptor  on  his  own  bill  valid.  They  held  no 
reduction  of  the  protest  to  be  necessary,  as  the  nullity  appeared 
ex  facie  of  it  and  of  the  biU.  It  has  also  been  decided,  that  a 
protest  is  null,  if  taken  by  a  notary  who  is  drawer  and  in- 
dorser  of  the  protested  bill  ^.  But  it  has  been  held  no  objection 
to  a  protest  on  a  bill  payable  at  the  office  of  the  drawer  and 

1  MoUoy,  2,  10,  17. 

'  2  and  3  W.  IV.  c.  98.     A  different  rule  had  been  prcriously  laid  down, 

*  Chiity,  Addenda,  806. 

in  Mitchell  v.  Baring,  10  B.  and  Cr.  4. 

*  Farriei  o.  Smith,  9th  Juna  1813,  F.  C.  Thera  was  no  eipresa  decision  in 
this  case,  regarding  the  legality  of  the  protest,  as  recourse  was  held  to  be  lost  for 
want  of  due  notice  of  dishonour. 

*  Rusiell  r.  Kirk,  27th  Nor.  1827,  6  S.  and  D.  13a 

.  *  Leith  Banking  Co.  v.  Walker's  Trustees,  22d  Jan.  1836,  H  &  D.  B.  332, 
F.  C. 
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holder's  son,  that  he,  being  a  notary,  had  taken  the  protest': 
This  doctrine  was  confirmed  in  another  case  *,  where  it  was 
also  decided,  that  the  circumstance  of  the  notary  being  a 
partner  of  the  drawers,  could  not  invalidate  the  protest  to  an 
onerous  holder  of  the  bill,  when  not  apparent  ex  facie  of  it ; 
and  farther,  that  his  liability  for  the  company's  debts,  from 
not  having  sufficiently  notified  his  retirement,  was  not,  in  any 
event,  enough  to  disqualify  him. 

In  a  case',  where  a  notary  employed  by  bank  agents  to  pro^ 
test  their  bills  had  committed  an  error  in  a  protest,  which 
nullified  it,  the  Court  held  it  to  be  doubtful  whether  he  was 
liable  to  the  bank  agents,  they  having  made  a  bargain  with 
him  by  which  he  drew  only  one-fourth,  while  they  drew  three- 
fourths  of  the  charges  of  protesting.  But  the  question  was 
not  decided,  another  point  being  raised,  viz.  whether  the  bank 
agents  were  onerous  holders  of  the  bill,  and  could  have  re- 
covered any  debt  under  it  ^. 

Any  person  having  the  custody  of  a  bill  may  get  it  protested 
for  non-acceptance  * ;  but  it  is  only  the  creditor,  or  some  per- 
son authorised  by  him,  who  can  get  a  protest  taken  for  non- 
payment, as  such  a  protest  would  be  obviated  by  the  debtor 
offering  to  make  payment,  which  supposes  that  there  is  a  party 
capable  of  giving  a  discharge  ^. 

Presentment  must  be  made  in  presence  of  two  witnesses. 
It  is  safest,  and  seems  most  conformable  to  principle,  that  the 
notary  should  himself  present  the  bill  or  note,  although  it  has 
been  questioned  whether  it  would  not  be  sufficient  that  his 
clerk  should  present  it.  In  one  case  '^^  of  a  bill  made  pay- 
able in  London,  and  protestable  there,  this  was  held  suffi- 
cient, on  a  proof  that  it  was  conformable  with  the  universal 
practice  in  London.  With  regard  to  bills  drawn  from  or  made 
payable  in  England,  it  has  been  laid  down%  that  '^  thede- 
<<  mand  of  payment  on  a  foreign  bill  must  be  made  by#a  notary- 

•  Reid  V.  Grindlay,  19th  Nov.  1830,  9  S.  D.  B.  31. 

•  Mackensie  v.  Smith,  23d  Nov.  1830,  9  S.  D.  B.  b% 

■  Murray  and  Soo  v.  Taylor,  15th  May  1828,  6  S.  and  D.  802. 
«  Ibid. 

•  Forbes,  89.  •  1  Bell,  415,  also  €aHw,  429. 

•  Stevenson  v.  Stewart  and  Lean,  14th  Nov.  1764,  Mori.  1518. 

•  PtT  Buliir.  J.,  in  Leftley  v.  MiUs,  4  T.  R.  175. 
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^*  public,"  to  whom  credit  is  fpven  because  be  is  a  public  offi- 
cer. This  rule  was  also  laid  down  by  one  of  the  latest  English 
authors  on  bills  ' ;  and  although  it  has  been  questioned,  both 
in  London  and  Liverpool,  where  it  is  sidd  to  be  the  practice 
for  notaries'  clerks  to  make  the  demand,  yet  the  same  author, 
in  his  last  edition,  recommends  it  aa  the  most  prudent  course 
still  to  cause  the  notary  make  the  demand '.  The  ground  of 
this  rule  is,  that  the  instrument  of  protest,  depending  on  the 
credit  of  the  notary  as  a  public  officer,  cannot  be  effectual  when 
he  extends  it  on  the  credit  of  a  third  party,  especially  as  the 
protest  sets  forth,  that  he  Atm^^Zj^ presented  the  bill  or  note  to 
the  debtor.  Reference  has  been  made  to  one  English  case ', 
where  presentment  by  a  clerk  is  said  to  have  been  held  suffi- 
dent ;  but  there  was  no  question  there  as  to  the  protest,  since 
it  was  the  case  of  an  inland  bill,  where  recourse  would  hare 
been  preserved,  though  there  had  been  no  protest.  Even  in 
another  case  already  referred  to  %  the  validity  c^  a  demand  by 
a  notary's  clerk  in  the  case  of  an  inland  bill  was  doubted, 
though  there  was  no  occasion  to  decide  it.  It  seems,  ther^ 
fore,  doubtful,  whether  the  English  practice,  even  in  cases 
where  a  protest  is  necessary,  is  fully  established ;  and,  in  bills 
or  notes  to  be  protested  in  Scotland,  there  appears  to  be  no 
warrant  for  such  a  practice. 

In  England,  an  entry  by  a  deceased  notary's  clerk,  in  his 
master's  book,  made  in  the  usual  course  of  business,  and  bear- 
ing that  a  bill  was  protested  and  didionoured,  has  been  held 
admissible  evidence  of  presentment  ^. 

If  the  debtor  in  a  bill  or  note  refuse  acceptance  or  payment 
to  the  notary,  the  latter  makes  a  minute  at  the  time  on  the 
bill  or  note^  containing  his  initials,  the  year,  month  and  day, 
and  the  refusal  to  accept  or  pay,,  with  the  reason  of  refusal, 
(though  this  is  not  always  noted,)  and  an  account  of  his 
charges.  This  is  called  noting.  It  was  at  first  only  the  tak- 
ing of  a  memorandum  by  the  notary  to  assist  his  memory  in 
extending  the  protest,  and  was  said  to  be  ^*  unknown  to  the 

«  Cbitty,  216-17. 

*  Chitty,  493,  &c.  8th  edition,  and  correspondence  there  quoted. 

*  Elford  V.  Teed,  1  M.  and  S.  26;  Qlen,  197. 

*  Leftley  V.  MIMb,  445»  note  6. 

*  Poole  V.  Dices,  I  Btngh.  N.  S.  649. 
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'^  law  as  distinguished  from  the  protest '."  But  it  seems  to 
be  DOW  held,  both  in  Scotland  and  England,  that  noting  is  a 
kind  of  initial  protest,  which  will  be  sufficient  in  the  mean 
time,  if  an  instrument  of  protest  is  regularly  extended  after- 
wards. This  doctrine  is  applicable  equally  to  foreign  and  to 
inland  bills  >•  But,  as  the  fact  that  the  bill  was  protested  rests 
on  the  notary's  evidence,  it  does  not  appear,  that,  in  the  case 
of  his  death  or  absence,  any  other  person,  though  a  notary,  can 
give  an  extended  instrument  on  the  authority  of  his  noting  '. 
It  will  afterwards  appear  that,  by  the  later  decisions,  it  is  not 
necessary  to  transmit  the  protest,  or  even  a  copy,  with  notice 

>  Per  Buller.  J.,  in  Leftley  v.  Mills,  4  T.  R.  175. 

'In  BrowQ  and  Co.  v.  Hutchison  Dunbar,  8ih  Dec.  1807,  Morr.  A  pp.  v. 
Billf  27,  nrhere  the  iodoner  of  a  bill  luspended  a  charge  giiren  him  by  the  bol- 
der, on  the  ground  that  the  bill  bad  not  been  regularly  protested  on  the  laat 
day  of  grace,  but  only  noted  ;  and  that  the  holder's  letter,  intimating  the  dis- 
honour to  the  suspender,  had  said  that  the  bill  "  not  being  protested,"  they  had 
returned  it  to  their  bankers,  &c.  and  when  they  received  it  back,  would  present 
it  for  payment ;  the  Court  held  that  the  noting  was  sufficient,  and  that  the  in- 
timation to  the  indorser  left  it  to  be  understood  that  the  bill  was  noted,  and  that 
the  protest  would  be  extended  afterwards.  The  bill  was  both  drawn  and  pay- 
able io  London.  But  the  Court  appears  to  have  proceeded  on  the  general 
^ound,  that  the  practice  of  noting  was  admissible  in  all  cases  of  bills  and  notes* 

In  England,  in  Cbaters  v.  Bell,  4  £sp.  48,  being  an  action  by  the  indorsee 
against  the  indorser  of  a  bill  drawn  in  Ireland,  payable  in  London,  when  it  was 
objected  that  there  was  not,  as  there  ought  to  have  been,  a  protest  regularly 
drawn  up  of  the  same  date  with  the  dishonour  of  the  bill ;  X^ord  Kenyon  held, 
"  that  if  the  bill  was  regularly  presented  and  noted  at  the  time,  the  protest 
"  might  be  made  at  any  future  period  ;**  tliat  a  protest  was  necessary  before 
litigation,  and  must  be  averred  and  proved  in  the  action,  but  that  the  want  of 
it  afforded  no  ground  to  the  indorser  before  an  action  for  refusing  payment. 
Lord  Ellenborougb,  on  this  case  coming  afterwards  before  him,  expressed  the 
same  opinion.  In  Selwyn*s  N.  P.  360,  5tb  edit,  it  is  said  that,  on  the  second 
trial,  the  point  now  mentioned  being  considered  of  great  importance,  was  re- 
served for  the  opinion  of  the  Court  on  a  special  verdict,  but  was  never  argued. 
In  Goostrey  v.  Mead,  Bull.  272,  although  the  plaintiff*,  holder  of  a  bill  drawn 
in  the  West  Indies  on  London,  was  non-suited,  in  an  action  against  the  payee 
mid  indorser,  because  he  had  npt  sent  him  the  protest  for  non-acoeptance.  (the 
necessity  of  which  shall  be  considered  afterwards,)  it  was  laid  down  that  the 
bill  might  be  noted  on  the  day  of  refusal,  and  that  the  protest  might  be  drawn 
out  by  the  notary  any  day  after,  and  dated  as  on  the  day  of  noting.  This  opi. 
nion  was  referred  to  afterwards,  in  Orr  v,  Magennis,  7  East  361. 

In  England,  a  protest,  as  already  mentioned,  is  not  necessary  to  preserve  re- 
course on  inland  bills.  But,  in  so  far  as  it  may  be  necessary  to  preserve  a  claim 
fpr  oosts  and  damages,  noting  would  appear  to  be  sufficient  in  the  6rst  place,  in 
that  elass  of  esses,  as  io  foreign  bills* 

•   Vule  Chiny.  509. 
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Qf  the  dishonour  of  the  bill  or  note.  But  no  action  of  recourse 
can  be  maintained  against  the  drawer  or  indorsers,  unless  an 
instrument  of  protest  is  regularly  extended  and  produced  * .  Jn 
Scotland,  as  will  be  afterwards  seen,  there  can  be  no  sum- 
mary  diligence  on  bills  or  notes,  either  for  non-^ceptance  or 
non-payment,  unless  a  protest  is  registered  within  six  months 
from  the  date  of  the  bill  in  the  former  case,  and,  in  the  latter 
case,  from  the  term  of  payment. 

The  notary's  duty,  after  presenting  and  noting  the  bill  or 
note,  is,  to  draw  out  the  instrument  of  protest,  as  the  l^al 
certificate  of  his  whole  proceedings.  This  instrument  is 
generally  extended  from  the  bill,  or,  if  that  cannot  be  obtained, 
from  a  copy  *.  If  even  this  cannot  be  got,  as  if  the  bill  is  lost, 
the  protest  ought  still  to  be  taken,  and  will  probably  be  sus- 
tained,  since  no  person  can  be  bound  to  perform  an  impossible 
condition  \  The  protest  in  that  case  should  state  why  neither 
the  bill  nor  a  copy  of  it  can  be  had. 

The  instrument  of  protest  must  be  written  on  paper  duly 
stamped,   the  stamp-duty  being  proportioned,  according  to 

K  T  '^^'^ ^"'i^'^  t  ^f "  "•  ^'"P**"""'  ^  ^-  ^  '^'*'  •"^ '»  Gale  V.  Walsh, 
u       :    wmI  r'?/*^"*  '"^  '^^  "'^*""y  of  proving  a  protest  for  non-acceptance 
when  the  bill  bad  been  presented  for  acceptance,  and  refused.     These  were  both 
cases  of  foreign  bills.     In  the  latter  case  the  point  was  decided,  and  the  same 
opinion  was  expressed  in  the  former  case,   although  it  was  decided  on  other 

Tii  E^iiio^r^"  ~  ^'"^  ^^^^"' '"  ^-  ••  ''^-^^ '  ^-  ^> 

In  Scotland,  in  Barbour  p.  Newall.  2.3d  May  1823,  2  8.  and  D.  32a  F  C 
certain  protests  being  objected  to  in  an  action  on  a  bill  against  the  drawer  and  in' 
dorser-s  "repre.ent.Uve,"  and  the  pursuer  having  got  other  instruments  of  pm- 
test  extended,  which  he  produced,  the  Court  held  that  such  instruments  mhrhc 
be  extended  within  a  proper  time  from  sufficient  evidence  ;  but  that  this  could  not 
be  done  afker  the  original  instrumenu  of  protest  had  been  recorded  and  produced 
in  judgment,  and  farther,  that  the  evidence  was  not  sufficient  in  this  case  and 
therefore  they  dismissed  the  action.     In  Alexander  v.  Scott.  28(h  Nov.  1825 
6  S.  and  D.  150,  F.  C.  instruments  of  protest,  completed  after  an  interval  of 
eight  years,  from  noting  made  at  the  time,  and  long  afler  an  action  brought 
against  a  guarantee  on  the  bills,  in  order  to  prove  that  the  bills  had  been  duly 
negotiated,  received  full  effect.  ^ 

'  ^^u^l  "'"'"•  \^*""'-  '"•     '"  *»  ""'  ■  '"W-g"  W'l  firu  «.d 
«cood,)  which  WM  fmjM,  in  Dublin.  h,»ing  been  indomrf  to  .  third  p.rtT 
to  whom  .Iw  Ih.  8«t  number  of  ,h,  bill  wu  n^u  but  lo.t  on  the  wr,  .„d.  I«* 
tb.  .econd  diould  hk.w.^  mi«,rry.  .  cop,  only  of  it  baring  b«n  sent  to  him 

""Z     J  T^-  ""."J*"'  '"•  ''""-*• '"  •"  •'*'»°  "V  "  indo«er.,«  hdi 
to  be  good,  the  or.pn.l  of  tlMs  «cond  bill  h.»ing  be«.  p,oduc«I  .t  th^  tri.l. 
'  Pothier,  No.  145. 
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the  rates  mentioned  below ',  to  the  amount  of  the  bill  or  note. 
It  has  been  held*,  that  an  instrument  of  protest  including 
several  bills  is  ineffectual,  as  being  a  fraud  on  the  stamp  acts, 
which  require  a  separate  instrument  for  each  bill.  The  prin- 
ciple of  1  Ann.  c.  2,  sect.  2  and  3,  and  12  Ann.  sess.  2,  c.  9) 
sect.  21  and  24,  already  cited ',  is  applicable  to  this  case. 

The  bill  or  not«,  with  all  the  indorsements,  whether  in  full 
or  in  blank,  must  be  prefixed  verbatim  to  the  instrument  of 
protest.  Thb  is  necessary,  both  to  identify  the  bill  or  note^ 
and  to  indicate  to  the  drawer  or  indorsers  what  party  is  en- 
titled to  payment  *.  The  instrument  must  then  narrate,  that 
the  bill  or  note  was  presented  for  acceptance  or  payment,  and 
must  state  the  answer,  if  a  special  one,  or  otherwise,  that  the 
demand  of  acceptance  or  payment  was  not  complied  with,  in 
order  to  prove  that  there  has  been  a  failure  to  accept  or  pay  *. 
Lastly,  it  must  declare,  that,  in  consequence  of  such  failure, 
the  holder  is  entitled  to  full  recourse  against  the  previous 
parties.  The  particulars  of  his  claim  under  this  head  shall  be 
afterwards  discussed,  in  considering  Action  and  Diligence  on 
Bills  or  Notes. 

The  names  of  the  witnesses  to  the  protest  must  be  stated 
in  the  instrument,  and  it  b  also  proper  to  mention  their  desig- 
nations ^.  But  it  has  been  decided,  that  neither  their  desig- 
nations nor  their  subscription  to  the  protest  is  necessary,  as 
bills  or  notes,  and  protests  on  them,  being  instruments  juris 
gentium^  are  not  comprehended  in  the  statutory  enactments  r^ 
garding  the  solemnities  of  probative  writs  in  Scotland  '^.    The 

*  By  55.  Geo.  HI.  c  184^  a  protest  on  a  bill  or  note  for  a  sum  not  amount- 
ing to  £.20  must  pay  &. ;  amounting  to  £.20,  and  not  to  £.100, — 3s. ;  to 
£.100,  and  not  to  £.500,— .5s. ;  to  £.500  or  upwards, — 10s. ;  protest  of  any 
other  kind,— 5s. ;  and  for  every  sheet  after  the  first*  an  additional  progressive 
-duty  of  58. 

"  Barbour  o.  Newall,  23d  May  1823,  2  S.  and  D.  S8&  A  bill  of  suspension 
was  passed  partly  on  the  same  ground,  in  Napier  v.  Carson,  17th  Jan.  1824,  2 
S.  and  D.  622. 

*  AnUa.  186.  «  Fothier,  No.  135i 

*  Vidt  Form  of  Protest,  App.,  and  also  Potbier,  No.  135.  The  act  1681 
■ays  nothing  about  the  protest,  except  that  the  bill  shall  be  prefixed  to  It ; 
referring,  as  to  its  form  and  contents,  to  the  previous  practice.' 

*  1  Bell,  414. 

'  loglis  and  Foulia  v.  M'Kie,  1697,  Forbes,  89.  It  it  probably  the  same 
case  which  is  noticed  by  Founuinball,  Morr.  16971,  under  the  name  of  Inglis 
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instrument,  drawn  out  in  the  manner  now  described,  is  pro- 
bative equally  against  the  drawee  or  granter  of  the  bill  or 
note,  and  all  other  parties,  unless  set  aside  by  a  reduction- 
improbation,  and,  even  in  such  a  process,  it  has  been  held  not 
to  disprove  the  instrument,  that  the  witnesses  merely  did  not 
recollect  of  the  protest  '•  It  is  said ',  that,  in  England,  when 
there  is  no  notary  at  or  near  the  place  of  payment,  an  instru- 
ment will  be  sufficient,  if  drawn  up  and  signed  by  any  respect* 
able  inhabitant  before  two  witnesses,  and,  as  to  inland  bills, 
there  is  an  enactment  to  that  effect  ^ ;  but  no  such  rule  has 
been  judicially  recognised  in  Scotland. 

It  has  been  already  shewn  \  that  no  bills  but  those  payable 
at  or  after  sight,  need  to  be  presented  for  acceptance.  Bills 
payable  after  date,  or  at  some  other  fixed  term,  may  be  pre- 
jsented  for  payment  only,  and,  if  this  is  refused,  it  will  then  be 
sufficient  to  protest  for  non-payment  ^.  But  if  the  holder  pre- 
sents separately  for  acceptance,  and  it  is  refused,  there  must 
be  a  separate  protest  for  non-acceptance  s.  On  the  other 
band,  it  has  been  held  in  England  %  (and  the  doctrine  appears 
correct,)  that  if  a  bill  has  been  protested  for  non-acceptance, 

V.  Clark,  21  tt  July  1697 ;  at  least  the  point  there  decided  ii,  that  a  protest  on 
a  bill  It  goody  though  the  witnesses  neither  are  designed  nor  subscribe. 

I  Berry  v.  Balfour,  16th  July  1892,  3  Murr.  Rep.  116. 

'  Bayley,  259 ;  MoUoy,  2,  10.  17. 

•  9  and  10  W.  III.  c  17,  §  1.  *  4ia 

•  In  Jameson  v.  Gillespie,  28th  June  1749,  Morr.  1494  and  1679,  where  a 
'bill,  instead  of  being  presented  separately  for  acceptance,  was  presented  only 
«n  the  last  day  of  grace,  and  protested  once  for  all  for  non-payment,  the  Conit, 
after  taking  the  opinion  of  merchants  both  in  London  and  Edinburgh,  decided 
ihat  this  was  sufficient. 

•  In  Bleatard  v.  Hirst,  5  Burr.  2670;  Goodal  9.  Dolley,  i  T.  R.  718,  and 
Roiooa  9.  Hardy,  2  Camp.  459,  12  East.  434,  this  doctrine  was  held  in  Eng- 
land in  the  caae  of  inland  bills,  with  regard  to  the  necessity  pf  giving  notice  of 
non-acceptance,  when  the  bills  were  presented  for  acceptance,  and  it  was  refti- 
sad.  In  Scotland,  where  a  protest  is  necessary  to  preserre  recourse  on  inland 
as  well  as  fpr«|gp  bills,  the  principle  of  these  cases  proves  that  there  must  be 
also  a  protest  for  non-acceptance,  when  the  bill  has  been  separately  presented 
for  acceptance, 

'  In  Price  v.  Dardell,  cited  by  Chitty,  467,  note  6,  Lord  Kenyon  is  said  to 
have  expressed  an  opinion,  that  notice  of  second  dishonour  was  unnecessary. 
In  De  la  Torrev.  Barclay,  1  Surk,  Fart  2,  7,  where  the  question  turned  in 
some  measure  on  the  necessity  of  a  protest  for  non-payment  of  two  foreign  bills, 
after  aooeptanoe  bad  been  refused.  Lord  Ellenboraugb  held,  that  *'  a  second 
."  protest  was  perfectly  graiuitous  and  unnecessary." 
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and  its  dishonour  duly  notified,  it  is  not  necessary  either  to 
present  it  again  for  payment,  and  protest  separately  for  non- 
payment, or  to  give  separate  notice  of  non-payment. 

The  bill  or  note  must,  as  already  mentioned,  be  noted  for 
non-acceptance  or  non-payment  as  soon  as  acceptance  or  pay- 
ment is  refused,  and  therefore  the  time  for  noting  must  depend 
on  the  time  for  presenting,  which  has  been  already  fully  ex- 
plained K  It  has  been  shewn,  that  in  the  case  of  a  bill  or  note 
payable  at  a  fixed  term,  presentment  for  payment  must  be 
made,  and  a  protest  fbr  non-payment  taken,  at  least  by  noting, 
on  the  last  day  of  grace  ^.  It  has  been  held,  that,  when  the 
last  day  of  grace  falls  on  a  Sunday  or  holiday,  the  protest 
must  be  taken  the  day  before,  and  that  a  protest  taken  the 
day  after  will  be  null  ^.  When  the  day  on  which  notice  of 
non-payment  or  non-acceptance  ought  to  have  been  given, 
though  not  regularly  observed  as  a  holiday,  is  one  on  which 
the  holder's  religion  forbids  him  to  attend  to  secular  business ; 
for  instance,  when  it  falls  on  the  day  of  a  Jewish  festival,  and 
the  holder  is  of  that  religion,  it  has  been  decided  in  England 
that  he  will  be  thereby  excused  from  giving  notice  till  the  next 
day  ^.  The  same  principle  seems  applicable  to  the  presenting 
or  protesting  of  bills  or  notes ;  since  the  holder  cannot  be  ex* 
pected  to  employ  a  notary  to  do  that  which  his  religion  for- 
bids himself  to  do.  On  the  other  hand,  a  protest  taken 
the  day  before  would  be  unavailing,  since  the  debtor,  if  not  of 
the  same  religion,  would  not  be  liable  then  to  make  payment. 
By  a  recent  statute  ^,  it  has  been  enacted,  that,  with  reference 

I  AiUea,  876,  tt  i$q.  •  Antea,  377,  and  430. 

*  Smith  and  Payne  v.  Laing,  Arthur  and  Co.,  29th  June  1786,  Morr.  1613. 
Tliia  was  the  case  of  a  bill  drawn  and  accepted  in  London,  where  it  was  like^ 
wise  payable.  The  holder,  therefore,  maintained,  that  it  must  be  considered 
as  an  Bnglish  inland  bill,  with  regard  to  which  no  protest  was  necessary.  But 
the  answer  wa«i,  that  it  had  been  first  indorsed  to  Laing,  Arthur  and  Co.  in 
Scotland,  who  afterwards  indorsed  it  to  Smith  and  Payne  of  London ;  and  that 
the  question  arose  firom  a  claim  of  recourse,  by  the  latter  against  the  former, 
by  virtue  of  the  indorsation,  which  was  in  law  a  new  bill,  and  must,  as  between 
them,  be  considered  as  a  foreign  bill.  The  Court  virtually  sustained  this  an- 
ewer,  by  deciding,  as  in  the  case  of  a  foreign  bill,  that  taking  a  protest  on  the 
day  after  the  last  day  of  grace,  which  had  Allien  on  a  Sunday,  was  not  due  ne* 
gotiation. 

*  Liodo  v«  Unswortb,  S  Camp.  602. 

*  7  and  8  O.  IV.  c.  15,  §  1-4. 
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to  bills  or  notes,  Christinas  days  and  Good  Fridays,  or  any 
day  of  fast  or  thanksgiving  appointed  by  royal  proclamation, 
shall,  for  all  purposes,  and,  consequently,  with  regard  to  pro- 
tests, be  on  the  same  footing  as  Sunday,  and  that,  when  a  bill  or 
note  is  payable  the  day  before  Christmas  day  or  Good  Friday, 
or  any  such  day  of  fast  or  thanksgiving,  notice  of  the  dishonour 
^hall  not  be  required  till  the  day  after  these  days,  or,  in  the  event 
of  their  falling  on  Monday,  it  shall  not  be  necessary  to  give 
notice  of  the  dishonour  of  bills  or  notes  payable  on  Saturday, 
till  the  Tuesday  following.  But  it  is  declared  that  these  enact- 
ments do  not  extend  to  Scotland. 

•  Any  cause  which  has  prevented  the  holder  of  a  bill  or  note, 
without  his  fault,  from  presenting  it,  such  as  his  detention  by 
contrary  winds,  or  sickness,  his  being  robbed  of  the  bill,  or 
the  like,  will  excuse  him  equally  for  not  protesting  it '.  But 
he  ought  to  present  the  bill  or  note,  and  protest  it  for  non- 
acceptance  or  non-payment  as  soon  as  possible  K  So,  when 
a  bill  has  been  indorsed  after  the  term  of  payment,  the  indor- 
see will  not  require,  in  order  to  make  good  his  recourse  against 
his  indorser,  to  protest  for  non-payment ;  but  it  will  be  enough 
^<  to  present  the  bill  as  a  letter  of  credit,  and  demand-  pay- 
^'  ment,  and  to  notify  the  reftisal  to  the  indorser  within  a 
**  reasonable  time  *.*'  The  reason  is,  that  the  indorsee  has 
been  necessarily  precluded  from  protesting  within  the  time 
during  which  a  protest  could  be  of  use.  But  the  previous 
indorsers  will,  notwithstanding,  be  entitled  to  plead,  that  the 
last  indorser^  if  he  has  not  protested  in  due  time,  has  lost  his 

I  MoUoy,  8,  10,  87,  and  oxfeo,  415;  Pothier,  No.  114;  vu/e  415,  and  au- 
tboriiies  there  cited. 

'  Thi«  wasdecidedt  in  conformity  wiUi  tbe  opinion  of  the  London  merchantt, 
given  in  the  words  cited  in  the  text,  in  Young  t7.  Forbes,  19th  June  1749^ 
Morr.  1580.  The  bill  then  in  question  was  drawn  at  Philadelphia  on  a  person 
in  London,  where  it  was  made  payable.  But  both  the  indorser  and  indoneei 
between  whom  the  question  arose,  were  resident  in  Aberdeen  ;  so  that  agree* 
ably  to  the  principle  of  Smith  and  Payne  v.  Laing,  Arthur  &  Co.  451,  note  3^ 
the  bill  mu9t,  as  between  these  parties,  have  been  considered  as  a  Scotch  bill, 
though  the  indorsee  was  probably  bound  to  follow  the  rules  of  negotiation  oeta* 
blished  in  London,  the  place  where  it  was  made  payable.  Accordingly,  theopi* 
nion  of  London  merchants  was  obtained,  to  the  effect  already  stated.  A  simi- 
lar decision  was  afterwards  given  in  a  question  of  recourse  by  the  indorsee, 
against  the  indorser  of  a  bill  indorsed  af^er  the  term  of  payment,  in  Coopef  v* 
Clark  and  M*Lintock,  87th  Feb.  1777,  Morr.  1604^  and  App.  i>.  Bill,  p.  3. 
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recourse  against  tbem,  and  consequently  that  his  indorsee,  as 
coming  only  into  his  right,  can  have  no  claim  against  them  '* 

As  to  the  time  of  day  for  taking  a  protest,  it  has  been  ge- 
nerally said,  that  it  ought  to  be  taken  between  sun-rise  and 
sun-set,  or  at  least  during  the  usual  hours  of  business  *.  In 
other  respects,  the  rule  on  this  point  seems  to  be  the  same 
as  with  regard  to  the  hour  of  presentment '.  The  rules,  also, 
which  have  been  laid  down  as  to  the  person  to  whom  and  the 
place  where  presentment  should  be  made,  in  the  several 
cases  of  the  biU  or  note  being  drawn  on  or  granted  by  a  com- 
pany or  an  individual,  or  of  the  drawee  or  granter  being  dead 
or  absent,  are  applicable  in  general  as  to  the  person  against 
whom  and  the  place  where  a  protest  should  be  taken  *.  If 
two  persons  of  the  same  name  and  designation  live  in  the 
same  place,  and  the  possessor  of  the  bill  does  not,  therefore, 
know  to  which  of  them  it  is  directed,  but  both  refuse  to  ac- 
cept, he  should  protest  against  both  ^.  A  protest  for  non- 
acceptance  ought  generally  to  be  taken  in  the  place  where 
acceptance  is  refused.  But  it  has  been  said  \  that,  when  a 
bill  is  drawn  abroad,  payable  in  London,  but  addressed  to  a 
party  at  some  other  place,  it  may  be  protested  for  non-accep- 
tance, either  in  London,  or  at  the  drawee's  place  of  residence. 
The  protest  for  non-payment  in  such  a  case  must  be  taken  in 
London.  A  protest  taken,  when  the  drawee  cannot  be  found, 
and  no  place  of  payment  is  specified,  at  the  head  burgh  of  the 
county  in  which  he  last  resided,  has  been  held  ineffectual '', 
Perhaps  it  should  be  taken  at  his  last  residence  ^. 

The  necessity,  as  well  as  the  mode  of  protesting  a  bill,  in 
case  of  a  conditional  or  partial  acceptance,  so  far  as  it  is  not 
accepted  with  a  view  to  preserve  the  holder's  recourse  against 
the  drawer  or  indorsers,  has  been  already  discussed  ^.  It  has 
been  likewise  shewn,  that,  on  partial  payment  of  a  bill  or  note, 
the  holder  must  protest  it  for  non-payment  as  to  the  Residue  *^. 

'  In  the  caie  stated  in  the  preceding  note,  it  seemi  to  be  implied,  that  the  tn- 
dorger  was  bound  to  have  protested  the  biU. 

•  Marine,  112;  Forbes,  88.  •  Anita,  414  and  436-7. 

«  Antea,  ^\5,€i9eq.  •  Scarlett,  C.  11,  R.  14.  *  Marius,  107-8. 

'  Glendinning's  Creditors  v.  Montgomery,  14th  June  1745,  Morr.  1449-61. 

*  Vid  case  in  the  preceding  note,  Morr.  1451t  ^here  this  appears  to  be  sug* 
gested.  •  Autea,  351-2.  '•  Antea,  3945. 
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With  regard  to  the  worda  of  the  instrument  of  protedt, 
whether  for  non-acceptance  or  non-payment,  the  law  does 
not  appear  to  be  very  strict,  if  its  meaning  is  clearly  express- 
ed. Thus,  in  the  case  of  a  bill  which  had  not  been  presented 
for  acceptance,  a  protest  taken  against  the  drawer  for  ex- 
change, re^xchange,  and  other  damage  arising  through  non^^ 
payment,  was  held  to  be  a  protest  for  non-payment,  although 
it  did  not  bear  expressly  whether  it  was  taken  for  non-pay- 
ment or  non-acceptance  ^  In  the  case  here  mentioned,  the 
Court  adopted  another  doctrine  which  would  not  now  be 
followed,  viz.  that  the  holder  still  had  his  recourse,  though 
he  did  not  take  the  protest  for  fiye  months  after  the  term  of 
payment,  as  the  drawer  did  not  prove  that  he  had  thereby 
suffered  loss.  But  the  decision  as  to  the  import  of  the 
protest  seems  unobjectionable.  In  another  case  *,  a  protest 
was  sustained,  which  bore  merely  that  the  bill  had  been 
"  duly  protested,"  without  stating  that  the  protest  had  been 
taken  at  the  place  of  payment,  the  Court  holding  that,  the 
words  "  duly  protested  "  implied  that  every  thing  necessary 
had  been  done,  and  also  taking  into  view  that  it  was  not  the 
general  practice  to  specify  in  the  protest  that  it  had  been 
taken  at  the  place  of  payment.  But,  though  general  expres- 
sions will  be  held  to  include  the  particulars  falling  naturally 
under  them,  yet,  if  the  protest  enters  into  particulars,  it  must 
bear  that  the  requisites  referred  to  were  fully  observed.  For 
instance,  when  a  bill  was  payable,  according  to  its  tenor,  at 
the  drawee's  house,  it  was  held  to  be  a  good  objection  against 
the  protest  that  it  bore  presentment  to  have  been  made  only 
in  the  town  of  Cromarty,  where  he  resided  *. 

It  has  been  held  to  be  no  objection  to  a  protest,  that,  al- 
though it  was  taken  in  name  of  a  bank  with  which  the  bill 
had  been  discounted,  the  instrument  was  afterwards  extended 
in  name  of  the  chargers,  on  their  taking  up  the  bill  from  the 
bank  ^.     There  is  some  reason  to  doubt  the  soundness  of  this 

>  Yuill  V.  Richardson.  25tb  July  1699,  Forbw,  94  aod  95b 

•  Commercial  Bank  o.  Hannay,  24th  Feb.  181^  F.  C. 

*  M*Kensic  V.  Urqubart,  Jan.  and  Feb.  1731,  Morr.  1661.  Tbii  waa  one 
of  the  points  stated  ;  but  there  was  also  an  objection  of  want  of  notice  of  dis- 
honour. Tlie  Court  were  of  opinion  generally  that  there  bad  not  been  due  ne- 
gotiation. '  • 

«  M*Kie  and  M'Omisb  v.  Hiliiaid  and  Co.,  15th  June  1822,  1  Sbaw,  499. 
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decision  ^  But  it  will  afterwards  appear  that,  bj  special 
statute  '9  diligence  maj  proceed,  under  certain  circumstances, 
in  name  of  an  indorsee,  altbough  the  protest  should  not  hare 
been  even  extended  in  his  name. 

The  doctrine  which  has  been  already  stated  as  to  present-, 
ment,  viz.  that  the  want  of  it  is  not  excused  by  the  drawee  or 
granter's  bankruptcy  before  the  term  of  payment ',  is  equally 
applicable  to  protests  ^. 

If  a  bill  or  note  is  not  written  on  the  stamp  prescribed  by 
law,  the  want  of  a  protest  will  not,  more  than  any  other  ne- 
glect of  negotiation,  cut  off  the  holder  from  his  claim  for  any 
debt  on  account  of  which  it  was  given,  more  than  if  no  bill 
had  been  granted. 

The  diligence  or  action  competent  in  Scotland,  after  pro- 
test for  non-acceptance  or  non-payment,  shall  be  afterwards 
discussed. 

It  has  been  already  considered  how  far  a  protested  bill  or 
note  can  be  transferred  by  indorsation  ^. 

Although  the  drawee  has  accepted  the  bill,  yet,  if  he  has 
absconded  or  become  bankrupt  before  the  time  of  payment, 
so  that  there  is  no  chance  of  recovering  it  from  him,  the  prac- 
tice in  England  and  on  the  Continent  is,  that  the  holder  pro- 
tests for  better  security,  and  gives  notice  of  his  protest  to  the 
drawer  and  indorsers  ^.  This  measure  serves  only  the  pur- 
pose of  notifying  the  acceptor's  situation  to  the  drawer  and 
indorsers,  so  as  to  afford  them  time  to  make  other  arrange- 
ments for  payment.  It  seems  to  be  settled,  that,  on  the  one 
hand,  the  holder  does  not  lose  his  recourse  against  the  drawer 
and  indorsers,  though  he  should  not  take  such  a  protest ;  and, 
on  the  other  hand,  that,  if  these  parties  refuse  to  give  better 
security,  he  cannot  sue  them  on  the  bill  till  the  term  of  pay- 
ment arrives ''.  Such  a  proceeding  was  never  recognised  in 
Scotland  ;  and,  indeed,  it  seems  to  be  virtually  excluded  by 
the  statutes  regarding  diligence  and  action  on  bills  and  notes  ^, 
which,  in  describing  the  procedure  to  be  followed  on  them, 

'  Vide  Chap,  on  Action  and  Diligence.  *  Act  12  Geo,  III.  c.  72. 

'  Aniea,  439.  *   Vide  cases  cited  439,  note  6. 

«  Aniea,  264-5.  •  Marius,  111;  Beawes,  No.  22-30. 

'  Beawes,  No».  25  26.  »     ■ 

'  1681,  c.  20;   1696,  c  36;  12  Geo.  III.  c.  72.- 
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mention  no  protests  but  those  for  non-acceptance  and  non- 
payment, and  authorise  no  measures  to  enforce  payment,  either 
by  summary  diligence  or  ordinary  action,  against  drawer  or 
indorsers,  before  the  term  of  payment,  unless  in  case  of  non* 
acceptance,  or  after  this  term,  in  case  of  non-payment  ^  If 
any  of  the  parties  is  vergens  ad  inapiam  before  the  term  of 
payment,  inhibition  may  be  used  to  hinder  any  disposition  of 
his  heritage  in  prejudice  of  the  creditor,  or  arrestment  in  the 
bands  of  those  who  owe  him  money,  to  attach  it. 

<  Fm/a  Forbes,  S6-7. 
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Section  III. 

Acceptance  and  Payment  supra  Protest, 

1.  Acceptance  BUf TO.  protest. 
This  kind  of  acceptance  may  be  made  by  any  third  party, 
either  on  a  foreign  or  an  inland  bill,  for  the  honour  of  the 
drawer  or  any  of  the  indorsers,  and  yet  without  their  know^ 
ledge.  But  the  holder  of  the  bill  will  not  probably  be  entitled 
to  take  it,  if  prohibited  by  the  party  for  whose  honour  it  is 
intended ' .  The  prohibition,  however,  though  it  may  void 
the  acceptance  in  his  hands,  will  not  render  it  ineffectual  to 
third  parties.  Such  acceptance  is  admitted  only  when  the 
drawee  refuses  to  accept,  has  absconded,  or  has  otherwise 
failed  to  accept  *.  But  it  would  not  perhaps  be  admitted  in 
Scotland  as  it  is  in  England  3,  merely  in  consequence  of  the 
drawee  having  failed  after  acceptance,  or  his  credit  having  be- 
come doubtful  before  the  term  of  payment.  For  it  has  been 
shewn,  that  no  recourse  against  the  drawer  or  indorsers  for 
better  security  is  competent  here  in  such  a  case,  and  such  an 
acceptance  is  intended  merely  for  their  honour,  and  to  save 
the  necessity  of  recourse.  Nor  can  it  take  place  without  a 
previous  protest.  But,  in  the  case  now  supposed,  a  protest 
could  only  be  taken  by  the  acceptor  supra  protest,  and  must 
then  set  forth  the  drawee's  failure,  not  as  rendering  accep- 
tance necessary  to  prevent  recourse  against  the  drawer  or  in- 
dorsers, as  they  could  not  be  liable  before  the  term  of  pay- 
ment, but  merely  as  the  ground  of  an  acceptance  for  their 
honour.  There  does  not  appear  to  be  any  instance  of  accep- 
tance on  such  a  protest.  The  only  examples  of  acceptance 
supra  protest,  known  in  Scotland,  are  those  which  proceed  on 
a  protest  for  non-acceptance  by  the  drawee. 

K  a  bill  is  drawn,  not  for  behoof  of  the  drawer,  but  on  ac- 
count of  some  third  party,  the  drawee,  though  he  do  not  choose 
to  accept  on  this  party's  account,  may  do  it  supra  protest  for 

I  Forbes,  75 ;  Scaccia,  §  2,  Gloss.  5,  No.  390 ;  Beawes,  No.  36, 
>  Scarlett,  C.  12,  R.  8;  Beawes,  No.  38. 
"  Ex  parte  VVackerbath,  5  Ves.  574. 
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the  honour  of  the  drawer ;  or,  when  he  does  not  wish  to  ac- 
cept a  bill  for  behoof  of  the  drawer,  he  may  do  it  supra  pro- 
test for  an  indorser  '.  It  has  been  said  that  the  holder  can- 
not refuse  such  an  acceptance,  if  he  has  no  reason  to  suspect 
the  credit  of  the  person  offering  it,  or  if  that  person  offers 
good  security '.  But,  as  every  bill  is  addressed  to  the  drawee, 
and  requires  only  his  acceptance,  the  holder,  by  taking  such 
a  document,  does  not  seem  bound  to  admit  any  thing  but  the 
drawee's  absolute  acceptance.  This  doctrine  has  been  held 
in  the  English  courts  '•  It  is  laid  down  by  an  author  who 
states  the  contrary  doctrine  %  that,  when  the  holder  refuses 
sucli  an  acceptance,  even  from  the  drawee,  and  protests  for 
want  of  an  absolute  acceptance,  the  latter  ought,  in  prudence, 
to  have  his  acceptance  supra  protest  cancelled.  If  the  holder 
does  not  take  such  an  acceptance  from  tlie  drawee^  it  would 
appear  that  he  cannot  follow  out  measures  against  the  drawer 
or  indorsers  for  want  of  a  simple  acceptance,  since  the  drawee 
is  liable  to  him  as  directly  as  under  an  absolute  acceptance ', 
the  only  effect  of  the  acceptance  supra  protest  being  to  give 
the  drawee  recourse  against  the  drawer  or  indorser,  for  whom 
it  is  made.  Nor  will  it  be  necessa^,  in  such  a  case,  for  the 
holder  of  the  bill  to  give  notice  to  the  drawer  or  indorsers  ^. 
In  this  case,  the  acceptor  supra  protest  pays  the  expense 
of  the  protest,  as  it  is  taken  only  for  his  benefit ''.  There  is 
reason  to  think,  (although  the  matter  does  not  appear  to  have 
been  decided,)  that  the  holder  may  take  an  acceptance  for 
the  honour  of  the  drawee  from  a  third  party,  and  yet  sue  the 
drawer  or  indorsers  for  want  of  acceptance  by  the  drawee,  as 
he  has  not  got  the  security  stipulated  by  the  bill  '•  At  all 
eTcnts,  the  holder,  by  taking  an  acceptance  for  the  honour  of 
an  indorser,  will  not  abandon  his  right  to  protest,  either  against 
the  drawer,  or  against  any  prior  indorser  ^.     If  he  takes  an 

>  Beawcft,  Nos.  33-4. 

s  Scarlett,  C.  12,  R.  6;  Beawes,  Not.  27  and  36. 

*  Mitford  V,  Walcot,  12  Mod.  411.  *  Bcawvs,  Ko.  37. 

•  Scarlett,  C.  12,  R.  15.  •  Jbld.  C.  7,  R.  1& 
«  Ibid.  C.  19,  U.  6. 

*  lliis  rule  is  laid  down  in  the  modern  French  Code  de  Commerce,  B.  1, 
t  8.  §  4,  No.  128,  and  appean,  bciidei^  to  be  conformable  with  sound  prin- 

.ciple. 

•  Scarlett,  C.  12,  R.  15. 
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acceptance  for  the  drawer's  honour,  without  protesting  for 
want  of  an  absolute  acceptance,  he  cannot  have  recourse  against 
him  as  on  a  dishonoured  bill  ^ 

Any  other  person  besides  the  drawee  may  accept  a  bill 
tupra  protest  for  the  honour  either  of  the  drawer ',  or  of  an 
indorser ',  or  both  of  drawers  and  indorsers,  so  as  to  bind  both 
to  the  acceptor  *.  It  has  been  even  said  that  the  holder  of  a 
bill,  after  protesting  it  for  non-acceptance,  may  accept  it  for 
the  honour  of  the  drawer,  or  of  any  indorser*.  In  that  case, 
he  must  give  the  same  notice  to  the  party  for  whose  honour 
he  accepts,  which  he  is  bound  to  give  to  the  drawer  and  in« 
dorsers  of  the  dishonour  of  a  bill  ^.  In  general,  every  acceptor 
supra  protest  is  bound  to  give  such  notice  to  the  party  for 
whose  honour  he  accepts ;  and,  when  such  an  acceptance  is 
made  by  another  person  than  the  drawee,  the  holder  must  give 
notice,  as  in  case  of  non-acceptance,  to  all  the  other  parties 
against  whom  he  means  to  preserve  recourse. 

Several  persons  may  accept  supra  protest,  either  jointly  for 
the  honour  of  one  person,  or  for  the  honour  of  an  individual 
drawer  or  indorser  respectively.  A  person  who  intended  to 
accept  may  refuse  to  do  so  with  another  person ;  but,  if  he 
chooses  to  accept,  he  cannot  prevent  another  from  accepting 
with  him.  Nor  does  there  seem  to  be  any  reason  why  one 
party  should  not  accept  for  honour  of  the  drawer,  while  another 
accepts  for  honour  of  an  indorser.  For,  although  the  last  of 
these  acceptors,  as  coming  in  place  of  the  indorser,  will  have 
relief  against  the  first,  who  comes  in  place  of  the  drawer  % 
that  is  a  matter  between  themselves,  and  has  no  reference  to 
the  holder,  to  whom  the  indorser,  as  well  as  drawer,  is  directly 
liable,  on  non-acceptance  by  the  drawee  ;  so  that  acceptance 
for  the  indorser's  honour  is  necessary  to  protect  him,  as 
well  as  the  drawer,  from  such  a  claim.  There  does  jiot, 
therefore,  appear  to  be  any  room  for  a  question  which  has 
been  raised  *,  viz.  which  must  be  preferred  to  the  right  of  thus 

'  Beawes,  No.  40. 

'  Beawes,  No.  39 ;  per  Lord  Elleoborough  in  Jackson  v.  Hudson,  2  Campb. 
447;  Scarlett,  C.  12,  R.  10. 

*  Beawes  and  Scarlett,  ibid.  «  Scarlett,  C.  12,  R.  12. 

•  Beawes,  No.  38 ;  Scarlett,  C.  12,  R.  9.  *  Beawes,  No.  34. 
^  Beawes,  No.  42;  Scarlett,  C.  12,  U.  17.              *  Forbeti,  76-7. 
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accepting  a  bill,  the  person  wishing  to  accept  for  the  drawer's 
honour,  or  for  the  honour  of  a  prior  or  that  of  a  posterior  in- 
dorser ;  since  the  holder  cannot  be  obliged  to  take  any  accep- 
tance not  in  terms  of  the  bill,  and  may  therefore  refuse  all  or 
any  of  these  acceptances,  while,  if  he  consents,  all  of  them 
may  be  adhibited  together.  If  the  drawee  accepts  simply, 
there  is  no  room  for  any  of  them. 

It  is  said  that,  before  a  person  accepts  for  the  drawer's 
honour,  he  should  inquire  why  the  drawee  has  suffered  the 
bill  to  be  protested '.  Though  this  may  be  proper  for  his 
own  safety,  it  is  not  necessary  to  make  his  acceptance  effec- 
tual, either  to  the  holder,  or  to  himself,  as  a  ground  for  claim- 
ing relief  from  the  drawer.  Such  inquiry  is  not  necessary  to 
a  person  accepting  for  the  honour  of  an  indorser,  since  neither 
the  claim  against  him  nor  his  responsibility  is  affected  by  the 
state  of  accounts  betwixt  the  drawer  and  drawee '.  But,  it 
may  be  proper,  even  in  that  case,  to  ascertain  what  chance 
there  is  of  the  indorser  and  his  acceptor  making  good  their 
relief  from  the  drawer's  funds  in  the  drawee's  hands. 

If  a  person  having  funds  of  the  drawer  or  of  an  indorser, 
accepts  for  their  honour  after  he  knows  of  their  insolvency, 
the  acceptance  cannot  operate  as  a  transference  of  these  funds, 
being  only  a  device  for  transferring  them  to  the  holder  of  the 
bill,  in  fraudem  of  the  drawer  or  indorser's  other  creditors* 
But,  if  he  has  no  such  funds,  his  acceptance  does  not  seem  to 
be  challengeable,  as  it  would  give  him  no  more  than  the  claim 
of  relief  against  their  estate,  which  would  have  been  compe- 
tent to  the  holder  '. 

This  kind  of  acceptance,  after  the  bill  has  been  first  pro- 
tested for  non-acceptance,  is  adhibited  by  the  acceptor  ap- 
pearing personally  before  a  notary-public  with  two  witnesses, 
and  declaring  that  he  accepts  the  protested  bill  for  honour  of 
the  drawer  and  indorser,  and  will  pay  it  when  due.  He  must 
then  subscribe  the  bill  thus,  ^^  Accepted  supra  protest  in  ho- 
"  nour  of  J.  B. ;"  or,  as  is  more  usual,  "  accepts  S.  P.' 


>»  ♦ 


I  Beawes,  No.  45.  "  Scarlett,  C.  12,  R.  20. 

'Mr  Forbe»,  75,  lUtes,  that  luch  an  acceptance  is  void  in  all  cases.  In  do- 
ing to,  he  follows  the  authority  of  Scaccia,  §  2,  Gloss.  5,  No.  391.  I  have  pre- 
sumed to  lay  down  the  distinction  stated  in  the  text,  as  it  appears  to  be  more 
conformsble  with  sound  principle. 

*  Biawes,  No.  liS ;  Chitty,  376. 
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He  likewise,  it  is  said,  generally  subscribes,  under  the  pro- 
test, a  doquet,  bearing  that  he  will  pay  the  sum  contained  in 
the  bill '.  The  whole  of  these  proceedings  must  be  narrated 
by  the  notary  in  form  of  instrument,  which  ought  to  be  sent 
without  delay,  with  notice  of  the  acceptance,  to  the  party  for 
whose  honour  it  is  made.  Unless  the  nature  of  the  acceptance 
is  expressed  as  now  stated,  the  acceptor  will  have  no  recourse 
against  any  of  the  parties  *•  Such  proceedings  are  necessary 
to  bind  the  party  for  whom  the  acceptance  is  made  ;  and  also 
as  a  precaution  against  the  chance  of  the  drawee,  after  ac- 
cepting simply,  prefixing  to  his  acceptance,  on  hearing  of 
the  drawer's  failure,  "  accepted  supra  protest  for  the  honour 
"  of  the  drawer  or  some  of  the  indorsers  ^."  This  kind  of  ac- 
ceptance, therefore,  cannot  now  be  interponed,  except  in  the 
manner  already  stated,  and  after  a  protest  for  non-acceptance. 
An  acceptance  "  supra  protest,"  generally,  is  understood, 
unless  the  contrary  is  expressed,  to  be  made  for  honoiu:  of  the 
drawer. 

An  acceptor  supra  protest  is  bound  absolutely  to  the  holder 
of  the  bill  for  its  amount,  without  regard  to  the  protest  *,  that 
being  intended  only  to  regulate  his  claim  of  relief.  But  his 
obligation  is  only  conditional,  viz.  in  ease  the  drawee  should 
fail  to  pay ;  and  therefore,  although  the  drawee  has  refused 
acceptance,  yet,  as  he  may  pay,  the  bill  must  be  protested 
for  non-payment  before  the  acceptor  supra  protest  can  be 
liable  *•  It  was  once  held,  in  a  case  where  a  party  (after  the 
drawee  had  refused  to  accept)  accepted  for  honour  of  the 

'  Chitcy,  374k.  *  Carataira  v,  Paton,  15th  Dec.  1703,  Morr.  1529. 

'  Forbes,  74.  *  Implied  in  Mitford  v.  Walcot,  12  Mod.  411. 

'  This  was  decided,  aAer  a  full  consideration  of  authorities,  by  the  Court  of 
King's  Bench,  in  Hoare  v,  Cazenoye,  16  East.  391  ;  vide  also  Pothier,  No.  137. 
Beawes,  No.  43,  hat  a  passage  which  seems  to  imply  that  an  acceptor  supra  pro- 
test is  liable  in  all  events.  But  it  was  held,  in  the  foregoing  case,  \st,  That 
that  passage  admitted  of  a  different  construction  ;  and,  2<//<^,  That,  at  any  rate, 
it  could  not  weigh  against  the  other  authorities.  A  similar  decision  was  also 
given  by  the  Court  of  King's  Bench  in  Williams  u.  Germaine,  7  B.  and  Cr. 
468y  1  M.  and  Ryl.  394,  where  a  bill  payable  30  days  after  sight,  from  the 
date  of  presentment  for  acceptance,  which  would  have  made  the  day  of  payment 
14th  August,  having  been  refused  by  the  drawee,  but  accepted  for  the  drawer's 
honour,  payable  22d  August,  it  was  held.  Is/,  That,  to  give  a  claim  against  the 
•cceptori  or  against  the  drawer,  it  was  necessary  to  present  it  to  the  drawee  for 
payment,  only  on  22d  August ;  but,  2<j/y»  Thar,  when  presentment  to  the  drawee 
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drawer,  but  only  to  be  paid  if  the  bill  be  "  regularly  protested 
"  and  refused ;"  that,  in  consequence  of  such  an  acceptance, 
the  bill,  though  made  payable  in  London,  must  be  again  pre- 
sented to  the  drawer  for  payment,  at  his  residence,  (Liver- 
pool,) and  protested,  before  it  could  be  validly  presented  for 
payment  to  the  acceptor  supra  protest  in  London  ^  The  deci- 
sion was  rested  on  the  peculiar  terms  of  the  acceptance.  But, 
though  it  had  been  in  general  terms,  it  seems  to  have  been 
held,  that,  according  to  the  practice,  presentment  at  the 
drawer's  residence,  though  not  necessary,  would  have  been 
good.  By  a  subsequent  statute,  however,  already  noticed*,  it 
is  enacted,  that,  when  a  bill  made  payable  at  a  different  place 
from  that  of  the  drawee's  address,  has  been  presented  for  ac- 
ceptance, and  that  has  been  refused,  it  may  be  protested,  with- 
out farther  presentment,  at  the  place  of  payment,  unless  the 
holder  makes  payment  on  the  day  when  the  bill  falls  due. 

If  the  acceptance  9upra  protest  is  general,  or  bears  to  be 
for  honour  of  the  drawer,  the  acceptor  will  be  liable  to  all  the 
subsequent  indorsees ;  if  for  the  honour  of  a  particular  in- 
dorser,  he  will  be  liable  to  the  parties  after  this  indorser.  On 
the  other  hand,  he  will  have  a  claim  of  relief  for  the  amount 
of  the  billy  and  for  all  costs  and  charges ',  against  the  party 
for  whose  honour  he  accepted,  and  against  the  previous  par- 
ties, who  are  liable  in  relief  to  his  principal  ^.  But,  to  secure 
this  recourse,  notice  must  be  given  to  all  these  parties,  either 
by  him  or  his  principal,  or  by  some  other  party  interested,  of 
the  acceptance  supra  protest,  as  required  with  regard  to  notice 
of  dishonour.  The  acceptor  supra  protest  has  no  claim  against 
any  parties  subsequent  to  the  person  for  whose  honour  he  ac- 
cepted. For  instance,  an  acceptor  for  the  drawer  has  no 
claim  against  an  indorser,  nor  an  acceptor  for  the  honour  of 

for  payment  was  not  averrtd  in  the  declaration,  (though  the  bill  was  afcrred 
In  general  to  have  been  duly  presented,)  judgment  most  be  arrested,  both  against 
the  drawer  and  against  the  sceeptor  for  his  honour. 

1  Mitchell  V,  Baring,  10  B.  and  Cr.  4 ;  1  M.  and  Melk.  381 ;  4  C.  and 
Pay.  35. 

*  2  and3  W.  IV.  c.  06,  antes,  i44p.  FuicChitty  on  the  objeetof  this  statute^ 
806,  note  a,  Addenda, 

*  Scarlett,  C.  12,  R.  19. 

4  Beawes,  No.  49 ;  vu/e  Smith  v.  Nisscn,  1  T.  R.  869,  which,  although  it 
was  •  case  of  pojfmint  witpra  protest,  ioYoWed  the  same  principle. 
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a  prior  indorser  against  a  posterior  indorser  '•  If  the  holder 
of  a  bill  accepts  for  honour  of  a  certain  party,  he  can  have  no 
claim  of  relief  as  acceptor  against  the  indorsers  subsequent  to 
that  party,  though  he  does  not  lose  his  claim  against  them  as 
holder.  Nor  can  he  proceed  against  them  as  for  non-accep- 
tance, since  his  acceptance  was  intended  to  relieve  the  party 
for  whom  it  was  made  from  being  sued  for  non-acceptance, 
and  must,  therefore,  produce  the  same  benefit  to  them,  who 
are  in  his  right.  His  claim  against  them  as  holder  cannot  be 
effectuated  till  the  bill  has  become  due. 

The  drawee  of  a  bill,  after  it  has  been  protested  for  non- 
acceptance  and  accepted  supra  protest,  may  still  adhibit  his 
acceptance,  for  example,  on  getting  new  advice  from  the 
drawer ;  although  the  holder  is  not  therefore  bound  to  release 
the  party  who  has  accepted  supra  protest  ^.  In  such  a  case, 
the  drawee  must  pay  the  acceptor  supra  protest  his  charges, 
which  are  available  against  the  drawer  and  indorsers,  and 
must  therefore  be  good  agsdnst  him  ^.  So,  a  party  accepting 
for  the  drawer's  honour  must  refund  these  charges  to  a  per- 
son who  has  accepted  supra  protest  for  the  honour  of  an  in- 
dorser. 

2.  Payment  supra  protest. 
When  pajrment  of  a  bill,  whether  foreign  or  inland,  or  of  a 
promissory-note,  has  been  refused,  any  person  not  a  party  to  it 
may  pay  it,  for  honour  either  of  the  drawer  or  any  of  the  in- 
dorsers'^. But  he  cannot,  it  is  said,  be  allowed  to  pay  for  ho- 
nour of  a  party  against  his  express  orders^,  and  he  will  acquire 
no  right  of  action  by  so  doing.  The  drawee  of  a  bill,  as  he  may 
accept,  may  also  pay  supra  protest,  for  the  honour  either  of  the 
drawer  or  of  any  indorser,  unless  he  has  previously  accepted 
simply  ;  in  which  case  he  cannot  pay  for  the  honour  of  an  in- 
dorser, because  he  is  then  bound  to  all  the  indorsers  abso- 
lutely, whether  he  has  effects  of  the  drawer  or  not  ®,  But,  if  he 
has  not  effects,  and  this  can  be  proved,  notwithstanding  his 
acceptance,  by  the  drawer's  writ  or  oath,  he  may  suffer  the  bill 
to  be  protested,  and  pay  supra  protest,  whereby  he  will  have 

»  Beawei.  No.  49.  •  Ibid.  No.  41. 

•  Scarlett,  C.  12,  R.  16-17;  Forbet.  77.  «  Marius,  128. 

*  Dupujs  de  la  Serra,  C.  9,  No.  21.  •  Beawes,  No.  51. 
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recourse  against  the  drawer*.  He  will  not,  however,  be  en- 
titled to  summary  diligence  against  the  drawer  on  the  bill,  be- 
cause ex  facie  of  it  he  is  the  proper  debtor.  In  general,  no  party 
ought  to  pay  a  bill  or  note  for  honour  of  any  other  party,  unless 
it  has  been  previously  protested  for  non-payment.  Nor  can 
payment  be  safely  made,  if  the  protest  has  been  taken  beyond 
the  days  of  grace,  because  such  a  protest  is  null '.  Even  a 
person  who  has  previously  accepted  supra  protest,  as  has  been 
shewn,  is  not  bound  to  pay,  till  the  bill  has  been  protested 
for  non-payment,  as  well  as  for  non-acceptance,  against  the 
drawee  ^.  It  is  said,  indeed,  that  he  may  pay  without  such  a 
protest  for  non-payment,  if  the  person  for  whose  honour  he  ac- 
cepted has,  in  the  meantime,  approved  of  his  acceptance  ^.  But 
a  person  who  has  not  previously  accepted  supra  protest,  be- 
sides requiring  a  protest  for  non-payment,  must  also,  to  pay 
safely,  declare  before  a  notary  that  he  does  so  in  honour  of 
the  drawer  or  some  other  party,  and  such  declaration  must  be 
engrossed  by  the  notary,  either  in  the  protest  for  non-pay- 
ment, or  in  a  separate  instrument  ^.  It  has  been  argued,  and 
with  justice,  that  no  such  protest  requires  to  be  taken  before 
payment,  by  a  person  who  has  previously  accepted  supra  pro- 
test, because  he  must  be  presumed  to  pay  under  the  quali- 
fications expressed  in  his  acceptance  ^. 

The  rules  regarding  notification  of  payment  supra  protest 
to  the  party  for  whose  honour  it  is  made,  by  sending  the  pro- 
test on  which  it  proceeds,  or  otherwise,  are  the  same  as  with 
regard  to  acceptance  supra  protest ''.  It  is  said,  indeed,  that, 
when  the  acceptor  supra  protest  lives  in  a  di£Perent  place  from 
the  original  drawee,  so  that  notice  of  the  latter's  non-payment 
of  the  bill  cannot  be  given  on  the  day  when  it  has  been  pro- 
tested against  him  for  non-payment,  a  reasonable  time  will  be 
allowed  for  giving  notice  ^.  In  general,  such  notification,  to 
secure  recourse,  must  be  given  within  the  same  time  as  noti- 

1  Beswes,  No.  52.  '  Forbes,  1 15. 

'  AnUa,  493.  *  Beawes,  No.  48. 

•  Scarlett,  C.  18,  R.  4 ;  Mariui,  128 ;  Beawes,  No.  53.  Tbt  eztenuon  of 
a  regular  iottruaieiit  of  protest  at  tbt  term  of  payment,  and  not  afterwards,  was 
held  necessary,  in  order  to  authorise  recourse  on  a  payment  tupra  protest,  in  the 
case  of  Vandewall  v.  Tyrell,  I  M.  and  Malk.  88;  Chitty,  337,  note/. 

•  Forbes,  1 16-7.  »  AniM,  490,  •  CSiitty,  381. 
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fication  of  the  dishonour  of  a  bill  is  given  by  the  holder  to 
the  drawer  or  indorsers  '.  The  period,  therefore,  of  fourteen 
days,  which,  as  shall  be  afterwards  explained,  has  been  allowed 
in  Scotland  by  statute  for  notifying  the  dishonour  of  inland 
bills,  would  probably  be  also  allowed  for  notifying  the  accep- 
tance or  payment  of  such  bills  sujrra  protest. 

It  has  been  said,  that  the  holder  of  a  bill  is  not  obliged  to 
take  payment  supra  protest,  unless  the  party  offering  it  de- 

>  Dupuysde  la  Serra,  C.  10,  No.  10.    Scaccia,  §  2,  Gloss.  5,  No.  362,  refen 
to  a  case  which  was  decided  on  the  same  principle.    Forbes,  114,  refers  to  thesa 
authorities,  and  repeats  their  doctrine.    There  is  one  case,  Ochterlony  v.  Hunter, 
128ih  Dec.  1743,  decided  on  appeal,  9th  April  1745,  Morr.  1567,  and  Appeal 
Cases,  the  ultimate  decision  of  which  cannot  be  easily  reconciled  with  this  doc- 
trine.    In  that  case,  a  party  wrote  a  letter  on  26lh  May  to  the  drawer  of  a  bill, 
intimating  that  he  had  paid  awpra  protest  all  the  preYious  bills  of  his  which  had 
fallen  due  since  18th  March,  and  mentioning  also  that  the  '*  amount  of  the 
<*  whole,  when  tM  retired,  may  be  about  £.5318."     In  a  subsequent  action  by 
him  on  these  bills  against  the  drawer,  as  being  paid  by  him  supra  protest  for 
the  drawer's  honour,  it  was  questioned,  whether  this  was  sufficient  notice  of  the 
payment,   \U,  Of  certain  bills  which  had  been  paid  a  considerable  time  before 
the  date  of  the  letter  ;  2dfyt  Of  a  bill  which  had  fallen  due  on  18th  May ;  Sdfy, 
Of  one  which  hadjfallen  due  on  22d  May ;  and,  4M,  Of  certain  bills  which  were 
paid  afterwards.     Three  Scotch  bankers,  to  whom  a  remit  had  been  made,  re- 
ported that  the  practice  was  to  give  notice  in  such  cases  bjf  the  second  post  at 
farthest.     On  the  other  hand,  certain  London  bankers  reported  it  as  the  practice 
there,  to  allow  fourteen  days  for  giving  notice.    The  Court  of  Session  ultimately 
found  that  there  was  not  sufficient  notice  regarding  any  of  the  bills,  excepting 
that  which  fell  due  on  22d  May ;  thus  holding  that  four  days,  the  period  within 
which  notice  of  it  had  been  given,  was  sufficient.     But  the  pursuer,  who  had 
paid  SHpra  protest,  having  appealed,  the  House  oi  Lords  found  that  the  letter  of 
26th  May  was  sufficient  notice  regarding  the  bills  which  were  paid  after  its 
date,  and  also  with  regard  to  the  bill  which  fell  due  on  18th  May,  seven  days 
before  its  date.     The  precise  ground  of  this  judgment  does  not  appear.     It  may, 
however,  be  gathered  from  the  report  of  English  bankers  referred  to,  that  it 
was  probably  influenced  by  a  practice  which  seems  to  have  then  prevailed  under 
the  9  and  10  Will.  II  I.  c.  17,  of  not  giving  notice  of  the  dishonour  of  any  pro« 
tested  inland  bill  for  fourteen  days  after  its  dishonour.     But,  \si,  Tliis  act  seems 
applicable  only  to  English  inland  bills,  which  the  bill  in  question  was  not; 
and,  2<%,  It  has  been  held  in  many  recent  cases,  even  of  English  inland  bills, 
to  be  afterwards  mentioned,  that  notice  of  their  dishonour  must  be  given  with- 
out delay,  in  order  to  preserve  recourse  on  the  biH,  and  that  this  act  relates  only 
to  notice  of  the  prote^,  which  is  required  by  the  act  with  regard  to  inland  bills, 
for  no  other  purpose  than  to  preserve  a  claim  for  damages,  &c.     It  may  there- 
fore be  doubted  whether  this  case  can  be  considered  as  a  precedent.     But,  in 
the  case  of  Scotch  inland  bills,  the  18  Geo.  III.  c.  73,  has  allowed  fourteen 
days  for  intimating  their  dishonour ;  and  the  same  period,  therefore,  would  pro- 
bably ba  allowed  for  intimating  the  acceptance  or  payment  of  them  sypra  proteet. 

2  G 
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dares  that  the  credit  of  the  person  for  whom  he  offers  it  was 
specially  recommended  to  him  ^  But  it  may  be  doubted 
whether  he  can  refuse  such  an  offer  of  payment  on  any 
ground. 

It  has  been  stated,  that,  when  several  parties  offer  to  pay 
a  bill  or  note  supra  protest,  preference  must  be  given  to  him 
who  offers  payment  for  the  honour  of  the  drawer,  and  to  him 
likewise  who  offers  payment  for  a  prior  indorser,  over  him  who 
offers  it  for  a  posterior  indorser  *.  The  principle  appears  to  be, 
that  payment  ought  to  be  taken  from  the  person  coming  in  place 
of  the  party  by  whom  the  bill  or  note  is  most  properly  due. 
But  the  case  is  not  likely  to  occm*.  The  party  who  has  paid 
for  honour  of  a  posterior  indorser  must,  it  is  said,  take  back 
his  money,  unless  he  has  already  redrawn  it,  from  any  party 
offering  to  pay  for  the  drawer  or  for  a  prior  indorser,  provided 
such  party  indemnifies  him  for  his  charges,  to  which  he  has  the 
same  claim  that  an  acceptor  for  honour  of  a  posterior  indor- 
ser has  against  the  acceptor  for  honour  of  the  drawer,  or  of 
a  prior  indorser  '• 

A  person  paying  a  bill  or  note  for  honour  of  a  party  to  it, 
even  without  his  knowledge  or  consent,  is  said  to  be  entitled 
to  require  from  the  holder  a  transference  of  his  right  *.  But 
he  cannot  be  entitled  to  an  absolute  transference,  because  his 
mode  of  interference  excludes  him  firom  having  such  a  claim 
as  the  holder  would  have  had,  against  parties  posterior  to  the 
individual  for  whose  honour  he  pays.  On  the  other  hand, 
though  he  has  got  no  formal  transference,  he  will  have  the 
same  claim  on  the  bill  or  note  that  the  holder  could  have  made 
against  the  party  for  whose  honour  he  made  payment,  and 
against  the  parties  liable  to  him '.     He  has  therefore  a  claim 

1  Scmrlett,  C.  18,  R.  6;  Beawes,  No.  55.  *  Forbes,  115. 

*  Forbes,  115,  anUa,  462.  «  Scarlett,  C.  18,  R.  7. 

*  Scarlett,  C.  18,  R.  5.  This  rule  was  followed  in  Mertens  t^.  Winnington, 
1  Esp.  112,  where  a  partj  paying  for  the  honour  of  an  indorsee  was  found  en- 
titled to  recover  against  the  drawer.  Lord  Kenjon,  in  this  case,  laid  it  down 
generally,  that  a  party  so  paying  acquires  thereby  all  the  indorsee's  rights*  so 
as  to  be  entitled  to  recover  from  the  different  parties  to  the  bill.  But  it  does 
not  appear  that  he  can  recover  from  any  except  the  party  for  whose  honour  he 
paid,  or  the  parties  prior  to  him  on  the  hill.  This  is  all  the  right  which  his  pay- 
ment mpra  protest  appears  to  carry,  since  it  merely  puts  him  into  the  situation 
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against  the  acceptor  who  has  failed  to  pay,  because  he,  be- 
ing primary  debtor,  is  liable  to  all  the  other  parties,  and 
therefore  to  the  party  for  whose  honour  payment  has  been 
made.  But  if  the  drawee  has  accepted  without  value  from 
the  drawer,  and  this  is  proved  in  Scotland  by  his  writ  or 
oath,  the  party  paying  for  the  drawer's  honour,  being  only 
in  his  right,  wiU  have  no  claim  against  the  acceptor  '.  A 
party  paying  for  the  honour  of  an  indorser  will  not  be  affected 
by  this  circumstance,  because  the  indorser,  in  whose  right  he 
stands,  has  a  claim  independent  of  it.  In  England,  where 
acceptances  are  admitted  on  a  protest  for  better  security,  after 
the  drawee  has  accepted,  (lest  he  should  become  bankrupt,)  a 
person  who  has  accepted  even  for  the  drawer's  honour,  after 
an  acceptance  by  the  drawee,  has  been  found  entitled  to  claim 
on  the  drawee's  estate '.  But  such  a  party,  having  accepted 
before  the  term  of  payment,  was  probably  led  to  do  so  by  the 
drawee's  acceptance,  which  warranted  him  to  believe  that  the 
latter's  funds,  at  least  so  far  as  they  went,  would  be  applied 
in  payment  of  the  bill,  whereas  a  person  paying  after  the 
drawee  had  failed  to  pay,  could  not  be  supposed  to  rely  on 
him.  Such  a  person  is  justly  placed  in  the  situation  of  the 
party  for  whose  honour,  and  in  reliance  on  whose  credit  he 
made  payment. 

of  the  party  for  wboie  honour  he  pays.  He  cannot,  therefore,  be  considered  as 
an  indorsee  to  all  intents  and  purposes.  There  is  no  decision  finding  him  en- 
titled to  claim  from  a  party  posterior  to  the  person  for  whose  honour  he  has  paid. 
The  doctrine  now  stated  is  confirmed  by  Bayley,  329,  and  by  the  case  of  Hall 
9,  Pitfield,  there  cited  by  him.  Vide  on  the  same  subject.  Smith  v.  Nissen,  i 
T.  R.  239,  where  a  person  paying  for  the  honour  of  the  drawers  was  found  en- 
titled to  recover  from  them. 

1  Ex  parte  Lambert,  13  Ves.  179. 

'  Ex  pmU  Waekerbath,  6  Ves.  574. 
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Section  IV. 
Notice  of  Nan-acceptance  or  Non-payment. 

1.   Necessity  of  notice. 

When  acceptance  or  payment  of  a  bill,  or  payment  of  a 
liote  is  refused  by  the  drawee  or  granter,  or  is  not  made  in 
terms  of  the  bill  or  note,  it  is  necessary,  to  preserve  recourse 
against  the  other  parties,  that  notice  should  be  given  them  of 
non-acceptance  or  non-payment.  This  rule  is  equally  appli- 
cable, though  under  different  modifications,  to  foreign  and  to 
inland  bills.  The  purpose  of  it  is,  that  the  several  parties 
may  take  measures  to  secure  themselves,  by  recurring  against 
the  persons  liable  to  them  respectively  on  the  bill  or  note ; 
for  instance,  that  the  drawer  may,  on  non-acceptance,  with- 
draw his  effects  from  the  drawee,  and  that  the  other  parties 
may  seek  payment  or  relief  from  those  prior  to  them.  But 
the  rule  is  not  relaxed,  although  it  should  appear  that  the 
previous  holders  have  not  been  prevented,  by  want  of  notice, 
from  doing  all  which  they  could  otherwise  have  done  for  their 
indemnity.  This  would,  indeed,  appear,  at  first  sight,  to  be 
the  natural  result  of  the  principle  now  stated ;  and,  accord- 
ingly, it  was  once  held  both  in  Scotland  and  England,  that 
the  party  pleading  want  of  notice  must  prove  that  he  had 
thereby  suffered  damage.  But  the  contrary  rule  is  now  set- 
tled, viz.  that  failure  in  giving  due  notice,  or  in  any  other 
step  of  negotiation,  absolutely  bars  recourse,  and  that  it  is  not 
competent  to  inquire  whether  injury  has  been  thereby  sus- 
tained or  not ' .  The  principle  of  this  rule  appears  to  be,  that, 
although  the  original  purpose  of  requiring  notice  of  dbhonour 

'  In  illustration  of  the  old  law  on  the  subject,  vidt  Swinton  v.  Ladj  Craig- 
miliar,  28th  June  1706,  Morr.  1546 ;  Brown  v.  Hume,  14th  Nov.  1705,  Morr. 
1546;  Yuill  v,  Richardson,  25th  July  1699,  Forbes,  94,  Morr.  14996; 
M'Kenaiev.  Urquhart,  Jan.  and  Feb.  1731,  Morr.  1561,  and  opinions  ezpren- 
ed  by  some  of  the  judges  in  Henderson  v.  Duihie,  19th  Jan.  1799,  Morr.  App. 
».  Bill,  p.  9.  In  support  of  the  doctrine  now  ostablished,  mdk  Littlejohn  r* 
Allan,  12th  Dec.  1746,  Morr.  1569;  Langley  t?  Hogg,  17th  June  1748^  Morr. 
1574,  and  cases  cited  439,  note  6.  In  the  former  edition  these  cases  were 
noticed  in  detail ;  but  this  has  been  now  deemed  unnecessary. 
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was  to  enable  the  parties  receiving  it  to  avoid  loss,  it  is  more 
beneficial  to  the  commerce  of  bills  to  deny  recourse,  nrherever 
such  notification,  or  any  other  step  of  negotiation  has  been  ne- 
glected, than  to  allow  an  inquiry  in  each  case,  whether  damage 
has  been  thereby  sustained  or  not.  The  same  rule,  after  a 
similar  fluctuation  of  opinion,  has  been  adopted  in  England  '. 
It  has  been  held,  for  instance,  agreeably  to  the  doctrine  already 
explained  *,  both  that  the  drawer  must  be  presumed  to  have 
value  in  the  drawee*s  hands,  and  that  the  indorsee  has  given 
value  to  the  indorser ' ;  and,  in  a  case  betwixt  an  indorsee 
and  drawer,  where  the  latter  pleaded  want  of  notice,*  the  in- 
dorsee was  not  allowed  to  prove,  in  answer  to^the  objection, 
that  the  drawer  had  not  thereby  sufiered  loss,  as  his  ^effects 
were  still  entire  in  the  drawee's  hands ;  it  being  laid  down, 
that  "  the  only  case  in  which  notice  is  dispensed  with,  is  where 
*'  there  are  no  efiijcts  of  the  drawer  in  the  drawee's  hands  *." 
The  nature  and  limits  of  this  exception  to  the  doctrine  of 
notice  shall  be  afterwards  considered.  There  is  another  ap- 
parent exception,  viz.  that,  when  a  bill  written  on  a  wrong 
stamp  was  indorsed  in  payment  of  goods,  the  indorser  was 
held  not  to  be  discharged  from  the  price  of  the  goods,  by  want 
of  notice  of  the  dishonour  of  the  bill  *.  But  this  decision 
proceeded  on  the  ground  that  there  had  been  no  payment,  as 
there  was  truly  no  bill.  In  all  ordinary  cases,  the  rule  as  to 
notice  is  absolute.  It  is  a  farther  illustration  of  the  rule, 
that  the  decisions  already  quoted  ^,  to  shew  that  the  holder 
cannot  be  excused  by  the  failure  of  the  acceptor,  or  any  of 
the  other  obligants  in  the  bill  or  note,  are  applicable  to  notice, 
as  well  as  to  any  other  step  of  negotiation. 

2.  Form  and  contents  of  notice. 

No  particular  form  is  required  in  giving  notice.  But  every 
notification  implies,  and  it  is  advisable  to  make  it  express  dis- 
tinctly,  Isty  That  the  bill  or  note  has  been  dishonoured  by 

'   Chilly,  483,  and  cases  therein  cited,  all  of  which  either  establish  or  imply 
the  necessity  of  notice ;  vide  also  cases  cited  antea,  439,  note  6. 
'  AMtea,  89,  tt  teq. 
'  Per  Buller,  J.,  in  Bickerdike  t;.  Bolman,  1  T.  R.  406-9. 

*  Per  Lord  Kenyon  in  Dennis  t;.  Morrice,  3  £sp.  158. 
"  Cundy  v.  Marriot,  1  B.  and  Ad.  696. 

*  AmUa,  439,  note  6. 
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non^cceptance  or  non-payment,  or  at  least  by  not  being  ac- 
cepted or  paid  agreeably  to  its  tenor ' ;  2cf,  That  it  baa  been 
in  consequence  protested ;  and,  dcf,  That  the  holder  claims 
recourse  from  the  party  to  whom  the  notice  is  addressed,  for 
principal  sum,  interest,  costs  and  r&-exchange  '•  These  par- 
ticulars, howerer,  are  seldom  all  expressed,  nor  is  it  neces- 
sary. For  instance,  although  every  notice  must  impart  that 
payment  is  expected  from  the  person  receiving  notice,  this 
need  not  be  stated  expressly,  since  the  circumstance  of  the 
holder  giving  notice  implies  that  he  looks  for  payment  to 
the  person  receiving  it'.  The  same  thing  is  implied  even 
when  the  notice  comes  from  another  person  than  the  holder, 
as  from  an  indorser,  who  has  got  notice,  and  has  a  claim  of 
recourse  against  the  person  to  whom  he  gives  it.  Nor  must 
the  notice  always  bear  that  the  bill  or  note  has  been  pro- 
tested ;  and,  indeed,  in  one  case  \  where  it  stated  expressly 
that  the  bill  had  not  been  pratestedy  the  Court  hdid  this  to 
mean  merely  that  the  iqstnjment  of  protest  had  not  been  ex^ 
tended^  and  that  it  was  still  left;  to  be  understood  that  it  had 
been  noted.  But  it  has  been  held  in  England^,  that  a  letter 
to  an  indorsd:  demanding  payment  was  not  sufficient  notice, 
as  it  did  not  state  expressly  that  the  acceptor  had  failed  to 

*  Id  MargMon  v.  Noble,  2  ChittjE»  IL  364,  notice  of  non-pajment  was  held 
sufficient,  though  accompanied  bj  a  sUtement,  that  the  maker  of  the  note  said 
that  he  would  pay  in  a  week. 

*  Vide  I  Bell,  413-14. 

'  This  appears  to  be  the  fair  ccnslruction  of  the  opinioo  eipretsed  by  the 
Court  of  King's  Bench  in  Tindal  p.  Brown,  I  T.  R.  167.  In  that  case,  be- 
fore the  holder  of  a  note  had  given  notice,  the  granter  had  notified  its  non-pay- 
ment to  the  defendant,  who  was  an  indorser,  and  asked  him  to  make  payment. 
But  the  Court  held  that  the  plaintiff  could  not  found  on  this  as  notice,  stnee 
mere  huBwkdgt  of  the  dishonour  was  not  sufficient,  without  such  potice  as  a 
.parted  that  the  bolder  of  the  note  looked  to  the  defeiidant  for  payment.  It 
not  said  that  this  ought  to  be  expressly  stated.  There  was  another  question, 
Tis.  Whether  the  plaintiff  had  glYen  timeous  notice,  on  which  the  jury  found 
twice  for  him.  But,  the  third  time,  a  special  verdict  being  returned,  and  the 
Court  having  thereupon  given  judgment  tor  the  defendant,  their  judgment  was 
affirmed  by  the  Exchequer  Chamber. 

*  Brown  and  Co.  r.  Hutchison  Dunbar,  8th  Dec.  1807,  Morr.  App.  v.  Bill, 
.87. 

*  Per  Abbott,  C.  J.,  in  Hartley  v.  Case,  1  C.  and  Pay.  555.  A  rule  for  a 
new  trial  was  afterwords  discharged,  after  full  argument ;  4  B.  and  Cr.  339 ; 
6  D.  and  R.  505. 
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pay,  or  even  that  the  bill  had  been  accepted.  It  has  been 
also  decided  ',  that  a  letter  from  the  holder's  agents,  stating 
that  they  would  take  measures  to  recover  payment,  if  not 
made,  was  not  sufficient  notice,  and  did  not  imply  that  the 
bill  had  been  dishonoured,  which  must  be  intimated,  as  well 
as  that  the  holder  looks  to  the  party  for  payment. 

It  is  not  now  held  necessary  that  notice  should  be  accom- 
panied by  the  bill,  or  by  the  principal,  or  a  copy  of  the  pro- 
test %  even  in  the  case  of  a  foreign  bill.  It  does  not  even 
seem  requisite  to  mention  that  there  has  been  a  protest,  when 
the  person  receiving  the  notice  is  m  this  country  at  the  time 

'  SoUrte  9.  Fftlmer,  7  Bingfa.  590,  affinned  by  the  Eicbequer  Chamber  end 
Hpuse  of  Lords,  1  Btngh.  N.  S.  19i. 

'  Cromwell  o.  Hynsoo,  2  £sp.  511.     In  this  caw,  wh^re  the  defendant,  the 
indorser  of  a  foreign  bill|  was  in  Jamaica  at  the  time  of  protesting  it  for  non- 
payment, one  objection  was,  that  notice  ought  to  have  been  accompanied  with  a 
copy  of  the  protest.     But  Lord  Kenyon  overruled  this,  as  well  as  all  the  other 
objections.     The  same  objection  has  been  repeatedly  overruled  in  Scotland.    In 
Johnston  v.  Murray,  1st  Feb.  1715,  Morr;  1556»  it  was  held  to  be  no  objection 
that  the  holder  had  not,  on  notifying  non-payment  of  a  foreign  bill,  sent  the 
protested  hUl  to  the  drawer  to  enable  him  to  recover  payment  from  the  acceptor. 
In  Johnston  v.  Hogg,  21st  July  1747,  Morr.  1570;  Elchies,  v.  Bill,  No.  37, 
which  was  the  case  of  a  foreign  bill,  as  between  the  indorsee  and  indorser, 
betwixt  whom  the  question  of  recourse  arose  on  its  non-payment,  it  was  ob- 
jected vUer  aUa,  that  there  could  be  no  valid  intimation  of  non-payment,  without 
sending  the  bill  and  protest.    No  judgment  was  given  on  the  objection,  although 
the  Court  expressed  an  opinion  that  the  protest  only  should  be  sent,  (the  holder 
not  being  bound  to  part  with  the  bill,)  and  that  this  did  not  require  to  be  done 
by  the  firsfpost,  but  within  a  reasonable  time.    But  it  was  more  recently  decided 
to  be  unnecessary  to  send  even  the  protest.     In  Hawkins  and  Co.  v.  Cochrane, 
24th  June  1757,  Morr.  1561,  which  was  an  action  of  recourse  brought  by  the 
holder  against  the  drawer  of  a  foreign  bill  on  its  non-payment,  the  Court  re- 
peUed  the  defence,  that  the  bill  and  protest  had  not  been  sent  to  the  drawer  for 
thirty- nine  days  after  it  was  dishonoured,  both  of  them  having  been  sent  in  the 
mean  time  to  London,  to  try  whether  payment  could  be  got  there.     Ttie  Court' 
w«e  of  opinion,  that  the  holder  could  not  be  asked  to  part  with  his  document  or 
diligence  till  be  got  payment,  and  that  he  was- not  bound  to  have  a  correspon- 
dent at  every  place  where  the  drawer  or  an  indorser  resided,  to  give  them  up  as 
soon  as  be  got  payment.     A  similar  decision  was  afterwards  given  in  Coutts 
and  Co.  v.  Nisbet,  18th  Dec.  1760,  Morr.  1586,  which  was  an  action  by  the 
indorsee  against  the  original  payee  of  a  promissory- note,  no  regard  being  paid 
to  the  defence  that  the  bill  and  protest  had  not  been  sent  to  the  defender-  for  a 
month  after  the  date  of  the  protest.     In  both  these  cases,  if  the  transmission  of 
the  protest,  even  within  a  reasonable  time,  had  been  held  a  necessary  step  of  ne- 
gotiation, recourse  must  have  been  refused,  and  it  was  allowed  solely  on  the 
ground  that  such  a  measure  was  hot  indispei4LBble.  .    ' 
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of  the  dishonour,  as  he  may  then  ascertain  the  fact,  though 
it  should  not  be  notified  to  him'.  But,  if  he  is  abroad,  the 
fact  of  a  protest  having  been  taken  ought  to  be  mentioned  in 
tlie  notice,  since  he  is  not  otherwise  supposed  to  be  aware  of 
it*.  If  he  afterwards  requires  a  copy  of  the  protest,  it  must 
be  sent  to  him  ^. 

The  notice  of  dishonour  must  give  such  a  specification  of 
the  bill,  as  leaves  no  doubt  of  its  identity.  In  a  case^ 
where  the  indorsee  of  a  bill  claimed  recourse  from  the  in- 
dorser  on  its  non-payment,  the  Court  decided,  that  the  no^ 
tice  was  insufficient,  as  it  merely  mentioned  that  the  holder 
had  been  obliged  to  draw  on  him  on  account  of  a  hill  o^£.150, 
the  amount  of  the  bill  in  question,  but  without  specifying  the 
bill,  although  the  draft  alluded  to  in  the  notice  was  presented 
for  acceptance.  It  was  held,  that  the  notice  ought  to  be  so 
specific,  that  the  indorser  might,  on  receiving  it,  have  safely 
attached  the  drawer's  efibcts  for  his  relief ;  whereas  here,  he 
might  have  been  liable  in  damages  for  doing  so,  as  the  notice 
might  relate  to  some  other  bill  with  which  the  drawer  had  no 
concern. 

When  the  drawee  ofibrs  only  a  partial  or  conditional  ac- 
ceptance, or  when  acceptance  stipra  protest  is  offered,  which 
the  holder  does  not  choose  to  take  unconditionally,  notice  of 
it  ought  to  be  given  to  the  drawer  or  indorsers,  to  preserve 
recourse  against  them  on  the  bill,  so  far  as  the  acceptance  is 
not  In  terms  of  it.  But  even  neglect  to  ^ve  such  notice  is 
obviated  when  the  condition  of  the  acceptance  is  fulfilled,  as 
it  then  becomes  an  absolute  acceptance  ^.  The  notice  ought 
to  specify  the  kind  of  acceptance  offered;  because,  if  it  is 
merely  a  general  notice  of  non-acceptance,  it  will  be  presumed 
that  the  holder  refuses  it^.  Although  no  notice  of  such  an 
acceptance  should  be  given,  the  drawer  and  indorsers  will 

'  Per  Lord  Ellenborough  in  Robins  v  Gibton,  3  Campb.  334;  1  M.  and  S. 
888. 

'  Pn  Lord  Ellenborough,  ibid.  •  1  Bell,  415. 

*  Johnston  v,  Hogg,  471,  note  2. 

*  Bfiyley,  254. 

*  In  Sproat  v.  Matthew,  1  T.  R.  182,  where  the  bolder  of  a  bill,  on  being 
offered  a  conditional  acceptance,  had  noted  the  bill  for  non-acceptance,  this  was 
held  to  imply  a  rejection  of  the  acceptance.  The  same  principle  seems  appli- 
ciible  to  notice,     'ilic  rule  is  so  laid  down  by  Bayley,  254. 
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he  bound  to  the  extent  of  the  acceptance '.  If  any  person, 
whether  drawee  or  not,  accepts  for  honour,  either  of  the 
drawer  or  of  an  indorser,  he  must  intimate  his  acceptance 
under  protest,  and  send  the  instrument  of  protest  to  the  person 
for  whose  honour  he  accepts,  if  he  means  to  preserye  his  re- 
course  against  hhn '. 

In  a  case  where  the  holders  of  a  biU,  being  bankers,  were 
agents,  both  for  the  drawers,  whom  they  had  credited  with 
the  bill  in  their  account,  and  for  the  acceptors,  and  where  the 
bill  was  made  payable  at  their  bank,  it  was  decided,  that, 
though  the  acceptors  had  sent  them  orders  not  to  pay  it,  they 
were  not  bound  to  communicate  these  confidential  orders  to 
the  drawers,  but  that  their  recourse  would  be  preserved  by  a 
general^notice  of  non-payment'. 

3.  Notice — How  given  ? 

It  is  not  necessary  that  notice  should  be  in  writing,  although 
this  appears  to  be  the  practice  in  Scotland,  even  where  both 
parties  are  neighbours  *.  Verbal  notice  has  been  repeatedly 
held  suflScient.  Thus,  where  the  cashier  of  a  bank  had  re- 
ceived notice  of  the  dishonour  of  a  bill  by  a  letter  from  Lon- 
don, it  was  held  sufficient  that  he  had  given  verbal  notice 
to  the  parties  from  whom  recourse  was  claimed,  by  shewing 
them  the  letter  ^.  In  another  case  ^,  though  the  point  was  not 
decided,  the  Court  held,  that  verbal  intimation,  when  proved, 
was  sufficient ;  and  ''j  when  the  Lord  Ordinary  had  restricted 
the  party  claiming  recourse  to  a  proof  of  notice  by  letter,  the 
Court  remitted  to  allow  a  proof  at  large,  being  "  clearly  of 
*^  opinio^  that  it  was  not  necessary  to  intimate  the  dishonour 
"  of  a  bill  in  writing."    The  same  doctrine  is  settled  in  Eng- 

>  Cbitty,  361,  Bay  ley,  254. 

'  B«awe8,  No.  34,  antecy  462. 

'  Crosse  v.  Smith,  1  M.  and  S.  545. 

*  Vide  Report  of  Sir  William  Forbes  &  Co.,  and  of  Mansfield,  Hunter  &  Co. 
in  Colebrooke  &  Co.  v.  Douglas,  ISih  July  1780,  Morr.  1605,  the  substance  of 
which  report  is,  that,  where  the  parties  are  neighbours,  they  generally  give  notice 
by  a  card,  which  is  not  entered  in  the  letter-book,  except  in  cases  requiring  pccu- 
liiir  caution. 

'  Colebrooke  and  Co.  v.  Douglas,  note  4. 

*  Stirling   Banking   Company  v.  Duncanson*s   lUpresentttivee,  SOth   Feb. 
1784,  Morr.  1611. 

'  Syme  v,  Ferguson,  25th  June  1813,  F.  C. 
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land  '.  In  one  of  the  cases  now  cited,  relating  to  a  Scotch 
inland  bill<,  where  an  execution  of  homing  was  produced, 
which  bore  that  a  charge  had  been  given  to  the  indorser's  re- 
presentative, within  the  proper  period  for  notice,  but  was 
afterwards  reduced  as  irregular,  it  was  decided,  likewise,  that 
it  could  not  be  evidence  even  of  notice,  there  being  no  proof 
of  a  charge  independent  of  it. 

It  is  not  necessary  that  notice  should  be  received  person- 
ally by  the  party  concerned ;  it  is  sufficient,  if  he  is  a  mer- 
chant or  banker,  that  verbal  notice  be  left  at  his  counting- 
house  or  place  of  business,  or,  if  he  is  not  in  trade,  that  it  be 
left  at  his  dweUing-house.  It  has  been  decided  in  England, 
that,  if  the  holder  sends  to  a  merchant's  place  of  business, 
within  ordinary  business  hours,  to  give  notice  to  him  verbally, 
and  no  person  can  be  found  there,  it  is  not  necessary  to 
deliver  any  message  to  a  servant,  or  to  leave  a  written  notice, 
as  every  merchant  should  have  some  person  at  his  place  of 
business  capable  of  receiving  notice  ^.  His  failing  to  do  so 
has  been  held  a  refusal  of  payment  *,     It  is  therefore  not  nor 

'  Crosse  9.  Smith,  1  M.  mnd  S.  545,  and  Goldsmith  v.  Bland,  Bayley,  876. 
Both  cases  shall  be  immediately  stated  with  reference  to  another  point. 

'  Stirling  Banking  Company  v.  Duncanson's  Representatives,  20th  Feb. 
1784,  Morr.  1611. 

*  Goldsmith  v.  Bland,  per  Lord  Eldon,  at  Guildhall  1  Bay  ley,  276.  In  this 
^se  the  plaiutiflf's  clerk,  being  sent,  during  business  hours,  to  the  defendant's 
counting  house,  to  give  notice,  was  told  by  a  servant  girl  that  there  was  nobody 
in  the  way,  and  left  no  message.  Yet  it  was  held  that  enough  had  been  done  to 
give  notice. 

*  Crosse  o.  Smith,  I  M.  and  S.  545,  per  Lord  EUenborough.  In  this  caae, 
where  a  clerk,  on  being  sent  to  the  counting-bouse  of  a  company  to  give  verbal 
notice^  found  it  shut  betwixt  10  and  11a.  M.,  it  was  held  that  enough  had  been 
done  to  give  notice.  No  notice  was  sent  to  the  house  of  any  of  the  partners, 
though  one  of  them  resided  ten  miles,  and  another  only  one  mile  from  Hull, 
where  their  place  of  business  was.  Similar  doctrine  was  held  as  to  the  suffi- 
ciency of  calling  at  a  counting-house  during  business  hours  to  give  notice, 
though  the  counting-house  was  shut,  by  Bayley,  J.,  in  Bancroft  v.  Hall,  Holt, 
476.  Jn  Bowes  9.  Howe,  16  East.  112,  Lord  EUenborough  expresses  an 
opinion,  that  the  sliulting  up  of  a  counting-house  during  business  hours  was 
a  refusal  to  pay,  and,  on  that  ground,  the  Court  of  King's  Bench  held,  that 
the  presentment  of  particular  notes  for  payment  was  unnecessary.  But  their 
judgment  was  reversed  by  the  Exchequer  Chamber,  who  held,  that  there  was 
no  refusal  to  pay  tkeee  particular  notes,  and  that  they  could  net  be  considered 
as  dishonoured  tiU  they  tpere  preeaded.  But,  if  they  had  been  presented,  the 
circumstance  of  the  counting-house  being  shut  would,  as  in  the  case  of  a  clerk 
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cessary,  in  such  a  case,  to  send  notice  to  his  residence  '•  It 
has  been  held,  however ',  that  intimation  by  a  servant  that  she 
did  not  know  where  the  party  was,  did  not  excuse  the  want 
of  notice.  But  the  case  turned  ultimately  on  another  point* 
Notice  to  an  attorney  will  be  of  no  effect,  unless  he  has  special 
powers  from  his  constituent^. 

Although  verbal  notice,  if  proved,  does  not  appear  to  be 
excluded,  even  when  the  parties  reside  in  different  places,  it 
is  most  convenient,  in  such  a  case,  to  send  notice  by  let- 
ter. The  post  being  the  authorised  channel  for  transmitting 
letters,  it  is  in  all  cases  safest  to  send  them  by  it.  If  it  is 
proved  that  a  letter  containing  notice  was  put  into  the  Post^ 
office  properly  addressed,  but  only  in  that  case  \  this  will  be 
sufficient  to  preserve  recoiu'se,  whether  the  letter  has  been  de- 
livered or  not'.     The  same  rule  is  applicable  in  London,  to 

calling  to  gWe  notice,  have  been  held  to  supersede  the  necessity  of  doing  any 
thing  el&e. 
'  Crosse  v.  Smith,  47i;  note  4. 

*  Harris  v,  Richardson,  4  C.  and  Pay.  522. 

*  Croese-o.  Smith,  474,  note  4. 

«  In  Walter  v.  Uaynes,  1  R.  and  M.  159,  Abbptt,  C.  J.,  held  it  not 
8u£Bcient  to  prove  that  a  letter  of  notice  had  been  put  into  the  Post-ofllice, 
addressed  *<  Mr  Haynes,  Bristol,"  such  an  address  to  a  place  like  Bristol  not 
being  sufficiently  specific.  But  the  plaintiff  bad  a  verdict,  on  bringing  other 
evidence  to  prove  that  the  defendant  had  received  the  letter.  Vide  on  this 
subject,  Henderson  o.  Duthie,  posi,  494.  In  an  English  case,  Mann  v.  Moors, 
1  R.  and  M.  2-19,  where  the  diawerof  a  bill  had  dated  it  •*  Manchester,*'  Ab 
bott,  C.  J.,  held,  that  a  letter  addressed  to  him,''  Mr  Moors,  Manchester/*  was 
correct  in  its  address,  because,  by  dating  the  bill  "  Manchester,*'  he  raised  a 
presumption  that  a  letter  so  addressed  to  him  would  reach  him.  In  a  Scotch 
case,  Milligan  v.  Barbour,  7  Sh.  and  D.  489,  and  F.  C,  It  was  decided  that 
a  letter  addressed  Wro.  Milligan,  Trench,  Dumfries,  (a  village  near  Dam- 
fries,)  was  not  properly  addressed  to  a  person  residing  in  a  neighbouring  village, 
called  Stoop,  (Dumfries  being  the  post-town  of  both  villages)  ;  and  that,  there* 
fore,  there  was  no  proof  of  due  notice,  it  not  being  shewn  that  the  party  had 
got  the  letter* 

*  This  was  decided  in  England,  in  Sanderson  v.  Judge,  2  H.  BI.  509 ;  and 
the  authority  of  that  case  was  recognised  in  Parker  v.  Gordon,  7  East.  385, 
where  Lord  Ellenborough  having  at  first  directed  the  Jury,  that  evidence  of 
putting  a  letter  of  notice  into  a  Post-oflice  was  not  sufiBcient,  unless  it  was  like- 
wise proved  that  it  had  reached  the  drawer,  it  was  aAcrwards  held,  on  the  case 
of  Sanderaon  v.  Judge  being  cited,  that  this  was  a  sufiScient  ground  for  grant- 
ing a  rule  to  shew  cause.  But  the  case  was  decided  on  another  ground.  The 
same  doctrine  was  held  by  Lord  Kenyon  in  Kuf  h  v.  Weston,  3  Esp.  54,  where 
it  was  found  sufficient,  that  a  letter  notifying  non-acceptance  had,  with  the 
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letters  of  notification  put  into  the  two-penny  post ;  it  being 
held  that  putting  them  into  it  in  due  time  is  sufficient  as  to 
parties  residing  within  the  limits  of  that  post,  whether  the  let- 
ters reach  them  or  not '.  It  will  also  be  sufficient,  in  Edin- 
burgh, to  put  such  letters  into  the  penny  post '.  But  such 
notice  must  be  put  into  a  regular  Post-office '.  The  post-mark 
will  be  held  good  evidence  of  the  letter  being  put  into  the  Post- 
office,  and  of  the  date  of  putting  it  in  ^.  If  a  person  sends 
notice  by  a  private  hand,  when  he  might  have  the  benefit  of 
the  post,  it  would  seem,  though  the  point  has  not  been  ex- 
pressly decided,  that  he  thereby  takes  on  himself  the  risk  of 
irregularity  in  the  conveyance,  since  he  is  blameable  for  not 
adopting  the  most  secure  conveyance.  At  least,  if  the  con- 
veyance arrive  much  later  than  the  post,  the  delay  must  rest 
with  him  ^.     It  is  difficult  to  lay  down  a  precise  rule  as  to  the 

protest,  been  put  in  due  time  into  a  Post*office  in  Italy,  though  the  course  .of 
post  had  been  retarded.  The  rule  was  also  recognised  in  Haynes  v.  Birka, 
3  Bos.  and  Pull.  599,  and  by  Lord  Ellenborough  in  Langdon  v.  Mills,  5  Esp. 
157,  though  his  Lordship  held,  that  the  plaintiff  could  not  be  allowed  to  pro^e 
the  letter,  without  giving  the  defendant  notice  to  produce  it,  as  it  might  afford 
material  evidence ;  for  instance,  of  the  date  from  the  post-mark,  or  otherwise. 

The  rule  now  stated  was  recognised  by  'the  Court  of  Session  in  Stewart  v. 
Wright  and  Scott,  13th  Dec  1821,  1  Shaw,  213,  where  the  dishonour  of  a  bill 
was  found  to  be  sufficiently  notified  by  putting  a  letter  of  notification  into  the 
Post-ofiice,  though  the  party  to  whom  it  was  addressed  denied  that  he  bad  re- 
ceived it. 

'  This  doctrine  was  held,  among  a  number  of  other  points,  in  Scott  v.  Lif- 
ford,  1  Camp.  246,  per  Lord  Ellenborough.  The  same  thing  was  held  by  Law- 
rence, J.,  in  Hilton  v.  Fatrclougb,  2  Camp.  S33,  where  the  putting  of  a  letter 
into  the  two-penny  post  in  due  time  was  found  sufficient ;  also  in  Dobree  v, 
Eastwood,  3  C.  and  Pay.  250. 

'  1  Bell,  416. 

'  This  doctrine  follows  by  analogy  from  the  doctrine  laid  down,  anUay  318, 
and  the  cases  there  cited. 

*  Per  Lord  Ellenborough  in  Arcangelo  v.  Thomson,  2  Camp.  622.  The 
question  here  related  to  the  transmission  of  an  order  to  effect  a  policy  of  insa- 
ranee,  which  was  held  to  be  proved  by  production  of  a  letter  from  the  place 
whence  the  order  was  transmitted,  bearing  the  English  ship-letter  post  mark, 
1797. 

*  This  doctrine  may  be  gathered  from  the  opinion  tx pressed  in  Darbishire 
r.  Parker,  6  East.  12-13.  In  that  case,  the  person  claiming  recourse,  having 
himself  got  notice  on  12tb  June,  sent  it  to  the  defendant  oo  the  13th,  not  by 
post,  but  by  a  private  hand,  which  arrived  two  hours  later  than  the  poat,  but 
an  hour  before  the  departure  of  the  post,  from  the  place  of  arrival,  for  I^ndon. 
Jt  was  held,  that  the  late  arrival  of  the  notice  had  prevented  the  drawer,  who 
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extent  of  delay  in  the  arrival  of  a  private  conveyance  which 
will  nullify  the  notice,  although  such  delay  as  prevents  the 
person  getting  notice,  even  for  one  post,  from  sending  advice 
to  his  correspondent,  will  probably  be  fatal '.  It  would  like- 
wise appear,  that  in  such  a  case  the  holder  must  prove  the 
safe  arrival  of  the  letter.  But,  when  a  person,  instead  of 
sending  notice  directly  by  post,  writes  to  a  correspondent  on 
the  spot  to  give  notice,  and  that  correspondent  goes  to  the 
defendant's  warehouse  for  this  purpose,  sooner  than  a  letter 
could  have  reached  him  by  post,  but  is  prevented  by  finding 
the  warehouse  shut  during  business  hours,  the  defendant  can- 
not plead  the  lateness  of  the  notice  *.  Farther,  if  it  is  neces- 
sary to  send  notice  by  a  special  messenger,  as  where  the  party 
receiving  it  lives  out  of  the  course  of  the  regular  post,  the  ex- 
pense of  such  notice  will  be  allowed ' ;  and  the  person  giving 
it  will  not  be  responsible  for  the  accidental  delay  of  the  con- 
veyance, as  he  could  not  have  employed  any  other.  When 
notice  is  to  be  sent  abroad,  to  a  place  to  which  there  is  no 
post,  it  is  sufficient  to  send  it  by  the  ordinary  conveyance,  as 
by  the  first  regular  ship  bound  to  that  place,  and  it  will  not 
be  an  objection  that  it  has  not  been  sent  by  a  ship  bound  else- 
where, but  which  accidentally  touched  at  the  place  for  which 
the  notice  was  intended,  before  the  arrival  of  the  regular 
ship  ♦. 

A  postmaster  who  kept  separate  boxes  for  letters  for  seve- 
ral parties,  having,  by  mistake,  put  a  letter  notifying  the  dis- 
honour of  a  bill  into  the  wrong  box,  was  found  not  liable  for 
the  loss,  as  notice  might  have  been  otherwise  given '. 

4.  Proof  of  notice. 

The  burden  of  proving  due  notice  always  lies  on  the  party 
suing  for  recourse,  and  the  proof  must  be  such  as  leaves  no 

got  it,  from  writing  to  London,  where  the  drawee  liyed,  till  the  next  post. 
Lord  EUenborougb,  at  the  trial,  was  of  opinion,  that  the  notice  had  been  sent 
in  sufficient  time.  But,  the  other  Judges  being  of  a  different  opinion,  a  rule 
was  granted  for  a  new  trial. 

'   Vide  Darbishire  v,  Parker,  476,  note  5. 

'  This  was  ruled,  under  circumstances  similar  to  those  now  stated,  by  fiayley, 
J.,  in  Bancroft  v.  Hall,  Holt,  476. 

'  Pearson  v.  Crallan,  2  Smith,  4/0^  per  Lawrence,  J.,  affirmed  by  the  Court 
of  King's  Bench. 

*  Tliis  was  decided  in  Muilman  v.  D*£guino,  2  H.  HI.  565. 

*  Hordem  v,  Dalton,  1  C.  and  Pay.  181. 
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room  for  doubt  or  conjecture'.  It  has  been  laid  down*,  that 
notice  may  be  instructed  by  the  holder's  oath ;  and  a  case  is 
cited ',  where  it  is  said  to  have  been  held  proveable  by  his  oath 
or  his  letter-book.  The  former  kind  of  proof  could  not  now 
be  admitted,  as  he  would  be  thus  made  a  witness  in  his  own 
cause.  But,  the  regular  entry  of  a  letter  of  notification  in  his 
letter-book  would  probably  entitle  him  to  prove,  by  his  oath 
in  supplement,  or  by  the  evidence  of  one  witness,  that  it  was 
transmitted  on  the  date  which  it  bears.  In  an  English  case  % 
regarding  the  transmission  of  a  licence,  it  being  proved  to  be 
the  invariable  course  of  the  plaintiff's  house,  that  the  clerk 
who  copied  any  licence  sent  it  off  by  post,  and  made  a  mark- 
ing on  a  copy  of  the  licence  that  he  had  done  so ;  and  a  copy 
of  the  licence  in  question  being  produced  from  the  plaintiff's 
letter-book,  in  the  handwriting  of  a  deceased  clerk,  with  a 
memorandum  also  by  him  bearing  that  he  had  sent  it ;  this 
was  held  sufficient  evidence,  with  the  testimony  of  a  person 
who  knew  the  plaintiff's  mode  of  doing  business,  that  he  had 
no  doubt  the  licence  was  so  sent.  In  another  case ',  it  was 
held  not  sufficient,  that  the  plaintiff  had  written  a  letter 
notifying  dishonour  to  the  defendant,  which  was  put  on  a 
table  where,  by  the  usage  of  the  house,  post-letters  were  al- 
ways deposited,  and  thence  carried  by  the  porter  to  the  Post- 
office,  as  the  porter  was  not  called.  But  it  was  held,  that  it 
would  have  been  enough  if  the  porter  had  been  called,  and 
had  said  that  he  invariably  put  all  letters  deposited  on  the 
table  into  the  Post-office,  though  he  could  not  remember  this 
letter.  It  was  afterwards  held,  in  the  same  case,  to  be  suffi- 
cient prima  facie  evidence  of  notice,  that  the  defendant,  in  a 

'  In  Lawion  and  another  v.  Sherwood,  1  Stark.  314|  where  a  witneM  proved 
merely,  that  a  letter  of  notice  had  been  aent  two  or  three  days  after  dishonour, 
without  being  able  to  specify  the  day.  Lord  Ellenborough  refused  to  send 
such  evidence  to  the  jury,  although  it  was  urged,  that  the  fact  of  the  letter 
being  sent  in  due  time  was  presumable  from  its  not  being  produced.  But  his 
Lordship  held,  that  this  merely  let  in  parole  proof  as  to  the  time  of  sending  the 
letter,  and  that  without  such  proof,  no  presumption  could  be  received.  The  rule 
stated  in  the  text,  as  to  the  oma  probandi  in  questions  of  notice,  is  quite  esta- 
blished in  Scotland. 

*  Forbes,  98-9. 

*  Ewing  V.  Burnet,  7th  Jan.  1681,  Forbes,  99. 

*  Hagendon  v.  Read,  3  Campb.  379,  per  Lord  Ellenborough. 

*  Hetherington  v,  Kemp,  4  Campb.  193,  per  Lord  Ellenborough. 
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letter  to  the  plaintiff,  acknowledged  receipt  of  a  letter  from 
him  of  the  same  date  with  that  in  question,  though  without 
mentioning  its  contents.  The  defendant  had  had  notice  to 
produce  the  principal  letter,  and  therefore,  as  he  did  not  pro- 
duce it,  the  presumption  was,  that  it  was  a  letter  of  notice. 
A  similar  rule,  as  to  the  effect  of  evidence  of  regularity  of 
practice  in  putting  letters  of  notice  into  the  Post-office,  was 
adopted  in  two  recent  Scotch  cases ',  where  the  evidence  of 
notice  was  found  sufficient.  In  the  last  of  these  cases,  there 
was  a  marking  of  intimation  on  the  bill,  and  the  letter  of 
notice  was  entered  in  the  letter-book ;  but  these  articles  of 
evidence  were  wanting  in  the  other  case.  It  has  been  held, 
however,  in  England,  not  to  be  sufficient  evidence  of  notice, 
that  one  of  the  holder's  clerks  deponed  that  the  letter  of 
notice  was  put  into  the  Post-office  on  a  certain  day,  but 
could  not  say  whether  this  was  done  by  himself  or  by  another 
clerk  *.  In  another  case,  where  the  practice  of  the  holder's 
office  was,  that  a  clerk,  after  copying  letters  into  the  letter- 
book,  gave  them  to  his  master  to  seal,  and  afterwards,  he  or 
another  clerk  carried  them  to  the  Post-office ;  but  there  was 
no  place  of  deposit  in  the  office  for  such  letters,  and  neither 
clerk  could  speak  to  the  letter  in  question,  though  they  swore 
that  they  carried  to  the  Post-office  all  letters  which  were  given 
them,  it  was  held  that  an  entry  in  the  letter-book,  of  the  letter 
in  question,  in  the  clerk's  writing,  could  not  be  read  as  proof 
of  the  letter  having  been  sent  ^.  It  has  been  also  held,  that, 
although  evidence  of  the  practice  of  a  public  office  to  leave  let- 
ters in  a  box  is  admissible  in  a  question  of  notice,  such  evidence 
as  to  the  practice  of  a  private  office  is  inadmissible  *. 

In  a  case  ',  where  it  was  proved,  that  on  the  day  of  the  dis- 
honour of  a  bill,  the  witness  had,  by  the  plaintiff's  desire,  com- 
pared two  papers,  one  of  which  being  produced,  was  a  notice 
of  dishonour,  and  that  the  witness  had  afterwards  carried  to 
the  Post-office  a  letter  from  the  plaintiff  to  the  defendant,  but 

1  Sandeman  and  Miller  t;.  Thomson,  12th  Nov.  1831,  10  S.  D.  B.  4;  Robert- 
son V,  Gamack,  1st  Dec.  1835,  U  8.  D.  B.  139. 

'  Hawkes  v.  Salter,  4  Bingh.  715;   1  M.  and  Pay.  750. 

*  Toosey  v.  Williams,  1  M.  and  Malk.  189. 

*  Vid€  case  stated  in  Chitty,  647,  note  a, 

*  Roberto  v.  Bradshaw,  1  Surk.  28. 
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of  which  he  did  not  know  the  contents,  this,  with  the  proof  of 
a  notice  to  the  defendant  to  produce  this  letter,  was  held  to 
be  sufficient  evidence,  since  the  defendant  might  have  shewn, 
if  he  could,  by  producing  the  letter,  that  it  was  not  a  letter  of 
notice. 

A  statement  by  the  defendant  to  a  third  party,  that  he  re- 
ceived a  letter  of  notice  too  late,  has  been  held  no  evidence  of 
due  notice,  as  the  whole  statement  must  be  taken  together, 
and  proves  that  there  was  not  due  notice  *. 

As  to  the  question,  whether  the  defender  should  have  notice 
to  produce  the  principal  letter  of  notice,  in  order  to  render 
secondary  evidence  of  it  admissible,  the  English  authorities  do 
not  seem  to  be  uniform.  On  the  one  hand,  it  has  been  held, 
that  in  this  case,  as  well  as  in  all  cases  of  evidence  regarding 
letters,  notice  must  be  given  to  produce  the  principal  letter, 
as  the  best  evidence,  before  secondary  evidence  can  be  re- 
ceived ' ;  and  farther,  that  not  only  the  fact  of  notice,  but  the 
date  of  sending  it,  is  material  in  such  a  case,  and  that  this 
might  appear  from  the  post-mark  on  the  principal  letter '.  On 
the  other  hand,  it  has  been  decided  %  that  a  witness  might  be 
allowed  to  prove  that  he  had  left  a  written  notice  at  the  defen- 
dant's house  without  notice  to  him  to  produce  it ;  and  also  ^, 
that  a  paper  bearing  to  be  a  notice  of  dishonour,  and  which 
was  proved  to  have  been  compared,  on  the  day  of  the  dis- 
honour of  the  bill,  with  another  paper,  might  be  read,  without 
notice  to  the  defendant  to  produce  that  paper.  In  a  later 
case  ^,  the  Court  of  Common  Pleas,  after  consulting  with  the 
other  Judges,  decided,  that  a  copy  notice  of  dishonour  made 
at  the  time  may  be  given  in  evidence,  without  notice  to  pro- 
duce the  original.    In  this  case,  it  was  held,  that  a  copy  made 

'  Braithwaite  v,  Colroan,  4  Mer.  and  Mann.  654. 

'  Shaw  and  others  v.  Markhano,  Peak's  C.  N.  P.  165,  per  Lord  Kenyon. 
In  France  o.  Lucy,  1  R.  and  M.  341,  Best,  C.  J.*  refused  to  allow  parole  eyi- 
dence  of  the  contents  of  such  a  letter  of  notification,  on  the  ground  that  there 
had  been  only  a  notice  to  produce  all  letters  relatire  to  the  bill,  without  speci- 
fying this  letter. 

'  Langdon  v.  Hulls,  5  Esp.  156,  ptr  Lord  Ellenborough. 

*  Ackland  v.  Pearce,  2  Campb.  600,  per  Le  Blanc,  J. 

*  Roberts  v.  Bradshaw,  1  Surk.  29,  per  Lord  ElleDborougb.  His  Lord- 
ship's opinion  in  this  case  seems  to  be  different  from  that  which  be  tipreaied  in 
Laugdon  v.  Hulls,  note  3. 

*  Kine  v.  Beaumont,  7  Moore,  119. 
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at'  the  time  of  writing  the  principal,  and  proved  on  oath,  was 
equivalent  to  a  duplicate  original.  Several  of  these  later  de- 
oisions  appear  to  have  been  influenced  by  some  peculiarity  of 
the  English  law  regarding  all  notices,  e.  g.  notices  to  quit  pos^ 
session ;  it  being  held,  that  these  may  be  proved  without  a 
requisition  on  the  defendant  to  produce  the  principal  notice, 
which  rule  has  been  applied  also  to  notices  of  dishonour  *> 
Whether  this  rule,  or  the  principle  of  the  earlier  cases,  viz. 
that  every  thing  possible  should  be  done  to  procure  the  best 
evidence,  before  admitting  secondary  evidence,  is  most  appli- 
cable in  Scotland,  cannot  yet  be  determined.  Our  forms  of 
proceeding  hitherto  have  obviated  any  inconvenience  arising 
from  the  production  of  secondary  evidence  first,  because  the 
other  party  has  always  an  opportunity  afterwards  to  produce 
the  principal  document.  The  question  will  not  properly  arise, 
till  an  attempt  is  made  to  lead  such  secondary  evidence  at  a 
trial,  without  notice  to  the  defendant  to  produce  the  principal 
letter,  thus  depriving  him  of  all  opportunity  to  disprove  the 
secondary  evidence.  It  may  be  doubted  whether,  in  such  a 
case,  the  pursuer  or  charger  could  be  held  to  have  done  every 
thing  in  his  power  to  procure  the  best  evidence*. 

As  notification  is  often  made  verbally,  or  by  a  card,  which 
is  not  generally  entered  in  a  letter-book,  it  has  been  held, 
that  a  marking  on  the  bill,  by  the  cashier  of  the  bank  that 
held  it,  who  was  likewise  one  of  their  numerous  partners,  was 
sufiScient  to  authorise  a  proof  by  his  oath  in  supplement,  that 
the  notice  had  been  sent '.  In  a  case  *,  where  it  was  pro- 
posed, but  unsuccessfully,  to  prove,  by  the  Treasurer  and 
Secretary  of  the  Bank  of  Scotland,  who  had  likewise  some 
shares  of  bank  stock,  that  they  had  not  got  a  letter  of  notice 
from  a  party  of  his  retirement  from  a  company,  the  Court, 
while  they  sustained  the  objection  of  interest,  made  an  excep- 
tion, on  the  authority  of  the  foregoing  case,  in  favour  of  such 

*  Compare  Ackland  0.  Pearce,  2  Campb.  600,  with  Jory  v.  Orchard,  2  Bos» 
and  Pull.  39,  regarding  the  general  law  applicable  to  all  notices. 

.   '  Vide  cases  in  Cbitty,  p.  645,  and  particularly  Nauze  v.  Palmer,  1  M.  and 
M.  31,  and  Aflalo  o.  Fourdrinier,   1  M.  and  M.  335,  add  6  Bingh.  306,  and 
Berans  o.  Waters,  1  M.  and  M.  235*  on  points  relative  to  tbose  novr  discussed* 
'  Douglas,  Heron  and  Co.  o.  Alexander.  ]3Ui  Feb.  1781,  Morr.  1606. 

*  Padon  o.  Bank  of  Scotland,  10th  July  1824,  3  S.  and  D.  250,  F.  C. 
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evidence  when  brought  to  prove  the  dishonour  of  bills,  lit 
such  a  case,  the  party  who  makes  the  marking  is  the  only 
witness  who,  from  the  nature  of  the  transaction,  can  be  addu-* 
ced.  In  another  ease  ^  where  the  cashier  of  a  bank  had  got 
notice  of  the  dishonour  of  a  bill,  and  had  himself  given  notice 
to  another  party,  by  reading  or  shewing  him  the  letters  which 
ht  had  received,  it  was  found,  after  a  report  from  bankers  as 
to  the  practice,  that  a  notandum  amiexed  by  him  to  the  letters, 
bearing  that  he  had  thus  given  notice,  was  sufficient  to  war- 
rant his  oath  in  supplement.  In  a  later  case ',  a  copy  of  the 
letter  of  intimation,  certified  by  the  accountant  of  a  bank,  witk 
a  marking  by  him  on  the  bill,  bearing  that  it  was  sent,  was 
held,  when  his  testimony  was  lost,  to  be  sufficiently  confirmed 
by  the  evidence  of  another  witness,  who  deponed  that  he  saw 
the  letter  put  into  the  Post-office,  and  the  date  marked  on  the 
biU. 

A  letter  from  the  drawer  of  a  bill  to  the  holder,  regretting 
that  it  was  so  long  overdue,  has  been  held  to  exclude  the 
averment  of  want  of  notice^,  and  a  letter  from  him,  dated 
six  days  after  notice  should  have  been  given,  but  implying 
that  notice  had  been  received,  was  held  to  prove  that  there 
was  due  notice  ^.  It  has  been  decided  that  die  indorser  of  a 
bill  who  bad  paid  it  on  two  successive  charges  by  the  holder,, 
was  not  bound,  in  an  action  of  recourse  against  another  xi^ 
dorser,  founded  on  a  letter  of  relief  by  him,  to  prove,  at  the 

I  Colebrooke  and  Co.  v*  Douglas*  18th  Julj  1780,  Morr,  1605,  affirmed  oq 
appeal.  The  agent  in  this  case  was  also  an  indorser  of  the  bill,  and,  as  such, 
would,  in  general,  have  been  liable  in  recourse.  But,  from  the  tenor  of  the  de« 
dsion,  he  appears  to  have  been  considered  as  indorsing  only  in  the  character  of 
Ibt  bank's  agam,  aod,  therefore,  not  to  bava  bean  held  pcrMmallj  liable  lo  them 
in  consequence  of  his  indorsement. 

'  Stewart  v.  Wright  and  Scott,  13th  Dec.  182J,  1  Shaw,  213.  Fu/e  also 
Alexander  v.  Wood,  20ih  Not.  1735,  Elcbies,  No.  8,  v.  Bill«  being  a  question 
regarding  notice  of  the  dishonour  of  a  bill  to  tbe  granter  of  a  latter  of  creditf  in 
which  the  Court,  while  thej  held  notice  to  be  necessary,  found  that  it  was 
■uflBciently  proved  by  a  note  in  the  creditor's  letter-book,  bearing  that  It  bad 
been  sent,  corroborated  by  his  oath  in  supplement,  although  no  full  copy  of  lh« 
notice  was  entered,  in  Nalsop  a.  Dinwoodie,  C6(h  Feb.  1830,  8  8.  D.  B.  C/BX 
where  the  Court  held  the  evidence  of  the  single  witness  adduced  to  be  auapicfioua, 
they  decided  that  notica  was  not  proved. 

•  Mills  V.  Hamilton,  let  Dae  1830,  9  &  D.  B.  111. 

*  Booth  i;.  Jacobs,  8  Nov*  and  Mann.  351.  » 


>riM£,-^DAY  FOR  GIVING  NOTICE.  483 

distance  of  six  years,  that  be  had  got  notice,  before  making 
payment'. 

In  all  other  respects,  the  proof  of  notice,  whether  verbal  or 
written;  appears  to  be  subject  to  the  rules  established  in  Scot* 
land  as  to  parole  or  written  evidence  generally. 

5.  Time  for  giving  notice. 

1.  Day  when  it  should  be  given. 

Although  it  is  not  necessary  for  the  holder  of  a  bill  to  pre« 
sent  it  till  the  term  of  payment,  in  which  case,  one  protest, 
viz.  for  non-payment,  and  a  notice  of  non-payment  to  the 
drawer  and  indorsers,  will  be  sufficient,  yet,  if  he  does  present 
it  for  acceptance,  notice  of  non-acceptance  must  be  given  to 
the  other  parties  as  soon  after  acceptance  is  refused,  as  it  is 
^ven,  in  the  other  case,  after  a  refusal  of  payment  '•  The 
neglect  of  this,  however,  if  it  does  not  appear  exfaeie  of  the 
bill,  will  afford  only  a  personal  objection  against  the  party 
guilty  ot  it,  and  cannot  be  pleaded  against  a  third  party  who 

'  PfMcr  V.  Urqnhart,  Ulb  June  1831.  9  S.  D.  B.  783. 

*  In  Goodd  V.  DoUcy,  1  T.  B.  712,  it  wm  laid  down,  that  if  a  bill  is  pre. 
tented  for  acceptance,  and  acceptance  refused,  notice  of  non-acceptance  must 
be  immediately  given,  to  preserve  recourse.  In  Blessard  o.  Hirst,  5  Bur. 
2670,  the  holder  of  an  inland  bill,  which  bad  been  presented  for  acceptance 
and  refused,  was  found  to  have  lost  his  recourse  by  not  giving  notice  of  Don« 
acceptance  till  after  the  term  of  payment.  The  same  doctrine  is  laid  down 
by  Lord  Ellenborough  in  Orr  v.  Mageiinis,  7  East.  362.  In  Roscoe  v.  Hardy, 
2  Campb.  464,  12  East.  434,  where  the  holder  of  a  bill  had  given  no  notice  to 
an  indorser  of  its  non-acceptance  till  after  it  had  been  likewise  presented  for  pay- 
ment,  which  was  refused,  his  recourse  was  held  to  be  thereby  cut  off,  so  that 
^e  indorser,  who  had,  notwithstanding,  paid  the  bill  and  taken  a  re-indorse- 
ment, was  found  to  have  done  so  in  his  own  wrong,  and  could  not  have  any 
^laim  ng*^D*t  the  other  parties.  In  Gooatrey  v.  Mead,  BuUer's  N.  F.  272, 
where  non-acceptance  had  not  been  notified  till  after  the  term  of  payment,  the 
holder's  recourse  was  found  to  be  cut  off.  But  this  decision  was  also  given,  at 
leaat  partly,  on  account  of  the  non- transmission  of  the  protest*  On  this  last 
l^int,  Me  oKiMf  447,  note  2. 

In  Scotland,  the  principlei  that  it  is  necessary  to  notify  the  non-acceptance  ot 
a  bill  within  a  reasonable  time  after  non<acceptance,  was  recognised,  in  Miln  p. 
Er^kine,  lOth  Feb.  1710,  Morr,  1551,  though  the  precise  time  of  intimation 
waa  not  then  precisely  fiied ;  the  Court  having  found,  that  the  holder's  recourse 
tgM^vt  ^e  drawer  was  cut  off,  "  by  his  not  having  advised  the  drawer  thai  hit 
f*  bill  waa  refused  to  be  accepted,  for  the  space  of  five  or  six  months  after  pro- 
«•  testing  for  non-acceptance.**  The  same  rule  is  also  implied  in  Forbea,  97, 
with  reference  to  the  non-acceptance  as  well  as  the  non-payment  of  bills.  It 
does  not  seem  to  have  been  ever  disputed  in  modem  times. 

2  H  2 
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takes  the  bill  bona  fide  before  the  term  of  payment,  and  hhil«^ 
self  duly  negotiates  it ' . 

'.  It  is  now  to  be  considered  within  what  time,  alter  non- 
acceptance  or  non-payment,  notice  of  either  ought  to  be  given^* 
In  Scotland  there  are  different  rules  on  this  subject  as  to 
foreign  and  inland  bills. 

The  rule  as  to  foreign  bills  depends,  both  in  Scotland 
and  England,  on  the  custom  of  merchants  *,  and,  when  ex- 
pressed in  general  terms,  is,  that  notice  of  refusal  to  ac^ 
eept  or  pay  must  be  given  within  a  reasonable  time  after  rer 
fusal.  What  is  a  reasonable  time  depends  a  good  deal  on 
the  circumstances  of  each  case.  In  England,  it  has  been 
held,  though  the  point  has-  excited  much  discussion^  that 
these  circumstances,  such  as  the  distance  of  the  parties  from 
each  other,  the  course  of  post,  and,  in  short,  all  facts  touch-* 
ing  the  question  of  notice,  ought  to  be  left  to  the  jury ;  but 
that,  when  they  have  been  found,  the  inference  to  be  drawn 
from  them,  as  to  the  reasonableness  of  the  time  within  which 
notice  has  been  given,  is  a  question  for  the  Court  ^.  In  Scot- 
land, as  well  as  in  England  %  there  appears  to  have  been  iat 
first  no  definite  rule  as  to  the  proper  time  for  giving  notice,  asr 
may  be  inferred  from  the  fact,  that  it  wa3  pleaded,  in  one  case'» 
to  be  due  negotiation  of  a  bill  protested  in  September^  to  no-> 

'    '  O'Keefe  v,  Dunn,  antea,  287,  note  2. 

'  As  to  Scotland,  the  act  12  Geo.  HI.  c  72,  while  it  establishes  a  peculiar 
nilej  to  be  afterwards  stated,  as  to  the  time  for  notifying  the  dishonour  of  in.' 
land  bills,  does  so,  "  without  prejudice  to  the  notification  of  the  dishonour  of  fo-» 
"  reign  bills,  to  be  made  within  such  time  as  is  required  bj  the  usage  and  cus* 
'*  torn  of  merchants.*' 

'  Chitty,  509-10:  and  per  Lord  Mansfield  in  Tindal  p.  Brown,  1  T.  K.' 
1 67.  Ashurst  and  Duller,  contra,  held  the  reasonableness  of  notice  to  be  altoge-^ 
ther  a  question  of  law.  In  Darbishire  v.  Parker,  5  East.  12-13,  Lord  Ellen-^ 
borough  and  Grose,  J.,  appear  to  have  considered  this  as  a  question  compound- 
ed of  law  and  fact ;  Lawrence  and  Le  Blanc,  J.,  held  it  to  be  a  question  of 
law.  In  Bateman  v.  Joseph,  12  East.  433»  and  Browning  v,  Kinncar,  Goiv* 
81,  the  question,  whether  proper  diligence  had  been  used  in  searching  for  thef 
residence  of  the  person  who  was  to  get  notice,  was  held  to  be  proper  for  the 
jury.  In  Scott  v.  Liffbrd,  9  East.  347,  Grose,  J.,  says,  that**  due  diligenccT 
^*  is  a  question  of  law,  but  judges  may  take  the  opinion  of  a  jury  as  to  what 
«  is  conTcnient  in  the  manner  of  giving  notice."  For  other  cases  on  tlib  feub-' 
ject,  vid€  Chitty,  510,  6.  ' 

*  Chitty,  510,  note  5,  and  cases  therein  cited.  ' 

■  Ferguson  v.  Malcolm,  1 2th  Julj  1729,  Morr.  1559. 
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tify  its  dishonour  in  April  following ;  and  in  another  case  % 
where  a  bill  had  been  protested  on  2d  June,  that  it  was  suffi- 
cient to  notify  its  dishonour  in  December  following ;  for,  al- 
though recourse  was  held  to  be  cut  off  in  both  these  cases,  the 
mere  statement  of  such  pleas  shews,  that  there  was  then  no 
^xed  rule  as  to  the  time  of  notification.  It  has  been  laid  down 
taore  recently »,  that  the- dishonour  of  bills  ought  to  be  notified 
within  three  posts  after  it  takes  place ;  and  the  statement  im- 
plies that  such  notification  would  be  sufficient.  This  opinion 
was  recognised  as  the  ground  of  decision  in  a  case ',  where 
the  Court,  holding  the  rule  with  regard  to  foreign  bills  to  be, 
that  their  dishonour  should  be  notified  within  three  posts,  de- 
cided, on  that  ground,  that  notification  on  the  fifth  day  was 
insufficient  to  preserve  recourse.  But  that  opinion  has  been 
since  judicially  held  erroneous^,  and  is  now  disregarded. 
There  does  not  appear  to  have  been  any  express  decision 
since  in  Scotland,  as  to  the  time  for  intimating  the  dishonour 
of  foreign  bills,  although  the  Court '  is  said  to  have  expressed 
an  opinion  that  notice  ought  to  be  given  by  the^r*^  post.  In 
the  absence  of  Scotch  decisions,  those  pronounced  in  Eng- 
land, as  they  proceed  on  the  same  principles  which  we  recog- 
nise, deserve  attention.  1.  It  appears  to  be  settled,  both  in 
Scotland  and  England,  that,  if  the  drawee  refuses  payment  on 
the  bill  being  presented  to  him  at  any  period  of  the  last  day  of 
grace,  its  dishonour  may  be  notified  on  that  day  ^*     2.  If  all 

1  Adam  v.  Dick,  24th  Feb.  1737,  Morr.  1563,  Elchiet,  v.  Bill,  No.  15, 
^here  the  bill  is  said  to  have  been  protested  seventeen  days  after  the  term  of 
payment 

'  Ersk.  iii.  2.  33. 

'  Reynolds  v,  Syme  and  others,  4th  Feb.  1774,  Morr.  1598. 

*  Vide  the  opinion  eipressed  by  the  Court  in  Carrick  v.  Harper,  23d  May 
1790,  Morr.  1614.  •  Ibid. 

'  Antta,  378-9,  and  cases  therein  cited,  which  prove  that  a  protest  may  be 
taken  under  the  circumstances  stated  in  the  text,  and,  consequently,  that  it  is 
equally  competent,  under  these  circumstances,  to  give  notice.  The  same  doc- 
trine was  eipressly  held  with  regard  to  notice  by  the  Lord  Chancellor,  in  Moline 
ear  jwrte,  19  Ves.  216.  In  Hartley  v.  Case,  1  C.  and  Pay.  555,  where,  on  pre. 
sentment  of  a  bill  at  the  place  of  payment,  the  answer  was,  that  it  could  not  be 
paid  then,  but  that  there  would  probably  be  effects  to  pay  it  in  the  course  of 
the  day,  it  was  held  by  Abbott,  C.  J.,,  that  notice  sent  to  the  indorser  imme- 
diately on  this  answer  was  good  or  bad,  according  as  the  acceptor  paid  or  did 
not  pay  the  bill.  The  notice  was  held  by  the  whole  Court  to  be  insufficient  on 
another  ground,  4  B.  and  Cr.  339,  6  D.  and  Ryl.  505. 
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parties  lire  in  this  same  pilule,  each  party  has  a  day  to  ^yp 
notice  to  the  person  immediately  before  him  on  the  bilW 
This  rule  has  been  settled  in  England,  after  much  discus- 
•aion,  on  the  strongest  grounds  of  expediency ;  it  being  held 
unreasonable  that  a  party  in  business  should  be  obliged  to  lay 
aside  all  his  other  business,  to  notify  the  dishonour  df  a  par- 
ticular bill  at  the  earliest  moment  '•  But  it  is  required,  ia 
4iuch  a  case,  that  the  letter  of  notice  should  be  put  into  the 
Post-office  before  the  second  day*s  post  goes  out,  so  that  it 
may  reach  the  person  to  whom  it  is  addressed  by  that  post  *» 
3.  Each  indorser  has  a  day  after  receiving  notice,  but  under 
the  limitation  now  mentioned,  to  give  notice  to  the  preceding 
indorser '»  If,  however,  any  one  of  them  delays  more  than  a 
day  to  give  notice  to  his  indorser,  he  will  be  considered  guilty 
of  laches,  and  cannot  plead  in  excuse,  that,  by  other  indorsers 
taking  less  than  a  day,  there  was  not  more  time  eonsumed  on 
the  whole  than  would  afford  a  day  to  each  ^«     Moreover,  t/U 

>  Per  Lord  EUenborough  in  Darbishire  v.  Parker,  5  Eaat.  9,  wbere  bis 
Lordship  lays  down  nearly  the  doctrine  in  the  tett.  In  Smith  t;.  MuUeU, 
2  Camp.  206,  and  Marth  v.  Maxwell,  mentioned  In  a  note  to  that  case,  bis 
Lordship  acted  on  the  aama  doctrine.  In  Scott  v.  LiSbrd,  1  Campb.  246C 
9  £att.  S4>7|  when  a  bill  was  presented  for  payment  on  4th  June,  returned  t^ 
the  plaintiff  dishonoured  on  the  morning  of  the  5tb,  and  tbe  latter  put  a  letter 
of  notice  for  the  defendants  into  the  twopenny  post  on  the  6th,  the  Jury,  on  these 
Ihctf  being  left  to  them  by  Lord  Bllenborongh,  to  determine  whether  there  had 
been  sufllcieut  diligencet  found  for  tbe  plaintiff,  and  a  rule  imb  for  a  new  trial 
was  refused.  Tbe  foregoing  doctrine  was  also  recognised  in  Hilton  r.  Sbep« 
herd,  6  East.  14,  and  w«s  laid  down  by  Lawrence,  J.,  in  Hilton  v.  Fairclougb^ 
9  Campb.  633,  and  in  Jameson  v,  S  win  ton,  S  Caropb.  373.  In  Fowler  9, 
Hendon,  4  Tyrwb.  IWi,  where  a  plaintiff  was  bound  to  have  giren  notice,  so 
that  it  should  reach  the  defender  on  7th  November,  it  was  held  not  enough 
that  he  put  a  letter  of  notice  into  the  twopenny  Post-office  on  that  day,  with- 
out also  proving  that  it  reached  the  defendant  that  day.  Vide  also  Poola  v, 
Dicas,  1  Bingh.  N.  S.  649. 

'  This  was  held  by  Lord  EUenborough  in  Smith  t;.  Mullett,  note  1,  where 
the  plaintiff,  though  he  got  notice  of  the  dishonour  of  a  bill  on  Monday,t  did 
not  send  off  a  letter  of  notice  to  the  preceding  indorser,  who  also  lived  in 
I^ndon,  till  after  post  hours  on  Tuesday,  so  that  the  indorser  did  not  get  it  till 
Wednesday.     He  was  held  to  bo  guilty  of  laehes,  and  was  non-suited. 

*  This  was  held  by  Lawrence,  J.,  in  Jameson  i^.  Swinton,  note  1.  The  8am« 
rule  seems  to  have  been  also  adopted  in  a  recent  Scotch  case^  Clarkson  v.  Ball^ 
17th  Nov.  1831,  10  S.  D.  B.  17. 

^  In  Marsh  i^.  Maxwell,  note  1,  Lord  EUenborough  said,  **  It  is  no^ 
**  enough  that  the  drawer  and  indorsers  received  notice  in  as  many  days  as  therf 
**  are  subsequent  indorsees,  unless  it  it  shewn  that  each  indorsee  gave  noticf 
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bolder  giTUig  notice  to  the  first  or  any  prior  indorser,  must 
gire  it  to  him  in  a  day,  as  well  as  to  the  last  indorser  ^  In 
the  case,  howeyer ',  of  a  shipmaster,  who  had  drawn  a  bill 
on  his  employers,  as  their  agent,  for  the  price  of  a  cargo  of 
wood  which  he  had  bought  for  them,  they  having  refused  to 
accept  or  pay  without  notice  to  him,  and  he  being  arrested 
for  it  abroad,  several  years  afterwards,  and  having  paid  it,  he 
was  found  entitled  to  claim  indemnity  from  them,  though  he 
did  not  prove  that  the  dishonour  of  the  bill  had  been  notified 
to  him,  it  being  held,  that,  as  he  was  identified  with  them 
as  their  agent,  or,  if  not,  as  he  drew  without  authority,  it 
was  doubtful,  in  either  case,  whether  he  was  entitled  to  notice, 
or,  though  he  were,  that  they  were  to  blame,  for  not  having 
intimated  to  him  their  non-acceptance,  or  told  him  what  he 
should  do  if  the  bill  was  claimed  from  him.  4.  When  the  par- 
ties reside  in  difi*erent  places,  as  well  as  when  they  reside  in 
the  same  place,  it  will  be  sufficient  if  a  party  gives  notice,  by 
the  post  of  the  day  following  that  on  which  he  receives  it,  or 
on  which  he  is  otherwise  aware  of  the  dishonour ;  it  being 
held,  as  in  the  case  of  parties  residing  in  the  same  place,  that 
he  is  not  bound  to  neglect  all  his  other  afiairs,  in  order  to  give 
notice  by  the  first  post  *.     It  seems  to  have  been  held  at  one 

'*  within  a  day  after  receiving  it,  as,  if  any  one  has  been  beyond  the  day,  Ihe 
**  drawer  and  prior  indorsers  are  discharged.**  The  same  rule  was  enforced  in 
Smith  V.  Mullet,  486,  note  1,  although  the  defendant,  from  two  of  the  indor- 
sers having  given  notice  to  the  parties  immediately  before  them  in  one  day,  had 
received  notice  in  a  shorter  time  on  the  whole  than  would  have  been  required, 
if  each  indorser  bad  taken  a  day  after  receiving  notice.  In  Turner  v.  Leach, 
4  B.  and  A.  451,  where  an  indorser,  who  got  notice  on  the  4th  of  September, 
did  not  give  it  till  the  8tb,  (having  left  town  on  the  1st  and  not  returned 
till  the  8th,  on  account  of  his  wife*s  illness,  which,  however,  was  held  to  bene 
excuse,  as  he  ought  to  have  bad  some  person  to  attend  to  his  business,)  it  was 
found  to  be  no  defence  by  him  against  his  indorser,  that  the  same  time  would 
have  elapsed,  if  each  of  the  intervening  indorsers  had  taken  a  day  to  give  notice, 
it  being  held  that  bia  party  was  discharged  simply  by  hU  cnon  neglect  to  give 
due  notice,  without  reference  to  the  other  parties. 

'  Dobree  r.  Eastwood,  3  C.  and  Pay.  25a 

'  Huntly  e.  Sanderson,  1  Cr.  and  Meas,  466. 

*  In  Darbishire  v.  Parker,  6  East.  12-13,  it  was  held,  that  a  party  who  got 
notice  by  post  on  the  I2th,  would  have  used  sufficient  diligence  if  be  had  sent 
notice  to  another  party  by  the  post  of  the  13th.  But  the  Court  did  not,  in  that 
case,  lay  down  a  general  rule,  whether  notice  ought  to  be  sent,  in  all  casffft^ 
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time,  that  in  such  a  case  notice  should  be  sent,  if  practicable^ 
by  the  first  post ;  and  that  this  could  not  be  dispensed  with^ 
unless  the  post  sets  out  so  early  after  the  notice  arrives  as  iff 
render  it  impracticable  ' .  But  the  obvious  inexpediency  of  in-* 
quiring,  in  each,  whether  this  was  practicable  from  the  party's 
occupations,  or  other  causes,  has  led  in  England  to  the  esta- 
blishment of  the  foregoing  rule.     It  would  probably  be  fol- 

by  the  next  post,  or  by  next  day's  post.  Ijiirrence,  J.»  holds  the  6rst  of  these 
doctrines  to  be  the  rule,  unless  the  post  goes  out  rery  soon  after  the  notice  is  re^ 
ceived.  But  in  Williams  v.  Smith,  2  B.  and  A.  496,  Abbott,  C.  J.,  in  giving 
the  opinion  of  the  King's  Bench,  lays  it  down  that  the  time  fur  giving  no- 
tice is  <*  the  departure  of  the  post  on  the  day  following  that  in  which  the  party 
'•  receives  intelligence  of  the  dishonour."  In  the  previous  case  of  Bray  v. 
Hadwen,  6  M,  and  S.  58,  where  a  party  who  got  notice  by  post  about  halfopast 
8  a.m.,  had,  instead  of  sending  notice  to  another  party  by  that  day's  post,  which 
set  off  at  12  noon,  delayed  it  till  next  day's  post,  the  Court  of  King's  Bench, 
per  Lord  EUenborough,  held  it  to  be  fixed  since  0arbidiire  v.  Parker,  and  con« 
staritly  recognised  at  Guildhall,  that  each  party  had  a  day  to  give  notice,  and 
tlie  plaintiff  was  therefore  found  to  have  given  due  notice.  In  Wright  v*  Shaw- 
cross,  2  B.  and  A.  501,  note,  the  same  principle  was  recognised,  it  being  held 
sufficient  for  a  party  who  had  got  notice  on  Monday  morning  to  send  it  to  an- 
other party  by  the  Tuesday's  post.  In  a  subsequent  caae,  Hawkei  i;.  Salter,  4 
Bingh.  715,  it  was  held  sufficient  to  have  given  notice  by  the  Tuesday  morning's 
post  of  tlic  dishonour  of  a  bill  payable  on  Saturday,  as  the  post  went  in  the 
morning,  seeing  it  was  contra  honoB  moru  to  write  on  Sunday,  and  the  holder 
was  not  bound  to  get  up  at  an  unseasonable  hour  on  Monday  morning  to  write 
in  time  for  that  post.  But  there  was  no  sufficient  proof  that  the  letter  had  been 
sent  even  by  the  Tuesday's  post,  and  therefore  a  new  trial  was  allowed,  on  pay- 
ment of  costs,  (a  verdict  having  been  given  for  the  plaintiff,  subject  to  a  reserva- 
tion of  the  objection.)  In  the  case  of  a  check  presented  to  a  banker  by  a  custo- 
mer, with  directions  to  place  it  to  his  account,  the  banker,  on  resolving  to  return' 
It,  was  held  exonered  by  giving  notice  by  letter  next  day  ;  Boyd  t;.  Emmerson, 
S  Ad.  and  £11.  184^  4  Nev.  and  Mann.  99.  In  another  case,  Geill  p.  Jeremy, 
1  M.  and  Malk.  61,  the  holder  was  not  held  bound  to  send  notice  by  the  first 
post,  though,  in  consequence  of  there  being  no  post  on  the  dsy  following,  the 
notice  was  thus  not  sent  till  the  third  day.  In  Day  v.  Slater,  4  C.  and  Pay.  200,' 
a  bill  belonging  to  bankers  in  Paris,  being  dishonoured  in  London,  it  was  held,' 
l«f,  That  their  London  correspondents  were  entitled  to  send  it  to  them  ;  but, 
9dfyf  That,  when  it  was  returned,  one  of  them,  being  then  in  London,  was  not 
entitled  to  give  it  back  to  the  London  bouse,  but  should  have  sent  it  directly  lo 
the  drawer. 

'  Per  Lawrence,  J.,  in  Darbishire  v.  Parker,  6  East.  10-11.    Malynes,  B.  3, 
€•  6,  Obs.  1,  and  Marius,  97,  had  previously  laid  it  down,  that  notice  ought  to 
be  sent  off  by  the  first  post.     In  Carrick  e.  Harper,  23d  May  1790,  Morr.  1614,' 
it  is  laid  down,  probably  on  the  authority  of  Marius,  to  be  the  rule  in  England, 
that  notice  should  be  given  by  the  frsi  poMt,  though  circumstances  might  justify" 
a  longer  delay.  *" 
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lowed  in  Scotland.  It  has  been  held  %  to  be  no  objection  to 
notice,  that  it  has  been  sent  by  other  means  than,  tbe  post, 
if  it  arrives  on  the  same  day  that  it  would  have  done  by 
post*  When  there  is  no  post,  notice  should  be  sent  by  the 
first  regular  conveyance ' ;  and,  if  there  is  none,  it  may  be 
sent  by  express  '•  5.  The  rule  which  has  been  stated  as  to 
parties  living  in  the  same  place,  viz.  that  each  party  has  a  day 
for  sending  notice  after  he  receives  it,  applies  also  where  they 
live  in  different  places  *.  In  both  cases,  where  a  banker  is 
employed  to  recover  payment,  an  additional  day  is  allowed 
for  him,  besides  the  parties  to  the  bill  or  note,  the  employ- 
ment of  a  banker  being  a  recognised  mode  of  recovering  pay- 
ment ^.     6.  If  the  day  after  that  on  which  the  party  concerned 

'  Bancroft  v.  Hall,  anUa,  477.  note  2. 
'  Muilman  v.  D*£guino,  ibid,  note  4. 

*  Pearson  v.  Crallan,  ibid,  note  3. 

*  Bray  v,  Hadwen,  and  Willianns  v.  Smith,  on/eo,  487,  note  3,  both  imply 
this  doctrine. 

*  In  Ilayncs  v,  Birks,  3  Boa.  and  Pull.  599,  where  the  ptaintifTs  banker, 
wiih  whom  he  bad  lodged  the  bill  to  recover  payment,  heard  of  its  di&honoiir 
only  betwixt  nine  and  ten  on  Saturday  evening,  and  on  Monday  sent  notice  to 
the  plaintiff,  who  gave  notice  to  the  defendants  on  Tuesday,  Lord  Alyanley, 
C.  J.,  though  he  allowed  that  a  banker  was  not  to  be  considered  as  the  same  per- 
son with  his  constituent  with  reference  to  notice,  (otherwise  there  would  be  an 
end  to  the  employment  of  bankers  in  such  matters,)  laid  it  down,  that  a  banker 
was  bound  to  notify  the  dishonour  to  his  constituent  the  very  day  that  he  got  no- 
tice, if  he  could  do  so  by  using  ordinary  diligence.  But  an  opposite  doctrine  has 
been  since  established.  In  Scott  v.  Lifford,  9  East.  347,  where  a  bill  had  been 
deposited  in  the  hands  of  bankers,  they,  as  well  as  the  other  parties,  were  allow, 
cd  a  day  after  they  had  heard  of  the  dishonour,  to  notify  it  to  their  constituents. 
Afterwards,  in  llobson  v.  Bennett,  2  Taunt.  388,  it  was  recognised  as  allowable 
for  a  party  recMTing  a  check  in  payment  of  goods,  to  lodge  it  with  his  bankera 
to  recover  the  amount,  though  the  effect  was  to  delay  the  negotiation  of  it,  and 
consequently  the  notice  of  its  dishonour  to  the  defendants,  (the  drawers,)  for  one 
day  longer  than  it  would  have  been  otherwise  delayed.  In  Langdale  v.  Trim* 
mer,  15  East.  291,  where  a  day  had  been  also  lost  in  the  negotiation  of  a  bill, 
by  the  plaintiff  giving  it  to  his  bankers  to  get  payment,  instead  of  presenting  it 
himself,  it  was  held  by  the  Court  of  King*s  Bench,  (whose  opinion  was  expressed 
by  Lord  EUenborougb,)  that  the  bankers  were  to  be  considered  as  distinct  holders, 
not  as  identified  with  their  customers,  and  that  the  plaintiffs  were  entitled  to 
take  a  day  after  the  bill  was  returned  by  the  bankers,  before  giving  notice.  In 
Bray  v.  Hadwen,  anUa,  487,  note  3,  where  country  bankers,  with  whom  a  hill 
had  been  lodged  to  get  payment,  though  they  got  notice  from  London  of  its  dis* 
honour  on  18th  July,  sent  notice  only  by  the  post  of  the  19ih,  it  was  held  by  the 
Court  of  King's  Bench,  that  each  party,  such  bankers  not  excepted,  was  entitled 
to  take  a  day  for  giving  notice. 
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gets  notice  falls  on  a  Sunday,  or  any  day  when  he  is  for- 
bidden by  his  religion  from  attending  to  secular  affairs,  it  has 
been  held  that  he  is  not  bound  to  send  notice  till  the  following 
day  '.  By  a  recent  statute  already  referred  to%  7  and  8 
G.  IV.  c.  15,  §  1-4,  it  is  enacted,  that,  in  the  eyent  of  a  bill 
or  note  falling  due  on  a  day  before  a  public  fast  or  thaska- 
giving,  or  the  day  before  Christmas  day  or  Good  Friday,  no- 
tice of  its  dishonour  shall  be  sufficient,  if  sent  the  day  after 
these  days,  or,  in  the  event  of  their  Cedling  on  a  Saturday, 
if  sent  on  the  Tuesday  foUowing.  Bnt  this  enactment  is  de- 
clared not  to  extend  to  Scotland. 

2.  Time  of  day  for  notice. 

As  to  the  time  of  day  for  giving  notice,  the  same  doctrine 
seems  applicable  which  has  been  explained  as  to  present- 
ment^, viz.  that  notice  to  a  banker,  or  any  person  in  business, 
will  be  valid  only  when  given  in  the  usual  hours  of  busi- 
ness S  but  that  to  another  person,  it  may  be  given  at  any 
reasonable  time  of  day  or  night,  excluding  the  proper  hours 
of  rest. 

The  foregoing  illustrations  from  the  law  of  England  have 
been  selected  chiefly  from  cases  of  inland  bills,  because  the 
rule  with  them,  as  to  the  principal  sum,  as  well  as  with  foreign 

*  In  Hayaes  v.  Birks,  3  Bos.  and  PuU.  590,  where  the  banker  with  whom  a 
bUl  was  lodged  to  reco<ver  payment  did  uut  bear  of  iu  dishonour  tiU  late  on 
Saturday  night,  it  was  taken  for  granted  that  he  was  not  lx>uud  to  do  any  thing 
in  consequence  till  Monday.  The  same  doctrine  was  implied  in  Bray  v.  Had- 
wen»  5  M.  and  S.  G8,  and  in  Wright  v.  Shawcross,  4  B.  and  A.  501,  notc^ 
where  it  was  found  that  a  party  who  got  a  letter  of  notice  on  Sunday  waa  not 
bound  to  open  it  till  Monday,  or  to  send  notice  ta  another  party  till  Tuesday* 
In  Lindo  v.  Unsworth,  2  Campb.  602,  where  the  bankers  with  whom  a  bill  wa% 
had  sent  to  notify  its  dishonour  to  the  plaintiff  on  8th  October,  bnt  found  hia 
counting-house  shut,  (he  being  a  Jew,  and  the  8th  being  a  great  Jewish  festlTal,) 
so  that  he  did  not  get  notice  till  that  day's  post  was  gone,  or  give  notice  to  the 
defendant  till  the  post  of  the  9th,  Lord  EUenborough  .held,*  that  he  was  cxcused- 
by  his  religion  from  attending  lo  secular  business  on  the  8th,  and  was  not  there*> 
fore  bound  to  give  notice  till  the  neit  day. 

*  jintea,  45L  *  jtmiw,  414,  and  436-7. 

*  In  Bancroft  v.  Hall,  tmtea,  477,  note  2,  delay  of  notice  was  held  to  be  ex- 
cused by  the  circumstance  of  the  person  sent  to  give  it  having  found  the  de- 
fendant's place  of  business  shut  during  business  hours.  In  Crosse  v.  Smith, 
^atea,  474,  note  1,  it  was  held  to  be  sufficient  notice  to  a  merchant  to  send  a 
clerk  to  hia  oouBtiog*bouse  to  give  notice  beiwixt  10  and  1 1  A.  M.,  although  no 
notice  was  given,  as  the  counting-liouse  was  shut* 
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bills,  is,  that  to  preaerre  recourse,  notice  must  be  given  within 
a  reasonable  time ;  so  that  English  cases  as  to  inland  bills  de- 
pend on  the  principles  which  regulate  the  law  of  Scotland  as 
to  foreign  bills'* 

3.  Time  for  notice  on  inland  bills  in  Scotland. 

In  Scotland,  the  time  for  giving  notice  on  inland  bills 
and  promissory-notes  depends  on  diiferent  rules  from  those 
which  have  been  stated  regarding  foreign  bills,  being  regu- 
lated by  the  12  Geo.  III.  c.  72,  §  41,  now  made  perpetual, 
which  enacts,  '*  that  it  shall  be  sufficient  to  preserve  the  said 
"  recourse"  (on  inland  bills  and  promissory-notes,)  "  if  no- 
^<  tice  is  given  of  the  dishonour  within  fourteen  days  after  the 
<^  protest  is  taken."  It  was  probably  the  design  of  this  enact- 
ment to  establish  the  same  rule  regarding  notice  on  inland 
biUs  in  Scotland  as  in  England.  But  the  framers  of  the  act 
^eem  to  have  supposed  that  fourteen  days'  notice  was  sufficient 
in  England  to  preserve  recourse  on  the  billy  whereas  the  English 
rule  on  that  subject  relates  only  to  notice  of  the^ro^^^^,  notice 
on  tlie  bill  being  regulated  like  notice  on  foreign  bills.  The 
notice,  therefore,  which  is  required  in  Scotland  regarding  the 
(Ushonour  of  inland  bills  and  promissory-notes  depends  on  a 
statutory  rule,  which  has  no  analogy  either  to  our  own  law  re- 
garding foreign  bills,  or  to  the  law  of  England «.  This  rule 
is  not  applicable  either  to  bills  drawn  in  Scotland  and  accept- 
ed and  made  payable  in  England,  or  vice  versoy  such  bills  being 
accounted  foreign  bills  ^. 

It  has  been  decided,  agreeably  to  this  statute,  that  notice 
is  effectual,  though  not  given  to  the  drawer  or  several  of  the 
mdorsers  for  twelve  days  after  the  dbhonour  of  the  bill, 

>  The  9  and  10  Will.  III.  c.  17,  §  1,  and  Sand  4  Anne,  c.  9.  §  5,  authorise 
a  protest  in  England  on  inland  bills,  for  the  purposes  already  mentioned,  antea, 
443,  and  require  that  tueh  protest  shall  be  notified  within  fourteen  daya  after 
being  made.  Bat,  independently  of  all  question  about  the  protest,  tbe  claim 
for  the  amount  of  the  bill  cannot  be  preserved  without  reasonable  notice,  which 
notice,  as  stated  in  tbe  text,  depends  on  the  same  principles  as  with  regard  to 
foreign  bills. 

•  1  Bell,  418.19. 

'  This  was  held  in  Reynolds  v,  Syme,  4th  Feb.  1774»  Morr.  1598,  and  Per. 
guson  and  Co.  v.  Belsh,  17th  June  1803,  Morr.  App.  16,  with  regard  to  bills 
drawn  in  Scotland,  and  accepted  and  made  payable  in  England ;  and  the  same 
doctrine  eridantly  holds  as  to  bills  drawn  in  England  upon  and  made  payable  in 
Scotland.  '    '. 
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having  been  given  only  to  one  of  the  indorsers  when  the  bill 
was  dishonoured '. 

There  are  two  questions  under  this  act,  viz.  1*^,  Whether 
intimation  within  fourteen  days  must  be  made  by  the  holder 
to  every  party  against  whom  he  wishes  to  preserve  recourse? 
and,  2c^/y,  Whether  intimation  made  to  an  indorser  on  the 
last  of  the  fourteen  days,  so  that  he  cannot  give  notice  with- 
in that  period  to  any  preceding  indorser,  will  notwithstanding 
preserve  recourse  against  him.  These  questions  shall  be  dis- 
cussed when  we  consider  by  and  to  whom  notice  ought  to  be 
given. 

6.  Place  for  giving  notice. 

As  to  the  place  where  notice  of  the  dishonour  of  bills  or 
notes  should  be  given,  or  to  which  a  letter  of  notice  should  be 
addressed,  the  same  rules  appear  to  be  applicable  as  with  re- 
gard to  the  place  of  presentment  *.  It  has  been  explained  % 
that  due  diligence  ought  to  be  used  to  find  out  the  drawee's 
residence,  in  order  to  present  the  bill ;  and  the  same  diligence 
is  necessary  to  find  out  the  drawer  or  indorser's  residence,  in 
order  to  give  him  notice.  It  has  been  considered^  as  sufficient 
diligence,  to  inquire  at  the  last  indorser,  and  the  last  but  one, 
for  the  drawer's  residence,  in  order  to  give  notice  to  him,  the 
day  after  the  bill  became  due ;  and  on  the  latter  of  these  per- 
sons, who  alone  could  give  information,  not  being  at  home, 
to  call  back  next  morning,  when  information  was  got,  and 
notice  of  dishonour  immediately  given.  In  the  case  of  a  pro- 
missory-note, it  has  been  held  sufficient  to  inquire  at  the 
maker's  house  for  the  payee's  residence '.  But,  it  has  been 
considered  not  sufficient  to  inquire  for  an  indorser's  residence 
merely  at  the  place  where  the  bill  was  payable,  without  asking 
at  any  of  the  parties  to  the  bill,  or  searching  for  persons  of 
the  same  name  in  the  Directory  ^.  If  the  drawer  has  left  no 
notice  at  his  last  place  of  residence  where  he  is  to  be  found, 
and  the  holders  of  the  bill  have  made  inquiry  after  him  at  the 
person  through  whose  request  they  advanced  money  on  the 

>  Baird  v.  Belcb,  9th  July  1803^  sUtcd  by  Mr  Bell,  1,  419,  note  1. 

>  AnUa,  415.16-18,  &c.  •  Ibid. 

*  Browning  v.  KinneAr,  Gow,  82,  per  Dallas,  C.  J.,  confirmed  by  the  ferdict 
of  a  jury. 

*  Sturget  V.  Derrick,  Wigbtw.  76. 

*  Beveridge  v.  Burgew,  3  Camp.  262,  per  t>ord  £lleDborough. 
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bill,  they  will  be  excused  for  the  delay  of  notification  occa* 
eioned  by  their  not  finding  him  '.    In  a  case ',  where  a  party, 
not  knowing  the  address  of  the  immediately  preceding  indor^ 
sersy  wrote  to  inquire  about  it  at  his  brother,  who  had  taken 
the  bill,  and  some  delay  occurred  before  he  could  get  an 
answer,  it  was  decided,  that  the  indorsers  were  not  thereby 
discharged,  as  all  due  diligence  had  been  used,  and  as  there 
had  been  no  unnecessary  delay  in  giving  notice.     A  similar 
decision  was  given  more  recently  ^,  where  the  bill-holder  asked 
for  the  residence  of  the  defendant,  (an  indorser,)  at  a  party, 
(his  brother-in-law,)  who  had  signed  his  name  by  his  authority, 
but  got  no  information,  and  afterwards  not  only  notified  the 
dishonour  to  him,  but,  1^^,  directed  his  attorney  to  give  due 
notice,  in  consequence  of  which  a  letter  was  sent  to  the  defen- 
dant, addressed  to  the  place  where  the  bill  was  dated ;  and, 
2dly,  Having  desired  the  attorney  to  use  due  diligence  to  find 
out  his  residence,  the  latter  found  it  out  on  16th  October, 
(more  than  two  months  after  the  bill  became  due,)  and,  after 
consulting  the  plaintiff,  notice  was  sent  on  18th  October, 
The  Court  of  King's  Bench,  in  this  case,  held,   1st,  That 
notice  to  the  defendant's  brother-in-law  (who  had  acted  as  his 
agent)  was  notice  to  him ;  2dii/,  That  due  diligence  had  been 
used ;  Sdly,  That  the  plaintiff's  attorney  was  entitled  to  a  day 
in  order  to  consult  the  plaintiff,  after  getting  information  as  to 
the  defendant's  residence,  and  that,  therefore,  the  notice  was 
in  sufficient  time  on  18th  October,  as  he  was  entitled,  besides, 
to  a  day  for  giving  notice,  after  he  got  the  information  on  the 
16th.     A  statement  by  an  indorsee,  in  a  letter,  that  he  did 
not  know  the  drawer's  residence  "  till  within  these  few  days," 
has  been  held  not  to  imply  that  he  had  learned  it  sooner  than 
the  day  before  *. 

If  the  drawer  of  a  bill  calls  at  the  holder's  counting-house 
before  the  term  of  payment,  and  says  that  it  will  not  be  paid, 
and  that  he  has  no  fixed  residence,  but  will  call  again  and  see 
whether  it  is  paid,  the  holder  will  not  be  bound  to  seek  after 

*  Hodgaon  and  Donaldson  v.  Bushby,  18th  July,  2d  Dec.  1782,  Morr.  1609, 
ut  ravened  in  the  House  of  Lords. 

*  Baldwin  v.  Richardson,  1  B.  and  Cr.  245 ;  2  D.  and  R.  285. 

*  Firth  V.  Thrush,  8  B.  and  Cr.  387. 

*  Kirby  i;.  England,  2  C.  and  P.  300. 
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him,  but  he  will  be  held  to  have  taken  the  burden  of  inquiry 
on  himself.  The  holder  will  not  be  excused)  if  a  letter  of 
notification  has  failed  to  reach  the  party  in  time,  through  a 
mistake  in  the  address '. 

7.  Notice — by  whom  ? 

By  what  party  notice  must  be  given,  to  preserve  the  holder's 
recourse  against  the  party  receiving  it,  has  been  much  dis« 
cussed,  and  is  not  yet  satisfactorily  settled.     The  chief  pur* 
pose  of  notice  is,  that  the  party  receiving  it  may  secure  his 
relief  from  the  parties  liable  to  him  against  the  claim  made 
upon  him  under  the  bill  or  note ;  and,  therefore,  such  notice, 
if  it  does  not  state,  must  at  least  afford  him  reason  to  believe 
that  a  claim  will  be  made  against  him.     But  his  belief  of  this 
must  depend  much  on  the  party  from  whom  the  notice  pro- 
ceeds.   His  mere  knowledge  that  the  bill  or  note  has  not  been 
accepted  or  paid  affords  no  ground  for  such  a  belief;  because 
it  does  not  thence  follow  that  the  holder  wUl  resort  to  him  for 
payment.     Information,  therefore,  of  non-acceptance  or  non« 
payment  by  a  stranger,  who  has  no  concern  with  the  bill  or 
note,  and  does  not  act  for  any  party  to  it,  is  not  equivalent  to 
notice,  as  it  amounts  to  no  more  than  the  casual  knowledge 
now  mentioned '.     In  one  case,  indeed,  in  Scotland  \  private 
knowledge  seems  to  have  been  admitted  at  least  as  an  dement 

*  Pblpson  V,  Kneller,  4  Dunpb.  885,  1  Stark.  116,|Mr  liord  EIIenborDugb. 

'  Eisdale  V.  Sowerby,  11  East.  114,  wbere  the  delay  in  giving  notice  arosa 
from  sending  the  bill,  after  it  was  dishonoured,  to  a  bank  at  Birmingham,  in- 
stead of  a  bank  at  Liverpool.  In  the  Scotch  case  of  Henderson  r.  Diubie,  lOih 
Jan.  1799,  Morr.  App.  9,  it  was  held  to  be  a  good  excuse  fi»r  a  party  not  noti^^ 
ing  the  dishonour  of  a  bill,  that  be  himself  had  not  got  notice  in  time  from  tha 
bank  for  which  he  was  agent,  as  the  letter  to  him  was  miscarried*  From  tba 
address  being  rather  indefinite,  the  letter  had  been  sent  to  another  person  of  the 
same  name ;  and  it  may  therefore  be  doubted  whether  the  bank  should  not  bava 
suffered  for  this  consequence  of  neglect  in  the  address.  But  tbet«  was  bo  mlitake 
in  the  address,  it  being  correct  so  far  as  it  went. 

*  In  Mackensie  v,  Urquhart,  Jan.  Feb.  1731,  Morr.  1561,  the  Court  held  it 
V  irrelevant  to  stale  that  the  drawer  had  heard  of  the  dishonour  of  the  bill  by 
'*  means  of  third  parties,  since  he  was  to  rely  upon  notification  only  from  tba 
**  porteur  himself  or  his  order.**  In  the  Stirling  Banking  Company  o.  Dun- 
6ui8on*s  Representatives,  80th  Feb.  1784,  Morr.  1611,  the  Court  aiprcaiAd  >an 
opinion,  tliat  mere  hwwkdge  of  the  dishonour  of  a  bill  w«i  noi  cqutvalaoi  la 
notice. 

*  Irvine  v.  ^  1791,  Morr.  1617,  Bell's  Cases,  120. 
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of  notice.  But,  in  that  case  S  **  there  was  that  sort  of  inter- 
<<  course  among  the  parties,  which  left  it  to  be  inferred  that 
**  the  indorser  was  aware  not  merely  of  the  dishonour,  but  of 
<'  the  holder  looking  to  him  for  payment ;  particularly,  there 
'^  was  a  meeting  of  the  parties,  at  which  the  acceptor  made  a 
<^  partial  payment."  This  last  circumstance  shewed  that  the 
holder  was  m  cursu  of  enforcing  payment  from  the  acceptor ; 
and,  as  the  defender  seems  to  have  been  a  party  to  this  pay- 
ment, he  must,  from  it,  as  from  other  circumstances,  have 
been  convinced,  that  he  would  be  called  on  for  payment,  fail* 
ing  the  acceptor.  Supposing,  therefore,  that  this  case  were 
a  fit  precedent,  which  has  been  doubted  *,  it  cannot  impeach 
the  rule,  that  information  by  a  stranger,  or,  in  other  words, 
mere  casual  knowledge,  is  not  equivalent  to  notice '.  But,  if 
the  drawer  or  indorser  gets  information,  whether  from  the 
holder  or  not,  which  certiorates  him  that  the  latter  intends  to 
claim  recourse  from  him,  the  purpose  of  notice,  viz.  to  enable 
him  to  take  measures  for  his  security,  is  answered.  This  is 
the  only  principle  which  appears  capable  of  supporting  the 

1  1  Bell,  421,  note  Z 

'  Vid€  Mr  BeU't  remarks  on  it,  in  Uie  passage  cited  note  1. 

'  Vide  remarks  on  this  subject  in  Tindal  o.  Brown,  I  T.  R.  167.  There  are 
two  cases  iliostratiTe  of  the  same  principle,  Nicholson  o.  Gouthit,  2  H.  Bl.  612, 
and  Whiiefltid  v.  Satage,  2  Bos.  and  Pull.  277,  in  both  of  wbicb  recourse  was 
denied  for  want  of  notice,  although  the  party  claiming  it  knew,  before  the  term 
of  payment,  that  the  acceptor  of  the  bill,  in  the  one  case,  and  the  granter  of  the 
note  in  the  other,  could  not  pay  it,  being  insolvent.  In  Stewart  r.  Kennett, 
2  Camp.  177,  where  a  person  who  had  been  employed  by  the  original  parties  to 
a  bill  to  get  it  discounted  notified  its  dishonour  to  the  defendant,  and  told  him 
where  it  was  lying,  (be  having  then  no  connection  with  any  of  the  parties,) 
Lord  Ellenborough  held,  that  this  information  could  not  be  pleaded  as  notice  by 
the  holder,  though  it  might  if  the  witness  had  been  his  agent ;  and  farther  laid 
down,  that  *'  notice  must  come  from  the  person  who  can  give  the  drawer  or 
**  indorser  his  remedy  on  the  bill,  otherwise  it  is  merely  jin  historical  fact.'* 

There  is  one  case,  Brett  v.  Levctt,  13  East.  213^  where  it  was  allowed  to  be 
proved,  in  order  to  account  for  the  want  of  notice,  that  the  drawer,  on  the  day 
on  which  he  committed  an  act  of  bankruptcy,  being  asked  by  the  holder  whether 
the  bill  would  be  paid,  answered,  *'  No,  that  it  would  come  back.'*  The  ques- 
tion, however,  seems  to  have  turned  on  the  competency  of  admitting  evidence  as 
to  any  declaration  on  the  subject,  made  by  the  drawer  after  hu  bankruptty. 
Nothing  is  said  regarding  the  effect  of  this  declaration,  either  as  equivalent  to. 
notice,  or  as  amounting  to  a  waiver  of  it.  It  does  not  appear  Co  have  been 
either  the  one  or  the  dther.    ' 
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decision  last  cited  '  •  The  same  doctrine  may  perhaps  hav^ 
been  in  view  in  another  case ',  where  evidence  was  admitted 
to  prove  that  the  drawer  had  expressed  his  belief  to  the  holder 
that  the  bill  would  be  returned  unpaid ;  but  such  an  expres- 
sion of  belief  before  the  bill  toas  due,  would  not  probably  b^ 
held  equivalent  to  a  subsequent  certainty,  either  that  the  bill 
was  not  paid,  or  that  the  holder  claimed  recourse.  It  has 
been  held  at  Nisi  Prius ',  to  be  proof  of  the  drawer  having 
got  notice,  that  he  intimated  to  the  holder,  that  he  would  de- 
fend any  action  on  the  bill,  as  he  had  been  defrauded,  but  did 
not  then  allege  want  of  notice. 

The  English  courts  seem  to  have  at  first  too  much  nar- 
rowed the  limits  of  notice.  In  one  case  \  opinions  are  ex- 
pressed, that  notice  ought  to  be  given  in  all  cases  by  the 
holder.  But  the  only  point  as  to  notice  then  before  the  Court 
was,  whether  a  request  by  the  granier  of  a  note  to  the  de- 
fendant to  take  it  up  was  equivalent  to  notice  by  the  holder ; 
and  the  Court  may  probably  have  been  thus  led  to  lay  it 
down,  that,  in  that  casey  notice  could  proceed  only  from  the 
holder,  without  adverting  to  the  other  question  of  the  validity 
of  notice  by  an  indorser.  The  case  was  decided  on  another 
ground.  But  the  opinion  now  referred  to  was  followed  after- 
wards by  an  eminent  authority  ',  who,  after  citing  the  opinion 
of  Mr  Justice  Buller,  as  importing  that  effectual  notice  could 
only  come  from  the  holder,  and  stating  that  it  had  been  fre- 
quently acted  on  since,  decided,  on  that  ground,  that  notice 
by  the  indorser  of  a  bill  could  not  be  available  to  the  holder. 
But  this  doctrine  seems  not  to  be  consistent  with  the  princi- 
ples which  have  been  since  established.  Ist^  It  appears  to  be 
settled,  that  notice  by  an  indorser  to  the  drawer,  or  a  prior 
indorser  of  a  bill  or  note,  will  enure  to  the  benefit  of  any  in- 
tervening party  ^.  No  intervening  party  can  have  a  claim 
against  the  drawer  or  prior  indorser,  without  paying  to  the 

>  1  Bell,  421.  '  Brett  v.  Le^ett,  495,  note  3. 

>  Wilkins  v.  Jadit,  2  M.  and  Malk.  41. 

*  By  the  Court  of  King's  Bench,  in  Tindal  v.  Brown,  1  T.  II.  167. 

*  P€r  Lord  Chancellor  Eldon,  in  ex  parte  Barclay,  7  Vet.  597.  It  is  re- 
marked in  Selwyn*8  Niti  Prius,  333,  note  25,  that,  when  his  Lordship  pronoun- 
eed  this  judgment,  he  was  not  aware  of  Lord  Kenyon*s  opinion  to  the  contrary 
in  Shaw  v.  Croft,  of  which  pott. 

*  Bayley,  255. 
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•party  who  gave  notice,  and  by  doing  so,  he  acquires  all  his 
i-ights,  and,  among  others,  the  benefit  of  the  notice  given  by 
him.  As  it  may  not  be  certain,  however,  whether  the  holder 
has  given  notice  to  all  the  prior  parties,  it  is  prudent  in  any 
indorser  from  whom  payment  is  demanded,  to  give  notice,  as 
soon  as  he  gets  it,  to  all  the  previous  parties,  in  order  to  secure 
his  recourse  against  them ' .  For,  if  he  has  got  notice,  it  will 
not  afford  him  any  defence,  that  the  holder  has  not  given  notice 
to  the  previous  parties,  from  whom  he  himself  is  entitled  to 
4^Iaim  recourse  '.  2<%,  Although  the  holder  of  a  bill  or  note 
should  give  notice  only  to  his  immediate  indorser,  he  may 
avail  himself  of  notice  to  any  prior  party,  whether  it  proceeds 
from  his  indorser,  or  from  some  earlier  indorser  to  whom  the 
latter  has  given  notice.  This  rule  is  conformable  with  the  pur- 
pose of  giving  notice,  as  the  party  receiving  it  is  put  sufficient- 
ly on  his  guard,  if  it  comes  from  any  person  who  has  a  right  to 
exact,  and  intends  to  exact  payment,  and  that,  whether  pay- 
ment is  exacted  by  that  party  under  his  right  of  recourse,  or  by 
the  holder.  Accordingly,  it  has  been  decided  in  two  cases  ^, 
where  actions  were  brought  by  the  last  indorsee  against  the 
drawer,  that  notice  to  a  drawer  or  indorser  by  the  plaintiff's  in- 
dorser was  available  to  the  plaintiff,  being,  held  sufficient  to 
,**  serve  all  the  purposes  for  which  notice  is  required,"  seeing 
the  drawer  or  indorser  was  thus  enabled  "  to  take  it  up  if  he 
*^  pleases,  and  he  may  immediately  proceed  against  the  ac- 
**  ceptor  or  prior  indorsers."  In  a  later  case  *,  it  was  decided 
by  the  Court  of  King's  Bench,  on  a  review  of  all  previous 
decisions,  that  the  holder  of  a  bill  may  avail  himself  of  notice 
given  by  any  person  who  is  a  party  to  it.  The  law  may, 
therefore,  be  now  considered  as  settled. 

•  Bayley,  255. 

,  '  Edwards  v.  Dick,  i  B.  and  A.  212.  In  this  case,  the  bill  was  accepted 
payable  at  a  particular  place  ;  and}  in  an  action  against  the  drawer,  be  objected 
teat  non-paynient  had  not  been  notified  to  the  acceptor.  Even  the  latter  would 
not  have  been  entitled  to  urge  such  an  objection,  as  an  acceptor  is  not  entitled  to 
notice.  But,  at  all  events,  the  plea  was  held  to  beytw  ttHii  to  the  drawer,  be- 
cause he  bad  got  notice. 

■  Per  Lawrence,  J.,  in  Jameson  v.  Swinton,  2  Camp,  373,  and  pef  Lord  EU 
lenborough  in  Wilson  p.  Swabey,  1  Surkie,  34<,  part  2 ;  vide  also  Bayley,  254. 

*  Chapman  v.Keane,  4  Nev.  and  Mann.  607. 

2  I 
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3d7y,  It  has  been  much  discussed^  whether  notice  of  dis« 
honour  by  the  acceptor  of  a  bill,  or  granter  of  a  note,  fve^ 
serves  the  holder's  recourse  against  the  party  .receiving  notice. 
In  a  case ',  where  the  granter  of  a  note  had  told  the  defendant^ 
an  indorser,  after  the  term  of  payment,  that  he  could  not  pay 
it,  and  asked  the  defendant  to  pay  it,  the  Court  of  King's 
Bench  held  that  the  plaintiff,  an  indorsee,  could  not  found  on 
this  as  effectual  notice.  In  another  case ',  where  the  acceptor 
of  a  bill  had  informed  the  drawer,  before  it  became  due,  that 
he  could  not  pay  it,  and  the  drawer  had,  in  consequence, 
agreed  to  pay  it,  it  was  held  that  this  could  not  be  considered, 
in  an  action  against  the  drawer,  as  notice  available  to  the 
plaintiff,  an  indorsee.  Again ',  where  the  acceptor,  before  a 
bill  became  due,  had  told  the  drawer  that  he  could  not  pay  it, 
but  gave  him  five  guineas  in  part,  on  taking  which  the  drawer 
promised  to  retire  the  bill,  this  was  found,  in  an  action  by  an  in- 
dorsee against  the  drawer,  not  to  be  equivalent  to  notice,  though 
the  plaintiff  was  held  entitled  to  the  five  guineas,  as  given 
to  the  defendant  for  his  use.  On  the  6ther  hand,  in  an  action^ 
by  the  holder  against  the  drawer,  where  it  appeared  that  the 
Acceptor  had  left  a  message  at  the  drawer's  house  that  the  bill 
was  dishonoured,  this  was  accounted  sufficient  notice ;  it  being 
held  that  ^*  it  made  no  difference  who  apprised  the  drawer, 
.^*  since  the  object  of  the  notice  toas^  that  the  drawer  might  have 
"  recourse  to  the  acceptor  J'  Afterwards  *,  in  another  action 
by  the  indorsees  against  the  drawer,  where  it  appeared,  that 
after  the  bill  had  been  presented  and  dishonoured,  the  accept 
toi*  wrote  a  letter  to  the  drawer  mentioning  the  dishonour,  and 
stating  that  the  bill  was  in  the  hands  of  the  plaintifis,  this  was 
held  to  be  sufficient  notice.  There  does  not  appear,  notwith-^ 
standing  the  conjecture  to  that  purpose  by  a  learned  author  % 
to  be  any  evidence  that  the  acceptor  acted  in  this  case  as  the 
plaintiffs'  agent.  But  there  is  a  distinction  between  these 
cases  where  the  acceptor's  intimation  was  held  equivalent  to 

'  Tindal  p.  Brown,  anUOf  432,  note  ^ 

*  Staples  V.  Okines,  1  £sp.  362>  per  Lord  Kenyon. 

'  Bakt;r  v,  Bircb,  3  Campb.  107,  per  Lord  Ellenboroujcb. 

♦  Shaw  p.  Croft,  per  Lord  Kcnyon,  Cbitty,  627,  note  d, 

*  Ro&her  p.  Kicran,  4>  Campb.  87»  per  Lord  EUenborough. 

•  Bayley,  234-5. 
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liotice,  and  the  previoui  cases  where  it  was  not.  In  the  latter, 
(if  we  except  the  first ',  where  a  degree  of  strictness  was  fol- 
lowed with  regard  to  notice  which  would  not  now  be  adopted,) 
the  acceptor  merely  stated,  before  the  bill  became  due,  that 
he  would  not  be  able  to  pay  it ;  but  the  drawer  had  no  notice 
even  from  the  acceptor,  after  it  fell  due,  which  could  Icjad  him 
to  believe  that  the  holder  had  presented  it,  or  looked  to  him 
for  payment.  In  the  other  cases,  the  acceptor,  after  the  tmn 
of  payment,  expressly  notified  its  dishonour^  so  that  the  drawer 
was  both  warned  of  the  probability  of  payment  being  demanded 
from  him,  as  it  had  been  demanded  from  the  acceptor,  and  was 
enabled  to  take  measures  for  his  indemnity  a:s  if  the  holder  or 
some  indorser  had  given  him  notice.  The  principle  of  these 
decisions  appears  to  be,  that  such  notice  gives  a  party  as  much 
reason  to  expect  and  provide  against  recourse,  as  if  the  holder 
or  some  person  entitled  to  recourse  had  given  him  notice,  and 
this  is  the  more  natural,  as  notice  merely  reminds  parties  ()f 
an  obligation  to  which  they  are  previously  liable.  It  may 
therefore,  perhaps,  be  held,  that  notice  of  non-payment  by  the 
acceptor  or  granter,  after  payment  has  been  demanded,  is  as 
effectual  as  by  the  holder  or  an  indorser. 

It  is  obviously  expedient  that  a  verbal  notice  should  be 
given,  not  by  the  holder  in  person,  but  by  some  third  party, 
that  he  may  be  competent  to  prove  it  '• 

8.  Notice — ^to  whom  ? 

Notice  must  be  given  to  all  parties  from  whom  the  holder 
intends  to  claim  recourse  ^.  But  it  is  not  necessary  to  the 
acceptor  of  a  bill,  or  maker  of  a  note,  because  they  are  liable, 
at  all  events,  as  primary  debtors,  and  as  they  have  no  recourse 
against  the  other  parties,  cannot  derive  any  benefit  from  notice. 

*  Tindal  v.  Brown,  432,  note  4. 

•  Chitty,  52a 

'  This  poiut  wag  fully  discussed  in  Scotland,  in  Elliot  v.  Bell,  14ili  Fvb. 
1761,  Morr.  1606,  nthere  it  was  decided,  in  conformity  with  a  report  from 
Sir  Robert  Herries,  an  eminent  merchant,  that  the  holder  of  a  promissory. note, 
who  had  given  notice  only  to  the  last  indorser,  could  not  have  recourse  against 
the  prior  indorsei^,  to  whom  no  notice  liad  been  given.  This  decision,  of  course^ 
did  not  touch  the  question  as  to  the  holder's  title  to  avail  himself  of  the  notice 
given  to  such  indorsers  by  other  parties  to  the  bill  or  note,  which  must  be  de- 
cided on  the  principles  already  explained. 

2  1  2 
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For  example,  it  has  been  held ',  that  the  makers  of  a  tioie 
payable  at  a  particular  banking-house,  but  of  which  payment 
was  refused  on  the  ground  of  '^  no  effects,"  were  not  entitled 
to  notice ;  and  in  another  case,  where  the  drawer  and  drawee 
of  a  bill  were  considered  as  identical,  it  was  held  to  be  a  pro^ 
missory-note,  and  the  drawer's  executors  were  subjected  in  pay-^ 
ment,  without  notice  of  the  dishonour  to  him  *•  It  has  been  also 
repeatedly  decided,  that  the  acceptor  of  a  bill  payable  at  a 
certain  place,  for  instance,  at  the  house  of  his  bankers,  was  not 
entitled  to  notice,  because  he  was  bound  to  see  that  payment 
was  made  there  ^»  In  case  of  the  bankruptcy  of  the  drawer 
or  of  an  indorser,  and  a  sequestration  or  commission  of  bank- 
ruptcy against  him,  notice  should  be  given  to  the  bankrupt, 
or  to  the  trustee  vested  with  his  estate  for  behoof  of  his  cre- 
ditors ^ ;  at  least,  it  will  be  no  excuse  for  want  of  notice,  that 
his  estate  is  vested  in  assignees,  provided  his  house  is  still 
open,  whether  in  possession  of  a  messenger  or  not  ^,  so  that 
notice  left  there  would  reach  his  assignees.  Whether  the 
holder  is  bound,  after  a  bankrupt's  house  is  shut,  to  go  in  quest 
of  assignees  for  the  purpose  of  giving  them  notice,  has  not 
been  determined  ^.     It  has  been  found  in  England,  that,  even 

'  Pearae  v.  Pembertley  and  others,  3  Campb.  261, /wr  Lord  Ellenborough. 

'  Roach  v.  Ottler,  I  M.  and  Ryl.  120. 

'  Firat,  in  Smith  v.  Thatcher,  4  B.  and  A.  200,  where  the  defendants  had 
accepted  a  bill  payable  at  a  certain  banking-bouse,  but  had  no  effects  there  when 
it  was  presented,  it  was  held,  on  that  ground,  that  they  were  not  entitled  to 
notice  of  non-payment,  doubts  being  expressed  whether  the  acceptor,  in  such  % 
ease,  could  be  at  all  entitled  to  notice,  seeing  it  might  be  held  that,  by  making 
the  bill  payable  at  a  banker's,  he  constituted  the  banker  his  agent,  and  thus  a 
rcAisal  by  the  banker,  whether  he  bad  effects  or  not,  was  a  refusal  by  him.  Id 
the  next  case,  Edwards  «.  Dick,  4  B.  and  A.  212,  the  same  doubu  were  ex- 
pressed on  this  point,  but  h  was  not  necessary  to  decide  it,  as  the  want  of  notice 
to  the  acceptor  was  pleaded  by  the  drawer,  to  whom  the  plea  was  held  to  be 
incompetent.  At  last,  in  Treacher  v,  Hinton,  4  B.  and  A.  417,  it  was  settled, 
after  full  consideration,  by  the  whole  Court  of  King*s  Bench,  that  the  acceptor 
of  a  bill  payable  at  a  banker's  was  not,  in  any  case,  entitled  to  notice  of  non- 
payment, the  banker  being  truly  his  agent ;  so  that  the  banker's  refusal  to  pay 
was  a  refusal  by  the  acceptor,  and  it  being  besides  the  duty  of  the  latter  to 
ascertain  that  payment  bad  been  made. 
«  «  Chitty,  529;  1  Bell,  421. 

*  Johnston  ex  porU,  1  Mont,  and  Ayrt.  622. 

•  Rohde  and  Campbell  v.  Proctor,  4  B.  and  C.  dl7 ;  6  D.  and  R.  6ia  In 
this  case,  the  law  was  laid  down,  subject  to  the  resenratio'n  stated  in  the  text,  by 
Mr  J.  Bayley,  delivering  the  opinion  of  the  Court  of  King's  Bench.     In  the 
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lifter  a  commission  of  bankruptcy  is  issued,  but  before  assig^ 
nees  are  cbosen,  notice  to  the  bankrupt  is  good ;  because,  till 
the  election  of  assignees,  he  still  represents  his  estate  ' .  The 
same  rule  would  probably  be  adopted  in  Scotland  at  any  time 
after  bankruptcy,  but  before  the  estate  is  vested  in  a  factor  or 
trustee  for  behoof  of  the  creditors.  If  the  party  be  dead, 
notice  ought  to  be  given  to  his  executor*.  In  one  case  ^,  it  was 
held,  that  notice  to  a  person's  known  agent  was  not  in  general 
sufiScient,  though  it  was  doubted,  but  not  decided,  whether, 
in  that  case,  the  agent  had  not  continued  to  represent  his 
principal  throughout  the  transaction.  If  the  party  concerned 
has  gone  abroad,  the  rules  as  to  notice  appear  to  be  the  same 
which  have  been  explained  as  to  presentment*. 

It  is  now  settled,  both  with  regard  to  foreign  and  inland 
bills,  as  well  as  promissory-notes  and  bankers'  checks,  that  it 
is  not  necessary  to  give  notice  to  the  drawer,  in  order  to  charge 
an  indorser.  Each  indorser  is  considered,  with  reference  to 
the  holder,  as  a  new  drawer,  who  is,  therefore,  directly  liable 
to  him^  whether  the  original  drawer  be  chargeable  or  not  *. 

Notice  to  one  of  several  partners,  or  joint  drawers  or  in- 
dorsers,  is  considered  as  notice  to  all  ^ ;  and,  where  one  of 

farmer  edition,  I  ventured  to  state  the  rule  more  absolutely,  bui  I  am  now  con- 
vinced, that  it  is  safer  to  adopt  the  reservation  suggested  by  the  learned  Judge. 

■  Moline  ex  parte,  19  Ves.  216.  '  Vide  aniea,  416. 

'  Crawford  v.  Maxwell,  lltb  Nov.  1737,  Elchies,  No.  17,  v.  BiU. 

*  Antea,  415-6. 

*  In  an  early  case,  Pardo  v.  Fuller,  Comyns,  579,  it  was  decided  that  the 
bolder  of  a  bill  was  bound,  in  an  action  against  an  indorser,  to  prove  that  be 
had  given  notice  to  the  drawer.  But  the  contrary  doctrine,  as. stated  in  the  text, 
was  laid  down  in  Bromley  v.  Frazer,  1  Str.  441,  where  the  point  was  fully  dis- 
cussed with  regard  to  foreign  bills.  The  same  rule  was  settled  with  regard  to 
inland  bills,  and  was  likewis&  held  appliciU>l«  to  promissory-notes,  in  Heylin  v» 
Adamson,  2  Burr.  669.  In  Rickford  t;.  Ridge,  2  Campb.  539,  which  was  an 
dction  of  recourse  by  the  holder  of  a  banker's  check  against  the  party  from  whom 
he  got  it.  Lord  Ellenborough  laid  it  down,  **  That  the  holder  of  a  checque  is  nol 
'^  bound  to  give  notice  of  its  dishonour  to  the  drawer,  for  the  purpose  of  char- 
*'  ging  the  person  from  whom  he  received  it.** 

*  This  was  held  in  Forthouse  t;.  Parker,  1  Campb.  82  where  a  bill  having 
been  drawn  by  a  person  as  agent  of  three  parties,  on  one  of  these  parties,  and 
accepted  by  his  authority,  Lord  Ellenborough  held  that  this  acceptance  was 
evidence  of  its  being  regularly  drawn,  and  that,  as  it  farther  proved  that  one 
of  the  patties  knew  of  the  bill,  there  was  no  need  of  notice,  since  the  know- 
ledge of  one  of  these  drawers  was  the  knowledge  of  all.  It,  of  course,  follows 
that  express  notice  given  to  one  of  them  would  be  held  as  notice  given  to  all. 
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them  is  likewise  accepter,  Iii&  acceptance,  implyiDg  knowledge 
of  the  bill,  will  stand  as  notice  to  all  of  them  '•  Notice  to  a 
clerk  of  the  drawer  and  indorser,  given  at  his  place  of  busi- 
ness, will  be  as  effectual^ as  to  himself;  but  not  when  it  is 
given  in  a  place  not  appropriated  to  the  master's  business '. 

The  holder  may  select  for  recourse  what  parties  he  chooses, 
by  giving  notice  to  tlicm  alone.  For  instance,  if  he  gives  no- 
tice only  to  an  intermediate  indorser,  all  the  parties  subsequent 
to  that  indorser  will  be  discharged.  But,  if  this  indorser 
gives  notice  in  due  time  after  receiving  it,  to  one  or  more  of 
the  parties  prior  to  him  in  the  bill  or  note,  his  notice  will  not 
only  preserve  his  own  recourse,  but  will  enure  to  the  benefit 
of  the  holder,  if  he  chooses  to  claim  agednst  these  parties. 
Such  is  the  general  rule  as  to  bills  or  notes.  But  it  is  a  ques- 
tion whether  that  rule  is  limited  as  to  inland  bills,  by  the  act 
12  Geo.  III.  c.  72,  which  provides,  §  41,  that  "  it  shall  bQ 
"  sufficient  to  preserve  the  said  recourse,"  (viz.  against  the 
drawers  or  indorsers  of  inland  bills,  and  the  indorsers  of  pro- 
missory-notes,) "  if  notice  is  given  of  the  dishonour. within 
"  fourteen  days  after  the  protest  is  taken."  These  wprds 
seem  to  import,  that  recourse  shall  not  be  preserved,  at  least 
to  the  person  taking  the  protest,  viz.  the  holder,  unless  against 
those  parties  to  whom  notice  is  so  given.  No  limitation  vA 
stated  as  to  the  person  giving  notice,  and  therefore  it  seems  to 
be  equally  good,  whether  from  the  holder,  or  from  other  par- 
ties, but  under  condition  that  it  shall  not  be  available  to  the 
holder,  unless  given  within  the  time  specified.  But  the  ques- 
tion is,  whether  such  notice,  though  given  beyond  the  time 
specified,  not  by  the  holder,  but  by  an  indorser,  would  be  ef* 
fectual,  at  least  to  such  indorser^  or  would  be  ineffectual  to 
atiy  purpose  whatever ;  so  that  an  indorser,  who  got  notice 
only  on  the  fourteenth  day,  and  was  thus  prevented  from  giv- 
ing it  to  prior  parties  within  the  fourteen  days,  must  thus  lose 
his  recourse  against  them,  though  he  himself  remains  liable 
to  the  holder  ?  The  act  does  not  seem  intended  thus  to  sub- 
vert a  privilege  conferred  by  common  law  on  the  indorsers  of 

In  Bignold  v.  Water  house,  1  M.  and  S.  259,  Lord  Ellenboroaglt  Itjs  it  dows* 
as  a  general  rule,  **  that,  where  several  are  concerned  togedier  in  partnership, 
"  noii(;e  to  one  is  equivalent  to  notice  to  all.'*     Vide  also  1  Bell)  480.  '    -  *    - 
'   Vide  Porthousc  v.  Parkvr,  501,  note  5.  *  1  BcU,  420.    < 
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all  bills  or  notes,  inland  as  well  as  foreign, '  Viz.  the  right  of 
preserving  their  recourse,  by  giving  notice  in  a  reasonable 
time  after  they  receive  it,  and  such  a  privilege  cannot  be  con- 
sidered as  taken  away,  without  express  words. 

Accordingly,  this  privilege  seems  to  have  been  admitted 
as  between  an  indorser  and  prior  indorsers  in  cases  of  pro- 
missory-notes, although  they  are  included  under  the  act  12 
Geo.  III.  c.  72,  §  41.  In  one  case  \  the  notice  by  an  indor- 
ser having  been  only  put  into  the  Post-office  on  the  fourteenth 
day  after  the  protest,  and  not  having  reached  the  indorser  to 
whom  it  was  addressed  till  the  nineteenth  day,  he  was,  notwith- 
standing, held  liable  in  recourse,  as  the  delay  arose  from  not 
getting  his  address  in  time,  on  the  ground  that  it  was  suffi- 
cient, as  between  indorsers,  that  there  had  been  no  improper 
negligence  in  giving  notice.  Although  this,  being  the  case 
of  a  promissory-note,  fell  under  the  act  12  Geo.  Ill,  it  was 
maintained  with  success,  that  this  act  did  not  apply  to  the  case 
of  indorsers  inter  se.  The  same  principle  was  adopted  in  an- 
other case ',  where,  in  a  question  under  a  promissory-note,  as 
to  the  intimation  by  one  indorser  to  another,  both  residing  in 
Scotland,  it  was  determined,  without  reference  to  the  statutory 
period  of  fourteen  days,  that  the  notice  was  insufficient,  as  not 
made  within  a  reasonable  time,  having  been  neglected  for 
three  days  after  the  party  giving  it  had  received  notice.  In 
another  case,  delay  to  notify  the  dishonour  of  a  note  for  twenty-- 
one  days  after  the  protest,  was  excused,  by  the  circumstance 
of  the  party  himself  not  having  got  notice  sooner,  though  he 
was  probably  allowed  too  great  latitude  even  op  that  principle^ 
having  got  notice  on  12th  August,  and  not  having  given  any 
till  the  14th,  although  the  other  party  lived  in  the  same  town  ^. 
In  another  case  *,  where  the  holder  of  an  inland  bill  had  not 
given  notice  to  an  indorser  for  seventeen  days  after  the  pro- 
test, not  being  able  till  then  to  get  his  address,  the  Court  held 
that  there  was  sufficient  notice.  This  decision  seems  to  be 
justified  on  the  ground  that  notice  could  not  be  given  sooner* 
But  another  ground  for  it  appears  more  questionable,  viz. 

*  Carrick  o.  Harper,  23d  May  1790,  Morr.  1614. 
'  Batcbin  v,  Orrs,  June  1792,  Morr.  1619. 

*  HenderMo  i),  Dutbie,  19th  Jan.  1799,  Morr.  App  9,  v.  Bill. 

*  Andrew  v.  Adam,  2d  June  1812,  F.  C. 
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that  the  same  strictness  of  negotiation  is  not  required  betweeb 
the  indorsee  or  holder  and  the  indorser,  as  between  the  former 
and  drawer.  It  may  be  true,  that  between  one  indorser  and 
another,  the  act  12  Geo.  III.  c.  72,  does  not  apply,  and  that 
therefore  reasonable  notice  forms  the  only  rule  between  them. 
But  the  act  is  express  as  to  the  necessity  of  the  holder  giving 
notice  within  fourteen  days,  in  all  cases  whatever. 

It  is  not  indispensable,  under  the  act,  to  preserve  the  holder's 
recourse  against  a  particular  indorser,  that  he  should  give  no- 
tice within  the  fourteen  days,  not  only  to  that  indorser,  but  to 
all  the  previous  parties,  or,  that  he  should  give  this  indorser 
notice  in  such  time,  that  he  may  be  himself  enabled  to  give  it 
within  the  fourteen  days  to  the  several  parties  liable  to  him. 
The  act  bears,  that  the  holder  shall  preserve  his  recourse 
either  against  the  drawer  or  indorsers,  by  giving  them  notice 
within  the  time  specified ;  and  it  is  thus  implied,  that  his  re- 
course against  any  party  ¥rill  be  preserved  by  giving  him  no- 
tice within  that  time,  though  he  should  give  no  notice  to  any 
other  party,  and  though  this  party  should  not  receive  his  notice 
till  the  fourteenth  day.  This  view  of  the  act,  indeed,  is  con- 
formable with  a  principle  at  common  law,  viz.  that  the  holder 
preserves  his  recourse  against  all  to  whom  he  gives  notice. 
But  the  act  imports,  that  he  cannot  avail  himself  of  any  no- 
tice g^ven  beyond  the  fourteen  days,  whether  from  himself  or 
from  another  party  %  though  it  does  not  say  that  such  no- 
tice shall  be  ineffectual  to  the  party  giving  it,  if  given  within 
a  reasonable  time  after  he  gets  notice.  This  case,  not  being 
apparently  contemplated  by  the  act,  must  be  determined,  by 
the  rules  of  common  law,  in  favour  of  the  party  giving  such 
notice.  Nor  was  it  probably  contemplated,  that  the  holder 
would  be  enabled  to  avail  himself  of  notice  by  other  parties 
to  the  bill,  if  given  within  the  fourteen  days,  but  not  if  it  was 
given  beyond  that  period,  though  it  might  be  available  to  the 
party  giving  it.  But  the  words  of  the  act,  combined  with  the 
rules  of  common  law,  appear  to  warrant  no  other  doctrine*. 

'  There  appeart,  therefore,  to  be  strong  ground  for  doubting  the  reasons 
given  for  the  judgment  in  Andrew  o.  Adam,  as  already  stated*  503|  note  4. 

'  I  feel  considerable  di65dence  in  stating  the  foregoing  view  of  Che  act  12 
Geo.  111.  c.  72,  as  it  differs  somewhat  from  that  taken  by  a  learned  author 
who  has  discussed  the  same  subject ;   1    Bell,  4V0.     There  do  not  appear  to 
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When  a  bill  has  been  presented  to  a  bank  where  it  is  pay* 
able,  and  refused  for  want  of  advice,  of  which  due  notice  is 
given  to  the  plaintiff  and  indorser,  and  by  him  to  his  prior 
indorser,  it  does  not  affect  his  right,  on  retiring  it,  to  sue  this 
indorser,  that,  in  consequence  of  its  having  been  subsequently 
presented  at  another  bank,  and  refused  from  inaccurate  spell- 
ing in  the  name  of  one  of  the  indorsers,  the  inaccuracy  was 
rectified,  and  the  bill  again  presented  at  the  second  bank  and 
refused,  this  being  held  unnecessary,  after  presentment  at  the 
first  bank,  where  the  bill  was  payable  '• 

9.  Notice,  when  unnecessary  ? 

When  a  person  is  not  a  party  to  a  bill  or  note,  though  he 
has  given  it  to  the  holder,  he  cannot  insist  on  the  same  strict- 
ness  of  negotiation  and  notice  as  a  drawer  or  indorser.  No 
doubt,  a  person  who  has  transferred,  by  mere  delivery  to  a 
third  party,  certain  notes  payable  to  the  bearer,  without  in- 
dorsing his  name  on  them,  is  entitled  to  due  notice  of  their 
non-payment,  and  is  freed  from  all  recourse  on  them  by  want 
of  such  notice «.  In  the  case  now  referred  to,  the  defendant, 
from  having  been  bearer  of  such  notes,  was  in  some  sense  a 
party  to  them.  But,  in  a  case '  where  a  party  took,  in  satis- 
faction  of  a  bill  due  to  him,  (though,  as  was  held,  not  as  a 
substitute  for  it,)  a  bill  drawn  by  a  third  party  whose  name 
was  not  on  the  first  bill,  and  the  last  bill  was  dishonoured,  but 
the  dishonour  not  intimated  to  the  drawer,  it  was  held,  that 
the  creditor  might  recover  on  the  first  bill  against  the  parties 
to  it,  to  whom  the  negotiation  of  the  other  bill  was  jus  tertiu 
On  that  principle,  it  was  superfluous  to  give  them  notice  of 
its  dishonour.  It  has  been  also  held  %  in  an  action  for  a  debt 
against  a  party  who  had  handed  over  a  note  to  the  plaintiff  in 
payment  of  the  debt,  without  indorsing  it,  that  it  was  not  ne-> 
cessary  to  prove  presentment  of  the  note  to  the  maker.  It 
cannot  here  be  urged,  as  by  direct  parties  to  bills,  that  strict 
adherence  to  the  rules  of  negotiation  is  necessary  for  their  se- 

be  any  decisions  applicable  to  the  subject,  except  those  which  have  been  already 
cited. 

*  Leonard  v.  Wilson,  4  Tyrwh.  415. 

*  Camidge  o.  Allenby,  6  B.  and  Cr.  373. 
'  Bishop  V.  Rowe,  :\  M.  and  S.  362. 

*  Goodman  o.  Coates,  I  M.  and  Rob.  221. 
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curity  and  currency ;  nor  is  there  the  some  objection^  as  in  that 
case,  against  inquiring  into  the  injury  which  may  haye  been 
suffered  by  failure  in  negotiation.  On  the  other  hand,  when 
the  acceptor  of,  or  any  other  obligant  in  a  bill,  has  drawn  or 
indorsed.another  bill  in  payment  of  it,  neglect  to  notify  to  him 
the  dishonour  of  the  last  bill  releases  him,  not  only  from  it,  but 
also  from  payment  of  the  first  bill '. 

Persons  who  have  given  a  bill  or'  note  without  their  names 
being  on  it ',  or  who  are  bound  for  payment  of  it  by  a  separate 
letter  of  guarantee,  do  not  seem  entitled  to  the  same  strict- 
ness of  negotiation  as  if  they  had  been  direct  parties ',  though 
it  is  not  easy  to  fix  a  certain  rule  as  to  the  negotiation  they 
may  require.  It  may  perhaps  be  held,  that  they  are  entitled 
to  fair,  though  not  rigid  negotiation, — ^for  example,  to  get 
notice  of  dishonour,  not  so  soon  as  is  required  in  bills,  but 
within  such  time  as  may  enable  them  to  protect  themselves 
from  loss,  and  that,  if  the  holder  fails  in  Uiese  requisites,  he 
must  shew  that  the  guarantee  has  not  thereby  suffered  da- 
mage. But  it  does  not  seem  to  have  been  quite  settled  where 
the  onns  probandi  on  this  point  lies ;  for,  in  the  cases  referred 
to,  there  has  been  either  direct  proof  of  injury,  or  proof  that 
there  could  be  no  injury.  Thus  %  the  holder  of  a  bill,  which 
was  said  to  be  included  under  a  guarantee  by  the  defendants^ 
was  cut  off  from  recourse  against  them,  as  he  had  neither  pre- 
sented the  bill  nor  Notified  its  non-payment,  either  to  the 
drawers  or  the  guarantees,  though  the  acceptors  did  not  be- 
come bankrupt  for  a  year,  or  the  drawers  for  eight  months 
.  afterwards,  so  that,  but  for  his  neglect,  he  might  have  secured 
payment,  or  the  guarantees  might  have  made  good  their  re- 
lief. On  the  other  hand^,  it  was  held  to  be  no  defence  to  a 
guarantee  against  payment  of  a  bill  drawn  fok*  a  debt  for 
which  he  had  become  bound  on  the  acceptor's  account,  that 
it  had  not  been  presented  at  the  term  of  payment,  when  such 
presentment  would  have  done  no  good,  as  the  acceptor  had 
previously  become  bankrupt.    Again ^,  where  the  plaintiff  had 

1  Bridges  v.  Bciry,  3  Taunt  130. 

•  Van  Wart  v.  Woollcy,  3  B.  and  Cr.  439;  5  D.  and  R.  374. 

«  PhtUips  V.  Attling,  2  Taunt.  206.  *.  Ibid. 

»  Warrington  v.  Furbor,  8  East.  842. 

*  Swinyard  v.  Bowes,  5  M.  and  S.  62. 
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got  from  the  defendant,  but  without  his  ifiddrsation,  a  bill' 
drawn  by  him  upon  and  accepted  by  a  debtor  of  his,  and  the 
bill  was  dishonoured  on  4th  February,  but  no  notice  given  to 
the  defendant,  it  being  proved,  however,  that  betweert  4th 
and  11th  February,  at  which  last  date  the  acceptor  became 
bankrupt,  he  could  not  have  paid  the  bill,  the  defendant  was 
held  not  to  be  discharged  for  want  of  notice,  as  he  had  not. 
suffered  loss.  In  another  case  ',  where  the  holder  of  a  bill 
notified  the  acceptor's  insolvency  to  a  guarantee  before  the  bill 
became  due,  the  latter  was  found  not  entitled  to  object  that 
there  had  been  no  regular  presentment,  or  notice  of  non- 
payment, as  he  could  not  have  suffered  any  injury  through  the 
want  of  them.  Although  none  of  these  cases  decides  the 
question  of  onus  probandi^  yet,  as  it  was  undertaken  by  the 
holder,  in  the  third  and  fourth  cases  now  cited,  it  seems  rathei* 
to  be  implied  that  it  remains  with  him. 

Such  is  the  law,  so  far  as  it  pan  be  deduced  from  the 
English  authorities,  regarding  guarantee  as  applicable  to  bills. 
What  is  the  law  of  Scotland  on  the  subject  it  is  difficult  to 
say.  In  two  early  cases,  one  mentioned  by  Forbes,  and  the 
other  shortly  noticed  by  Lord  Elchie*',  it  is  said  to  have  been 
held,  that  a  person  granting  a  letter  of  credit  guaranteeing  a 
bill  was  entitled  to  the  same  notice  of  its  dishonour  as  an  obli- 
gant  on  the  bill.  On  the  other  hand,  it  has  been  repeatedly 
held,  that,  when  a  person  guaranteed  a  certain  advance  to  be 
made^to  another  party,  the  creditor  might  make  good  the  gua- 
rantee against  him  on  instructing  the  advance,  without  noti- 
fying it  to  him  at  the  time  of  making  it,  or  giving  notice  of 
the  debtor's  failure  to  pay,  as  of  the  dishonour  of  a  bill.  This 
was  held  as  to  ^  letter  of  credit  for  advances  made  by  bills, 
though  the  letter  did  not  specially  refer  to  the  mode  of  ad- 
vance, where  no  notice  was  given  except  by  raising  the  action, 
after  the  principal  debtor  had  become  bankrupt,  and  had 
absconded '.  In  another  case,  where  a  letter  of  credit  had 
been  given  for  the  purchases  to  be  made  by  a  certain  indivi- 

*  Ilolbrow  V.  Wilkins,  1  Barnew.  and  Crensw.  10;  2  l}ovi\.  and  R^K  59; 
vih  also,  AS  illustratiii);  the  name  doctrine,  the  opinions  expressed  by  the  Court 
in  the  case  of  Van  War^  v,  Woolley,  3  B.  and  Cr.  439;  5  D.  and  llyl.  374. 

*  Alexander  v.  Wood,  20Lh  Nov.  1735,  £lchies,  No.  8;  Ewing  v.  Duroelt, 
Forbes  10?  Morr.  8219. 

'  Mau»ficld  i;.  Weir,  9ib  June  1749,  Morr.  8:22  k 
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dual  within  a  limited  time,  the  granter  of  the  letter  was  mad^ 
liable,  without  notification,  although  the  principal  debtor  had 
in  the  meantime  become  bankrupt ;  the  majority  of  the  Court 
holding,  without  laying  down  a  general  rule,  that,  in  this  case, 
where  the  amount  of  furnishings  was  not  great,  and  the  period 
of  the  letter  limited,  no  notice  was  necessary  ^  In  a  case  ^, 
where  a  person  had  granted  a  letter  agreeing  to  guarantee 
such  sums  as  another  party  might  draw  for,  thus  directly  re- 
ferring to  bills,  the  Court  sustained  recourse  against  him  on 
the  letter,  after  the  principal  debtor's  failure,  though  no  notice 
had  been  given  him,  either  of  the  advances  on  the  bills,  or  the 
balance  unpaid,  which  had  been  due  for  some  time  before. 
In  a  later  case »,  where  the  defender  had  granted  a  letter  of 
guarantee  for  a  promissory-note,  bearing,  that  the  note  was 
to  be  renewed  for  four  months  longer,  and  had  afterwards,  in 
another  letter,  agreed  to  the  renewal,  and,  at  the  same  time, 
expressed  his  understanding  that  the  money  was  to  lie  for  a 
considerable  time,  he  was  held  not  to  be  released  by  the  cir- 
cumstance of  no  renewal  having  been  taken,  or  notice  given 
of  the  non-payment  of  the  first  note,  and  no  diligence  having 
been  done  on  it  for  several  months  after  it  became  due.  But, 
in  a  case  ^,  where  the  defender  had  granted  a  letter  of  gua- 
rantee, which  was  held  to  apply  to  certain  bills,  the  Court 
decided,  though  ultimately  with  hesitation,  that  the  circum* 
stance  of  the  holder  having  failed  to  protest  certain  of  these 
bills,  when  they  became  due,  against  the  different  parties  to 
them,  though  all  these  parties  had  previously  become  bankrupt, 
and  the  holder  had  ultimately  drawn  dividends  from  their  dif- 
ferent estates,  cut  off  his  claim  of  recourse  against  the  guaran- 
tees. Whether  there  is  any  difference  in  such  a  case  as  to  the 
guarantee's  liability,  between  want  of  protest  and  want  of  no- 
tice, when  all  the  parties  to  the  bills  have  previously  become 
bankrupt,  or  whether  the  guarantees  are  entitled,  in  either 
case,  to  require  strict  negotiation,  is  a  question  which  pro*- 
bably  requires  to  be  reconsidered* 

>  Ewing  p.  Wright,  2d  June  1808,  Morr.  App.  to  Letter  of  Credit,  1. 

*  Hamilton  v.  Curlisle  and  Dunlop,  ISth  June  1766,  Morr.  6227;  vide  also 
Stewart  V.  Frew,  17th  Feb.  1779,  noticed  ibid, 

'  '  Todd  r.  Davidfson,  3d  June  1828,  6  5.  and  D.  9(H»  and  F.  C. 

*  Alexander  p.  Scott,  mh  Nov.  1827,  6  S.  and  U.  151,  F.  C. 
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'  In  a  case  *  where  the  drawer  of  a  bill  had,  on  the  acceptor*s 
failure  to  retire  it,  promised  by  letter,  notwithstanding  an  al- 
teration on  the  bill,  to  retire  it  in  fourteen  days,  and,  within 
that  time,  sent  a  new  draft  on  the  same  acceptor  at  ten  days, 
which  he  desired  the  creditor  to  get  accepted,  and  advise 
speedily,  it  was  decided  that  the  creditor,  by  neglecting  to 
notify  the  non-acceptance  and  non-payment  of  this  draft  for  two 
years,  during  which  time  the  drawee  had  become  insolvent, 
had  forfeited  all  claim  even  on  the  first  bill.  In  another  case*, 
a  party  guaranteeing  the  regular  acceptance  of  bills  by  a  sepa- 
rate letter,  was  found  not  released  by  their  not  being  present- 
ed till  the  term  of  payment,  when,  in  consequence  of  the 
drawer's  intervening  failure,  acceptance  was  refused.  It  was 
held,  that  he  could  not  insist  on  earlier  presentment,  unless  it 
had  been  stipulated  in  his  letter  of  guarantee. 

If  the  indorser  of  a  bill  grants  a  separate  bond  to  the  hol- 
der, agreeing  to  pay  him  a  certain  sum  in  case  the  bill  is  not 
paid  within  a  specified  time^  he  cannot  plead  against  payment 
of  the  bond,  that  the  bill  has  not  been  duly  presented  for  pay^ 
ment,  or  notice  given  him  of  its  dishonour,  because  the  bond 
is  due  on  the  sole  condition  of  mm-payment  of  the  bill,  with- 
out reference  to  its  due  negotiation  ^.  So,  when  all  the  par- 
ties to  a  bill  are,  besides,  joint  obligants  to  the  holder  in  a 
bond  of  caution  for  payment  of  that  and  other  bills,  an  indor- 
ser, though  discharged  as  indorser  by  want  of  negotiation, 
will  be  liable  under  his  bond  of  caution,  unless  he  has  suf- 
fered damage  through  want  of  negotiation  ^.  An  obligant  in 
such  a  bond  of  caution,  whose  name  is  not  in  the  bill,  is  not 
entitled  to  plead  the  want  of  negotiation  *.  The  liability  of 
such  parties  seems  to  depend  on  nearly  the  same  principles 
as  that  of  guarantees. 

The  drawer  of  a  bill  will  not  be  considered,  in  an  action 
against  him,  as  dispensing  with  notice  of  its  dishonour,  al- 
though, in  the  apprehension  of  dishonour,  he  has,  before  the 
term  of  payment,  lodged  money  to  meet  it  with  two  subsequent 

>  Smith  V.  Wright,  26ih  Nov.  1829,  8  S.  D.  B.  124. 

*  NauoDal  Bank  v.  Robertson,  3d  Feb.  183S,  14  a  D.  B.  402. 

'  Murray  v.  King,  5  B.  and  A.  165. 

^  Jarron  o.  Smith  .and  Company,  17th  June  1803,  Morr.  App.  18,  o.  Bill. 

«  Ibid. 
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indorsers,  on  a  receipt  from  them  agreeing  to  repay  him  when 
they  are  exonered  from  the  bill,  since  they  are  held  to  be 
exonered  when  he  is  discharged  for  want  of  notice  *.  If  the 
indorsers  had  received  notice,  they,  by  giving  notice  to  the 
drawer,  might  have  preserved  both  their  own  and  the  holder's 
claim  against  him,  and  thus  the  deposited  money  would  have 
been  applicable  to  their  own  relief.  But,  in  the  case  cited, 
they  appear  to  have  got  no  notice,  since  no  claim  was  made 
against  them ;  and  the  drawer,  not  having  got  notice  either 
through  them  or  from  the  holder,  was  also  discharged^ 
10.  Want  of  notice,  when  excused? 
The  want  of  due  notice  to  an  indorser  has  been  found  not 
to  be  excused  by  parole  evidence  of  an*  understanding  by  him 
that  payment  was  not  to  be  exacted  till  after  the  term  of  pay- 
ment ;  it  being  held,  agreeably  to  the  doctrine  already  ex- 
plained <,  that  a  written  instrument  could  not  be  contradicted 
by  parole  evidence '. 

In  a  case  where  the  holder  of  a  bill,  on  payment  being  re- 
fused, protested,  and  gave  notice  to  the  drawers,  but  also  in- 
formed them,  that,  as  the  acceptor  hoped  for  money  to  pay 
it  from  a  friend,  he  would  do  nothing  on  it  for  a  few  days, 
unless  they  (the  drawers)  wrote  to  the  contrary,  it  was  de- 
cided that  they  could  not  be  discharged  by  his  not  giving 
second  notice^,  the  measures  proposed  as  to  the  acceptor 
being  held  to  be  adopted  by  him  merely  as  agent  for  the 
drawers,  and  not  as  renouncing  his  recoiu*se  against  them. 

If  a  bill  has  been  seized  by  the  Crown  under  a  writ  of  ex- 
tent before  it  is  due,  recourse  against  the  drawer  or  indorsers, 
it  is  said,  will  not  be  lost  by  neglect  to  give  them  notice  of 
its  dishonour,  because  the  Crown  cannot  be  injured  by  the 
negligence  of  its  servants  *. 

Neglect  or  delay  to  give  notice  may  be  excused  by  any 
cause  not  arising  from  the  holder's  fault,  which  has  rendered 
notice  impracticable ;  for  instance,  by  the  drawer  or  mdorser, 
for  whom  notice  was  intended,  abscondiDg  to  avoid  hiB  credi- 

>  Clegg  V,  Cotton,  3  Bot.  and  Pall.  241-8,  per  Ijurd  £Ueiibor0ugh»  confimed 
by  the  Court  of  King's  Bcneh. ,  ..  t 

•  Antea,  12-13.  '  Free  v.  Hawkins,  8  Taunt.  92* 

*  Forster  v.  Jurdiecon,  16  East  105. 
»  West  on  Extcnto,  28-9. 
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tors  ',  or  by  the  sudden  illness  or  death  of  the  holder  or  his 
a^ent,  who  was  employed  to  give,  notice,  or  any  other  acci- 
dent which  prevents  notice  from  being  given  *.  Such  grounds 
of  excuse  would  probably  be  sustained,  even  in  favour  of  the 
holder  of  an  inland  bill  or  promissory-note,  for  failing  to  give 
notice,  in  terms  of  the  act,  within  fourteen  days  after  the  date 
of  the  protest ;  for  such  an  enactment  must  be  understood  to 
except  those  cases  where  accident  has  rendered  the  literal 
fulfilment  of  it  impossible.  But  the  holder  will  not  be  ex- 
cused for  delaying  notice  after  the  impediment  to  his  doing 
so  is  removed.  It  has  been  held  that  a  party's  detention  from 
home  by  the  dangerous  illness  of  his  wife  is  no  excuse  for  not 
forwarding  to  a  prior  indorser  notice  of  dishonour  which 
reached  his  house  by  letter  during  his  absence,  as  he  was 
blameable  for  leaving  a  person  who  had  no  authority  to  open 
letters '.  The  loss  or  destruction  of  a  bill  aifords  no  excuse 
for  delaying  to  give  notice  of  non-payment  *. 

When  a  person  has  drawn  a  bill  without  having  effects  in 
the  drawee's  hands  down  to  the  time  of  its  presentment,  or 
having  any  other  claim  for  his  acceptance,  he  is  liable  in  ge- 
neral to  recourse,  whether  dishonour  be  notified  to  him  or 
not.  This  rule  is  subject  only  to  one  exception,  to  be  after- 
wards noticed,  where  a  person  subscribes  his  name  as  drawer 
to  an  accommodation-bill  for  some  of  the  other  parties.  The 
rule  follows  from  the  principle  of  notice,  which  is,  that  the 
drawer  has  reason  to  believe,  unless  told  the  contrary,  that  his 
draft  will  be  honoured,  and  that  therefore  as  the  folder,  by 
neglect  of  notice,  leads  him  to  suppose  .that  this  has  been 
done,  he  must  incur  the  risk  of  the  bill.  But  that  principle 
fails  when  the  drawer  has  neither  effects  in  the'  drawee's 
hands,  nor  any  claim  for  acceptance,  since  in  that  case  he 
must  expect  the  dishonour  of  the  bill  from  the  first.  It  has 
been  accordingly  settled,  both  in  Scotland  and  England,  that 
he  is  not  entitled  to  notice  in  such  a  case  ^.    He  cannot  eveu 

'  In  Walwyo  v.  St  Quintin,  1  Bos.  and  Pull.  652,  it  was  implitd  that  tbia 
would  have  afforded  a  good  excuse  in  law  for  want  of  notice,  but  Uie  jury  held 
that  it  was  not  consistent  with  the  fact. 

*  Several  cases  of  this  kind  are  put  in  Hilton  v.  Shepherd,  6  East.  15,  note, 
»  Per  Lord  Ellenborough  in  Turner  v.  Leach,  Chitty,  486,  note  b. 

*  Thackray  i>.  Blackett,  3  Campb.  164,  per  Lord  Ellenborough. 

*  This  doctrine  is  implied  in  an  early  caso,  Scott  v.  Cuckburn,  Dec.  1684, 
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plead  any  other  failure  in  negotiation  ;  for  instance,  that  the 

2  Brown,  Suppl.  66,  where  the  went  of  effects  by  the  drawer,  in  the  drawee's 
hands,  was  admitted  to  excuse  irregular  presentment.  But  it  was  held,  in  this 
case,  contrary  to  the  doctrine  now  adopted,  that  the  drawer  must  prove  that  he 
bad  effects.  Tlie  same  excuse  was  allowed  in  Mackenzie  v.  Urqubart,  Jan. 
Feb.  1731,  Morr.  1561,  where,  however,  it  was  held  erroneously,  that  the  drawer 
mu»t  prove  that  he  had  effects;  in  Littlejohn  v.  Allan,  12th  Dec.  1746,  Morr. 
1569;  and  in  Langley  v.  Hogg,  I7th  June  1748,  Morr.  1574.  In  all  these 
cases,  the  objection  was  directed  partly  against  the  regularity  of  the  protest.  In 
M*Adam  v.  M*William,  14th  June  1787,  Morr.  1613,  1  Bell,  429,  note  5, 
where  the  drawer  of  a  bill  objected  that  he  had  got  no  notice  of  its  dishonour, 
the  Court,  in  respect  that  the  drawer  had  no  effects  in  the  acceptor's  hands,  held 
that  he  could  not  insist  on  the  rules  of  strict  negotiation.  In  M*  Alpin  and  Com- 
pany's Creditors  p.  Parsons  and  Govatr,  21st  June  1792,  Morr.  1617,  effect 
seems  to  have  been  given  to  a  similar  answer  to  an  objection  made  by  the  drawer. 
Til.  that  the  bill,  though  it  became  due  on  27ih  June,  had  not  been  protested 
till  16th  July.  In  Hill  o.  Mensies  and  Anderson's  Trustees,  5th  June  1805» 
Morr.  A  pp.  v.  Billi  23,  the  same  answer  to  an  objection  by  the  drawer's  trustee, 
that  the  bills  in  question  had  not  been  protested  for  several  months  aAer  they 
became  due,  was  sustained.  A  contrary  doctrine  seems  to  be  implied  in  a  case, 
Fairbolmsv.  The  Sun  Fire-Office.  23d  June  1761,  Morr.  1588,  where  recourse 
against  the  drawer  of  a  bill  was  found  to  be  cut  off  by  neglect  to  notify  the 
dishonour  of  it  to  him,  though  he  bad  no  effects  in  the  acceptor's  hands.  But 
this  point  was  mixed  up  with  several  otliers,  and  the  case  cannot  be  viewed  as  a 
precedent,  in  opposition  to  those  which  have  been  now  cited. 

In  England,  the  first  case  in  which  this  point  was  solemnly  considered,  was 
that  of  Bickerdike  v.  Bolman,  1  T.  R.  405,  where  the  Court  of  King's  Bench 
held  tliat  the  drawer  was  not  entitled  to  notice,  seeing  the  drawee  had  no  effects 
6f  the  drawer  in  his  bands  from  the  date  of  the  bill  till  it  became  due,  but,  on 
the  contrary,  was  bis  creditor  all  the  time.  The  principle  of  that  decision,  par- 
ticularly as  explained  by  Mr  JusUce  Buller,  is,  that  the  presumption  that  the  bill 
will  be  honoured,  from  the  drawer  having  effects  in  the  drawee's  hands,  is 
obviated  by  the  fact,  that  he  has  no  such  effects.  Mr  J.  Buller  distinguishes  this 
case  from  that  of  Tindal  v.  Brown,  in  which  be  says  that  the  jury  once  found  for 
the  plaintiff,  on  the  ground  of  its  not  being  proved  that  the  drawer  had  suffered 
injury  from  want  of  notice,  by  stating  that,  in  that  case,  the  mere  acceptance  of 
the  bill  was  prima  fade  evidence  of  there  being  effects ;  and  no  evidence  was 
brought  to  redargue  it.  (In  Scotland,  as  already  explained,  this  presumption 
arising  from  the  acceptance  cannot,  in  general,  be  redargued  excepting  by  the 
drawer's  writ  or  oath. )  The  same  Judge  also  mentions  a  previous  case  tried 
before  him  at  Guildhall,  in  which  a  special  jury  bad  found  notice  to  the  drawer 
unnecessary,  as  he  had  no  effects  in  the  drawee's  hands. 

In  Rogers  v.  Stephens,  2  T.  R.  713,  being  the  case  of  a  foreign  bill,  it  was 
held  to  be  a  sufficient  answer  to  the  drawer's  plea  of  want  of  notice,  that  he  had 
no  effects  in  the  drawee's  hands ;  and  no  regard  was  had  to  an  offer  which  he 
made  to  prove  that  he  bad  been  authorised  by  a  third  party,  his  debtor,  to  draw 
Oh  the  drawee  for  a  sum  which  the  latter  owed  to  this  party,  and  that  he  bad 
settled  accounts  with  this  debtor  of  his,  believing,  from  the  want  of  notice,  tliat 
the  bill  had  been  honoured.     It  was  held  that  the  p!aintiff  could  not  be  affected 
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Ibill  of  note  has  not  been  protested  ',  although  it  has  been  sug^ 
gested  that  a  proteal;  is  expedient  when  recourse  is  to  be 
judged  of  by  the  law  of  a  foreign  country,  as  the  want  of 
effects  may  not  there  be  admitted  as  an  excuse  for  failure  in 
negotiation  <•  It  makes  no  difference  that  the  drawer  has>been 
authorised  to  draw  by  a  third  party  his  debtor,  who  is  the 
drawee's  creditor,  but  is  not  a  party  to  the  bill,  since  the 
holder's  obligations  cannot  be  affected  by  private  transactions 
with  persons  whose  names  are  not  on  the  bill  '•  But  the 
drawee's  acceptance  of  the  bill  creates  a  presumption  of  effects 
belonging  to  the  drawer  in  his  hands,  which,  even  in  England, 
must  be  redargued  by  other  evidence  *,  and  which,  in  Scot- 

by  such  a  private  transaction  between  the  drawer  and  a  third  party  not  appear- 
ing on  the  face  of  the  bill.     There  was  also  another  ground  of  decision!  viz. 
that  the  defendant  had  waived  the  objection  of  want  of  notice  by  a  proinise  to 
pay.     The  same  principle  was  recognised  in  Ooodal  t;.  Dolley,  1  T.  H.  712, 
and  Wilks  v.  Jacks,  Peake,  202,  though  it  was  held  in  these  caaes,  that  the 
circumstance  of  the  drawer  having  no  effects  in  the  drawee's  hands  could  not 
excuse  want  of  notice  when  pleaded  by  the  indorser;  in  Gale  v.  Walsh,  5  T.  R. 
239,  and  Staples  v.  Okiiies,  1  Esp.  333,  although,  in  both  these  cases,  the  proof 
6f  no  effects  failed  ;  and  in  Walwyn  r.  St  Quintin,  I  Bos.  and  Pull.  652,  where 
it  was  found  unnecessary  to  notify  to  the  drawer  the  dishonour  of  a  bill  which 
be  had  drawn  without  any  effects  in  the  drawee^s  hand,  and  merely  to  accommo- 
date an  indorser,  who  had  placed  title-deeds  in  the  drawer's  hands  as  a  security. 
This  doctrine  was  likewise  adopted,  after  full  discusiiiun,  with  regard  to  a  foreign 
bill,  in  Legg  v.  Thorpe,  2  Campb.  310,  12  £an    171,  (although  the  drawer 
had  softae  reason  to  expect  that  the  drawee,  who»  however,  had  no  effects  of  his, 
would  accept,  as  being  the  executor  of  a  debtor  of  his) ;  it  being  held  to  be 
established  by  Rogers  o.  Stephens,  that  there  was  no  distinction  on  this  point  be- 
tween foreign  and  inland  bills.     The  objection,  which  was  repelled  in  this  case, 
arose  from  the  want  of  a  protests     In  Claridge  v.  Dalton,  4t  M.  and  S.  229, 
poatt  515,  note  2,  the  same  rule  was  also  adopted,  as  also  in  Van  Wart  v. 
Woolley,  3  B.  and  Cr.  430,  5  D.  and   R.  374.     In  Sharp  o.   Bailey,  9  B. 
and  Cr.  44,  it  was  held  to  have  been  correctly  left  to  the  jury,  as  evidence  of  a 
bill  being  accepted  for  the  drawer's  accommodation,  and  as  a  ground  for  not  giving 
him  notice,  that  the  bill  was  in  bis  handwriting,  and  made  payable  at  his  bouse, 
and  the  jury  having  found  accordingly,  a  role  nisi  for  a  new  trial  was  refused. 

'  This  has  been  found  in  Scotland,  in  the  cases  of  M'Alpin*s  Creditors  and 
of  Hill  V,  Menzies  and  Anderson's  Trustee,  antea,  51 1,  note  3;  and  in  England, 
with  regard  to  a  foreign  bill,  as  to  which  alone  a  protest  is  there  indispensable, 
in  Legg  v.  Thor|Hf,  ibid. 

•  Chitty,  490. 

'   Vide  Rogers  v,  Stephens,  antea,  511,  note  3. 

*  Viile  Mr  J.  Butler's  remarks  on  Tindal  v.  Brown,  in  the  case  of  Bickrrdikfe 
o.  Bolman,  ibid. 
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land,  can  only  be  contradicted  by  the  drawer's  writ  or  oath*^ 
If  acceptance  is  refused,  there  will  be  no  presumption  of  ef- 
fects ;  and  it  will  remain  with  the  drawer  to  prove  that  the 
drawee  had  effects  of  his  at  the  time  of  drawing  the  bill  '* 

11.  Notice — when  necessary, — though  drawee  has  no  ef- 
fects. 

The  drawer,  however,  will  not  be  cut  off  from  the  privi- 
leges of  negotiation,  though  the  drawee  has  no  effects  of  his„ 
if  he  had  good  grounds  for  believing  that  he  had  or  would 
have  them  before  the  term  of  payment.  The  decisions  to  this 
purpose  are  all  English ;  but  they  proceed  on  a  general  prin- 
ciple of  the  law  of  bills,  viz.  that  the  drawer  is  entitled  to  pre-> 
sume,  unless  he  gets  notice,  that  the  bill  has  been  honoured ; 
as  he  had  reason  to  suppose  that  there  were  or  would  be  fimds 
in  the  drawee's  hands  which  would  oblige  him  to  honour  it. 
For  instance,  although  there  are  no  effects  of  the  drawer  in 
the  drawee's  hands  at  the  time  of  drawing,  yet,  if  he  had  rea-* 
son  to  think  that  there  would  be  effects  before  the  term  of 
payment,  as,  when  he  has  consigned  goods,  not  yet  arrived^ 
to  the  drawee,  although  the  latter  should  reject  the  goods  as 
of  bad  quality,  and  refuse  acceptance  on  account  of  no  effects^ 
yet,  if  the  drawer  has  no  notice  of  the  dishonour,  he  will  be 
dbcharged'.     The  same  consequence  follower  if  he  had  a 

I  Vide  Mr  Deirs  remarki  on  Lord  BruSeld's  opiDioo  in  M*  Adam  «.  MaCf* 
William,  1. 429,  note  5.  The  doctrin*  stated  in  the  text  has  been  already  explain* 
cdy  mUmt  87,  d  aeq.  It  wat  also  recognised,  when  want  of  eliecta  in  the 
drawee's  bands  was  pleaded,  in  answer  to  the  objection  of  want  of  noiiccb  io 
Whyte  «.  Finlay,  19th  Jan.  1831,  9  S.  D.  B.  304. 

•  1  Bell,  427. 

'  So  decided,  first  by  Lord  Ellenborough,  and  afterwards  by  the  whole  Comt 
of  King's  Bench,  in  Rucker  v.  Hiller,  16  East*  43,  wberob  under  the  circum* 
stances  stated  in  the  text,  tlie  holder  was  non-suited  for  want  of  notice  to  the 
drawer.  A  similar  opinioo,  with  regard  to  the  effect  of  the  drawer  having  con* 
signed  to  the  drawee  goods  not  yet  arrived,  was  expressed  by  Lord  Ellenborough 
in  Legg  v.  Thorpe,  12  East.  175,  and  by  Eyre,  C.  J.,  in  Walwyn  v.  St  Quin- 
tin,  1  Boa.  and  Pull.  665,  In  Robins  p.  Gibson,  3  Camp.  334,  where  the 
drawee  proved  that  he  had  no  funda  of  the  drawer  between  the  date  of  drawing 
and  the  term  of  payment,  but  suted  that  he  had  notice,  before  the  bill  was  pre* 
sented,  that  it  was  drawn  on  the  credit  of  a  cargo  shipped  liy  the  drawer,  which 
was  in  the  hands  of  a  broker  for  sale,  and  of  wiiich  the  proceeds  were  to  be  given 
him  to  answer  the  bill,  it  was  held  necessary,  by  Lord  Ellenborough,  to  prove 
notice  of  the  dishonour  of  the  bill  to  tlie  drawer.     A  similar  decision  was  given 
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tight  tb  dm  cm  the  drawee  uiider  any  fair  mercantile  agree-* 
ment'.  But,  where  a  person  who  had  funnshed  goods  to 
another  on  credit  till  the  end  of  the  year,  drew  a  bill  on  him 
payable  before  that  time,  it  was  held  that  he  could  not  be  dis- 
charged by  want  of  notice,  as  he  had  no  reason  to  expect  that 
the  drawee,  who  as  yet  owed  him  nothing,  would  accept  '•  It 
has  been  held  in  England,  that  title-deeds  deposited  in  secu- 
rity for  the  amount  of  a  bill  were  effects  ^ ;  and  that  bills  ac- 
cepted by  the  drawer  for  the  drawee's  accommodation  were  also 
effects,  and  authorised  him  to  expect  a  similar  acceptance  in 
return*. 

It  seems  to  be  enough,  in  this  class  of  cases,  to  give  the 
drawer  a  claim  for  negotiation,  if  he  has  effects  in  the  drawee's 
hands  at  any  time  from  the  date  of  drawing  to  the  date  of  pre- 
sentment*  If  he  has  effects  at  the  time  of  drawing,  he  has  a 
right  to  expect  that  the  bill  will  be  honoured  on  that  account^ 
since  it  might  be  presented  for  acceptance  immediately.  He 
will  therefore  be  entitled  to  notice  and  all  other  requisites  of 
tt^ottation,  though  the  effects  should  be  withdrawn  before 
presentment.  For  if  the  bill  were  presented  immediately,  his 
effects  then  in  the  drawee's  hands  would  hare  ensured  accep*' 
tance ;  and  his  right  to  notice,  thus  acquired  by  bona  Jiden 
in  drawing  the  bill,  cannot  be  taken  away  by  a  future  shifting 
of  the  balance  between  him  and  the  drawee,  as  that  would 

latelf,  in  Lafttte  o.  Slater,  6  Bingh.  621,  where  the  drawer  was  held  entitled  to 
DoUce,  the  drawee,  though  he  had  no  funds  of  the  drawer,  having  accepted,  at 
the  request  of  a  third  party,  who  was  indebted  to  the  drawer. 

*  This  case  is  atated  by  Eyre,  C.  J.,  in  Walwyn  t7.  S  Quintin,  1  Bos.  and 
Pull.  655. 

'  Claridge  o.  Dal  ton,  4>  M.  and  S.  226.  Fufe  to  the  same  purpose.  Franca 
V.  Lucy,  1  B.  and  M.  341. 

*  In  Walwyn  p.  St  Quintin,  2  Esp.  515,  1  Bos.  and  Pull.  652,  where  an 
fndorser,  for  whose  accommodation  a  bill  was  accepted,  had  4cposited  title* 
deeds  with  the  acceptor  aa  a  security.  Eyre,  C.  J.,  left  it  to  the  jury  to  say, 
whether  there  were  effects  in  the  drawee\  hands,  and  they  found  that  there  were 
effects  belonging  to  the  indorser. 

«  Per  Lord  Chancellor  Eldon  in  tx  parif  Heath,  2  Rose's  B.  C.  141,  2  Ves. 
and  Beames,  240-S.  The  same  doctrine  has  been  since  held  at  Nisi  Prius, 
where  the  holder  of  a  bill  was  found  to  have  lost  his  claim  agaiasf  the  drawer 
by  failing  to  notify  ita  dishonour,  in  respect  the  drawer  bad  a  right  to  draw  on 
the  drawee,  from  being  liable  on  other  bills  accepted  by  him  for  the  drawee's 
accomnMAtion,  and  on  which  the  latter  had  raiaed  money ;  Spoooer  9.  Gard> 
ner,  1  R.  and  M  84. 
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lead  to  endless  investigations  inconsistent  with  the  nature  of 
bills  *.     Although  there  are  no  effects  of  the  drawer  .in  the* 
drawee's  hands,  either  at  the  time  of  drawing,  or  at  the  date- 
of  presentment  for  acceptance,  yet,  if  the  bill  has  been  accept-' 
ed,  and  effects  of  the  drawer  come  into  the  drawee's  hands, 
before  the  term  of  payment,  notice  of  non-payment  must  be 
given,  because  the  drawer  has  effects  in  the  drawee's  hands*. 
It  is  doubtful,  however,  whether  such  a  subsequent  receipt  of 
effects  would  entitle  the  drawer  to  protest  or  notice,  if  accep-* 
tance  had  been  previously  refused  on  the  ground  of  no  effects  y 
because,  according  to  some  English  decisions  already- cited  ^^ 
the  holder  is  not,  in  such  a  case,  bound  to  present  again  for 
payment,  and  if  not,  he  may  assume  that  there  are  no  effects, 
in  which  case  he  is  not  liable  either  for  notice  or  other  steps 
of  negotiation.     There  is  no  decision  on  this  point.     When 
the  bill  is  accepted,  and  effects  are  lodged  with  the  acceptor 
before  the  term  of  payment,  it  is  of  no  consequence  though 
they  should  not  be  equal  to  the  amount  of  the  bill ;  because^ 
^'  if  there  was  an  open  account  between  the  parties,  and  the 
*'  acceptors  were  indebted  in  any  sum  to  the  drawer  before 
**  the  bills  fell  due,"  he  had  not  necessarily  ground  for  be- 
lieving that  his  bills  would  be  dishonoured*.     Even  when  twa 
bills  fall  due  at  different  dates,  either  of  which  exceeds  the 
sum  that  the  drawee  ultimately  owed  the  drawer  before  ihef 
respectively  fell  due,  it  has  been  held,  that  the  drawer  was 
not  bound  to  suppose  that  either  of  them  would  be  dishonour- 
ed ;  and  therefore  it  was  found,  that  neglect  to  notify  the  dis-! 
honour  of  them  to  the  drawer  discharged  him  from  both^. 
So,  when  the  drawees  have  effects  of  the  drawer  in  their 
hands  at  the  time  of  presentment,  although  he  owes  them  a 
much  larger  sum>  and  though  they  have,  without  his  know- 
ledge, appropriated  these  effects  te  pay  it,  he  will  still  be  en-. 

• 

'  So  decided  per  Lord  £llenborougli»  delivering  the  opinion  of  the  Court  ot 
King's  Bench,  in  Orr  v.  Magennis,  7  East.  359. 

'  This  was  held  bj  Lord  Ellenborougb,  under  the  circumstances  staled  in 
the  text,  in  Hammond  v.  Dufresne,  3  Camp.  146 ;  and,  though  the  case  waa 
afterwards  brought  before  the  whole  Court,  his  iiOrdship*^  direction  on  thia 
point  was  not  questioned. 

*  AnUa,  450-1. 

*-  Per  Lord  EUenborough,  in  Thackray  v.  Blackett,  3  Campb.  164. 

»  Ibid. 
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titled  to  notice ;  because,  uritbout  it,  he  cannot  know  either  of 
the  appropriation,  or  that  credit  has  been  refused  him  on  ac- 
count of  diese  effects  '•  When  there  is  a  current  account  be- 
tween the  parties,  the  drawer  seems,  in  all  cases,  entitled 
to  due  negotiation  and  notice,  because  he  may  otherwise  be- 
lieye  that  the  bill  has  been  honoured  on  the  credit  of  the  ac- 
count *.  Some  of  these  opinions  were  accompanied  with 
strong  doubts  as  to  the  decision  dispensing  with  notice  and 
negotiation  even  when  the  drawer  has  no  effects  ^ ;  but  such 
opinions  do  not  appear  to  be  inconsistent  with  these  decisions. 

12.  Notice  in  accommodation-bills  and  notes. 

The  doctrine  now  explained,  as  to  the  drawer  having  gen^ 
rally  no  claim  to  notice  or  n^otiation  when  he  has  not  funds 
in  the  drawee's  hands,  applies,  though  under  certain  modifi- 
cations, to  accommodation-bills  or  notes,  in  which  the  parties, 
without  any  real  transaction  among  them,  subscribe  bills  or 
notes  under  the  characters  of  drawers,  acceptors,  orindorsers, 
merely  that  they  may  be  discounted,  and  the  proceeds  of  the 
discount  applied  to  the  use  of  one  of  them,  who  is  the  party 
accommodated.  In  such  transactions,  when  entered  into  for 
the  dratoee^s  behoof,  the  drawer,  though  he  has  not  effects  in  the 
drawee's  hands,  at  the  date  of  the  bill,  is  still  entitled  to  no- 
tice. For,  it  has  been  held  ^,  that  in  such  bills  the  draw'ee 
admits  by  acceptance  that  he .  has  got  value  from  the  drawer 
if  not  at  the  date  of  the  bill,  at  least  in  discounting  it ;  and 
that,  therefore,  if  the  drawer  pays,  he  has  recourse  against 
the  drawee  as  proper  debtor.  But,  to  secure  this  recourse,  it 
is  necessary,  if  the  drawee  fails  to  pay,  that  the  drawer  should 
have  timeous  notice  of  non-payment,  as  in  any  other  bill,  to 
enable  him  to  take  measures  against  the  drawee.  According- 
ly ^,  where  a  party  had  drawn  a  bill  for  the  acceptor's  accom- 

'  Blackhen  <;.  Doricn,  8  Campb.  603,  per  Lord  Ellenborougb. 

'  Ibid. 

'  In  Tbackray  v,  Blackett,  516,  note  4*,  Lord  Ellenboiough  sayi,  "  Judges 
**  of  great  authority  have  doubted  of  tbe  propriety  of  the  rule  laid  down  in 
"  Bickerdike  v.  Bolman  ;  and  I  certainly  will  not  give  it  any  extension.'*  Vide 
also  bis  Lordship's  remarks  on  tbe  same  subject  iu  Orr  v,  Magenois,  7  East. 
359,  and  in  Legge  v.  Thorpe,  12  East.  171. 

*  Aniea^  91,  note  1,  and  cases  therein  cited. 

'  Gold&mid  and  others  v.   M*Neiil  and  Company,  86th  May  1814>,  F.  C. 
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modation,  the  Court,  proceeding,  not  on  the  &ct,  which  ap- 
peared on  investigation,  that,  when  the  hill  became  due,  the 
drawees  had  fiincb  of  the  drawer  in  their  hands,  though  not 
to  its  amount,  but  on  general  grounds  applicable  to  all  accom- 
modation-bills, decided  that  the  drawer  was  discharged  by 
want  of  notice  of  non-payment.  It  was  abo  held ',  that  the 
drawer  was  entitled  to  notice  from  the  payee,  although  the 
payee  only,  and  not  the  drawer,  had  funds  in  the  acceptor's 
hands.  In  that  case,  the  drawer  had  signed  for  the  accommo* 
dation  of  the  acceptors,  who,  by  their  acceptance,  admitted 
themselves  to  be  proper  debtors  in  the  bill,  and,  consequently, 
his  debtors,  if  he  was  obliged  to  pay  through  their  default., 
and  therefore  he  had  right  to  negotiation  and  due  notice,  that 
he  might  secure  his  relief  against  them* 

This  principle  ought,  perhaps,  to  have  led  to  a  different 
judgment  from  that  pronounced,  in  a  case '  where  the  payee 
and  indorser  of  a  promissory-note,  who  had  no  funds  in  the 
maker's  hands,  but  had  merely  lent  him  his  name-  to  raise 
money  on  it,  though  he  knew  that  he  was  insolvent,  was 
found  liable  to  the  holder  without  due  presentment  or  notice 
of  dishonour.  In  this  case,  the  defendant  was  in  the  situation 
of  drawer  of  a  bUl  payable  to  himself,  and  the  maker  in  thai 
of  acceptor ;  and  the  latter,  having  got  value  in  the  proceeds 
of  the  discount,  was  liable,  as  in  an  ordinary  bill,  to  the  de* 
fendant,  who  had  therefore  a  right  to  notice,  that  he  might 
make  good  his  relief.  His  knowledge  of  the  maker's  insolven- 
cy could  not  dispense  with  the  rules  of  negotiation*  The 
soundness  of  the  decision  has  accordingly  been  much  ques- 
tioned * ;  and  it  has  been  over>ruled  by  more  recent  cases* 
In  one  case  ^,  where  a  person  who  was  lately  insolvent  had  to 
raise  money,  granted  a  promissory-note  payable  on  demand 
to  the  defendant,  who  indorsed  it  to  give  it  credit,  that  it 
might  be  deposited  with  the  plaintiff's  bankers,  and  they,  in 

The  tame  doctrine  was  also  beld,  in  an  action  by  the  holder  againtt  tlie  drawer 
of  a  bill  drawn  for  the  drawee*!  accommodation,  in  Hill  »,  Read,  1  D.  and  R. 
C.  N.  P.  86. 

'  Scott  V.  Liifbrd,  I  Campb.  246,  per  Lord  Ellenborough. 

*  De  Berdt  i;.  Atkinson,  2  H.  Bl.  336. 

*  VUe  note  on  the  decision  in  Bajley,  307,  and  Cbitty,  472. 

*  Smith  V.  Beclcett,  13  East.  187. 
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consequence,  made  advances  on  it  at  first,  and  renewed  them 
at  the  end  of  six  months  without  the  defendant's  knowledge ; 
the  plaintifis,  having  failed  to  give  the  defendant  notice  of  its 
non*pa3rment>,  were  found  to  have  thereby  discharged  him.  In 
another  case  %  where  a  party  had  indorsed  for  the  grantor's 
accommodation,  a  promissory-note,  payable  to  himself,  being 
thus  in  the  same  situation  as  if  he  had  drawn  and  indorsed  a 
bill  payable  to  himself  for  the  acceptor's  accommodation,  the 
indorser  was  held  to  be  discharged  for  want  of  due  presentment 
and  notice,  though  he  knew  of  the  grantor's  bankruptcy  when 
he  interponed  his  guarantee  for  him.  Both  these  decisions 
are  contrary  to  the  case  first  cited.  On  the  other  hand ', 
where  a  person  lent  his  name  as  payee  and  indorser  of  a  note, 
to  secure  a  composition  due  by  the  maker,  and  took  effects 
from  the  maker  to  answer  it,  it  was  held  that  he  had  no  right 
to  notice,  as  he  had  given  up  his  recourse  against  the  maker, 
for  which  alone  notice  was  required. 

If  the  drawer  of  a  bill  subscribes  it  as  drawer  for  the  ac- 
commodation of  another  party,  for  instance  of  an  indorser, 
(knowing  that  the  other  parties  also  sign  for  his  accommoda- 
tion, and  that  he  has  no  claim  against  them,)  he  will  still  be 
entitled  to  notice  and  negotiation,  that  he  may  secure  his  re- 
course against  the  party  whom  he  accommodates.  In  a  case 
already  cited ',  it  was  laid  down,  that  the  holder  of  a  bill  can- 
not be  relieved  from  the  necessity  of  giving  notice  to  the 
drawer,  unless  "  by  proving  that  the  bill  was  for  the  accom- 
*^  modation  of  the  drawer."  The  principle  of  this  doctrine 
seems  to  be,  that  any  party,  whether  drawer  or  indorser,  is 
entitled,  ex  Jade  of  the  bill,  to  due  negotiation  and  notice 
with  a  view  to  his  recourse  against  prior  parties ;  and  that, 
though  it  should  appear,  (which,  in  Scotland,  it  cannot  do 
but  by  his  writ  or  oath,)  that,  notwithstanding  the  form  of 
the  bUl,  none  of  the  parties  in  it  is  liable  to  him  but  one,  for 
whose  accommodation  he  signed  it,  this  evidence  must  be 
taken  with  the  qualification  annexed  to  it,  so  as  to  entitle  him 
to  negotiation  and  notice,  with  a  view  to  his  recourse  against 
this  party,  as  much  as  with  a  view  to  his  recourse,  in  the  or- 

■  Nicliolson  u.  Gouthit,  2  H.  Bl.  509. 

'  Corney  r.  Da  Costm,  1  £sp.  303. 

*  Goldsmid  and  otben  o.  McNeill  and  Company,  26th  May  1814-,  F.  C. 
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dinary  case,  against  the  prior  parties  on  the  bill.  According^ 
ly,  where  a  bill  had  been  signed  by  a  person,  as  drawer,  for 
the  accommodation  of  a  posterior  indorser,  it  was  decided  that 
the  holder's  claim  against  the  drawer  was  discharged  by  his 
not  giving  the  drawer  due  notice  of  non-payment,  though 
neither  he  nor  this  indorser  had  effects  in  the  drawee's 
hands  '•  One  of  the  Judges  *  held  that  the  defendant  might 
have  had  recourse  against  the  drawee,  though  he  had  no 
effects,  as  he  had  accepted,  thereby  rendering  himself  the 
principal  debtor.  But  the  decision  proceeded  on  the  ground 
that  the  drawer's  claim  of  recourse  against  the  indorser,  for 
whose  accommodation  he  subscribed,  was  precluded  by  want 
of  notice.  The  authority  of  this  case  received  full  effect  in  a 
recent  Scotch  case,  decided  in  the  same  way,  under  nearly 
similar  circumstances  ^.  A  different  rule  seems  to  have  been 
followed  under  nearly  the  same  circumstances  ^,  where  a  party 
having  drawn  a  bill  to  accommodate  the  payee  and  indorser, 
who  had  deposited  effects  in  the  drawee's  hands,  though  the 
drawer  had  none,  the  drawer  was  found  not  discharged  for 
want  of  notice,  though  notice  appears  to  have  been  necessary 
to  secure  his  recourse  at  least  against  the  indorser  whom  he 
had  accommodated.  But  this  decision  was  censured  in  the 
-case  first  mentioned,  and  may  be  considered  as  overruled  by 
•it,  and  by  the  other  decisions  referred  to.  ' 

The  want  of  effects  of  the  drawer  in  the  drawee's  hands 
will  afford  no  excuse  for  neglecting  notice  or  negotiation  as 
^o  the  indorser.  He  has,  in  any  event,  a  claim  of  recourse 
against  the  drawer,  or  against  the  drawee  if  he  has  accepted, 
though  he  has  no  effects ;  and,  with  a  view  to  this  claim,  he 
^s  entitled  to  regular  notice  ^,  and  due  negotiation.  Accor-> 
dingly,  in  an  action  by  the  holder  against  the  indorser  of  a  bill 

I  Cory  V.  Scott,  3  B.  and  A.  619,  confirmed  by  Norton  ».  Pickering,  8  B. 
and  Cr.  610.  *  Abbott,  C.  J. 

"  Henderson  p.  Ker  and  Johnston,  24th  Nov.   1829,  8  S.  D.  B.  121. 
Vide  Loid  Medwyn's  note  in  that  case. 

*  Walwyn  v.  St  Quintin,  I  Bos.  and  Pull.  652. 

•  I'his  was  held  by  Lord  Kenyon  in  Wilks  t;.  Jacks,  Peake,  202,  although 
it  appeared  that  the  drawer  had  no  effects  in  the  drawee's  hands,  it  being  held 
that  the  indorser  had  no  concern  with  the  occouots  between  the  drawer  and  ac- 
ceptor. It  was  also  held,  under  the  like  circumstances,  in  Goodal  v.  Oulley, 
I  T.  tt.  712. 
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granted  for  the  drawer^s  accommodation,  it  was  found  that  the 
defendant  was  discharged  by  want  of  notice  *.  In  another 
case  *9  where  a  bill  drawn  without  value  of  the  drawer  in  the 
drawee's  hands  had  not  been  presented  for  aceeptanee  till  after 
the  days  of  grace,  when  it  was  dishonoured,  this  want  of  ne- 
gotiation was  found  to  exclude  recourse  on  it  against  an  in** 
dorser.  Some  doubt  has  been  thrown  on  this  decision  by  a 
learned  author  ^,  but  it  seems  to  follow  from  the  principles 
already  stated ;  for  due  presentment  is  as  essential  as  due  notice 
to  enable  the  indorser  to  make  good  his  recourse  against  the 
drawer  or  acceptor,  since  it  is  the  immediate  foundation  of 
such  recourse.  A  similar  decision  was  given  in  favour  of  the 
indorser  of  a  bill  drawn  without  effects  of  the  drawer  in  the 
drawee's  hands,  as  the  holder  had  neither  duly  protested  the 
bill,  nor  given  the  indorser  regular  notice  of  its  dishonour  S 
The  doctrine  now  stated  seems  applicable  to  every  step  of  ne- 
gotiation. But  farther,  although  an  indorser  should  know 
that  most  of  the  parties  to  the  bill  have  merely  signed  it,  like 
himself,  by  way  of  accommodation,  and  has  therefore  no  re- 
course against  them,  but  only  against  a  posterior  indorser  for 
whose  accommodation  he  has  subscribed,  he  will,  on  the  prin- 
ciples abeady  explained,  be  entitled  to  negotiation  and  notice, 
that  he  may  secure  his  recourse  against  this  indorser.  The 
contrary,  indeed,  was  once  held  on  the  authority  of  a  case 
already  cited ' ;  but  that  precedent  has  been  now  set  aside  ^ ; 
and  with  reference  to  the  case  of  an  indorser,  where  a  party 
indorsed  a  bill  which  had  been  drawn  without  effects  in  the 
drawee's  hands,  for  the  accommodation  of  a  subsequent  indor- 
ser, it  was  decided,  after  fdl  consideration,  that  the  holder, 
by  neglecting  to  give  notice  to  the  first  indorser,  had  dischar- 

• 

'  On  V.  Turnbull,  1791,  Morr.  1617. 

'  Hartv.  Glassford,  Slst  June  1755,  Morr.  1580. 

*  1  Bell,  429.  note  4. 

*  Finluyson  v.  Ewen,  2d  Feb.  1773,  Morr.  1597. 

*  Per  Lord  Ellenborougb,  on  Uie  authority  of  Oe  Berdt  v.  Atkinson,  in  Sii- 
sbn  V.  Tomlin&on,  Chitty,  471,  Selwyn's  N.  P.,  337,  note  31,  where  his  Lord- 
ship held  that  the  indorser  of  a  bill,  who  has  given  no  consideration  fur  it,  and 
knows  that  tlie  drawer  has  no  effects  in  the  drawee's  hands,  is  not  entitled  to 
notice. 

'  Of  this  case,  Park,  J.,  says,  in  Free  t;.  Hawkins,  that  it  "  has  been  shaken 
**  in  every  printed  book,  and  in  the  practice  of  every  one  at  the  bar." 
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ged  him,  as  he  was  thus  prevented  from  following  out  his 
recourse  against  the  other  indorser  '•  Lord  EUenborough 
distinguished  this  case  from  the  preceding  one,  on  the  ground 
that  the  indorser  did  not  know,  at  the  time  of  indorsing,  that 
the  drawer  had  no  effects  in  the  acceptor's  hands ;  and  he  might 
probably  have  a  claim,  on  this  ground  also,  against  the  accep- 
tor, having  relied  on  him  at  the  time  of  his  indorsement,  as 
primary  debtor.  But  the  rest  of  the  Court  considered  the 
case,  independently  of  this  circumstance,  solely  with  reference 
to  his  recourse  against  the  party  whom  he  had  accommodated* 
It  has  been  also  decided,  that  a  person  who  indorsed  bona 
fide\  at  the  request  and  for  the  accommodation  of  another,  a 
bill  drawn  and  accepted  payable  to  him,  but  in  which  both  the 
drawer's  and  acceptor's  names  were  fictitious,  was  discharged 
for  want  of  notice,  seeing  he'  required  notice  to  make  good  his 
recourse  against  the  party  whom  he  had  accommodated*. 

It  seems  to  follow,  that  a  drawer  or  indorser's  recourse 
against  the  parties  for  whose  accommodation  he  signed  the 
bill,  though  they  are  not  liable  to  him  ex  fade  of  it,'  does  not, 
as  a  learned  author  supposes  ^,  depend  on  the  principle  on 
which  it  was  once  decided,  contrary  to  what  is  now  settled, 
that  the  holder  of  a  bill,  accepted  for  the  drawer's  accommo* 
dation,  discharged  the  acceptor,  who  was  only  a  surety,  by 
giving  time  to  the  drawer  who  was  truly  principal  debtor. 
The  error  of  this  doctrine  consisted  in  not  observing,  that 
whatever  might  be  the  relation  of  the  parties  inter  se,  as  to 
their  claims  of  relief,  the  holder  of  the  bill,  though  aware  of 
these  claims,  took  it  on  the  faith  of  their  obligations  to  him, 
as  appearing  ex  facie  of  it,  and  was  therefore  entitled  to  treat 
them  accordingly  \  But,  when  a  party  signing  a  bill  for 
another  person's  accommodation,  knows  that  the  other  obli- 
gants  have  likewise  done  so,  he  has  no  claim  of  total  recourse 
against  them,  though  he  may  insist  that  they  should  divide 
the  liability  vrith  him.  His  situation  is  not,  therefore,  ana- 
logous to  that  of  an  onerous  holder  of  the  bill.     It  is  only 

I  Brown  v.  MafTcy,  15  East.  216.     So  decided,  in  that  caw,  fint  bj  Lord 
EUenborough,  and  afterwards  by  the  whole  Court  of  King's  Bench. 

*  Leach  v.  Hewitt,  4  Taunt.  731. 

•  1  Bell,  430.  «  AnUa,  364-5. 
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when  he  is  ignorant  of  the  other  parties  haying  signed  merely 
by  way  of  accommodation,  and  belieyes  them  to  have  drawn, 
accepted,  or  indorsed  the  bill  for  value,  that  he  has  a  claim 
similar  to  that  of  the  onerous  holder  of  an  accommodation- 
bill. 

13.  Waiver  of  notice  or  negotiation. 

Notice  or  negotiation  may  be  waived.  The  objection  of 
want  of  notice  is  personal  to  the  party  entitled  to  require  it. 
Its  purpose  is,  that  it  may  secure  his  indemnity ;  and  though 
it  has  been  deemed  expedient  to  presume,  without  allowing 
evidence  to  the  contrary,  that  this  object  has  been  frustrated 
wherever  notice  is  neglected,  the  presumption  will  be  obviated 
if  the  party  interested  renounces  it.  His  waiver  of  notice 
affords  the  best  evidence,  that,  as  to  him,  it  was  not  requir- 
ed. Waiver  is  not,  therefore,  the  revival  of  the  claim  of 
recourse  against  him,  but  a  declaration  that  there  was  no 
ground  for  the  only  plea  on  which  it  could  be  discharged. 
Hencd,  if  all  the  parties  have  got  notice  but  the  last  indorser, 
who  waives  his  right  to  notice  and  pays  the  bill  or  note,  the 
prior  parties  cannot  object  to  his  recourse  on  them,  that 
it  is  extinguished.  For  he  has  merely  an  objection  whidi 
was  personal  to  himself,  and  is  jus  tertii  to  them.  If  they 
have  got  notice,  they  could  not  resist  a  claim  by  the  holder 
of  the  bill  or  note,  and,  as  the  last  indorser,  by  waiving  notice 
and  negotiation,  stands  between  the  holder  and  them,  hj 
making  payment  in  their  place,  they  cannot  refuse  to  relieve 
him.  But  his  recourse  against  them  subsists  only  if  they  hav^ 
got  notice  or  waived  it ;  since  the  want  of  it,  if  it  is  not  dis- 
pensed with,  will  discharge  them  from  all  claims  on  the  bill  or 
note,  whether  by  the  holder  or  any  other  party.  On  the  other 
hand,  as  presentment,  protest,  and  other  steps  of  negotiation, 
must,  from  their  nature,  either  subsist  absolutely  as  to  all  the 
parties,  or  have  been  altogether  neglected,  any  party  may 
probably  dispense  with  them,  as  he  does  with  the  want  of  no- 
tice ;  but  all  claim  against  the  other  parties,  whether  by  him 
or  by  the  holder,  will  be  extinguished,  unless  they  likewise 
have  dispensed  with  them. 

On  the  principles  now  explained,  any  party,  so  far  as  he  is 
concerned,  may  dispense  with  notice  or  any  other  requisite 
of  negotiation.     It  has  been  held,  that  this  may  be  done  by 
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making  a  partial  payment ',  or  by  a  promise  to  pay,  made 
after  the  failure  in  negotiation  has  occurred ',  or  a  promise 
by  implication,  as  to  <'  see  the  bill  paid  ^ ;"  or  by  an  acknow- 
ledgment that  it  must  be  paid  ^ ;  or  even  by  a  promise  of  the 
indorser,  made  in  answer  to  a  letter  demanding  payment, 
that  when  he  comes  to  town  he  will  set  the  matter  right ' ;  or 
by  a  promise,  on  being  asked  for  payment,  to  see  the  accep- 
tor, and  call,  together  with  him,  on  the  holder  ^ ;  or  by  a  pro> 

*  la  Vaugbao  v.  Fuller,  2  Str.  12i6».  which  wu  an  action  by  ibe  indoraae 
against  the  indoreer  of  a  note,  it  was  held  by  Lee,  C.  J.,  that  a  partial  payment 
by  the  defendant  was  sufficient  *'  to  dispense  with  the  proof  of  a  demand  on  the 
'*  maker  of  the  note.**  In  Horford  v,  Wilson,  1  Taunt.  12,  which  was  an  ac- 
tion by  the  indorsee  of  a  bill  against  the  drawer  and  tndorser,  an  admission  by 
the  defendant's  attorney  that  the  defendant  had  made  a  partial  payment,  waa 
held  sufficient  by  the  Court  of  Common  Pleas  to  exclude  an  objection  that  there 
had  not  been  sufficient  proof  of  notice. 

'  This  waa  held  by  Raymond,  C  J.,  in  Haddock  v.  Bury,  mentioned  in  a 
jiote  to  7  East.  236,  with  regard  to  the  effect  of  a  sut»equeot  promise  by  an  in* 
dorter  in  obviating  the  objection  that  a  demand  had  not  been  made  in  suffidcni 
time  upon  the  drawer.  The  objection  seems  to  have  proceeded  on  the  doctrint, 
now  eiploded,  that  a  demand  must  be  first  made  on  the  drawer,  in  order  to 
charge  the  indorser.  But  the  rule  as  to  the  effect  of  a  promise  in  obviating  the 
objection,  is  notwithstanding  correct.  A  similar  decision  was  given,  under  the 
jdirection  of  Wilmot,  J.,  in  Whitaker  v.  Morris,  detailed  by  Cbitty,  553,  note  g, 
ts  to  the  effect  of  a  subsequent  promise  to  pay  in  obviating  the  objection  of 
want  of  notice.  The  same  doctrine  was  held  by  Lord  Kenyon  in  Wilks  v.  Jacks, 
l*eake,  204,  in  answer  to  an  objection  of  want  of  notice ;  by  Lord  Ellenborough, 
in  answer  to  a  similar  objection,  and  also  to  the  want  of  a  protest,  in  Gibbon  9* 
,Coggan,  2  Campb.  188 ;  by  the  Court  of  King's  Bench  in  Lundie  e.  Robert- 
son, 7  East.  231,  as  to  the  effect  of  such  a  promise  in  superseding  the  necessity 
of  proof  of  notice  or  presentment ;  by  Bay  ley,  J.,  with  reference  to  the  objection 
•of  non-presentment,  in  Taylor  v.  Jones,  2  Campb.  105 ;  by  Lord  Bllenborougb, 
with  reference  to  the  objection  of  want  of  notice,  in  Wood  v.  Brown,  1  Stark. 
217;  and  with  reference  to  the  want  of  proof  of  presentment,  in  Hodge  1^.  Flllis, 
3  Campb.  46a 

'    *  Hopes  V.  Alder,  6  East.  16.     The  objection  which  this  promise  was  held  to 
obviate,  was  founded  on  the  want  of  notice. 

*  Rogers  9.  Supbens.  2  T^  R.  713,  which  was  also  the  case  of  an  objectioa 
founded  00  want  of  notice. 

*  So  decided  at  Guildhall,  with  reference  to  an  objection  of  want  of  notice,  in 
Anson  v.  Bailey,  sUted  in  Buller's  Nisi  Prius,  276. 

*  Cooper  1;.  Wall,  Chitty,  536,  note/.  In  this  case,  wherein  there  was  neither 
due  presentment  nor  notice,  the  drawer  having  said,  on  being  asked  for  payment, 
that  the  acceptor  bad  promised  to  advance  the  money,  and  had  deceived  him» 
but  that  he  would  see  the  acceptor  and  call  en  the  holder  along  with  him  ;  Abbott, 
C.  J.,  held  this  to  be  a  waiver  of  negotiation,  saying,  •*  that  if  the  drawer  deal 
**  with  the  bill  af^er  it  has  been  dishonoured,  that  kufficvs  to  charge  bim.** 
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mise  to  pay  part,  which  will  imply  a  waiver  only  as  to  that  part ' ; 
or  by  an  engagement  to  pay  a  composition  on  the  whole,  which 
will  be  a  waiver  as  to  the  whole  * ;  or  lastly,  by  notice  from 
the  defendant  to  the  drawee  not  to  pay,  the  effect  of  which, 
however,  appears  to  be  doubtful,  though  it  precludes  him 
from  pleading  that  he  had  reason  to  suppose  payment  was 
made  ^.  At  all  events,  such  a  notice  will  not  be  considered 
as  dispensing  with  presentment  of  the  bill  \  In  Scotland  ^, 
it  has  been  held,  that  the  indorsers  of  a  bill  had  not  waived 
the  necessity  of  notice,  merely  because,  on  receiving  a  letter 
from  the  holders,  long  after  the  due  time  for  notice,  asking 
payment,  they  sent  no  answer,  but  ivrote  to  the  drawee  de- 
siring him  to  make  payment.  In  another  case<^,  a  bill  of 
suspension  was  passed  to  try  a  question  of  waiver,  founded 
on  two  letters  from  the  drawer  and  indorser,  one  promising 
payment  by  the  acceptor,  and  another  requiring  him  to  make 
payment.  It  has  been  decided  '^,  that  waiver  of  notice  by  an 
indorser  was  to  be  inferred  from  his  including  the  bill  in  a 
trust-disposition  for  behoof  of  his  creditors,  executed  after  it 
became  due,  though  the  deed  contained  a  clause  reserving  all 
objections  to  the  claims,  and  stated  that  they  were  enumerated 
merely  as  made  by  the  creditors  themselves.  This  decision, 
however,  seems  doubtful;  since  the  reservation,  though  said  to' 
have  been  merely  one  of  style  in  all  such  deeds,  must  have  been 
meant  to  reserve  every  objection  K  Notice  has  been  held  to 
be  waived,  by  a  party  writing,  asking  indulgence,  and  promi- 
sing payment,  in  answer  to  a  letter  which  demanded  payment, 
several  months  after  the  bill  had  been  dishonoured  ^.  It  has 
been  held  in  England  ^",  that  an  offer  by  a  party,  in  the  way 
of  compromise,  to  give  his  bill  for  the  debt,  does  not  exclude 
want  of  notice  if  the  compromise  is  refused.  A  similar  de- 
cision has  been  given  as  to  the  effect  of  an  offer  to  pay  by  in^ 

*  Fletcher  v,  Frogget,  2  C.  and  P.  569. 

'  Margetson  v.  Aitken,  3  C.  and  P.  SSa 

•  Hill  V.  Heap,  1  D.  and  R.  C.  N.  P.  57.  «  Ibid. 

*  Murray  and  Son  v,  Morrison  and  Son,  2d.  July  ]824i,  3  S.  and  1).  202.     . 

*  Allan  V.  McDonald,  18lh  Dec.  1827,  6  S.  and  D.  260. 

'  Coulter  V.  Martin,  2Ut  June  1775,  Morr.  1601.  > 

•  VidB  Mr  BeU*t  note  of  this  case,  i.  421,  note  6. 

•  Tumbull  V,  Hill,  16th  F«b.  1831,  9  a  D.  B.  456. 

'*  Per  Lord  Ellenborougb,  in  Cumming  o.  French,  2  Campb.  107,  note. 
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stalments,  when  refused  '*  A  conditional  pFomise  by  a  fo- 
reigner, who  says  that  he  is  ignorant  of  our  law,  but  that  he 
will  pay  if  he  is  legally  bound,  has  been  found  not  to  supply 
the  want  of  notice,  because,  when  it  is  wanting,  he  is  not  le- 
gally bound  *•  It  is  said  to  hare  been  held,  that,  though  a 
drawer  may  waive  notice  or  negotiation  by  an  implied  pro- 
mise, an  indorser,  as  his  situation  is  differenl;,  cannot  do  so 
unless  by  an  express  promise '.  But  such  a  distinction  would 
itot  probably  be  recognised  in  Scotland ;  since  the  indorser 
is  considered,  with  reference  to  the  holder,  as  a  new  drawer, 
and  is  therefore  equally  bound  with  the  drawer  by  any  pre- 
mise, express  or  implied.  There  is  one  difference,  indeed, 
between  a  drawer  and  an  indorser,  viz.  that  the  former  has 
recourse  only  against  the  acceptor,  whom  he  may  sue  at  any 
time ;  whereas  the  latter  has  also  recourse  ageuns^all  the  pre- 
vious parties,  which  he  would  lose  by  delay  to  give  them  no- 
tice. An  indorser  would  not,  therefore,  probably  waive  the 
necessity  of  notice,  so  as  to  become  liable,  after  his  recourse 
against  the  prior  indorsers  was  lost,  for  want  of  notice.  But 
this  distinction,  though  mentioned  in  the  case  dted,  does  not 
appear  to  have  formed  the  ground  of  decision. 

It  has  been  explained,  that  a  promise  to  pay,  or  partial 
payment  made  after  the  neglect  of  negotiation  has  occurred,  is 

'  So  dedded  in  Goodal  v.  Dolley,  I  T.  R.  71 S,  bj  the  Court  of  King's 
Bench,  who  held,  that  when  such  an  offer  was  rejected,  matters  came  back  into 
the  same  situation  in  which  thej  were  before. 

'  JfVr  Lord  Kenyon,  in  Dennis  v.  Morrfce,  3  £sp.  158. 

*  Chitty,  540^  referring  to  Borradaile  v.  Lowe,  4  Taunt.  93.  In  this  case, 
where  the  indorser,  in  answer  to  a  letter  from  the  holder  requesting  payment,  and 
excusing  the  want  of  notice,  had  written  that  he  would  not  pay  the  bill  unless 
It  was  sent  to  him  or  the  prior  indorser,  the  Court  of  Common  Pleas,  notwith- 
standing, after  a  full  argument,  sustained  the  plea  of  want  of  notice ;  Mansfield, 
C.  J.,  who  delivered  the  judgment,  stating,  that  he  knew  no  case  of  an  indorser« 
after  being  discharged  by  the  holder's  laches,  being  bound  by  any  thing  short  of 
an  express  promise ;  and  that,  in  most  cases,  the  defenda&U  have  been  held  liable 
either  in  consequence  of  an  express  promise,  or  a  promise  when  they  bad  a  ftill 
knowledge  at  the  time  that  they  were  discharged,  or  when  there  was  a  real  debt 
binding  in  conscience  upon  them.  His  Lordship  farther  held,  that  the  letter  did 
not  amount  to  an  absolute  promise,  but  proceeded  on  the  assumption  that  the 
other  indorser  was  liable. 

The  validity  of  the  doctrine  here  stated,  that  the  neglect  of  negotiation  dit- 
ckargti  the  drawer  or  indorwr,  and  that  his  promise  mmv  the  daim,  has  been 
already  examined  in  part,  and  will  be  afterwards  more  fully  discussed. 
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not  the  revival  of  a  claim  discharged  by  the  holder's  laches, 
but  rather  the  abandonment  of  an  objection  which  would  have 
discharged  it.  The  English  courts  have  proceeded  on  similar 
grounds,  holding  that  a  promise  affords  presumptive  evidence 
against  the  person  making  it,  that  negotiation  has  been  duly 
followed  out,  so  as  to  render  evidence  of  it  unnecessary,  and 
exclude  him  even  from  proving  want  of  negotiation  '.  If  he 
knew  of  the  want  of  negotiation  when  he  made  the  promise,  it 
will  exclude  him  from  objecting  afterwards,  as  it  implies  an 
admission,  which  he  cannot  retract,  that  there  is  no  subsisting 
objection  to  payment  of  the  bill  <•    Farther,  though  it  should 

*  So  held  bj  Lord  Ellenborougb  and  the  Court  of  King*t  Bench,  in  Lundie 
V.  Rol)ertaon,  7  East.  231,  and  by  Bayley,  J.,  in  Taylor  o,  Jones,  2  Camp. 
105.  In  the  former  of  these  cases,  there  having  been  no  notice,  and  no  evi- 
dence of  presentment,  but  tlie  defendant,  (an  indorser),  having  first  positively 
promised  to  pay,  and  afterwards,  on  the  holder  calling  again  at  his  desire  with 
a  note  of  the  expenses,  having  said  that  he  had  got  no  notice,  but  that  he  would 
pay  the  bill ;  the  Court  of  King's  Bench,  whose  judgment  was  delivered  by  Lord 
Kllenborough,  decided,  that  there  was  no  occasion  for  proving  either  present- 
ment or  notice.  His  Lordship  said,  that  there  was  a  presumption  of  due  pre- 
sentment and  notice  from  the  first  promise,  which  was  absolute,  and  that,  though 
the  defendant  stated  in  the  second  conversation,  that  he  had  not  got  notice,  yet 
his  waiver  of  notice,  which  he  made  in  the  same  breath,  excluded  the  objection, 
-~in  short,  that  the  matter  was  brought  back  to  the  first  promise,  which  implied 
an  admission  that  every  thing  had  been  rightly  done,  and  that  there  was  no  ob- 
jection to  pay  the  bill.  This  opinion  seems  to  imply,  that  either  the  first  or  the 
second  promise  would  have  been  sufficient. 

In  the  latter  case.  Bay  ley,  Jr,  held,  that  when  a  party  to  a  bill  or  note,  know- 
ing it  to  be  due,  and  that  he  was  entitled  to  notice  and  all  other  steps  of  negotia- 
tion, promises  to  pay  it,  *<  this  is  presumptive  evidence  of  the  presentment  and 
*<  notice,  and  he  is  bound  by  the  promise  ^o  made.  *'  Similar  doctrine  was  laid 
down  in  Gunson  and  others  i;.  Metx,  1  6.  and  Cr.  193;  2  D.  and  R.  334, 
where  the  drawer  of  a  bill  was  found  to  be  excluded  from  pleading  want  of 
notice  against  the  holder,  by  having  made  an  arrangement  for  paying  the  bill 
to  tlie  holder's  immediate  indorser ;  thus  admitting,  as  was  held,  that  he  still  owed 
it,  and  thereby  acknowledging  that  he  had  received  due  notice. 

'  Vide  Lord  Ellen  borough's  judgment  in  the  preceding  case  of  Lundie  v. 
Robertson,  note  1,  as  to  the  defendant's  promise,  when  he  knew  of  the  want  of 
notice. 

In  one  case.  Potter  v.  Rayworth,  13  East.  417,  Mr  J.  Bayley  is  said  to  have 
laid  it  down,  that  a  promise  is  either  an  acknowledgment  of  notice,  or  an  admis- 
sion that,  without  such  notice,  he  wa«  properly  liable,  '*  as  the  party  fur  whose 
*'  use  it  was  drawn."  But  this  last  alternative  would  be  inapplicable  in  Scot- 
land, where  such  a  promise  could  not  be  allowed  to  redargue  tlie  evidence  as  to 
the  liability  of  parties,  ari&ing  ex  facie  of  the  bill,  unless  proved  by  this  parTy*s 
writ  or  oath. 
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not  be  proved,  it  will  be  presumed,  that  he  knew  of  the  fail- 
ure ' ;  and,  where  no  direct  failure  in  negotiation  is  establish* 
ed,  the  promise  will  relieve  the  holder  from  proving,  as  he  is 
otherwise  bound  to  do,  that  there  has  been  due  negotiation  *« 
In  one  case,  indeed ',  where  an  indorser  had  said,  that  though 
he  knew  he  was  discharged,  yet  he  would  pay  the  bill,  this 
was  held  not  sufficient,  without  proving  a  demand  on  the  ac- 
ceptor, since  the  indorser  could  not  be  liable  but  on  his  failure 
to  pay.  But  the  indorser  here  referred  only  to  want  of  notice, 
and  intended  by  his  promise  to  make  up  for  it  alone.  The 
efficacy  of  the  promise  still  depended  on  the  assumption  of  r&> 
course  against  him  having  taken  effect,  which  it  could  not  do 
unless  a  demand  on  the  acceptor  was  proved.  This  case, 
therefore,  does  not  interfere  with  the  foregoing  doctrine.  It 
has  been  held  *y  that  an  offer  made  for  the  indorser  to  pay. 
£.30  on  account  of  the  bill,  with  costs,  and  secure  the  residue 
by  a  warrant  of  attorney,  does  not  dispense  with  notice,  beings 
a  mere  offer  made  on  condition  of  getting  time.  The  contrary 
was  decided  soon  afterwards  ^,  regarding  an  offer  to  pay  & 
composition  of  IDs.  per  pound,  which  was  held  to  be  a  waiver 
of  notice,  as  it  had  been  in  another  case,  regarding  an  offer  to 
pay  all  the  drawer*s  debts,  which  was  rejected  ^.  But  this  de- 
cision appears  to  be  very  doubtful  ''^ 

It  has  been  held  in  England,  (and  seems  also  to  be  law  in 
Scotland,)  that  a  promise  of  payment  will  be  effectual  after  an 
action  is  raised,  as  much  as  if  made  before  it  ^.  But  a  promise 
of  payment,  or  a  partial  payment,  will  not  be  effectual,  if  the 

*  Vide  Hopley  v.  Dufretne,  poit,  note  8,  and  TurnbuII  v.  Hilt,  525,  note  9. 
'  Vide  opinions  exprcsaed  in  the  cases  cited  527*  note  1. 

'  Drown  v.  M'Dermot,  5  Esp.  265,  per  Lord  Ellenboroogb. 

*  Per  Denman,  C.  J.,  in  Sundage  v.  Creighton,  5  C  and  Flay.  406. 

*  Per  Park,  J.,  in  Dixon  v.  Elliot,  5  C.  and  Pay.  i37. 
'  Margetaon  o.  Arthur,  2  Dans,  and  Lloyd.  159. 

'  Vide  Cumming  v,  French,  aUea,  525,  note  10. 

*  In  Hoploy  v.  Dufresne,  15  East.  275,  where  the  holder  of  a  bill  had  becii 
at  first  non-suited  in  an  action  against  the  drawer  for  want  of  due  presentment, 
it  was  afterwards  urged  that  the  defendant  had  waived  this  objection,  by  apply^ 
ing,  aAer  the  declaration  was  filed,  for  time  to  pay  the  bill ;  and,  thougli  it  waa 
not  proved  that  he  knew  then  of  the  want  of  due  presentment,  yet  the  Court, 
[per  Lord  Ellenborougb, )  holding  that  it  should  have  been  left  to  the  jury  to 
tay,  Irom  the  circumstances  of  the  caae,  whether  the  defendant  knew  of  this  at 
the  time  of  his  application,  granted  a  new  trial.     It  is  of  oourae  iurplicd  that,  if 
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party  making  it  is  proved  not  to  have  known,  at  the  time,  of 
the  failure  in  negotiation  %  or  if  payment  was  made,  in  con-> 
sequence  of  the  acceptor's  embarrassed  circumstances,  not  to 
the  holder,  but  to  the  last  indorser,  before  the  bill  became 
due,  and,  therefore,  on  the  assumption  that  due  notice  would 
be  given  *.  It  has  been  even  held,  that  a  payment  made  un* 
der  protest,  in  ignorance  of  want  of  negotiation,  may  be  re- 
covered back,  when  the  person  making  it  did  not  know  of  the 
failure  in  negotiation,  and  the  other  party  improperly  conceal* 
ed  it  from  him '-  A  person,  however,  paying  a  bill  or  note 
from  ignorance  of  the  want  of  negotiation,  for  instance,  of 
notice,  will  not  have  a  claim  of  reimbursement  against  other 
parties,  prior  to  him  on  the  bill  or  note,  who  have  not  re- 
ceived notice,  as  they  are  thereby  discharged,  but  his  only 
claim  will  be  against  the  party  who  has  improperly  taken  pay- 
ment from  him^. 

tb«  defendant  did  know,  which  seems  presumable,  his  application  would  hare 
been  a  waiver  of  ihe  objection. 

*  In  Goodal  v.  Dolley,  1  T.  R.  712,  it  was  held  irOer  alia  by  the  Court  of 
King's  Bench,  that  a  promise  to  pay  could  not  bind  the  defendant,  when  made 
in  ignorance  of  the  want  of  notice.  The  same  doctrine  was  held  in  Blessard  v. 
Hirst,  5  Burr.  2670,  where  the  defendant  had  made  a  promise  of  payment,  while 
he  was  not  aware  that  the  plaintiff  had  not  given  notice  of  the  non-accept«ince  of 
the  bill,  (though  it  had  been  separately  presented  for  acceptance,)  till  after  pay- 
ment likewise  bud  been  refused. 

■  Pickin  t».  Graham,  3  Tyrwh.  923. 

'  So  held  in  Chatfield  v,  PdXton,  2  East.  471,  note.  Hie  case  is  a  circumstan- 
tial one,  from  which  it  in  ntit  easy  to  detluce  any  general  principle.  The  plaintiffs 
the  drawers  of  a  bill,  the  holders  of  which  bad  been  guilty  of  laches,  by  giving 
indulgence  to  ttie  acceptor,  having  got  some  notice  of  this  laches,  but  not  having, 
as  the  majority  of  the  Court  held,  a  sufficient  knowledge  of  it,  accepted  another 
bill  for  the  amount  of  the  first  bill,  and  afterwards  paid  it,  but  under  protest  that 
they  should  be  afterwards  entitled,  if  the  holders  had  been  guilty  of  laches,  to 
recover  back  the  money.  They  accordingly  brought  an  action  for  this  purpose, 
and  had  a  verdict,  which  was  affirmed  by  the  whole  Court;  it  being  held,  as 
already  mentioned,  that  they  had  no  proper  knowledge  of  the  defendant's  laches 
at  the  time  of  making  the  payment,  and  that  the  defendants  had  improperly  con* 
cealed  it  from  them. 

*  In  Roscoc  V.  Hardy,  12  East.  4>3]-,  the  posterior  indorser  of  a  bill  who  had 
paid  it  in  his  own  wrong,  seeing  that  he  as  well  as  all  the  prior  indorsers  had 
been  discharged  for  want  of  notice,  was  found,  though  he  had  taken  a  re-indor- 
sation, to  have  no  clnim  of  recourse  against  a  prior  indorser.  The  same  doctrine 
was  held  with  reference  to  a  claim  of  recourse  by  a  posterior  indorser  who  had 
paid,  against  a  prior  indorser,  in  Turner  u.  Leach,  Chitty,  511,  note  a,  and  4<  B, 
and  A.  451. 

2  L 
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But  a  party  cannot  get  quit  of  the  effect  of  a  partial  pay- 
ment, or  promise  of  payment,  by  pleading,  that  he  did  not 
know  their  legal  effect.  Thus  \  where  the  drawer  of  a  bill, 
after  being  aware  that  the  holder  had  given  time  to  the  accep- 
tor, said,  *^  I  know  I  am  liable,  and  if  Jones"  (the  acceptor,) 
'^  does  not  pay,  I  will,"  it  was  held  to  be  no  answer  to  this 
promise  that  it  was  made  in  ignorance  of  the  law.  Again,  in 
the  case  of  a  foreign  bill  \  where  the  declaration  alleged  that 
the  bill  had  been  regularly  presented  and  protested,  this  was 
held,  in  an  action  against  the  drawer,  to  be  proved  by  his  say- 
ing that  it  was  all  regular,  and  that  he  wished  to  make  an 
arrangement  for  payment  of  it.  In  another  case',  the  indorser 
of  a  note  having  said,  on  being  arrested  for  it,  that  it  was 
true  his  name  was  on  it,  but  he  had  security,  though  he  wished 
time  to  pay  it,  it  was  held  that  such  a  promise,  made  in  igno- 
rance of  his  rights,  could  not  excuse  the  want  of  notice.  But 
this  decision  seems  contrary  to  the  principles  established  by 
more  recent  cases,  and  appears  to  have  been  influenced  in 
part  by  the  situation  in  which  the  promise  was  made. 

When  a  party  waives  negotiation  by  a  promise  of  payment, 
this  promise  is  effectual,  not  only  to  the  party  to  whom  it  was 
made,  but  to  any  third  party  who  comes  in  his  right  to  the 
bill  * ;  for,  whoever  may  acquire  it,  such  a  promise  precludes 
the  party  making  it  from  objecting  to  his  liability. 

If  the  drawer  or  indorsers  receive  due  notice  of  dishonour, 
and  all  the  other  requisites  of  negotiation  are  observed,  they 
are  liable  in  immediate  recourse  oil  failure  of  the  acceptor  or 
grantor ;  but  not  till  a  demand  is  made  on  them,  since  it  is 
only  then  that  they  can  be  aware  of  it.  In  this  respect  they 
differ  from  the  acceptor  or  grantor,  who,  as  already  shewn  *, 
is  liable,  at  least  to  the  original  payee,  without  a  formal  de- 
mand, since  it  is  his  duty  to  find  out  the  payee  and  make  pay- 
ment.   The  drawer  or  indorsers  are  bound  to  pay  immediately 

*  Stevens  v   Lynch,  2  Campb.  332,  12  East.  38-9. 

*  Greenway  v.  Hindley,  4  Camp.  1 2 ;  vide  also  Gibl>on  v,  Coggao,  2  Camp. 
188. 

*  Rouse  V,  Redwood,  1  Esp.  155,  per  Lord  Kenyon. 

*  Potter  V.  Ray  worth,  13  East.  417.  The  doctrine  in  the  tcit  wasesUbliali- 
ed  in  this  case  by  a  verdict  given  under  Lord  £Uenborough*s  diiection,  and 
confirmed  afterwards  by  the  judgment  of  the  whole  Court. 

*  AnUa,  38  V,  el  tteq. 
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when  the  demand  is  made  on  them.  It  has  been  laid  down, 
indeed  ',  that  they  must  be  allowed  a  reasonable  time  after  the 
demand,  to  make  payment ;  and  a  case  is  cited  *,  where  the 
drawer  of  a  bill,  who  tendered  payment  of  its  amount,  but  not 
of  interest,  the  day  after  a  demand,  and  before  a  writ  was  is- 
sued, (the  offer,  however,  bemg  refused,  as  he  would  not  pay 
also  the  expense  of  a  writ,  which  had  been  issued  the  same 
day,)  was  absolved  from  an  action  in  respect  of  his  offer.  The 
only  additional  sum  which  he  was  bound  to  have  offered  in  this 
case  was  the  interest,  which,  as  remarked  ^,  would  have  been 
under  three  farthings;  and  this  circumstance  probably  in* 
flueticed  both  the  Jury  and  the  Court  of  Common  Pleas,  who 
afterwards  affirmed  their  verdict,  in  dismissing  so  frivolous 
an  action.  But  the  legal  grounds  of  the  decision  have  been 
justly  questioned  by  an  eminent  author  ^,  as  the  drawer  had 
committed  a  breach  of  contract,  though  slight,  in  not  paying 
immediately  on  demand,  and  was  therefore  liable  for  the  da* 
mages,  however  trifling,  which  had  been  incurred.  It  was 
correctly  observed  *,  in  delivering  the  judgment,  that  he  could 
not  know  who  was  the  holder  till  he  was  informed ;  but  he 
ought  to  have  paid  whenever  he  got  information.  It  has  been 
held  since  %  that  an  indorser  is  liable  to  an  action  for  pay-> 
ment,  immediately  on  the  dishonour  being  notified  to  him. 

»  ChUty,  371. 

'  Walker  v-  Barnes,  1  Marsh.  36,  5  Taunt  240.     . 

■  Bayley,  350. 

*  Bayley,  350,  and  in  note  38  to  the  same  page. 

•  Per  Sir  J.  Mansfield,  C.  J. 

'  SijTgers  v.  Lewis,  4  Tyrwb.  347,   1  Cr.   M.  and  R.  370,  2  Donl.  P.  C. 
681,  S.  C. 
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Section  V. 

Effect  of  Novation^  Release^  or  Indulge  fuce  by  the  Holder  of  a 
Bill  or  Note  to  any  Ohligant  on  his  Claim  against  the  other 
Obligants. 

If  the  holder  of  a  bill  or  note  observes  all  the  requisites  of 
negotiation,  his  recourse  against  the  several  obligants  will  re- 
main^ though  he  should  not  take  active  measures  to  recover 
payment  from  the  acceptor  or  granter,  this  being  left  to  his 
discretion.  Nor  have  subsequent  parties  right  to  complain  ; 
because,  when  the  dishonour  of  the  bill  or  note  is  notified  to 
them,  they  become  entitled  to  secure  their  own  relief  by  paying 
it,  and  then  suing  any  of  the  other  parties  '.  It  has  been  far- 
ther shewn  *,  that  the  holder  may  take  a  partial  payment  from 
the  acceptor  or  any  other  party,  without  thereby  discharging 
the  remaining  parties.  He  may  likewise,  without  such  a  risk, 
take  additional  security,  for  instance  an  infeftment  of  annual* 
rent,  or  disposition  in  security  ^  from  any  other  parties,  if  he 
does  nothing  to  restrict  or  discharge,  wholly  or  in  part,  bis 
claim  against  the  party  giving  the  security.  But,  if  he  does 
this  without  the  assent  of  those  subsequent  to  that  party,  and 
who  have  therefore  a  claim  against  him,  his  claim  against  them 
will  be  renounced. 

1.  Discharge — its  effects. 

The  simplest  case  of  this  kind  is  where  he  expressly  dis- 
charges the  acceptor  or  granter.     It  has  been  held,  that,  by 

'  The  tubttanco  of  this  doctrine  is  laid  down  by  Eyre,  C.  J.,  ia  Walwyn  v. 
St  Quintin,  1  Bos.  and  PuU   652. 

'  Antea,  394. 

'In  Nicholson  v,  Morrison,  7tb  Feb.  1711,  Morr.  1558,  although  the  Court 
adopted  principles  as  to  notification  of  the  dishonour  of  an  inland  bill  different 
from  those  which  are  now  established,  yet,  with  reference  to  another  part  of 
the  case,  they  justly  held  that  the  mere  circumstance  of  the  holder  taking  an  in- 
feftment of  annualrent  from  the  acceptors,  such  infeftment  not  being  considered 
as  taken  in  tobUum,  did  not  discharge  the  drawer.  In  the  later  case  of  Allan  and 
Son  V.  Laidlaw,  Sd  Dec.  1824,  3  S.  and  D.  356,  it  was  held  to  be  no  objection 
to  the  holder's  claim  against  the  drawer  and  iudorser  of  a  bill,  that  he  had  taken 
an  heritable  bond  and  disposition  from  the  acceptor,  partly  as  a  security  for  the 
sum  contained  in  the  bill. 
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such  a  discharge,  the  debtor  is  released,  not  merely  from  the 
direct  claim  by  the  holder,  but  from  any  claim  of  relief  by 
other  parties  in  the  holder's  right  or  otherwise,  after  paying 
him ;  for  it  would  be  no  discharge,  if  the  debtor  were  to  be 
free,  only  as  to  the  holder,  and  yet  were  bound  to  the  full 
amount,  when  the  bill  or  note  was  claimed,  by  any  other  party 
who  had  paid  it  to  the  holder  ' .  Such  a  discharge,  therefore, 
by  the  holder  to  the  acceptor,  or  any  other  parties,  has  been 
held  to  release  the  parties  subsequent  to  the  party  discharged, 
because  it  cuts  off  their  relief;  and  therefore  the  holder,  by 
granting  it,  is  presumed  to  have  taken  the  whole  debt  on  him- 
self. In  this  view,  it  is  not  competent  to  inquire  whether  the 
subsequent  parties  would  have  reaped  benefit  from  the  claim 
thus  cut  off,  as  the  holder  has  taken  the  claim  on  himself,  with- 
out inquiring  into  this  matter.  Even  though  the  holder  has, 
on  granting  such  a  discharge,  got  a  private  composition  from 
the  party  receiving  it,  to  the  full  amount  of  his  funds,  it  will 
still  be  held  that,  by  granting  a  discharge  which  was  to  cut 
off  the  relief  of  other  parties,  without  consulting  them,  he  vir- 
tually intimated  that  he  assumed  the  sole  Interest,  and  that 
his  claim  agaunst  them  was  abandoned.  This  doctrine  has 
been  accordingly  adopted  in  England,  where  it  has  been  re- 
peatedly decided  that  the  holder  of  a  bill  or  note  releases  the 
indorser  by  discharging  the  acceptor  or  granter  on  payment 
of  a  composition,  and  that  whether  the  composition  was  all 
which  could  be  got  from  the  acceptor's  funds  or  not '. 

*  This  doctrine  is  laid  down  with  regard  to  the  effect  of  giving  time  to  the 
proper  debtor,  (and  the  same  rule  holds  as  to  the  effect  of  discharging  him,) 
wiih  reference  to  the  subsequent  parties,  by  Bayley,  J.»  in  Claridge  v.  Dalton, 
4  M.  and  S.  233.  The  same  doctrine  is  admirably  explained  by  Pothier,, 
Nofl.  176-62. 

'  This  point  has  been  finally  settled  by  the  case  of  Wilson  ex  parte,  1  ]  Ves. 
410,  .where  the  holder's  agent  had  signed  a  discharge  of  the  acceptor  at  Ham- 
burgh, on  payment  of  a  composition,  under  a  mistaken  impression  that  the  pro. 
ceedings  were  carried  on  there  jutiicially  as  in  a  commission  of  bankruptcy. 
The  Lord  Chancellor,  without  regarding  this  circumstance,  held,  that  by  grant* 
tog  the  discharge  without  consulting  the  drawer,  the  holder  had  released  hie 
estate.  His  Lordsliip  referred  to  Lord  Thurlow's  opinion  to  the  same  purpose 
in  the  case  of  Smith  ex  parte,  to  be  immediately  cited  ;  and  farther  held,  that  no 
weight  could  be  attached  to  the  circumstance,  which,  he  said,  had  made  an  im- 
pression formerly  on  Lord  Rosslyn,  that  all  had  been  done  which  could  be  done 
for  the  interest  of  the  other  parties,  seeing  they  are  the  proper  judges  of  that  • 
and  **  that,**  as  his  Lordship  observed,  "  has  been  carried  «o  far,  that  the  actual 
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But  tbie  doctrine  does  not  appear  to  be  quite  settled  in 
Scotland.  In  a  recent  case  %  it  was  held  that  the  indorser 
of  a  note,  having  been  discharged  under  a  sequestration,  on 
a  composition  of  4s.  6d.  per  pound,  was  not  released  from 
payment  of  that  composition,  by  the  fact,  of  which  he  said  he 
was  not  previously  aware,  that  the  holders  had  agreed  to  dis- 
charge the  granters  on  a  private  composition  of  1 2s.  per  pound, 
It  is  not  easy  to  reconcile  this  decision  with  the  foregoing 
pi'inciples,  especially  as  the  grounds  of  decision  are  not  given. 
But  it  probably  proceeded  on  the  ground,  (which  was  pleaded,) 

"  bankruptcy  of  the  acceptor  does  not  dispense  witli  notice  to  the  drawer."  Tliis 
decision  settles  the  general  doctrine.  The  same  doctrine  had  been  broached  long 
before  by  Lord  Eldon  at  Nisi  Print,  though  only  incidentally,  in  Smith  p.  Knox, 
3  Etp.  48. 

Sinilar  doctrine  was  adopted,  a»  already  mentioned,  by  Lord  Chancellor 
Thurlow,  in  Smith  ex  parU,  3  Br.  C.  C  1»  and  Cooke's  Bankrupt  Law,  i.  100, 
dth  edit.,  where  the  holder  of  a  certain  bill  and  note  was  found  to  have  released 
the  indorsers  by  discharging  the  acceptors  and  malters  on  payment  of  a  composi- 
tion, without  asking  consent  of  the  indorsers.  On  the  same  ground,  in  EUisoo 
V,  Densell,  1811,  Selwyn*s  N.  P.  5(h  edit.  363,  it  was  held  that  a  discharge 
granted  by  one  of  several  partners,  holders  of  a  note,  to  a  prior  indorser,  on  re- 
ceiving a  composition  from  him,  released  a  subsequent  indorser.  There  is  one 
^ase.  Perfect  v.  Musgmve,  6  Price,  III,  where  it  is  said  to  have  been  considered 
a«  no  objection  by  a  joint  drawer  of  a  note  to  the  payee's  action  against  hnD, 
that  the  payee  had  discharged  the  other  drawer  on  payment  of  a  composition^ 
although  the  defendant  was  only  surety  for  the  other  drawer.  But,  with  re* 
ference  to  |Iie  creditor,  they  were  both  probably  to  be  considered  as  joint  ohli- 
gants,  wiih  virtual  claims  of  relief  against  each  other,  distinct  from  the  note, 
llie  same  general  doctrine  was  adopted  in  ex  parte  Gifibrd,  6  Vesey,  835,  althottgfa 
it  was  held  that  the  creditor,  in  the  note  in  that  case,  bad  not  discharged  the 
person  from  whom  be  had  taken  a  composition,  from  the  claim  of  relief  by  his 
eo-sureties.  It  was  also  adopted  in  Lewis  v.  Jones,  4  B.  and  Cr.  506.  But, 
in  lliomat  i;.  Courtney,  1  B.  and  A.  I,  a  creditor  having  agreed  to  take  •  com- 
position on  his  whole  debt,  though  without  an  obligation  to  give  up  secoritica,  it 
was  held,  that  he  was  still  entitled  to  recover  payment  from  the  acceptor  of  a  bill, 
Hltich  he  held  for  part  of  the  debt,  and  to  retain  the  sum  so  recovered.  In 
another  English  case,  Stouehouse  v.  Read,  &  D.  and  Ryl.  603,  3  B.  and  Cr.  660^ 
where  a  party  had  accepted  bills  drawn  on  him  by  another  in  favour  of  third 
p4riies,  having,  at  that  time,  funds  of  the  drawer  in  his  hands  to  tlie  full  amount 
of  the  bills,  but  the  bill  bolder*  agreed,  fur  bis  benefit,  to  take  from  him  a  com- 
position of  10k  a  pound  on  the  biiU»  tbe  Court  of  King*8  Bench  decided,  that 
the  acceptor  was  not  bound  to  eoinaunicate  the  benelit  of  tliis  composition  to 
tlic  drawer,  seeing  the  latter  was  as  effectually  discharged  from  the  bill  through . 
the  holders*  accepting  a  compoaition  for  it,  as  if  full  payment  bad  been  made. 
The  compeaition-contract  was  held  to  be  a  transaction  between  tliem  and  the  ac* 
eeptor,  with  which  the  drawer  bad  no  concern. 

'  Calder  and  Sons  r.  Berth  wick,  l7Ui  July  1829,  7  S.  and  D.  840. 
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diat  the  agreement  for  4s.  6d.  went  on  the  implied  under-* 
Btanding,  that  the  holders  should  be  at  liberty  to  take  as  much 
as  they  could  get  from  the  other  obligants.  In  another  case  % 
relating  to  a  bond  in  which,  though  both  the  obligants  were 
ex  facie  principal  debtors,  one  of  them  was,  to  the  holder's 
knowledge,  only  cautioner,  it  was  decided  that  the  holder's 
recourse  against  the  cautioner  was  preserved,  though  he  had 
discharged  the  principal  on  payment  of  a  private  composition. 
But  this  decision  proceeded  on  the  ground  that  the  discharge 
to  the  principal,  according  to  the  true  construction  of  it,  was 
not  to  take  effect,  if  the  cautioner  was  to  be  thereby  liberated. 
In  another  case  *  a  reference  was  allowed  to  the  oath  of  the 
chargers,  whether  they,  knowing  that  the  suspenders  were 
only  cautioners,  had  discharged  the  primary  obligant,  without 
their  consent,  on  payment  of  a  composition.  But  this  case  can 
hardly  be  quoted  as  a  precedent. 

The  holder  will  not  release  the  subsequent  parties,  by  rank- 
ing on  the  estate  of  the  acceptor,  or  any  of  the  prior  obligants, 
under  a  commission  of  bankruptcy  in  England,  or  in  Scotland, 
in  a  sequestration  under  the  bankrupt  statute,  although  the 
bankrupt  should  obtain  his  statutory  discharge  on  payment  of 
such  dividends  as  his  estate  yields '.  In  Scotland,  where  thq 
bankrupt  statute  authorises  a  discharge,  with  concurrence  of 
a  certain  proportion  of  the  creditors,  not  only  on  a  division 
of  the  estate  among  the  creditors,  but  on  payment  of,  or 
security  given  for,  a  composition,  it  has  been  decided,  with 
reference  to  a  debt  secured  by  a  letter  of  guarantee,  that  the 
creditor's  concurrence  in  the  principal  debtor's  discharge,  on 
payment  of  a  composition,  though  without  him  there  could  not 
have  been  the  requisite  concurrence  of  creditors,  and  though 
he  did  not  ask  the  guarantee's  consent,  did  not  liberate  the 
latter  ^.     The  principal  ground  of  judgment  appears  to  have 

>  Ogilviesv.  Smith,  22d  Nov.  I82I,  Fac.  Coll. 

'  Hunter  v.  Evans,  26th  Nov.  1830,  9  S.  D.  B.  76. 

'  This  doctrine,  with  reference  to  an  English  commission  of  bankruptcy,  is 
implied  in  the  case  of  €x  parte  Wilson,  538,  note  2 ;  in  Stock  v,  Mawson.  1 
Bot.  and  Pull.  286;  and  in  Lord  Eldon's  opinion  in  English  v.  Darley,  2  ibid. 
6l\  In  Scotland  it  has,  as  will  be  seen  immediately,  been  carried  to  the  ut- 
most length,  having  been  recognised  in  the  case  of  a  discharge  on  payment  of 
a  composition  accepted  under  the  bankrupt  act. 

«  Whitelaw  and  Kiik  t;.  Steins,  20th  May  1814,  F.  C. 
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been,  that  the  Legislature  recognised  a  discretion  in  the  cre- 
ditor to  give  or  withhold  his  consent  to  the  composition,  and 
that  therefore  he  could  not  forfeit  his  claim  against  other  obli- 
gants  by  exercising  this  discretion  ^  This  doctrine  seems  to 
be  also  applicable  between  the  different  parties  to  bills  or  notes. 
But  there  is  no  ground  for  holding  that  it  should  be  applied  to 
a  discharge  under  a  private  composition-contract.  On  the 
contrary,  it  follows  from  the  principles  already  explained*, 
that  such  a  discharge,  without  the  assent  of  the  subsequent 
parties  to  the  bill  or  note,  would  release  them  ;  and  this  doc- 
trine is  supported  by  the  decisions,  already  cited,  in  similar 
cases  in  England.  In  Scotland  it  would  appear,  from  some 
cases  already  cited ',  that  the  law  on  this  subject  is  not  yet 
settled. 

As  to  a  statutory  discharge  on  payment  of  a  dividend  from 
a  debtor's  estate,  another  question  occurs.  Whether  the  credi- 
tor, when  he  does  not  merely  rank  for  the  dividend,  but  con- 
curs in  the  application  for  a  discharge  without  the  assent  of 
the  other  obligants,  releases  them  from  all  claim  ?  It  would 

'  It  seeiDi  to  have  been  farther  laid  down,  ab  stated  by  Mr  Bell,  ti.  475, 
note  2,  that  the  conduct  of  the  creditor  in  agreeing  to  the  composition  could 
not  be  questioned  by  the  guarantee,  as  the  Legislature  had  given  him  unU- 
mited  discretion  on  the  subject.  It  would  probably  be  difficult  to  maintain 
such  a  doctrine,  in  tbe  event  of  the  cautioner  proving  that  the  composition  was 
much  less  than  the  funds  of  the  principal  debtor  might  undoubtedly  have  yield- 
ed. But,  on  the  other  band,  the  creditor's  power  to  concur  is  recognised  by 
the  act,  and  he  cannot,  tlierefore,  be  held  to  discharge  the  other  parties  by 
merely  exercising  this  power,  unless  he  is  proved  to  have  done  so  injuriously. 
Another  principle  of  decision  has  been  suggested  by  Mr  Bell,  vis.  that  if  the 
other  parties  do  not  themselves  pay  the  debt,  and  take  their  relief,  they  must 
be  held  to  have  given  up  the  right  of  acting  for  the  best,  to  the  principal 
creditor.  But,  Isf,  lliis  is  a  principle  distinct  from  that  stated  in  tbe  re» 
port  as  the  ground  of  judgment,  vis.  that  tbe  creditor's  power  to  concur  in  a 
statutory  composition  is  recognised  by  the  act,  and  would  apply  equally  to 
private  compositions,  where  no  such  power  is  recognised.  2</fy,  There  does  not 
appear  to  be  any  ground  for  holding,  that  the  other  parties,  merely  by  not  pay- 
ing the  whole  debts,  for  which  the  debtor  is  liable  as  much  as  them,  virtually 
empower  tlie  creditor  to  discharge,  on  any  terms  that  he  chooses,  the  claim 
of  relief  which  is  vested  in  them  as  far  as  they  may  be  obliged  to  make  pay«> 
inent.  It  would  appear,  that,  unless  when  authorised  by  sututc,  as  in  the  case 
referred  to,  the  creditor  cannot  discharge  this  claim,  except  by  their  consent ; 
and,  therefore,  if  he  does  it  without  their  consent,  he  is  justly  held  to  have  re-' 
leased  them,  by  cutting  off  the  claim  of  relief,  in  consideration  of  which  alone 
they  agreed  to  become  liable. 

'  Antm,  538,  tt  weq,  *  Antea,  534. 
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appear,  that  as  the  bankrupt  act  has  empowered  him  to  concur 
in  such  a  discharge,  as  well  as  in  a  composition-contract,  he 
cannot,  in  either  case,  lose  his  claim  against  the  other  parties 
merely  by  exercising  it,  if  they  do  not  prove  that  he  has  done 
so  to  their  prejudice.  Nor  does  it  seem  to  make  any  difference 
more  than  in  a  composition -contract,  that  his  concurrence 
was  necessary  to  complete  the  proportion  of  creditors  required 
to  authorise  the  discharge,  as  he  is  entitled,  by  statute,  to 
exercise  this  power  under  any  circumstances*  The  only  dis* 
tinction  between  the  two  cases  appears  to  be  one  stated  by  a 
learned  author  ',  viz.  that  a  discharge  on  a  composition  is  given 
for  value,  whereas  the  concurrence  in  another  discharge  is 
gratuitous,  seeing  the  creditor  would  be  entitled  to  the  same 
dividend  from  the  funds,  whether  he  concurred  or  not.  But 
this  distinction  does  not  seem  to  affect  the  principle  already 
stated. 

In  both  cases,  it  is,  of  course,  safest  for  the  creditor  to  get 
the  consent  of  the  other  obligants  before  concurring  in  the 
debtor  s  discharge. 

2.  Giving  time. 

The  doctrine  now  explained  as  to  the  effect  of  a  discharge 
by  the  holder  to  the  debtor,  or  any  other  obligant,  in  relear 
sing  the  subsequent  parties,  is  equally  applicable  when  he 
agrees  to  grant  indulgence  to  a  prior  party,  whether  with  or 
without  a  new  security  for  the  debt.  Such  indulgence  re- 
stricts in  part,  as  a  simple  discharge  does  away  the  relief  com- 
petent to  subsequent  parties  against  the  prior  party  who  gets 
the  indulgence ;  since  their  claim  of  recourse,  being  immediate^ 
is  impaired  by  the  holder  agreeing  that  the  party  shall  not  be 
sued  for  a  certam  time.  By  doing  so,  therefore,  without  con- 
sulting them,  he  is  held,  as  by  a  simple  discharge,  to  abandon 
virtually  his  claim  against  them,  with  which  their  right  of  re- 
lief is  commensurate '.  Besides  it  is  presumed  that,  by  getting 
time,  the  acceptor,  or  any  other  party  is  rendered  less  active 
in  exerting  himself  to  discharge  the  bill  or  note,  and  thus  re- 
lieve the  subsequent  parties,  than  if  he  had  been  liable  to 

*  2  Bell,  442,  note  5. 

'  Vide  opinion  of  Bay  ley,  J.,  in  Claridge  v.  Dalton,  4  M.  and  S.  232,  and 
of  Lord  Elicnborough,  in  Goold  v.  Robson,  8  East.  576.  Vide  also  Bank  of 
Ireland  v.  Berebford,  6  Oow,  233. 
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immediate  action  or  diligence.     Accordingly,  in  an  action  in 
Scotland  by  the  holder  of  a  bill  against  the  drawer,  the  latter 
was  assoilzied,  on  this  ground,  inter  alia,  that  the  holder  had 
taken  a  new  bill  from  the  acceptor,  including  the  sum  in  the 
former  bill,  payable  at  a  later  date,  and  had  thus  prorogated 
the  term  of  payment  as  to  the  acceptor  ^    In  another  case*  of 
a  circumstantial  nature,  where  it  appeared  that  one  of  seyeral 
original  bills  by  the  principal  debtor  had  been  given  up  by  the 
creditor,  and  a  new  biU  taken  for  its  amount,  with  the  omis* 
sion  of  one  of  the  obligants  in  the  first  bill,  it  was  decided  by 
the  House  of  Lords,  that  a  party  who  had  signed  a  cautionary 
bill,  binding  himself  for  several  bills,  and  for  this  first  bill, 
inter  a/uz,  was  released  from  that  part  of  hb  engagement. 

The  same  rule  haa  been  adopted  in  a  number  of  English 
cases.  Thus,  in  an  action  by  the  holder  of  a  note  against 
the  indorser,  the  defendant  was  found  not  liable,  as  the  holder 
had  repeatedly  given  time  to  the  maker  of  the  note  between 
5th  May,  which  was  the  last  day  of  grace,  and  14th  May, 
when  he  became  bankrupt'.  In  another  case%  where  the 
holder  of  a  bill,  after  getting  judgment  against  the  acceptor, 
had,  on  receiving  from  him  a  partial  payment,  taken  his  bond 
and  warrant  of  attorney  for  the  whole  balance,  excepting  a 
nominal  sum,  payable  by  instalments,  he  was  found  to  have 
thereby  discharged  the  indorser,  and  was  therefore  non-suited 
in  an  action  against  him.  Again',  where  the  holders  of  a  bill 
had  not  only  taken  a  partial  payment  from  the  acceptor,  which 
they  were  held  entitled  to  do,  but  had  agreed  to  draw  an  ad- 
ditionid  bill  on  him  for  the  balance,  payable  at  a  longer  dat« 
than  the  first,  which  they  also  retained  in  the  mean  time  as  an 
additional  security,  they  were  non-suited  in  an  action  against 
an  indorser,  for  having  thus  given  time  to  the  acceptor. 

*  Flower  v.  Priogle,  18tb  Dee.  17S9,  Morr.  15^. 

■  Stirling  v.  Bank  of  Scotland,  13  June  1821,  1  Shaw's  Ap.  Ca.  37. 

*  Anderson  v.  George,  1757,  per  Lord  Mansfteld,  Sclwyn^s  Nisi  Prius,  386-7. 
A  similar  opinion  as  to  the  eflTect  of  giving  time  to  the  maker  of  a  note  in  re- 
leasing the  bolder,  is  eipreiaed  by  Buller,  J.,  in  Tindal  p.  Brown,  1  T.  R.  157. 

*  English  V.  Darley,  2  Bos.  and  Pull.  61,  per  Lord  Eldon,  C.  J.,  whoao 
opinion  was  afterwards  confirmed  bj  the  Court  of  Common  Pleas. 

*  Gould  V.  Robson,  6  East.  576.  In  this  case  Lord  Ellenborough  delivered 
the  opinion  of  the  whole  Court  of  King's  Bench.  A  similar  doctrine  as  to  the 
effect  of  such  a  proceeding  is  laid  down  in  an  early  ca«e,  Claxton  v.  Swift,  3 
Mod.  II.  86.      VUe  also  Smith  v.  Beckett,  13  East.  187,  antea,  518,  note  4. 
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Here  there  was  a  direct  agreement  to  give  time.  But, 
when  there  is  no  such  agreement,  the  other  parties  will  not 
be  discharged  by  the  holder  merely  taking  a  bill  or  note  from 
the  acceptor  or  granter,  payable  at  a  longer  date  than  the 
first,  without  giving  up  the  first,  because  the  new  document 
wiU  be  held  to  be  merely  a  collateral  security,  unless  there  is 
an  agreement  expressed  or  implied  in  the  transaction,  that  it 
should  supersede  the  first*  This  was  decided  in  an  English 
case  ',  where  it  was  found  that  the  holder  of  a  bill,  by  taking 
another  bill  from  the  acceptor  payable  at  a  later  date,  but 
without  a  stipulation  to  give  time,  did  not  discharge  or  limit 
the  claim  on  the  former  bill ;  and  on  that  ground,  although  he 
had  raised  money  on  the  second  bill  by  discounting  it,  it  was 
decided  that  another  party,  who  had  got  the  first  bill  from  him 
by  indorsement,  was  entitled  to  sue  the  drawer  on  it  before  the 
second  bill  became  due.  The  same  doctrine  appears  to  have 
been  followed  by  the  Court  of  Session,  in  a  case  where  the 
cautioners  of  a  bank  agent  were  found  not  to  be  released  by 
the  circumstance  of  the  bank  taking  a  new  promissory-note 
from  the  agent,  (payable  at  Martinmas  next,)  for  the  amount 
of  certain  bills  discounted  by  them,  and  for  which  they  were 
liable,  but  under  reservation  of  the  effect  of  all  prior  securi- 
ties, and  inter  alia  of  the  bond,  by  virtue  of  which  the  cau* 
tioners  were  liable  '.  But  this  decision  was  reversed  on  ap- 
peal. Lord  Gifibrd  holding,  that  the  terms  of  the  note  were 
such  as  to  amount  to  a  giving  of  time  by  the  bank.  In  another 
case  ^  it  was  decided  that  the  holders  of  two  bills  subscribed 
by  one  party  as  drawer,  and  another  as  acceptor,  did  not  lose 
their  recourse  against  the  drawer,  merely  by  taking  notes  from 
the  acceptor  alone  for  the  same  sum,  but  without  giving  up  the 
former  bills,  or  making  any  stipulation  not  to  do  diligence  on 
them.     The  doctrine  held  both  in  Scotland  and  in  England 

'  Pring  V.  Clarkson,  1  Barnew  and  Cres^w.  16,  2  Dowi.  and  Ryl.  78,  per 
Abbott,  C.  J.,  and  Bajley,  Holroyd  and  Best,  J.  But  vide  remark  on  this 
case  in  Bay  ley,  245.  Vide  also  Arundel  Bank  v.  Goble,  Chitty,  4-4>7  ;  Pliilput 
0.  Briant,  4  Bingb.  717;  and  Boultee  v.  Stubbs,  18  Ves.  20,  which  is  the  case 
of  a  bond. 

•  Thomson  and  others  ti.  Bank  of  Scotland,  89th  Jan.  1822,  F.  C,  2  Shaw, 
A  pp.  Cases,  316. 

■  Allan  and  Sun  v.  Laidlaw,  3d  Dec.  1824,  3  S.  and  D  3J6.  The  wtme 
doctrine  was  held  in  Sandeman  and  Miller  v,  Thoimon,  I2ili  Nov.  1831, 
10  S.  D.  B.  4. 
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appears  to  be,  that  the  holder  shall  be  considered  as  retaining 
all  his  rights  over  the  first  bill,  notwithstanding  his  acceptance 
of  an  additional  security,  unless  he  agrees,  expressly  or  by 
necessary  implication,  to  limit  these  rights.  On  the  same 
principles,  an  agreement  to  give  indulgence  to  an  indorser  of 
a  bill  or  note  would  release  the  subsequent  indorsers,  as  it 
abridges,  without  their  consent,  their  claim  of  relief  against 
the  party  thus  indulged  '•  No  indulgence,  however,  to  sub- 
sequent indorsers,  will  release  prior  indorsers,  because  the 
latter  have  no  claim  against  the  former  which  can  be  cut  off '» 
For  the  same  reason,  indulgence  to  the  payee  will  not  release 
the  drawer  ^,  nor  will  such  indulgence  to  the  drawer  release 
the  acceptor  ♦.  Farther,  if  the  holder  of  a  bill  or  note  takes 
a  security  from,  and  gives  delay  to  one  of  several  parties  who 
are  bound  in  the  same  character,  for  instance,  to  one  of  seve- 
ral drawers  or  acceptors,  provided  he  does  not  agree  to  rely 
on  his  credit  alone,  but  reserves  his  claims  against  the  others, 
he  will  not  thereby  release  any  of  them,  as  they  have  no  claim 
of  relief  that  can  be  injured  by  his  indulgence,  such  as  a  subse- 
quent indorser  has  against  a  prior  one  %  but  have  claims  of 
mutual  relief  independent  of  the  bill. 

'  In  Smith  v.  Knox,  3  £sp.  48,  Lord  Eldon,  C.  J.,  intimates  his  opinion, 
that  the  holder,  if  he  discbarges  a  prior  indorser,  will  probably  6nd  it  difficult  to 
recover  against  a  subsequent  one.  In  English  v,  Darley,  2  Bos.  and  Pull.  6i, 
the  same  Judge,  in  animadverting  on  the  case  of  Hay  ling  v,  Mulhall,  note  4» 
says.  **  Had  the  plaintiflT  first  sued  a  prior  indorser  and  discluurged  him  from 
«<  execution,  it  would  have  afforded  a  sufficient  objection  to  an  action  against  a 
"  subsequent  indorser.*'  The  same  principle  e\idently  applies  as  to  the  effVct  of 
giving  time  to  a  prior  indorser  on  the  holder's  claim  against  subsequent  indor- 
sers. 

*  This  was  decided  by  Lord  Eldon,  C.  J.,  in  Hay  ling  v.  Mulhall,  2  Bl. 
1235.  Similar  doctrine  was  laid  down  by  Bay  ley,  J.,  in  Claridge  v.  Dalton,  4 
M.  and  S.  232-3. 

'  In  Claridge  v.  Dalton,  540,  note  4,  it  was  laid  down  by  Lord  Ellenborougb, 
and  Mr  J.  Bay  ley,  with  whom  Dampier,  J.,  concurred,  that  giving  ttme  to  the 
payee  of  a  bill  did  not  dischsrge  the  drawer, 

*  Ferguson  v,  Gordon,  Batt  and  Co.  9ih  July  1825,  4  S.  and  D.  165. 

■  This  doctrine  was  estublished  by  the  Court  of  King's  Bench  in  Bedford  v. 
Deaken  and  others,  2  B.  and  A.  210,  where  it  was  found  that  the  holder  of  two 
bills  drawn  by  three  parties,  having  taken  promissory-notes  from  one  of  the  par- 
lies for  their  amount,  payable  at  a  later  date,  but  retaining  the  original  bills, 
and  re^tfrving  his  claim  against  the  two  other  drawers,  did  not  thereby  release 
them  from  ihiii  claim,  seeing  all  the  several  drawers  were  from  the  first  equally 
liable  to  it.     lu  Twopenny  p.  Young,  3  B.  and  Cr.  208,  5  I),  and  P.  258,  it 
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When  a  party,  having  a  claim  against  several  persons, 
jointly  and  severally,  but  who  knew  that  one  of  them  was  liable 
to  the  others  in  total  relief,  consulted  them  as  to  the  expe- 
diency of  granting  this  party  indulgence,  but  received*  from 
one  of  them  no  answer,  and  then  took  a  note  from  the  prin- 
cipal party,  at  nine  months,  to  which  two  of  the  others  agreed, 
it  was  decided,  that,  as  the  third  had,  by  silence,  left  him  to 
deal  as  he  thought  best,  he  could  not  plead  that  he  was  dis- 
charged by  giving  time  *. 

When  ultimate  diligence  has  been  raised  on  a  note  against 
both  drawer  and  acceptor,  and  a  third  party  then  grants  a  bill 
of  his  own  at  six  months  for  the  debt,  at  the  acceptor's  request, 
but  under  condition  of  being  assigned  to  the  first  bill  and  dili- 
gence, the  drawer  cannot  plead  that  he  is  discharged  from  the 
first  bill,  by  time  being  given  to  the  acceptor  during  the  cur- 
rency of  the  second  bill*.  The  doctrine  of  giving  time  seems 
not  applicable  to  an  interference  which  relieves  both  parties 
from  ultimate  diligence. 

The  mere  exchange  of  one  bill  for  another,  (both  being 
merely  deposited  in  security  of  a  banker's  account  not  dis- 
counted,) by  one  of  the  partners  of  a  company  which  was  not 

was  decided  that  the  holder  of  a  note  granted  by  two  parties  did  not.  by  accept- 
ing from  one  of  them  a  bill  of  sale  in  Jarther  security  uf  ihe  debt,  rcliuqiiish  his 
claim  against  the  other  party  on  the  note.  In  this  cusi',  it  was  held  that  delay 
had  not  been  given  on  the  note  to  the  party  granting  the  additional  security. 
But,  although  it  had,  it  does  not  appear  that  his  co-obligaut  vi  out d  have  been 
thereby  released  ;  for,  although  the  holder  of  the  note  knew  that  the  latter  was 
a  surety,  yet,  since  he  signed  the  note,  as  a  principal  obligant,  the  holder  was 
entitled  to  rely  on  him  as  such,  and  thus  he  was  bound  at  all  events.  Antea^ 
365.  &c.,  />o<f,  547.  Vide  also  Perfect  v.  Musgrove,  6  Price,  III.  The  same 
doctrine  was  recognised  in  Price  v.  Edmonds,  10  B.  and  Cr.  578.  I'he  same 
rule  appears  to  have  been  adopted  by  the  Second  Division  of  the  Court  of 
Session  in  £dgar  and  Lyon  v.  Robinson,  3  S.  and  D.  513,  (affirmed  un  ap- 
peal, 3  W.  and  S.  lOG.)  v^here  the  holder  of  a  note  granted  by  two  parties 
jointly  was  found  entitled  to  recover  the  full  amount  from  one  of  the  obligants, 
although  be  had  repeatedly  taken  renewals  of  a  separate  bill  from  the  other  obli- 
gant for  the  same  debt,  alw'ays  retaining  possession,  however,  of  the  original 
note.  The  case  was  very  circumstantial,  and,  among  other  things,  it  was  alleged 
that  the  holder  knew  that  the  defender  had  signed  the  original  note  for  the  accom- 
modation of  the  other  obligant.  But  this  circumstance,  as  will  immediately 
appear,  could  not  restrict  bis  right  to  deal  with  the  parties  according  to  the  cha- 
racters which  they  held  tx  facie  of  the  note  itself. 

>  Aikman  v.  Fisher,  24th  Nov.  1835,  14  S.  D.  B.  57. 

>  Leslie  v.  Shepherd,  28d  Feb.  1833,  IIS   D.  B.  436. 
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known  to  have  been  dissolved,  binds  the  other  partners,  and 
does  not  afford  them  any  ground  of  release  fi*om  the  debt '. 

The  holder's  mere  forbearance  to  sue  the  acceptor  or  other 
parties,  will  not  release  the  subsequent  parties,  provided  he 
does  not  bind  himself  to  give  indulgence  *•  It  has  been  held, 
for  instance,  that  he  will  not  prejudice  his  claim  against  the 
other  parties  by  receiving  proposals  for  a  security  from  the 
acceptor  *,  or  even  by  taking  farther  security,  if  ng  time  is 
given  on  the  original  bill  or  note*,  or  by  taking  partial  pay- 
ments, and  offering  to  take  the  balance  by  instalments,  under 
a  condition  which  is  never  fulfilled  ^,  or  by  levying  a  partial 
payment  from  one  of  the  obligants  S  or  by  merely  stating,  in 
a  letter  to  the  indorsers  of  a  note,  that  the  granter  would  not 
be  ready  to  pay  for  a  week,  which  would  be  time  enough  for 
him,  since  that  did  not  amount  to  any  agreement  with  the 
granter  himself,  to  give  him  time ''.  It  has  been  even  decided 
that  the  drawer  will  not  be  discharged  by  the  holder  agreeing, 
after  protest  for  non-payment,  and  notice,  or  what  is  equiva> 
lent  to  it,  not  to  press  the  acceptor.  But  it  may  be  doubted, 
whether  such  an  agreement,  if  binding,  is  not  as  objection* 
able  as  a  more  precise  one,  so  far  as  it  fetters  the  right  of 
the  subsequent  indorsers  to  enforce  their  relief  against  the 
acceptor.  In  an  English  case  ^,  it  was  decided,  that  a  holder 
did  not  discharge  the  drawer  by  agreeing  to  give  time  to  the 
acceptor,  on  getting  another  security  from  him,  after  judg* 
ment  had  been  obtained  against  both  drawer  and  acceptor. 
The  Court  held,  that  the  rule  as  to  the  effect  of  indulgence 
to  the  acceptor,  in  releasing  the  drawer,  does  not  apply  after 
judgment.  Perhaps  the  same  doctrine  would  be  adopted  in 
Scotland,  after  decree  has  been  obtained,  or  the  protest  re* 
corded  on  a  bill  or  note  against  all  the  parties,  on  the  ground 
that  each  party,  being  then  liable  directly  to  the  holder,  thus 
acquires  an  absolute  right  of  relief  against  the  prior  parties, 

'  Ogle  F.  Smitb  and  Co.  15(h  Dec.  1834,  S  S.  and  D.  398. 

*  Per  Eyre,  C.  J.,  in  Walwyn  v.  St  Quintin,  1  Bos.  and  Pull.  655. 
'  Per  Eyre,  C.  J.,  in  Walwyn  v.  St  Quiniin,  1  Bos.  and  Pull.  655. 

*  Twopenny  o.  Young.  541,  note  S. 

*  Hewet  V.  Goodrich,  1  C.  and  Pay.  468. 

*  Ayrey  v.  Datenport^  2  B.  and  P.  N.  R.  476. 
'  Margeson  o.  Noble,  2  Chitty's  U.  264. 

*  Pole  V.  Ford,  ibid.  125. 
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of  which  no  transaction  between  them  and  the  holder  can  de- 
prive him.  But  it  may  be  doubted  whether  we  would  adopt 
the  doctrine  since  laid  down  ',  that  the  acceptance  of  a  warrant 
from  the  acceptor  to  confess  judgment,  under  condition  that 
judgment  should  not  be  taken  for  three  weeks,  is  not  a  giving 
of  time  so  as  to  exclude  a  subsequent  action  against  an  in* 
dorser.  Such  an  act  is  different  from  mere  delay  to  enforce 
payment,  as  it  restrains  all  parties,  during  the  stipulated  time, 
from  taking  measures  to  enforce  pajrment.  But  the  ground 
of  decision,  in  this  last  case,  appears  to  have  been  technical, 
viz.  that  no  matter  arising  after  the  commencement  of  an 
action  can  be  pleaded  in  bar  of  it  generally,  in  which  form 
the  objection  had  been  pleaded.  In  a  later  case ',  where  a 
cognovit  was  taken  from  one  of  two  joint  makers  of  a  note, 
payable  in  three  different  instalments,  but  with  liberty,  in 
default  of  payment,  to  take  judgment  and  execution  for  the 
whole  sum,  (the  first  instalment  being  payable  before  judg- 
ment could,  in  any  ev'ent,  have  been  executed),  and  the  first 
instalment  was  not  paid  at  the  time,  so  that  there  was  full 
liberty  to  take  out  judgment  and  execution,  the  Court  held, 
that  there  was  no  such  giving  of  time  as  to  exclude  a  claim 
on  the  other  obligant  in  the  note.  But  they  also  held,  in 
terms  of  the  rule  already  laid  down,  that,  being  a  co-prin- 
cipal in  the  obligation,  he  remained  liable,  though  time  had 
been  given  to  the  other  obligant.  In  another  case ',  it  has 
been  held,  that  giving  time  to  an  acceptor,  after  action  brought 
against  him,  would  not  discharge  the  drawer  and  indorsers. 

It  has  been  decided,  that  the  holder,  after  payment  was 
refused  by  the  acceptor,  and  all  the  proper  steps  of  negotia- 
tion taken  in  consequence,  did  not  discharge  the  drawer  by 
offering  to  retain  the  bill  a  few  days  longer,  in  the  prospect  of 
still  getting  payment  from  the  acceptor  ^.  In  another  case ', 
where  the  bolder  of  a  bill,  after  it  had  been  protested  for  non- 
payment and  due  notice  given,  proposed,  through  his  attorney, 
to  give  time  to  the  acceptor,  on  receiving  a  certain  payment, 

'  Per  Abbott,  C.  J.,  in  Jay  v.  Warren,  I  C.  and  Pay.  532,  per  the  Couit  of 
K.  B.  in  Lee  p.  Levi,  id.  532.  554,  4  B.  and  Crest.  390. 
'  Trice  o.  Edmonds,  10  B.  and  Cr.  578. 
>  Pike  V,  Sweet,  1  Dans,  and  LI.  159. 
*  For&ter  v.  Jurdieson,  16  East.  105. 
«   Badnail  v.  Samuel,  3  Pricf,  521. 


544         WAIVER  OF  OBJECTION  OF  RELEASE,  &C. 

which,  however,  was  not  made,  so  that  the  proposal  did  not 
take  effect,  and  there  were  merely  some  partial  payments 
made  unconditionally,  it  was  found  to  afford  no  ground  for  dis- 
charging an  indorser,  that  he  had  got  no  notice  of  this  pro- 
posal, with  what  followed  on  it,  or  of  the  ultimate  non-pay- 
ment of  the  balance. 

No  objection  can  be  made  on  any  of  the  grounds  now 
stated,  if  the  objector  has  given  his  assent  to  the  indul- 
gence. For  instance  *,  where  the  holder  of  a  bill  asked  the 
indorser's  consent  to  give  the  acceptor  time  to  pay  it  by  in-* 
stalments,  and  the  indorser  answered  that  he  might  do  aa  he 
liked,  since  he  (the  indorser)  was  discharged  for  want  of 
notice  of  non-payment,  it  was  afterwards  found,  on  the  no- 
tice being  held  sufficient,  that  these  expressions  implied  a 
consent  by  the  indorser  that  the  holder  should  give  time  to 
the  acceptor.  Perhaps  it  may  be  doubted  whether  such  con- 
sent was  sufficiently  indicated.  It  has  been  farther  decided, 
that  even  a  subsequent  promise  to  pay,  after  knowing  that 
time  had  been  given,  excludes  the  objection.  Thus  *,  where 
the  drawer  of  a  bill  defended  himself  against  an  action  by  the 
indorsee,  on  the  ground  that  the  latter  had  repeatedly  given 
time  to  the  acceptor,  it  was  held  to  be  a  good  answer,  that  the 
defendant,  after  hearing  that  time  had  been  so  given,  said  to 
the  plaintiff,  ''  1  know  I  am  liable,  and  if  Jones"  (the  accep- 
tor) ^'  does  not  pay,  I  will."  The  principle  seems  to  have  been 
here  adopted  as  to  the  plea  of  indulgence,  which  was  already 
explained  regarding  want  of  notice,  viz.  that  it  afforded  only 
a  personal  objection,  which  the  party  renounced  by  a  subse- 
quent promise  of  payment.  In  another  case ',  it  seems  to  have 
been  held  at  Nisi  Prius,  that  the  drawer  of  a  bill  was  barred 
from  objecting  that  time  had  been  given  to  the  acceptor,  by 
a  paper  which  he  had  promised  to  sign,  consenting  to  the 
holder  using  any  means  that  he  could  to  recover  payment  from 
the  acceptor,  without  prejudice  to  his  rights  against  him,  (the 
drawer).  But  ^,  where  the  holder  of  a  bill  had  taken  another 
bill  instead  of  it  from  the  acceptor,  which  was  never  satisfied, 

>  CUrk  r.  Devlin,  3  Bos.  and  PuU.  S6j. 

*  Stevens  o.  Lynch,  12  Enat.  38. 

>  Hill  p.  Johnson,  3  C.  and  P.  1417. 

*  Withall  o.  Ma&terman,  2  Campb.  179, /)er  Lord  EUenborotigh. 
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and  his  indorser,  to  whom  the  acceptor  mentioned  that  he  had 
taken  up  the  old  bill  by  a  new  one,  answered  that  it  was  the 
best  thing  which  could  be  done,  it  was  held  that  such  a  re- 
mark did  not  preclude  the  indorser,  in  a  question  between  him 
and  the  holder,  from  pleading  the  indulgence  giren  to  the 
acceptor,  as  his  remark  was  presumed  to  refer  to  the  advan- 
tage of  the  arrangement  to  the  acceptor,  and  not  to  imply  a 
ratification  of  it  as  to  the  holder. 

3.  Efiect  of  discharge  or  giving  time  in  accommodation- 
bills  and  notes. 

What  has  been  now  stated  assumes  that  the  subsequent  par- 
ties to  a  bill  or  note  have  recourse  against  the  prior  party  who 
has  got  a  release,  or  received  indulgence  from  the  holder,  and 
that  their  recourse  is  presumed  to  have  been  thereby  injured. 
But,  when  they  have  no  such  recourse,  though  entitled  to  it 
ex  fade  of  the  bill  or  note,  they  cannot  plead  that  they  are  re- 
leased, because  the  presumption  of  injury  is  then  done  away. 
For  instance,  the  drawer  of  a  bill  accepted  merely  for  his  ao- 
commodation,  and  without  effects  of  his  in  the  acc^tor's 
hands,  cannot  plead  that  he  is  discharged  by  the  holder  giving 
time  to  the  acceptor  ' .  It  has  been  also  foun4,  that  such  a  pro* 
ceeding  by  the  holder  affords  no  objection  against  his  proving 
for  such  a  biU  on  the  drawer's  estate '.  In  another  case,  where 
the  defendants  had,  to  pay  the  plaintiffs  for  the  price  of  goods, 
drawn  a  biU  in  their  favour  on  their  own  agent  in  London, 
who,  though  he  accepted  the  bill,  did  not  pay  it  when  due,  as 
he  had  not  then  cash  belonging  to  his  constituents,  but  only 
goods,  which  he  could  not  sell,  it  was  found  that  the  plaintiffs 
did  not  discharge  the  defendants  by  allowing  him  twice  to  renew 
the  bill  without  notice  to  them,  (although  he  at  last  failed, 
with  funds  of  theirs  more  than  sufficient  to  pay  the  bill,)  see- 
ing that  such  renewal  was  in  their  favour,  because  he  had  no 
funds  when  the  bill  became  due,  and  was  therefore  truly  a 
surety  for  them '.  Nor  can  such  objections  be  pleaded  by  a 
subsequent  indorser  for  whose  accommodation  a  bill  or  note 

*  Per  Lord  EUenborough  in  Col  lot  v,  Haigh,  stated  anlca,  393,  note  1. 

'  Per  Lord  Chancellor  Eldon  in  tx  parte  Holden ;  Cooke'n  Bankrupt  Law, 
J«7. 

*  Per  Lord  EUenborough  in  Clark  r.  Noel,  3  Carnpb.  441.    His  Lordship's 
opinion  was  afterwards  aflSrnicd  by  the  Court  of  King's  Bench. 
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has  been  accepted  or  granted,  though  release  or  indulgence  be 
given  to  a  prior  party.  The  same  rules  are  applicable  on  this 
subject  which  have  been  explained  as  to  notice  or  negotiation 
in  similar  cases  ^ 

But  it  does  not  follow,  that  because  parties  who  are  prin- 
cipal debtors  ex  facie  of  a  bill  or  note  may  be  sureties  as 
to  other  parties,  the  holder  therefore  loses  his  claim  against 
them  as  principal  debtors,  by  giving  indulgence  to  the  parties 
for  whose  accommodation  they  are  bound ;  for  example,  that 
the  holder  of  a  bill  or  note  accepted  or  granted  for  behoof 
of  the  payee,  forfeits  his  claim  against  the  acceptor  or 
grantor,  by  giving  indulgence,  or  a  discharge^  without  his 
consent,  to  the  payee.  1*^,  There  is  no  ground  for  such  a 
doctrine,  if  he  is  not  aware  of  the  true  nature  of  the  bill 
or  note ;  because  he  is  then  only  bound  to  look  at  the  rela- 
tions of  the  several  parties  as  they  appear  ex  facie  of  it «. 
Even  in  England,  it  must  be  proved  that  his  knowledge  of 
these  relations  was  different  from  what  they  appeared  to  be> ; 
and,  in  Scotland,  no  evidence  would  probably  be  admitted  to 
redargue  that  arising  from  the  bill,  excepting  his  writ  or  oath. 
But,  2c%,  It  appears  to  be  now  settled^  that,  although  the 
payee  should  know  the  relative  situation  of  parties  irUer  se^ 
he  is  entitled  to  rely  on  their  characters  as  they  appear  ex 
fade  of  the  bill  or  note,  and,  therefore,  preserves  his  claim  at 
all  times  against  the  acceptor  or  maker  as  principal  debtor, 
whether  he  has  given  indulgence  or  not  to  the  other  parties 

'  AfHtea^  517,  el  vq. 

'  In  Carstairs  v.  Rullcston,  5  Taunt.  551,  1  Marsh.  207,  the  holder  of  a  note 
granted  fur  the  payee*s  accommodation  was  held  not  to  have  discharged  the 
maker  by  releasing  the  payee,  it  not  being  proved  that  the  holder  knew  that  the 
note  was  granted  for  the  payee's  accommodation.  In  Dingwall  o.  Dunster, 
1  Doug.  247,  the  bolder  of  an  accommodation-bill,  who  knew  only  afler  ii  be- 
came  due  that  it  was  accepted  for  the  drawer's  accommodation,  was  found  not  to 
have  discharged  the  acceptor  by  applying  first  to  the  drawer,  and  allowing  several 
years  to  elapsu  before  he  asked  the  acceptor.  But,  \»t.  He  did  not  expressly 
agree  to  give  time  to  the  drawer;  and,  2f%,  As  he  did  not  know  of  the  accoro* 
modation  at  the  time  of  taking  it,  he  could  not  be  bound  to  observe  any  rules 
of  negotiation  but  such  as  arose  from  the  relative  situations  of  the  parties  as 
appealing  ex  facie  of  the  bill.  The  general  rule  laid  down  on  this  subject  in 
Ellis  V.  Gallindo,  cited  in  a  note  to  1  Doug.  249,  is  said  to  have  been  ihesame, 
Although  the  circumstances  of  the  cose  led  to  a  diiTerent  decisioo. 

'  Vide  preceding  note. 
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for  whose  accommodation  be  became  bound.  Accordingly  ', 
where  the  holder  of  a  note,  knowing  that  it  was  granted  for 
the  payee's  accommodation,  had  become  bound,  on  receiving 
a  composition  from  the  payee,  not  to  molest  him,  it  was  de- 
cided, notwithstanding,  that  he  had  not  thereby  lost  his  claim 
against  the  maker.  The  same  doctrine,  as  already  shewn ', 
although  at  one  time  doubted,  has  been  settled,  regarding  the 
holder's  claim  against  the  acceptor  of  an  accommodation-bill, 
though  he  has  given  time  to  other  parties  on  the  bill  who 
were  liable  in  relief  to  the  acceptor.  In  like  manner,  his  re- 
leasing or  giving  indulgence  to  a  subsequent  indorser  would 
not  cut  off  his  claim  against  a  prior  one,  although  he  should 
be  aware  that  the  former,  as  the  party  accommodated,  was 
liable  in  recourse  to  the  latter.  In  all  these  cases,  the  claim 
of  recourse  does  not  arise  on  the  face  of  the  bill  or  note,  but 
from  an  agreement  independent  of  it.  But  the  holder* s  claim 
arises  from  the  bill  or  note  alone,  and,  therefore,  though  he 
should  discharge  this  claim,  or  give  time  for  the  payment  of 
it,  he  will  not  thereby  discharge  or  fetter  any  other  party  as 
to  the  time  of  enforcing  a  distinct  claim  of  recourse,  indepen- 
dent of  the  bill  or  note '. 

'  Mallet  V,  Thomson,  anUat  365,  note  1.  The  same  doctrine  seems  to  be 
implied  as  to  the  effect  of  releasing  the  indorser  of  bills  on  a  composition-con- 
tract, in  not  discharging  an  accommodation-acceptor,  in  Maltby  v.  Carstairs, 
7  B.  and  Cr.  735.  Vidk  also  Price  v,  Edmonds,  1  B.  and  Cr.  578.  The  doc- 
trine was  also  recognised  in  Scotland  in  Mowbray  v.  White,  3  S.  and  D.  146, 
where  it  was  decided  that  the  pursuer  had  a  good  claim  against  the  accep- 
tor of  an  accommodation-bill  which  he  had  retired,  and  for  which  the  acceptor 
had  also  given  him  a  separate  obligation,  although  he  had  taken  a  bill  from  the 
drawer  for  part  of  the  same  debt,  still,  however,  retaining  the  original  bill  and 
the  acceptor*s  obligation. 

*  Antea,  365,  &c 

'  Fk2b  Lord  Elleoborough's  opinion  in  Mallet  v.  Thomson. 
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CHAPTER  VII. 


OF  ACTION  AND  BILIGBNCB  ON  BILLS  AND  NOTES,  CHECKS 
FROM  BANKERS,  BANK  NOTES,  AND  BANKERS*  NOTES. 


Bills  and  notes,  like  other  obligations,  form  in  Scotland 
the  ground  of  a  personal  action  at  common  law.  But  statute 
has  also  established  a  summary  mode  of  execution  to  enforce 
payment  of  them,  without  an  action ;  and  this  statutory  pro- 
cess is  applicable  to  almost  every  case  of  bills  and  notes'. 
It  will  be  proper,  before  detailing  the  nature  and  requisites 
either  of  this  summary  process  or  of  procedure  by  action,  to 
distinguish  the  cases  which  fall  under  each  respectively,  after 
describing  the  leading  features  of  the  summary  process. 

This  process  was  first  introduced  as  to  foreign  bills.  By 
the  act  1681,  c.  20,  which  proceeds  on  the  narrative,  ^^  How 
necessary  it  is  for  the  flourishing  of  trade,  that  bills  or 
letters  of  exchange  be  duly  paid,  and  have  ready  execu- 
**  tion,  conform  to  the  custom  of  other  parts  ;'*  it  is  en- 
acted, "  That,  in  case  of  any  foreign  bill  of  exchange,  from 
or  to  this  realm,  duly  protested  for  not  acceptance  or  for 
not  payment,  the  said  protest  having  the  bill  of  exchange 
prefixed,  shall  be  registrable  within  six  months  after  the 
<^  date  of  the  said  bill,  in  case  of  non-acceptance,  or  after  the 
<^  falling  due  thereof  in  case  of  non-payment,  in  the  books  of 
^*  Coimcil  and  Session,  or  other  competent  judicatures,  at 
^^  the  instance  of  the  person  to  whom  the  same  is  made  pay- 
able, or  his  order,  either  against  the  drawer  or  indorser  in 
case  of  a  protest  for  non-acceptance,  or  against  the  acceptor 
in  case  of  a  protest  for  non-payment,  to  the  efiect  it  may 
have  the  authority  of  the  judges  thereof  interponed  thereto, 
*^  that  letters  of  homing  upon  a  simple  charge  of  six  days, 
<*  and  executorials  necessary,  may  pass  thereupon,  for  the 
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^^  whole  sums  contained  in  the  bill,  as  well  exchange  as  prin- 
^^  cipal,  in  form  as  effeirs,  sicklike  and  in  the  same  manner  as 
"  upon  registrate  bonds,  or  decreets  of  registration,  proceed- 
"  ing  upon  consent  of  parties ;  providing  always,  that,  if  the 
"  saids  protests  be  not  duly  registered  within  six  months,  in 
^'  manner  above  provide,  then,  and  in  that  case,  the  said 
<^  bills  and  protests  are  not  to  have  summary  execution,  but 
"  only  to  be  pursued  by  way  of  ordinary  action,  as  accords ; 
<f  and  farther,  that  the  sums  contained  in  all  bills  of  exchange 
*'  bear  annualrent,  in  case  of  npt  acceptance,  from  the  date 
<^  thereof,  and,  in  case  of  acceptance  and  not  payment,  from 
"  the  day  of  their  falling  due,  ay  and  while  (until)  the  pay- 
*^  ment  thereof."  It  id  also  declared.  That,  notwithstanding 
of  the  foresaid  summary  <^  execution  provided  to  follow  upon 
<^  bills  of  exchange,  for  the  sums  therein  contained,  in  manner 
<'  above  specified,  yet  it  shall  be  leaaom  (lawful)  to  the  party 
"  charger  to  pursue  for  the  exchange,  if  not  contained  in  the 
<<  said  bills,  with  re-exchange,  damage,  interest,  and  all  ex- 
*^  penses,  before  the  ordinary  judge,  or,  in  case  of  suspension, 
'<  to  eik  (add)  the  sanie  to  the  charge  at  the  discussing  of  the 
<^  said  suspension,  to  the  effect  that  the  same  may  be  liquidal, 
**  and  decreet  given  therefor,  either  against  the  party  prin- 
V  cipal,  or  agiunst  him  and  his  cautioners,  as  accords." 

The  act  1696,  c.  36,  referring  to  this  statute,  enacts, 
<^  That  the  same  execution  shall  be  competent,  and  proceed 
<<  upon  inland  bills  or  precepts,  as  is  provided  to  pass  upon 
^^  foreign  bills  of  exchange,  by  the  20th  act  of  the  3d  ParUa^ 
*^  ment  of  Charles  II.,  bolden  in  anno  1681,  which  act  is 
<<  hereby  extended  to  inland  bills  and  precepts  in  all  points." 
These  two  acts,  the  first  relating  to  foreign,  and  the  second 
to  inland  biUs,  authorise  summary  execution,  Ist^  Against 
the  drawer  and  indorsers  on  non-acceptance;  and,  2<ffy, 
Against  the  acceptor  on  non-payment  In  the  first  of  these 
cases,  summary  diligenoe  is  allowed,  after  registering  the 
protest,  at  any  time  within  six  months  after  the  date  of 
the  bill,  whether  before  or  after  the  term  of  payment.  Ac- 
cordingly, in  the  case  ^  of  a  bill  dated  1 0th  March  1 795^  and 
payable  90  days  after  date,  or  on  1 1th  June,  but  of  which 

I  Cowm  V,  Kay,  20ih  June  179j,  Morr.  1021. 
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acceptance  was  refused  on  28th  March,  the  Court  sustained 
a  charge  of  horning  given  to  the  drawer  oh  28th  May.  In 
this  case  the  same  rule  was  enforced,  agreeably  to  the  statute, 
regarding  summary  diligence,  which  has  been  laid  down '  re« 
garding  the  holder's  right  at  common  law  to  bring  an  imme- 
diate action  against  the  drawer  or  indorsers  on  non-accep* 
tance. 

Summary  diligence  was  not  competent,  by  these  acts,  on 
non-payment,  unless  against  the  acceptor ;  and  there  was  no 
recourse,  in  such  a  case,  against  the  drawer  and  indorsers, 
but  by  action.  But  the  act  12  Geo.  III.  c.  72,  §  42,  made 
perpetual  on  this  subject  by  23  Geo.  III.  c.  18,  §  55,  reme- 
<Ued  both  this  and  another  defect,  by  allowing  the  like  remedies 
on  proipissory-notes  as  on  bills,  and  by  enacting  that  there 
should  be  summary  execution  against  the  drawers  and  indor* 
sers  of  bills  and  the  indorsers  of  notes,  for  non-payment  as 
well  as  for  non-acceptance.  As  to  promissory-notes,  it  enacts, 
that  '^  the  same  diligence  and  execution  shall  be  competent, 
^'  and  shall  proceed  upon  promissory-notes,  whether  holograph 
*^  or  not,  as  is  provided  to  pass  upon  bills  of  exchange  and  in- 
<<  land  bills,  by  the  law  of  Scotland ;  and  that  promissory- 
^^  notes  shall  bear  interest  as  bills."  The  rest  of  the  clause, 
which  confers  on  such  notes  the  same  privileges  as  on  bills, 
has  been  already  discussed'.  As  to  summary  execution,  in 
case  of  non-payment,  against  drawers  and  indorsers,  the  same 
statute  enacts,  that  '*  summary  execution,  by  homing  or  other 
'^  diligence,  shall  pass  upon  bills,  whether  foreign  or  inland, 
*'  and  whether  accepted  or  protested  for  non-acceptance,  and 
^^  upon  all  promissory-notes  duly  negotiated  not  only  against 
^'  the  acceptors  of  such  bills,  or  grantors  of  such  notes,  but 
*^  also  against  the  drawers  of  such  bills,  and  the  whole  indor- 
''  sers  of  the  said  bills  and  notes  jointly  and  severally,  except- 
<<  ing  where  the  indorsation  is  qualified  to  be  without  recourse, 
saving  and  reserving  to  the  drawers  or  indorsers  their  re- 
spective claims  of  recourse  against  each  other,  and  all  de- 
<<  fences  against  the  same,  according  to  law."  According  to 
this  clause,  summary  execution  on  non-payment  is  competent 
against  the  drawer  and  indorsers  of  a  bill  and  the  indorsers  of 

«  AniM,  162.  »  AnUa,  3. 
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a  note,  as  well  as  against  the  acceptor  or  granter,  all  at  the 
same  time. 

It  is  proper  to  point  out  the  cases  in  which  summary  exe- 
cution isy  or  is  not,  competent  by  these  statutes.  Istj  It  is 
not  competent,  either  on  non-acceptance  or  non-payment,  un- 
less the  instrument  of  protest  for  non-acceptance  or  non-pay- 
ment has  been  completed  and  registered  in  the  books  of  some 
competent  court  within  six  months,  viz.  the  protest  for  non- 
acceptance  in  six  months  after  the  date  of  the  bill,  and  the 
protest  for  non-payment  in  six  months  after  the  term  of  pay- 
ment of  the  bill  or  note.  It  has  been  shewn  ',  that  the  holder 
of  a  bill  payable  at  a  certain  date  may  preserve  his  recourse 
against  the  drawer  and  indorsers,  by  presenting  it  for  payment 
when  it  falls  due,  and  protesting  it  for  non-payment  only,  al- 
though not  accepted.  His  right  in  such  a  case,  to  summary 
execution  against  the  drawer  and  indorsers,  depends  on  the 
terms  of  the  statutes ;  but  these  must  be  interpreted  with  re- 
ference to  the  ruljes  of  common  law.  On  this  subject,  the  act 
1681,  c.  20,  enacts,  that  a  protest  for  non-acceptance  shall  be 
registered  within  six  months  after  the  date  of  the  biU,  to  autho- 
rise summary  execution  against  the  drawer  or  indorsers,  and 
that,  *^  if  the  said  protests  be  not  duly  registered  within  six 
^*  months,  m  manner  above  provided^*^  there  shall  be  only  an 
ordinary  action  on  the  bill.  The  act  12  Geo.  III.  c  72,  like- 
wise supposes,  in  the  event  of  bills  not  being  accepted,  that 
there  is  a  protest  for  non-acceptance.  This,  however,  though 
assumed  to  be  the  practice,  is  not  expressly  required  by  the 
statute,  where  it  is  not  intended  to  have  recourse  against  the 
drawer  and  indorsers  for  non-acceptance,  but  merely  for  non- 
payment, and,  as  a  protest  for  non-payment  is  alone  necessary, 
in  that  case,  at  common  law,  it  would  seem  that  the  statute, 
in  allowing  such  recourse  to  be  enforced  by  summary  diligence, 
does  not  go  beyond  the  common  law,  or  render  necessary  for 
that  purpose  the  taking  and  registration  of  more  than  a  pro- 
test for  non-acceptance.  In  one  early  case  of  non-acceptance  *, 
it  is  said  to  have  been  decided,  that  a  protest  for  non-payment, 
registered  within  six  months  after  the  term  of  payment,  was 

J  AnUa,  409. 

>  Yuill  V.  Richardioii,  25ih  July.  1699,  Fofbes,  134^ 
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sufficient  to  authorise  diligence  agunst  the  drawer.  But  the 
principle  of  this  decision  is  not  explained  ;  and  it  is  not  easy 
to  perceive  its  principle  under  the  statutes  then  subsisting, 
which  allowed  summary  diligence  only  against  the  acceptor 
for  non-payment.  But  the  question  now  stated  must  be  de- 
cided by  the  statute  12  Greo.  III.  c.  72,  §  41,  as  combined 
with  the  previous  statutes,  and  the  rules  of  common  law. 

If  the  protest  for  non-acceptance  or  non-payment  is  not 
registered  within  the  time  and  in  the  manner  prescribed  by  the 
statutes,  there  can  be  no  recourse  either  against  the  drawer, 
indorsers,  or  acceptor,  except  by  means  of  an  ordinary  action. 
But,  in  some  cases  ',  where  summary  diligence  on  bills  was 
suspended,  on  the  ground  that  the  bill  had  not  been  protested 
till  after  the  six  months,  or  on  the  ground  of  nullity  in  the 
diligence,  the  charge  was  notwithstanding  converted  into  a 
libel.  This  cannot,  however,  be  done,  where  the  charge  pro- 
ceeds on  a  protest  null  under  the  stamp  laws ',  or  where  the 
bill  is  vitiated  ^  or  where  the  bill  is  for  a  sum  below  £.25, 
which  could  not  be  sued  for  in  the  Court  of  Session  %  or  af- 
ter the  record  has  been  closed  in  a  suspension  ^. 

2d,  Summary  execution  is  competent  only  for  the  amount 
of  the  bill  or  note,  with  interest  from  its  date  in  case  of  non- 
acceptance,  or  from  the  term  of  payment  in  case  of  non-pay- 
ment, as  also  for  exchange,  or  any  other  sum,  if  specified  in 
the  bill.  But  such  a  claim,  whether  for  exchange,  re-ex- 
change, damages,  interest,  or  expenses,  when  not  specified  in 
the  bill,  can  be  recovered  only  by  ordinary  action,  or,  if  the 
diligence  is  suspended,  by  being  included  with  the  other  sums 
charged  for,  and  thus  made  the  subject  of  discussion  in  the 
suspension. 

I  M*Creadjr.  Crawford,  S3d  July  1712,  Morr.  11984;  Gordon  v.  Milnt 
and  Coy.,  13th  Feb.  1822 ;  Reid  v,  FraMr,  4th  Feb.  1825,  F.  C.  |  DougUt  tr. 
Smith,  9th  Feb.  1830,  8  S.  D.  B.  873. 

•  Corrie  v,  Barbour,  20th  Dec.  1827,  6  S.  and  D.  268,  F.  C. 

•  Fleming  v.  Leiper  and  Scott,  lit  July  1823,  2  S.  and  D.  446  ;  M' Ant  v, 
Watson,  2  S.  and  D.  360 ;  Forrest,  13th  June  1834,  12  S.  D.  B.  726. 

«  Forrest,  13th  June  1834,  12  S.  D.  B.  726. 

•  Campbell  o.  McDonnell,  22d  Dec.  1827,  5  &  and  D.  412,  confirmed  by 
the  Second  Division,  In  Watts  v.  Barbour,  reported  verbally  by  Lord  Cring- 
letie,  in  July  1828,  6  S.  D.  B.  1048. 
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3^,  It  has  been  shewn,  that  summary  execution  is  not  com- 
petent on  bills  or  notes,  which,  though  the  party's  name  be 
inserted  by  himself  in  the  body  of  them,  are  not  subscribed  by 
him  ' ,  or  which  are  subscribed  only  by  initials  %  or  by  a  mark  '. 
The  subscription  of  one  notary  and  two  witnesses  has  been 
held  a  sufficient  substitute  for  the  party's  signature.  But  it 
is  doubtful  whether  a  bill  or  note  thus  subscribed  could  form 
the  ground  of  summary  diligence.  Such  diligence  appears  to 
be  admissible  only  when  the  document  is  probative  in  itself, 
and  not  when  it  requires  extrinsic  proof^  which  cannot  be  ad- 
duced except  in  an  action.  A  subscription  by  two  notaries 
and  four  witnesses  probably  would  form  the  ground  of  sum- 
mary diligence ;  because  it  is  probative  per  se.  The  signa- 
ture of  a  person  per  procuration  of  another  would  also  form 
the  ground  of  summary  diligence,  when  the  procuration  is 
notorious,  as  when  the  procurator  has  acted  as  such  in  a  long 
course  of  transactions,  or  when  a  partner  has  an.  implied 
power  from  his  copartners  to  bind  them,  by  subscribing  the 
company  firm  ^.  The  principal  is  then  identified,  in  the  mind 
of  contracting  parties,  with  his  agent  ^,  and  may  be  considered 
as  signing  tlirough  him.  The  notoriety,  too,  of  the  agency 
appears  to  come  in  place  of  extrinsic  proof,  at  least  so  as  to 
afibrd  a  warrant  in  the  first  place  for  summary  diligence.  But, 
if  partnership  is  denied,  it  must  be  proved,  and  the  person 
against  whom  diligence  is  raised  may  then  suspend  without 
caution  ;  as  he  ought  not  to  be  bound  even  to  find  security  for 
the  debts  of  a  company  with  which  he  is  not  proved  to  have 
any  concern  «. 

Summary  diligence  would  not  probably  be  allowed  on  a 
signature  by  procuration,  where  the  agent's  power  depended 
solely  on  a  written  procuration,  seeing  extrinsic  proof  is  here 

"  jintea,  43.  •  MUa,  47. 

'  AnteOf  51-2.  Vide  cases  there  referred  to,  and,  inter  aUa,  M'lntosh  v, 
McDonald,  8th  Dec.  1828,  7  S.  and  D.  155. 

*  Vide  Thomson  v.  Liddel  and  Co.,  2d  July  1812,  F.  C.  post, 
■  Antea,  222,  note  1. 

•  Id  Anderson  v.  Bolton  and  Barker,  26th  Jan.  1810,  F.  C,  this  decision 
was  pronounced  as  to  the  suspension  of  a  charge  given  to  the  suspender  ar  part- 
ner  of  a  company,  with  which  be  denied  that  he  had  any  concern!  A  similar 
decision  was  given  in  Carlier  v.  Davidson,  30th  June  1810,  mentioned  in  a  note 
to  the  preceding  case. 
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necessary  to  make  the  subscription  valid.  It  was  decided  in 
one  case  by  a  Lord  Ordinary,  though  the  matter  did  not  come 
befi)re  the  whole  Court,  that  the  subscription  of  a  father*s 
name  by  his  son,  who  was  said  to  have  been  in  the  habit  of  so 
subscribing,  did  not  form  a  ground  for  summary  diligence 
against  the  father'.  In  another  case%  a  charge  was  sus- 
pended, when  given  to  a  mother  on  a  bill  thus  subscribed  in 
her  name  by  her  daughter.  But  the  Court  appear  to  have 
there  held,  that  there  was  no  mandate,  either  special,  or  by 
any  course  of  dealing  in  which  the  mother  had  sanctioned  this 
mode  of  subscription.  In  another  case  ^,  the  point  was  raised 
but  not  decided,  it  being  held  that  the  objection  to  summary 
diligence  on  a  bill  signed  by  procuration  was  excluded  by  the 
circumstance  of  the  suspender  having  in  his  suspension  waived 
all  such  objections. 

When  a  bill  is  vitiated  ex  Jaeiej  or  the  suspender's  signa- 
ture is  proved  insianter  to  be  forged,  a  suspension  of  a  charge 
on  it  will  be  passed  without  caution  or  consignation.  Thus  ♦, 
where  a  bill  was  vitiated  in  the  date,  the  Court  passed  a  sus- 
pension without  caution  or  consignation.  Again ',  a  suspension 
of  a  charge  on  a  bill  was  passed  without  caution  or  consigna- 
tion, on  a  report  by  a  banker  and  engraver,  that  the  year  of 
payment  had  been  erased  or  altered.  In  another  case  %  the 
Court  remitted  to  engravers  to  investigate  the  charge  of  {ot^ 
gerj  camparatione  literarum^  with  writings  acknowledged  to 
be  genuine.  Again '',  engravers  having  reported  that  the  sus- 
pender's signature  was  forged,  they  passed  the  suspension 
without  caution  or  consignation. 

In  a  case ',  where  a  charge  was  ^ven  to  a  party  described 
as  James  Wilson,  ^^  farmer  at  Shields,"  on  a  note  drawn  pay- 
able to  ^^  James  Wilson,"  and  indorsed  also  ^^  James  Wibon," 
without  a  designation,  the  First  Division  of  the  Court,  in  a 

'  Per  Lord  Alloway  in  Sneddon  p.  Brown. 

*  Lowson  0.  Matthew,  antea,  222,  note  3. 

*  M*Intosli  V.  M' Donald,  9tl)  Dec.  1828,  7  S.  and  D.  \b^ 
«  Corrie  p.  Bnrbour,  26th  Nov.  1825,  i  S.  D.  B. 

•  Hamiltoo  v.  Kitinear  and  Son,  17tb  June  1825,  4  S.  and  D.  102. 
'  HerbertBon,  1825. 

'  VVilBOO  V.  Hart,  25th  Feb.  1826,  i  Shaw  and  D.  504. 

•  Wilson  V.  Mitchelis  9th  Feb.  1827,  5  S.  and  D.  318. 
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suspension,  by  the  party  charged,  wherein  he  produced  notes 
with  his  genuine  signature,  which  appeared  to  be  different  firom 
that  in  the  note  charged  on,  suspended  the  charge  smpliciter^ 
proceeding,  however,  on  the  ground,  that,  as  there  was  no 
designation  on  the  face  of  the  bill,  the  notary  had  no  warrant 
for  charging  this  indiyidual  James  Wilson  for  payment  of  it. 
It  is  understood  that  a  different  doctrine  was  held  in  another 
case  *  by  the  majority  of  the  Second  Division. 

Where  a  bill  was  addressed  to  A.  and  J.  Dougal  and  Co., 
and  accepted  by  the  suspenders  under  that  description,  the 
Court  refused  a  suspension,  which  proceeded  on  the  ground, 
that  they  never  traded  under  the  firm  of  A.  and  J.  Dougal 
and  Co.,  but  only  under  that  of  A.  and  J.  Dougal,  holding 
that  they  had  adopted  the  former  description  by  adhibiting  it 
to  the  bill '.  But  in  the  same  case,  they  had  refused  the  sus- 
pender a  diligence  in  the  Bill- Chamber,  to  recover  other  bills 
which  might  be  compared  with  his  alleged  signature,  holding, 
it  would  seem,  that  the  forgery  must  either  be  established  m- 
stantevy  so  as  to  warrant  passing  the  bill  without  caution,  or  that 
it  must  be  investigated,  like  other  disputed  allegations,  after 
passing  the  bill  in  the  ordinary  form,  on  caution  or  consigna- 
tion. In  another  case  ^,  the  Court  passed  a  suspension  of  a 
charge  in  a  bill  without  caution  or  consignation,  being  satisfied 
of  the  forgery  of  the  suspender's  (or  indorser's)  signature,  by 
comparing  it  with  genuine  signatures  of  his.  The  same  de- 
cbion  was  given  afterwards  on  the  same  grounds,  in  other 
cases  \ 

4M,  It  has  been  explained',  that  even  a  written  promise 
to  accept  a  bill,  distinct  from  the  bill,  is  not  in  Scotland  con- 
sidered as  an  acceptance,  and  cannot  even  form  the  ground  of 
an  action  as  such,  although  an  action  may  be  raised  on  it  as  a 
separate  obligation,  adducing  the  bill  in  modum  probattonis. 
Much  less,  therefore,  can  it  form  the  ground  of  summary  di- 
ligence. 

1  HerbertsoD,  Feb.  1826. 

•  Dougala  v.  Robin,  8ch  Feb.  1828»  6  Sbaw  and  D.  504. 

•  Pktenon  r.  Mitchell,  85th  No?.  1826,  5  S,  and  D.  43. 

•  Hendenon  r.  M*Artney,  26th  Jan.  1828,   6  &  and  D.  460;   Rom  v. 
Millar  and  Baird,  8d  Dec.  1831,  10  S.  D.  B.  95. 

•  AnUa,  444.     This  point  is  illuitrated  by  a  case,  Maiwell  v.  M*Kay,  12th 
July  1699,  noticed  by  Forbes,  140. 
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bthj  It  has  been  stated ',  that  drafts  on  bankers,  if  dis- 
honoured, would  not  warrant  summary  diligence  against  the 
drawer,  though  an  ordinary  action  may  be  raised  on  them. 
None  of  the  statutes  authorising  summary  diligence  apply  to 
such  drafts  nommatimj  and  they  cannot  be  considered  as  bills, 
since  they  are  not  drawn,  like  bills,  to  be  accepted,  but  for  im- 
mediate payment.  The  reasons,  however,  which  render  sum- 
mary diligence  on  bills  and  notes  expedient,  apply  still  more 
to  them. 

6th,  When  a  bill  or  note  is  lost,  summary  diligence  is  not 
competent  on  it.  But  it  may  be  recovered  by  an  action. 
Some  account  of  the  procedure  applicable  to  such  a  case  has 
been  akeady  given '. 

7tk,  When  a  foreign  bill  is  drawn  in  parts,  one  of  which 
is  subscribed  by  certain  obligants,  and  one  by  others,  sun^- 
mary  diligence  appears  to  be  competent  at  the  holder's  in- 
stance against  the  whole,  since  the  different  parts  are  supple- 
mental of  each  other,  and  constitute  one  obligation. 

The  respective  subjects  of  summary  diligence  and  of  action 
being  thus  defined,  we  shall  now  discuss  the  nature  and  re- 
quisites of  each  respectively ;  in  doing  which  we  shall  con- 
sider, 

1.  By  whom  diligence  or  action  on  a  bill,  note,  or  draft 
may  be  raised ; 

2.  The  course  of  procedure  in  following  out  such  diligence 
or  action,  especially  the  former ; 

3.  The  claims  against  the  several  parties  to  bills,  notes  or 
drafts,  recoverable  by  diligence  or  action ; 

4.  What  proof  is  required  in  support  of  these  claims,  or  is 
competent  in  defence  against  them ;  and  how  it  is  to  be  led. 

>  Aniea,  191,  note  4.  '  Antta,  321,  Mt  teq. 
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Section  I. 
Diligence  or  Action, — by  whom  f 

1 .  Action  or  diligence  may  be  raised  by  the  payee  or  his 
order  '.  It  is  not  competent,  except  in  the  case  of  the  drawer, 
(to  be  immediately  noticed,)  to  any  but  the  holder  of  a  bill  of 
note  payable  to  the  bearer,  or  blank  indorsed,  or  wherein  he 
or  the  company  to  which  he  belongs  is  named  as  payee  or  spe- 
cial indorsee,  or  where  the  bill  or  note  has  been  conveyed  to 
him  by  assignation  from  the  party  who  is  in  right  to  it,  ao 
conipanied  by  the  document,  or  where  he  has  married  the 
person  in  right  to  it,  in  which  case  he  acquires  it  jure  mariti  *. 
How  far  or  in  what  manner  a  husband  may  use  summary  di- 
ligence on  bills  or  notes  payable  to  his  wife,  has  been  already 
considered  ^.  When  a  bill,  note  or  draft  is  made  payable  to 
one  person  for  another,  the  former  only  can  maintain  action 
or  diligence  on  it  * ;  being  liable  in  accounting  to  the  latter. 
The  right  of  raising  action  or  diligence  against  a  party  on 
a  bill  or  note  subscribed  by  another  person  per  procuration 
from  him,  has  been  already  considered  ^. 

If  a  person  appears  ex  facie  of  a  bill  or  note  to  have  sole 
right  to  it,  it  will  be  no  defence  against  action  or  diligence 
by  him,  that  he  appears  aliunde  to  have  given  only  partial 
value  for  it.  This,  if  proved  by  his  writ  or  oath,  may  subject 
him  to  exceptions  pleadable  against  his  indorser.  But,  to 
warrant  action  and  diligence  by  him,  it  is  enough  that  he  is 
in  titvlo  of  the  bill  or  note,  and  can  discharge  it,  and  any 
transaction,  proved  by  extrinsic  evidence,  between  him  and 
another  party,  is  unavailable,  as  res  inter  alios  acta  «. 

»  1681,  c.  so.  •  Aniea,  213-4.  •  ibid. 

*  Antea,  370.  »  Aniea,  654-5. 

•  It  was  probably  on  this  ground  that  Lord  Kenyon  laid  it  down,  in  Wiffen 
V.  lioberu,  I  E»p.  261.  «*  that  where  a  bill  of  exchange  is  given  for  money 
"  really  due  from  the  drawee  to  the  drawer,  or  u  drawn  In  the  regular  coune 
••  of  business,  the  indorsee,  though  he  has  not  given  to  the  indorser  the  full 
"  amount  of  the  bill,  yet  may  recover  the  whole,  and  be  the  holder  of  the  over- 
"  plus  above  the  sum  he  has  really  paid,  to  the  use  of  the  indorser."  In  me- 
commodaUon-bills,  if  it  is  proved  by  writ  or  oath  that  he  gave  no  value  for 
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It  is  said  that  action  or  diligence  might  legally  proceed  in 
name  of  a  company  for  any  debt  due  to  them  ' .  But  this  doc* 
trine  cannot  be  adopted  without  limitation  ^.  On  the  one  hand, 
it  has  been  held,  that  a  society  or  company,  whether  constitu- 
ted for  trading  purposes  or  not,  if  not  incorporaled  by  charter, 
has  no  right  at  common  law  to  sue  under  a  general  descrip- 
tive denomination  ^.  It  is  said,  that  either  the  whole  indivi- 
duals composing  the  company  must  be  named,  or  at  least  the 
directors  or  committee,  who  by  the  constitution  of  the  com- 
pany represent  them  ^ ;  and  this  opinion  has  been  supported 
by  the  decisions  pronounced  in  several  cases,  where  the  in- 
stance of  a  company  suing  or  raising  diligence  under  a  de- 
scriptive name  has  been  sustained,  when  the  company  was 
joined  to  individuals,  suing  or  using  diligence  as  partners  or 
managers,  or  where  it  has  been  held  competent  to  sue  or  use 
diligence  against  them  ^.  But  it  has  been  decided,  that  an 
unchartered  company,  assuming  a  general  descriptive  appel- 
lation merely  as  that  by  which  they  wish  to  be  known,  cannot 
sue  under  it^.  On  the  other  hand,  it  has  been  held,  that 
bills  or  notes  granted  by  '^  or  to  °  individuals,  though  descri- 

tbem,  and  that  his  indorser  was  the  person  accommodated,  neither  this  indor* 
ser  nor  his  indorsee  can  recover  upon  them. 

*  2  Bell,  619.  *  Ibid. 

'  Lodge  of  Lanark  t;.  Hamilton  and  others,  11th  June  1730,  Morr.  14554; 
Crawford  v*  Mitchell.  13th  June  1761,  and  Wilson  and  others  v,  Jobson,  13th 
Dec.  1771,  Morr.  14555;  Culcreuch  Cotton  Company  t;.  Mathie,  27th  Noy. 
1822,  2  Shaw,  47 ;  Wilson  and  others  t;.  Kippen  and  others,  7th  June  1823, 
2  S  and  D.  378. 

'  2  Bell,  629. 

*  To  this  efiect  were  the  cases  of  the  Sea  Insurance  Company,  17th.  Feb. 
1827,  5  S.  and  D.  375;  affirmed  on  the  merits,  18th  Feb.  1830,  3  W.  S.  17, 
and  Commercial  Banking  Company,  2Rth  July  1828,  3  W.  S.  357,  in  both  of 
which  cases  the  company  were  defenders ;  and  Fisher,  7th  Dec.  1827,  6  S. 
and  D.  216,  and  Cbeyne,  2.  Dec.  1828,  7  S.  D.  110,  where  they  were  chargers 
or  pursuers. 

'  This  was  decided  in  the  case  of  the  **  Culcreuch  Cotton  Company,**  nott 
2,  as  to  an  action  brought  by  them  under  that  name.  The  same  doctrine  was 
adopted  by  the  House  of  Lords,  though  under  the  modification  already  stated 
in  the  case  of  the  Commercial  Banking  Company,  note  4. 

'  Ross  V.  Young  and  Lauder,  14th  Jan.  1831,  9  S.  D.  B.  375. 

*  Leslie  t;.  Sproat,  24th  Jan.  I829>  7  S.  and  D.  312.  A  suspension,  how- 
ever,  of  a  charge  on  a  promissory-note  to  John  Dores  for  the  Fleshers  of  Canon- 
gate,  was  lately  passed  on  caution,  upon  an  objection  to  his  title,  in  respect  that 
this  body  was  not  a  legal  corporation ;  Trotter  v»  Dores,  3d  Dec.  1833,  12  S. 
D.  B.  161. 
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bed  as  the  office-bearers  of  an  unincorporated  society,  are 
valid,  as  obligations  by  or  titles  to  the  individuals,  tf  a  firm  is 
that  under  which  the  company  has  been  in  the  habit  of  signing 
obligatbns  and  transacting  all  their  business,  it  would  appear 
that  they  are  also  entitled  to  sue  or  use  diligence,  and  are 
liable  to  action  or  diligence  under  it.  Each  individual  partner 
is  bound  by  an  obligation  subscribed  under  that  firm,  because 
each  partner  is  held  to  have  given  to  every  other  partner  a 
mandate  to  bind  him  by  subscribing  it ;  and  the  firm  is  held 
to  represent  the  names  of  the  individual  partners,  as  much  as 
if  every  name  had  been  specially  subscribed.  Accordingly, 
where  a  house  abroad  drew  a  bill  on  a  house  in  this  country, 
which  was  dishonoured,  the  drawees,  being  partners  of  the 
foreign  house,  were  found  liable  in  that  character  to  sum- 
mary diligence,  as  drawers  '.  But,  if  a  firm  is  known  to 
the  public  as  that  used  in  obligations  contracted  by  the  com- 
pany, and  therefore  forms  a  ground  of  action  or  diligence 
against  the  company  or  its  partners,  the  company  must  also 
have  the  benefit  of  such  public  knowledge,  by  being  entitled 
to  sue  for  debts  under  the  firm,  since  those  who  contract  ob- 
ligations to  them  must  be  presumed  to  know  the  firm  as  well 
as  those  who  take  obligations  from  them.  This  distinction, 
accordingly,  appears  to  have  been  recognised  in  a  case  already 
cited ',  and  has  been  established  in  a  recent  case ',  to  the  effect 
of  holding,  that  a  trading  company  may  sue  or  use  diligence, 
and  is  liable  to  action  or  diligence  under  the  firm  by  which 

1  Thomson  v.  Liddel  and  Co.,  2d  July  1812,  F.  C. 

'  Culcreuch  Cotton  Company  v,  Mathie,  anieot  559,  note  2«  where  it  is  said 
to  have  been  held,  "  that  there  was  a  clear  distinction  between  the  case  where 
*'  a  mercantile  company  sued  under  its  proper  firm,  by  which  it  granted  obli- 
'*  gations,  (as  Douglas,  Heron  and  Company,  or  the  like) ;  and  where  it  sued 
"  under  a  mere  descriptive  name  or  denomination,  as  in  the  present  case.*' 

•  Forsyth  v.  Hare  and  Co.,  I8th  No?.  1834,  13  S.  D.  B.  42.  In  this  case 
the  opinions  of  the  whole  Court  were  eipressed  to  the  effect  stated  in  the  text. 
It  was  the  case  of  action  and  diligence  against  a  company.  But  the  opinions 
expressed  were  also  quite  explicit  as  to  the  opposite  cose  of  action  or  diligence 
raised  by  a  company.  This  case  was  very  deliberately  and  folly  canvassed  io 
consequence  of  an  opposite  judgment  which  had  been  pronounced  before  in 
the  case  of  John  Aitchison  and  Co.,  4th  Feb.  1832,  10  S.  D.  396,  but  which 
must  now  be  held  as  overruled.  The  opinions  of  the  Judges  give  a  full  his* 
tory  of  the  law  and  practice  on  the  subject,  and  of  the  course  of  decisions  with 
regard  to  it. 
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they  subscribe  bonds  or  bills,  and  contract  other  obligations, 
without  a  specification  of  their  individual  partners. 

As  the  subscription  of  a  bill  by  the  firm  of  a  company  au- 
thorises diligence  against  the  individual  partners,  so  it  appears 
competent  to  raise  diligence  or  action  in  name  of  the  indivi- 
dual partners  on  a  bill  made  payable  to  the  firm ;  provided 
the  fact  of  their  being  partners  is  not  disputed,  as  the  firm  is, 
in  that  case,  intended  to  represent  them,  as  much  as  if  their 
names  were  inserted  in  it.  But,  if  partnership  is  denied, 
either  when  diligence  or  action  is  raised  in  their  names  or 
against  them,  it  must  be  proved  by  the  party  alleging  it ;  and, 
in  the  latter  case  ',  the  person  against  whom  diligence  is  raised 
will  be  entitled  to  have  a  suspension  of  it  passed  without  cau- 
tion. 

It  was  probably  in  consequence  of  the  number  of  questions 
which  had  been  raised  in  Scotland  regarding  the  title  of  com- 
panies to  sue  or  be  sued  under  their  social  firm,  that  the 
Legislature,  (after  a  temporary  statute  to  the  same  effect, 
6  G.  IV.  c.  131,  with  regard  to  joint  stock  companies  gene- 
rally, which  expired,)  enacted,  by  7  G.  I V.  c.  67,  for  the  bene- 
fit of  societies  carrying  on  the  business  of  banking  in  Scotland 
by  joint  stocks,  the  shares  of  which  were  transferable,  that  it 
should  be  "  lawful  for  every  such  joint  stock  society  or  co- 
*'  partnership,  already  established,  or  that  may  hereafter  be 
"  established  in  Scotland  for  the  purposes  of  banking,  to  sue 
"  and  be  sued  in  the  name  of  the  manager,  cashier,  or  other 
"  principal  officer  of  such  society  or  copartnership,  provided 
*«  that  such  joint  stock  society  or  copartnership"  observed  the 
regulations  therein  prescribed.  The  principal  regulation  esta- 
hlished  is,  (§  2  and  3,)  that  every  such  existing  society  or  co- 
partnership,  between  25th  May  and  25th  July,  in  that  and  each 
succeeding  year,  and  every  such  future  society,  before  they 
begin  business,  and  between  25th  May  and  25th  July,  in  each 
succeeding  year,  should  cause  an  account  or  return  to  be  made 
out,  according  to  a  form  prescribed,  (the  account  or  return 
to  be  made  out  by  the  bank's  manager,  or  other  principal 

'  Anderson  v.  Bolton  nnd  Darker,  26tb  Jan.  1810;  Carlier  v.  DavidtOD, 
aOtb  June  1810,  F.  C. 
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officer  already  mentioned,  and  verified  by  him  on  oath  before 
a  justice  of  peace  duly  qualified,  and  delivered  by  him  bc^ 
tween  25th  May  and  25th  July  each  year  to  the  Head  Col- 
lector of  Stamp  Duties  in  Edinburgh,  as  particulsgrly  set 
forth  in  the  act,)  ^'  wherein  shall  be  set  forth  the  true  names, 
*'  titles  or  firm  of  such  intended  or  existing  society  or  co» 
'^  partnership  ;  and  also  the  names  and  places  of  abode  of  all 
*^  the  members  of  such  society,  or  of  all  the  partners  con- 
<^  cemed  or  engaged  in  such  copartnership,  as  the  same  shall 
^'  respectively  appear  on  the  books  of  such  society  or  copart- 
*^  nership,  and  the  name  or  firm  of  every  bank  or  banks  esta- 
*^  blished  or  to  be  established  by  such  society  or  copartner- 
^'  ship  ;  and  also  the  name  and  place  of  abode  of  the  mana^ 
^^  ger,  cashier  or  other  principal  officer  in  the  name  of  whom 
^^  such  society  shall  sue  and  be  sued,  as  herein  after  provided ; 
*^  and  also  the  name  of  every  town  and  place  where  any  of 
**  the  bills  or  notes  of  such  society  or  copartnership  shall  be 
"  issued  by  any  such  society  or  copartnership,  or  by  their 
**  agent  or  agents."  It  is  also  declared,  §  4,  that  a  copy  of 
such  return,  to  be  filed  in  manner  required  by  the  statute, 
and  certified  to  be  a  true  copy  by  the  Head  Collector  or 
Comptroller  of  Stamp  Duties  at  Edinburgh,  shall,  in  all  pro- 
ceedings, civil  and  criminal,  and  in  all  cases  whatever,  ^^  be 
received  in  evidence  as  proof  of  the  appointment  and  au- 
thority of  the  officer  named  in  such  account  or  return,  and 
'^  also  of  the  fact,  that  all  persons  named  therein  as  members 
^'  of  such  society  or  copartnership  were  members  thereof  at 
^^  the  date  of  such  account  or  return."  Provision  is  made 
(§  6,)  for  additional  returns  ^^  of  the  name  of  any  person 
*<  who  shall  have  been  nominated  or  appointed  a  new  or  ad- 
<<  ditional  officer  of  such  society  or  copartnership,  in  whose 
'^  name  the  same  shall  sue  or  be  sued;"  and  also  of  the  names 
of  any  partners  who  have  withdrawn  from,  or  been  added  to 
the  copartnership.  The  statute  then  enacts,  (§  7,)  that  all 
actions  and  suits,  proceedings  in  bankruptcy,  or  any  other 
proceedings  in  law  or  equity  against  any  debtors  of  such  co- 
partnership, or  against  any  persons,  bodies  politic  or  corpo- 
rate, or  others,  whether  members  of  the  copartnership  or  not, 
relative  to  the  concerns  thereof,  may  be  instituted  and  prose- 
cuted "  in  the  name  of  the  officer  named  as  aforesaid,  for  the 
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«( time  being  of  such  copartnership,  as  the  nominal  pursuer, 
*<  plaintiff  or  petitioner,  for  or  on  behalf  of  such  copartner- 
**  ship  ;"  and  that  all  actions  or  suits,  or  proceedings  at  law 
or  equity,  whether  by  members  of  the  copartnership  or  others, 

against  such  copartnership,   shall  and  lawfully  may  be 

commenced,  instituted  and  prosecuted  against  the  officer 
<*  for  the  time  being  of  such  copartnership,  as  the  nominal 
^*  defender  or  defendant,  for  or  on  behalf  of  such  copartner- 
<^  ship ;"  and  that  *'  the  death,  resignation,  or  removal,  or 

any  act  of  such  officer,  shall  not  abate  or  prejudice  any 

such  action,  suit,"  &c.  Similar  provisions  are  made  as  to 
criminal  prosecutions  by  or  on  behalf  of  the  company.  There 
are  likewise  provisions,  (§  8,  9,  10,)  for  enforcing  against 
the  property  of  the  copartnership,  or  the  persons  and  property 
of  the  individual  members  thereof,  decrees  obtained  against 
the  officers  of  the  copartnership.  '  But  it  is  enacted,  (§  12,) 
that  no  provision  of  this  statute  shall  affect  processes  depend- 
ing at  the  date  of  it. 

It  has  been  decided,  under  this  statute,  that  a  bank  which 
subsists  only  to  the  effect  of  winding  up  its  business,  is  enti* 
tied  to  raise  and  prosecute  diligence  or  action  in  name  of  its 
cashier  '• 

It  has  been  decided  in  England,  (and  seems  to  be  law  also 
in  Scotland,)  that  when  a  bill  is  payable  to  a  firm  consisting 
of  two  names,  both  names  must  be  joined  in  an  action  for 
payment,  since  the  contract  has  been  made  with  both  *•  Nor 
is  it  enough  that  one  of  them  has  no  interest,  unless  he  has 
renounced  his  interest  to  the  other  ex  fade  of  the  bill ;  for 
otherwise  the  debtor  cannot  be  discharged  without  him. 

It  has  been  held  in  England,  and  also  in  Scotland  ^,  that 
an  action  may  be  raised  on  a  bill  or  note,  either  by  the  last 
indorsee  or  some  previous  holder,  (including  the  drawer,  if 
the  bill  has  been  at  first  payable  to  him,)  provided  he  has 
first  scored  his  own  and  all  the  subsequent  indorsations  ^. 

*  Cheyne,  2Gth  Not.  1828,  7  S.  D.  60;  Drummond,  18ih  Jan.  1831,  9  S. 
D.  B.  284. 

'  Guidon  v.  Robson,  2  Camp.  S02,  per  Lord  fillenborougb. 
'  Anita,  206. 

*  AnUa,  266,  note  3;  and  ptr  Eyre,  C.  J.,  in  Walwyn  v.  St  Quintin,  I  Bos. 
and  PuU.  658. 
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In  a  recent  English  case  %  an  indorsation  subsequent  to  that 
on  which  the  plaintiff  sued,  was  allowed  to  be  struck  out,  by 
handing  back  the  bill  for  that  purpose,  after  the  plaintiff's 
case  had  closed.  But  neither  drawer,  payee,  or  anj  prior 
indorser,  can  be  re*mvested  by  scoring  the  subsequent  indor- 
sations, when  there  is  a  receipt  on  the  bill  for  its  amount  in 
favour  of  another  indorser ' ;  for  this  receipt  cannot  be  scored 
like  an  indorsation.  Each  indorsation  is  a  separate  draft, 
and  therefore  a  party  may  hold  the  bill  or  note  by  virtue  of 
one  indorsation,  though  the  rest  should  be  scored  out.  But 
the  receipt  proves  payment,  and  stops  negotiability. 

When  a  person  who  has  been  in  right  to  a  bill  or  note, 
whether  as  payee  or  indorsee,  pays  its  amount  to  a  posterior 
indorsee,  and  his  payment  is  acknowledged  by  a  receipt,  he 
has  a  claim  of  relief  against  all  the  previous  parties.  In  one 
case  ^,  where  the  drawer  and  indorser  of  one  bill,  payable  to 
the  drawer,  and  the  indorser  of  another,  had  paid  the  amount 
of  the  former  bill  to  a  later  indorser,  and  taken  a  receipt  on 
the  protest,  (the  indorsation  subsequent  to  his  being  scored,) 
and  had  also  paid  the  amount  of  the  latter  bill,  on  a  receipt 
upon  the  protest,  to  a  party  who  had  previously  paid  it  for 
the  honour  of  an  indorser,  the  Court,  on  an  application,  al« 
lowed  the  protests  to  be  recorded,  and  summary  diligence  to 
proceed  in  his  name,  although  they  had  been  taken  in  name 
of  other  parties.  This  decision  was  probably  founded  on  the 
acts  1681  and  1696,  which  allow  diligence  by  the  payee,  *^  or 
^<  his  order,"  in  whatever  name  the  protest  is  taken.  Any 
person,  therefore,  who  has  been  once  in  right  to  the  bill,  may 
use  diligence  on  it  as  the  payee's  order,  though  he  has  after-^ 
wards  indorsed  it  away,  provided  it  appears,  by  a  receipt  t^ 
him  for  its  amount  or  x>therwise,  that  he  has  again  acquired 
right  to  it.     In  a  case  ^,  where  a  merchant  in  London,  ta 

*  Mayer  v.  Jadis,  1  M.  and  Rob.  247. 

*  Russell  V.  Mather,  27th  Jan.  1824,  2  S.  and  D.  648,  F.  C.  In  Eng. 
land,  in  Graves  o.  Key,  3  B.  and  Ad.  313,  it  was  held  that  a  receipt  on  tlie 
back  of  the  bill  naiglit  be  explained  or  contradicted  by  parole  evidence,  and  that 
evidence  proving  that  the  bill  bad  not  been  paid  on  the  acceptor's  account,  it 
was  held  to  be  still  negotiable.  In  Scotland,  parole  evidence  would  not  have 
been  admitted  for  this  purpose. 

'  Herriet,  Petitioner,  5th  Jan.  1745,  Morr.  1509. 

«  Stewart  v,  Foggo,  2d  Dec.  1766,  Morr.  8136.  In  this  case  it  was  farther 
pleaded,  that  as  the  indorser  had  at  least  got  possession  of  the  acceptor's  goods 
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vrhom  a  bill  had  been  indorsed  ^^  fir  value  in  account,"  pro-* 
tested  it  in  his  own  name,  and  returned  it  to  the  indorser, 
who  charged  the  acceptor  and  executed  a  poinding,  after  he 
heard  that  the  indorsee  had  died  before  the  date  of  the  charge, 
the  Court  decided  that  the  proceedings  were  null.  It  was 
urged  for  them  unsuccessfully,  that,  when  a  bill  was  indorsed 
**  for  value  in  account,"  the  substantial  interest  remained  in 
the  iudorser  ;  but  it  was  not  urged,  that  the  diligence  might 
proceed  in  an  indorser's  name,  though  the  protest  had  been 
taken  in  name  of  the  indorsee.  Yet  this  doctrine  seems 
warranted  by  the  acts  1681  and  1696,  and  by  the  decision 
first  quoted.  But  if  such  a  right  existed  under  these  statutes, 
the  subsequent  act  12  Geo.  III.  c.  72,  though  probably  meant 
to  extend  it,  does,  in  words,  appear  to  restrict  it.  It  enacts, 
that  summary  execution  <^  shall  be  competent  to  the  indorsee 
^'  of  a  bill,  although  the  protest  is  not  in  name  of  the  indor- 
"  see  craving  the  diligence,  and  although  the  bill  is  not  re- 
*'  conveyed  to  him  by  indorsation,  if  he  produces  a  receipt 
for  the  value  by  act  of  honour,  or  a  missive  letter  from  the 
protesting  indorsee  mentioning  the  dishonour,  agreeably  to 
<^  the  practice  of  merchants  in  returned  bills."  According 
to  these  words,  no  summary  diligence  can  proceed  at  the  in- 
stance of  a  prior  indorsee  taking  up  the  bill,  unless  it  has 
been  re-indorsed  to  him,  or  otherwise  acquired  as  therein 
mentioned.  These  requisites  enable  him  likewise  to  bring 
an  ordinary  action.  But  farther,  this  enactment  is  confined 
to  a  prior  indorsee  taking  up  the  bill  from  a  posterior  one, 
and  is  not  applicable  to  the  payee,  or  the  drawer  when  he  is 
likewise  payee.  The  reason  of  it,  however,  is  applicable  to 
all  these  cases ;  and,  as  the  right  seems  to  have  been  esta-^ 
blished  by  the  decision  already  cited,  as  to  the  payee,  or  the 
drawer  when  he  is  payee,  as  well  as  with  regard  to  an  indorsee, 
it  would  probably  be  held,  that  it  could  not  be  taken  away  by 
the  12  Geo.  III.  c.  72,  without  express  words,  but  that  this 

by  poindiog,  he  was  entitled  to  exercise  a  right  of  retention.  On  this  point  re« 
ference  was  made  to  Lees  r.  Oinwoodie.  lOtb  Dec.  1707,  Morr.  3831,  and 
OlendJnning*s  Creditors  v.  Montgomery,  14th  July  1745,  Morr.  1449  and 
2573.  The  answer  was,  that  there  was  bona  fides  in  these  cases,  but  not  in  the 
present  case.  But  bona  fide*  U  now  held  iueflectual  to  raise  a  rijjht  of  retention 
on  an  irregular  poinding ;  2  Bvll,  93. 


it 

4( 


fi66  DILIGENCE  BY  ONE  PARTY, 

act  was  merely  intended  te  regulate  the  case  of  indorsees.  The 
same  right  of  summary  diligence  would  also  seem  to  helong  to 
the  payees  of  promissory-notes,  since  the  12  Geo.  III.  c.  72, 
allows  the  same  diligence,  in  all  respects,  on  such  notes,  which 
was  previously  competent  on  bills. 

It  is  said  to  have  been  decided  in  one  case  ',  that  a  bill 
having  passed  through  the  hands  of  several  indorsees,  and 
being  paid  by  a  person  supra  protest,  for  the  honour  of  the 
second  indorser,  without  an  indorsation  of  the  bill  or  assigna- 
tion of  the  protest  to  this  indorser,  the  protest  might  notwith- 
standing be  registered  at  the  indorser's  instance,  with  a  view 
to  diligence.  This  decision  appears  to  be  conformable  with 
the  12  Geo.  III.  c.  72,  now  quoted,  though  that  statute  was 
not  then  passed. 

It  does  not  appear,  that  a  mere  assignation  to  a  bill  or  note, 
which  has  been  protested  in  name  of  the  cedent,  would  autho- 
rise summary  diligence  in  name  of  the  assignee.  But,  if  the 
a9signation  included  the  protest,  it  would  probably  give  the 
assignee  the  cedent's  right  to  follow  it  out  by  ulterior  measures. 
At  all  events,  the  protest,  when  registered  in  name  of  any 
of  the  parties  described  by  the  statutes,  is  assignable  to  any 
person,  to  the  effect  of  authorising  diligence  in  the  assignee's 
name ;  for  it  thus  acquires,  by  the  act  1681,  the  assignable 
quality  of  a  decree  of  registration '.  A  party  may  also  re- 
acquire  a  bill  or  note,  or  claims  thereon,  by  retrocession  *« 
It  has  been  decided,  that  after  homing  on  a  bill  had  been  de- 
nounced and  registered,  an  assignation  of  it  gave  the  assignee 
a  right  to  have  letters  of  caption  issued  in  his  name  ^.  It  is 
probable  that  marriage,  being  a  legal  assignation,  would  give 
the  husband  right  to  a  protest  previously  recorded,  or  to  dili* 
gence  raised  in  the  wife's  name.  An  executor  also  gets  right 
by  confirmation  to  a  protest  registered,  or  diligence  raised  in 
his. author's  name. '  But  a  messenger  cannot  execute,  in  name 
of  an  assignee  or  executor,  diligence  issued  in  name  of  his 
author,  because  he  has  no  judicial  authority  to  take  cogni- 

>  Crawford,  13th  Jan.  1736  ;  Elchies,  Nos.  9  and  10,  v.  Bill. 

*  Jntea^  292»  note  2. 

•  This  if  implied  in  Banks  v.  M*Leisb,  12th  Feb.  1830,  8  &  D.  B.  5l5, 
though  the  circumstauccs  of  the  caie  are  very  special. 

«  Young  V.  Buchanan,  2Mi  Jan.  1799,  Morr.  8137.      Vide  also  2  Bell,  20. 
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lance  of  the  assignation  %  or  confirmation.  It  has  been  de^ 
<3ided,  that  a  party  to  a  bill,  who, ,  on  being  obliged  to  pay  it 
to  the  holder,  got  an  assignation  to  a  caption  raised  in  the 
holder's  name,  could  not  sue  the  messenger  for  alleged  mis- 
conduct in  executing  the  diligence  before  the  assignation,  as 
the  cedent,  who  was  dead,  had  not  complained  of  it  during 
his  life,  the  right  to  complain  of  such  misconduct  being  held 
not  to  be  transferred  by  the  assignation  *. 

Diligence  has  been  sustained  in  name  of  the  payee  of  a 
note  against  the  granter,  for  behoof  of  a  cautioner  who  had 
paid  it  ^. 

When  the  drawer  of  a  bill  payable  to  a  third  party  is  oblig* 
ed  to  pay  it  on  the  drawee's  refusal  to  accept,  he  can  have  no 
claim  against  the  drawee  on  the  bill,  whatever  may  be  his 
claim  on  previous  transactions.  But  if  the  drawee  has  ac- 
cepted, he  will  be  liable  in  recourse  to  the  drawer ;  because 
it  has  been  shewn  ^,  that  acceptance  affords  a  presumption  of 
value  in  the  drawee's  hands  belonging  to  the  drawer,  which 
cannot,  in  general,  be  redargued  but  by  his  writ  or  oath. 
This  claim  by  the  drawer  against  the  acceptor  is  recognised 
in  England  ^,  and  results  from  the  nature  of  bills.  It  does 
not  appear,  from  any  of  the  acts  already  cited,  to  be  the 
foundation  of  summary  diligence,  although  a  contrary  notion 
has  been  sometimes  followed  in  practice.  Even  the  act  1681, 
c.  20,  is  limited  to  the  payee  or  order,  which  cannot  be  con« 
sidered  as  the  situation  of  the  drawer,  unless  he  was  also 

*  This  principle  was  followed  in  Hay  v.  Stewart,  11th  July  1745,  Elcbiea, 
No.  6»  V.  Assignation,  where  an  arrestment  was  found  null  which  had  been  eze> 
cuted  in  name  of  an  assignee  on  a  horning  issued  in  name  of  the  cedent ;  in 
Foggo  and  Galloway  p.  Scott  and  Oliver,  7th  Dec.  1769,  F.  C,  where  a  poind- 
ing executed,  under  the  like  circumstances,  in  name  of  an  assignee,  was  found 
null ;  and  in  Kyle  v.  Thomson,  12th  June  1813,  F.  C,  where  the  same  de- 
cision was  given  regarding  a  poinding  in  name  of  the  assignee,  on  a  horning 
i&sued  in  name  of  the  cedent. 

*  Steel  9.  Grant,  9th  June  1814,  F.  C 

■  M^Kcchnie  v,  M'Farlaoe,  13  Dec.  1831,  10  S.  D.  B.  ISO. 

*  Anisa,  87>  el  ieq, 

*  Simmonds  v,  Parminier,  1  Wils.  185,  where  such  an  aetiof  by  the  drawer 
against  the  acceptor  of  a  bill,  which  the  former  had  been  obliged  to  pay  in  con- 
ieqoence  of  the  latter*s  failure,  was  sustained,  af^er  full  argument,  first  by  the 
Court  of  King's  Bench,  and  afterwards,  upon  writ  of  error,  by  the  House  of 
Lords. 
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payee.  His  claim  of  relief,  therefore,  should  be  pursued  bj 
action.  As  to  the  evidence  of  payment  by  the  drawer,  ne* 
cessary  to  warrant  an  action,  there  does  not  seem  to  be  anj 
precbe  rule.  A  receipt  to  him  on  the  bill  would  be  the  best 
evidence,  but  a  separate  receipt  would  also  be  sufficient.  As 
he  is  not,  in  this  case,  payee  of  the  bill,  and  consequentlj 
never  had  right  to  it,  the  scoring  of  indorsations  could  have 
no  effect  in  his  favour,  since  that  only  re-invests  a  party  who 
had  a  right  before  the  indorsations,  as  payee  or  prior  indorsee. 
Nor  would  a  receipt  to  the  drawer  on  the  bill  give  him  any 
clsum  against  the  parties  in  whose  names  these  indorsations 
stood,  although  they  remained ;  because  he  is  liable  to  pay- 
ment before  them.  It  has  been  decided  in  England,  as  al- 
ready mentioned  ',  that  this  claim  of  relief  by  the  drawer 
against  the  acceptor  cannot  be  transferred  by  indorsation. 

It  has  not  yet  been  decided,  whether  the  drawer,  on  pay- 
ing a  bill  upon  which  diligence  has  been  raised,  may  not  take 
an  assignation  to  the  diligence,  to  the  effect  of  making  good 
his  claim  of  relief  against  the  acceptor.  But  there  does  not 
appear  to  be  any  reason  why  he  may  not  take  and  use  it,  like 
another  assignee,  for  any  purpose  not  inconsistent  with  the 
character  which  he  bears  ex  facie  of  the  bill,  and  consequently 
for  his  relief  against  the  acceptor. 

It  has  been  decided  in  England,  that,  if  the  holder  of  a  bill 
or  note,  after  bringing  an  action  upon  it,  pays  it  away  to  a 
third  party  with,  notice  to  him  of  the  action,  the  action  may 
be  continued  by  the  original  pursuer,  and  the  new  holder  will 
be  prevented  from  raising  another  action.  It  was  held  that^ 
in  such  a  case,  the  new  holder  must  be  presumed  to  have  con- 
sented to  the  continuance  of  the  original  action '.  In  Scot- 
land, the  indorsement  of  the  bill  or  note  would  be  held  to  carry 
with  it  the  right  of  action,  and  therefore  the  original  pursuer 
would  not  be  entitled,  after  the  indorsement,  to  continue  the 
action  in  his  own  name.  Indeed,  it  would  be  a  sufficient  de- 
fence against  him,  that  he  was  no  longer  in  right  to  the  docu- 
ment, or  enabled  to  discharge  it,  or  give  it  up.  But  the 
holder  would  not  be  entitled  to  bring  a  new  action,  while  the 
other  action  was  not  exhausted :  he  must  sist  himself  in  the 

'  Antea,  S?C8.  *  Marbli  v.  Ncwcll,  1  Taunt.  100. 
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first  action,  and  with  thid  view  should  obtain  aa  assignation 
to  it,  which  the  pursuer  is  bound  to  give.  When  a  bill  or  note 
is  indorsed  after  summary  diligence  has  been  raaed  on  it, 
there  should  be  aise-  an  assignation  of  the  diligence  to  the  in- 
dorsee. It  has  indeed  been  held  in  England ',  that  a  party 
acquiring  a  bill,  before  the  term  of  payment,  of  which  accep- 
tance has  been  refused,  but  which  bears  no  marks  of  didionour, 
may  protest  it  agsdn  for  non-payment.  But  this  could  not 
take  place  if  there  had  been  a  previous  protest  for  non-accep<* 
tance ;  because  the  new  holder  must  be  apprised  of  this  by 
the  noting  on  the  bill,  and  could  not,  therefore,  be  in  homafide 
to  take  a  second  protest.  Hence  he  is  bound  to  procure  exi- 
gence on  the  original  protest,  or,  if  diligence  has  been  already 
raised,  which  he  must  ascertain,  seeing  that,  in  the  case  of  a 
dishonoured  bill  or  note,  he  is  liable  to  all  the  objections 
pleadable  against  his  author,  he  can  obtain  an  assignation  to  it, 
or,  on  obtaining  an  assignation  to  the  protest,  may  probably 
raise  new  diligence  on  it  in  his  own  name.  When  a  party 
originally  in  right  to  a  bill  or  note  re-acquires  it  on  payment, 
by  virtue  of  a  receipt  or  otherwise,  these  documents,  which 
instruct  his  title,  are  registered  with  the  protest,  to  afford 
warrant  for  diligence  at  his  instance.  But,  if  the  protest  is 
registered  before  he  re-acquires  the  bill  or  note,  it  being  a 
decree  authorising  diligence  only  by  the  party  in  whose  name 
it  is  registered,  the  diligence  cannot  proceed  in  name  of  the 
new  holder,  unless  he  produces  an  assignation  to  the  protest 
as  a  warrant  for  it. 

If  the  holder  of  a  bill  or  note  agrees  to  discharge  the  ac- 
ceptor or  granter,  either  conditionally,  as  by  acceding  to  a 
trust-deed  under  which  he  is  to  be  discharged  in  a  certain 
event,  or  absolutely,  the  discharge,  whether  private  or  judi- 
cial, under  the  authority  of  the  bankrupt  law,  will  not  be 
good  against  an  onerous  and  honajide  indorsee  to  the  bill  or 
note  ;  but  it  will  protect  the  party  discharged  against  all  clidm 
by  the  drawer  or  indorsers,  though  they  should  pay  the  bill 
to  the  holder,  as  they  are  only  cautioners  for  the  acceptor  or 
granter,  and  being,  therefore,  not  liable  after  he  the  principal 
debtor  is  discharged,   cannot  have  recourse  against  him  if 

'   O'Kevre  v.  Duiin,  cin/ea,  287. 
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they  pay  after  being  thus  released.  It  has  been  held,  how* 
ever,  in  England  ^  that,  though  the  holder  of  a  bill  has  proved 
under  a  commission  of  bankruptcy  against  the  acceptor,  yet 
if  the  acceptor  has  not  got  a  certificate,  and  the  drawer  has 
in  the  meantime  paid  the  bill,  he  may  arrest  the  acceptor, 
without  being  bound  by  the  former  holder's  act  in  proving. 
In  Scotland,  the  mere  lodging  of  a  claim  under  a  sequestra- 
tion, which  seems  analogous  to  proving  in  England  under  a 
commission,  does  not  seem  to  have  such  an  effect,  since  every 
creditor  is  equally  excluded,  in  such  a  case,  from  taking  sepa- 
rate measures  against  the  debtor's  estate,  and  equally  entitled, 
unless  the  debtor  has  got  a  personal  protection  or  a  cessioy  to 
take  measures  against  his  person,  whether  his  claim  has  been 
lodged  under  the  sequestration  or  not.  But  it  would  seem  that 
the  drawer,  or  any  indorser  who  may  afterwards  pay  the  bill 
or  note,  is  bound  by  such  an  act,  as  well  as  the  holder  who 
lodged  the  claim ;  since  the  holder  is  authorised  by  the  bank- 
rupt statute  to  exert  the  powers  which  it  gives  so  as  to  affect 
the  whole  claim,  in  whatever  party  it  may  be  afterwards  vest- 
ed. This  doctrine  seems  applicable,  not  only  to  his  consenting 
to  a  discharge  on  payment  of  a  composition  or  otherwise,  but 
to  every  intermediate  act  authorised  by  the  statute,  by  which 
the  claim  may  be  affected. 

1  Mead  v.  Brabam,  4  M.  and  S.  91. 
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Section  II. 
Procedure  by  Action  or  Diligence  on  Bills  or  Notes* 

Istj  As  to  the  procedure  by  action  on  bills  or  notes,  there 
is  no  essential  difference,  in  the  form  of  the  summons  or  other- 
wise, between  the  procedure  on  it,  and  on  any  other  document 
of  debt.  The  English  courts,  in  which  the  forms  of  action 
have  long  been  much  stricter  than  in  our  courts,  have,  in 
many  instances,  decided,  that  a  variance  between  the  docu- 
ment described  in  the  declaration  and  that  to  which  the  proof 
applies  is  fatal  to  the  action.  Whether  the  forms  of  pleading 
in  Scotland  is  now  so  strict  as  to  render  any  of  the  English 
decisions  on  this  subject  applicable,  I  will  not  determine. 
Our  practice  must  be  better  matured,  and  its  principles  more 
fully  developed,  before  it  be  ascertained  how  far  such  decisions, 
or  any  of  them,  can  be  safely  engrafted  on  it. 

The  6  Geo.  IV.  c.  120,  establishing  a  new  form  of  pro- 
cess in  Scotland,  and  requiring,  inter  alia,  that,  in  every  ac- 
tion, *'  the  nature,  extent,  and  grounds  of  the  complaint  or 
<^  cause  of  action  shall  be  set  forth  in  explicit  terms,"  in  the 
summons,  and  the  rules  enacted,  both  by  that  statute,  and  by 
the  consequent  Acts  of  Sederunt,  as  to  the  framing  of  records, 
have  introduced  greater  precision  into  the  form  of  actions 
with  regard  to  bills  or  notes,  as  well  as  other  claims.  In  four 
different  cases ',  actions  on  bills  have  been  lately  dismissed, 
because  the  grounds  of  claim  ultimately  maintained  were  not 
those  set  forth  in  the  summons,  and  because  those  set  forth 
in  the  summons  were  untenable  '.     But  summary  diligence  is 

>  Tbis  was  done  in  Dickie  o.  Guumer,  27th  Feb.  1828,  6  S.  and  D.  637, 
where  a  summons  libelh'ng  on  a  re-indorsation  by  the  indorsee  to  the  drawers  of 
a  bill,  who  were  prior  indorsers,  was  found  irrelevant;  and  the  Court  would  not 
admit  a  different  ground  of  action  in  the  pursuer's  condescendence,  in  Ewing's 
Trustees,  25th  Feb.  1829,  7  8.  and  D.  464,  where  a  summons  having  set  forth, 
that  the  bill  lib«Hed  was  indorsed  to  the  pursuers  hj  the  defender,  and  the  pur- 
suer's condescendence  stating,  that  it  had  been  indorsed  by  the  defender  to  a 
bank,  and  afterwards  retired  by  the  pursuer,  the  summons  was  disniihsed,  as  not 
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much  oftener  resorted  to  in  Scotland  on  bills  or  notes,  than  an 
ordinary  action. 

Idy  Summary  diligence. 

Xsty  The  statute  1681,  c.  20,  which  is  the  leading  enact- 
ment, requires,  in  order  to  summary  diligence  for  non-accep- 
tance or  non-payment,  that  the  bill  or  note  shall  have  been 
duly  protested  before  expiration  of  the  three  days  of  grace. 
This  provision  must  apply,  in  case  of  acceptance  and  non- 
payment, only  to  acceptors,  because  none  but  acceptors  were 
made  liable  by  the  act,  in  that  case,  to  summary  diligence.  The 
same  thing  is  required  as  an  ingredient  of  a  regular  protest 
in  inland  bills  and  promissory-notes,  by  12  Geo.  Ill,  c.  72, 
which  also  assumes  that  the  same  rule  is  enforced  with  regard 
to  foreign  bills;  and,  indeed,  the  act  1681,  c.  20,  which  re- 
lates to  foreign  bills,  allows  summary  diligence  only  in  the  case 
of  bills  "  duly  -protested  for  not-acceptance  or  for  not-pay- 
"  ment."  Accordingly ',  where  a  bill  had  not  been  so  protest- 
ed, the  Court  refused  summary  execution  against  the  drawer 
or  indorsers,  although  there  was  reason  to  believe,  that  the 
parties  had  agreed  to  dispense  with  strict  negotiation,  this  be- 
ing held  to  afford  ground  only  for  an  ordinary  action.  If 
diligence,  however,  raised  on  such  a  protest  were  suspended, 
there  does  not  seem  to  be  any  reason  why  the  charge  should 
not  be  .turned  into  a  libel.  In  case  of  non-acceptance,  the 
protest  ought  to  be  taken  for  non-acceptance  against  the 
drawer  and  indorsers,  and  the  instrument  of  protest  should 
bear  this,  to  warrant  diligence  against  them.  A  decision  to 
the  contrary,  which  has  been  already  mentioned,  appears  to 
be  questionable '.  It  is  said  to  have  been  decided  in  another 
case ',  that  a  protest  for  non-payment  against  the  drawer  cmd 
all  others  concemedi  without  naming  the  acceptor,  afforded  a 

being  supported  bj  the  coodetcendence ;  and  in  two  cases,  Jackson,  9th  Dec 
1825.  4  S.  and  D.  292,  and  Muir  v.  Braidwood,  30th  Nov.  1831,  10  S  B.  D. 
83,  where  tlie  summons  having  libeUed  on  a  bill  as  drawn  by  a  certain  partj, 
and  it  being  admitted  that  the  bill  was  not  drawn  by  him,  it  was  found  uot  com- 
petent, under  such  a  summons,  to  prove  that  the  alleged  drawer's  name  had  beea 
subscribed  by  another  party,  for  his  procuration,  or  with  his  implied  assent. 
>  £lliot  V.  Richmond  and  Pollock,  5ih  Aug.  1775,  Morr.  1602. 

•  Yuill  V.  llich«rdBon/25th  July  1699. 

*  IngliM  and  Fowli»  v.  Mackay.  1697,  Forbes,  139. 
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warrant  for  homing  against  him.  But  in  such  a  case,  the  in- 
strument of  protest  ought,  at  least,  to  imply  that  a  protest  was 
taken  against  the  acceptor. 

2^y,  The  instrument  of  protest  must  be  recorded.  From 
what  has  been  already  said  ',  it  appears  that  it  is  not  ne- 
cessary to  extend  an  instrument  of  protest  immediately, 
whether  for  non-acceptance  or  non-payment,  in  order  to  pre- 
serve recourse  against  the  drawer  and  indorsers  of  a  bill  or 
note,  but  that  it  is  sufficient  if  the  extended  instrument  be 
produced  when  an  action  is  raised.  To  obtain  summary  exe- 
cution, however,  the  instrument  of  protest  must  be  extended 
and  registered,  in  the  books  of  the  Court  of  Session,  or  of 
any  court  competent  to  try  an  action  for  payment  of  the  bill 
or  note.  In  a  late  case  *,  it  was  decided,  that  a  protest  re- 
corded against  the  drawer,  not  in  the  books  of  the  jurisdiction 
in  which  he  resided,  but  in  those  of  the  jurisdiction  where  the 
bill  was  payable,  could  not  form  the  ground  of  summary  dili- 
gence against  him,  and  that  the  charge  given  could  not  be 
turned  into  a  libel  after  the  record  was  closed.  It  was  im- 
plied in  the  opinion  expressed  by  some  of  the  Court  in  another 
case  ^,  that  a  precept  issued  by  a  Sheriff-court,  and  bearing 
to  proceed  on  a  registered  protest,  was  not  a  valid  ground  for 
charging  the  debtor,  unless  there  was  other  evidence  that  the 
protest  had  been  registered.  The  registration,  as  a  ground 
of  diligence  for  non-acceptance,  must  take  place  within  six 
months  after  the  date  of  the  bill  or  note,  or  for  non-payment, 
within  the  same  time  after  it  falls  due.  This  last  period  must 
run  from  the  last  day  of  grace,  in  all  bills  or  notes  on  which 
days  of  grace  are  allowed,  since  it  is  only  then  that  they  fall 
due.  A  copy  of  the  bill  or  note  must  be  prefixed  to  the  in- 
strument. 

It  has  been  decided  ^,  that  after  a  protest  on  a  bill  was 
taken  in  name  of  the  bank  that  discounted  it,  the  instrument 
of  protest  might  be  extended  and  registered  in  name  of  a  dif- 
ferent party,  who  had  in  the  meantime  onerously  acquired  the 
bill.     But  the  soundness  of  this  decision  may  be  questioned ; 

■  ^nUa,  447. 

*  Campbell  v.  M*Donell,  22d  Feb.  1827,  5  S.  and  D.  412. 

•  Watts  V,  Barbour,  1st  July  182a  6  S.  and  D.  1048. 

«  Mackie  and  M*Oniuh  v.  Hilliard  and  Co.,  15th  June  1822,  1  Shaw,  499. 
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for  if  the  protest  was  taken  at  the  instance  of  one  party,  it  does 
not  appear  correct  to  represent  it  in  the  instrument,  as  in  this 
case,  to  have  been  taken  at  the  instance  (^  another  party. 
The  party  acquiring  the  bill  after  the  protest  might,  as  has 
been  already  shewn  ',  have  obtained  diligence  in  his  own 
name,  though  the  protest  was  extended  in  name  of  another ; 
and  if  it  was  so  registered,  he  might  still  hare  got  right  to  it  by 
assignation.  The  question  now  stated  was  since  raised  in 
another  case  ^.  But  the  Court  held  that  it  came  too  late,  as 
there  had  been  previously  a  deposition  on  a  reference  as  to  the 
onerosity  of  the  bill. 

The  registration  of  the  instrument  of  protest  has  the  effect 
of  a  decree  by  a  competent  court  for  payment  of  the  bill  or 
note.  Bonds  generally  contain  a  clause  stipulating  that  they 
shall  be  registered  for  execution  in  the  books  of  some  com- 
petent court ;  and  being  registered  by  virtue  of  this  daose, 
an  extract  of  them  is  held  equivalent  to  a  decree,  and,  witln 
out  farther  procedure,  affords  ground  for  immediately  is* 
suing  letters  of  homing,  of  which  the  effect  shall  be  after- 
wards explained.  The  acts  already  quoted  with  regard  to 
biUs  and  notes,  provide,  that  the  recording  of  an  instrument 
of  protest  on  them  shall  afford  ground  for  interponing  the 
authority  of  the  judge  thereto,  to  the  effect  that  diligence  may 
proceed  thereupon,  '^  in  the  same  manner  as  upon  registrat 
<«  bonds,  or  decrees  of  registration  proceeding  upon  consent 
**  of  parties." 

It  has  been  held,  as  to  an  extract  protest  bearing  date  20th 
December,  that  an  erasure  in  the  figures  20  is  no  ground  of 
nullity,  the  protest  being  a  warrant  for  summary  diligence,  if 
recorded  on  any  day  of  the  month  of  December  ^. 

It  would  appear  that  the  simple  possession  of  a  bill  or  notft 
is  sufficient,  without  an  express  mandate  from  the  (^'editor, 
to  authorise  the  taking  and  recording  of  a  protest,  or  the  i** 
suing  of  letters  of  homing  on  it.  This  seems  to  be  the  law, 
when  the  creditor  is  out  of  Scotland,  though  in  that  case 
an  action  could  not  be  brought  without  a  mandate.  But 
the  rule  is  different  as  to  diligence.     \st^  Both  taking  a  pro- 

I  AnUa,  565-6. 

•  Allan  V.  Galli,  5th  Jane  t^0»  7  a  and  D.  706,  F.  C. 

•  Cricbum  v.  Watt,  85Ui  No?.  1830,  9  S.  D.  B.  66. 


HORNING  AND  OTHER  DILIGENCE  ?  5J5 

test  and  recording  the  instrument  of  protest  are  purely  mini- 
sterial acts,  which  require  no  ju^cial  permission  to  autho- 
rise them,  and  the  performance  of  which  cannot  be  prevent- 
ed by  the  debtor  on  any  ground.  2d?y,  When  the  protest 
has  been  recorded,  the  extract  of  it,  which  cannot  be  re- 
fused by  the  proper  officer,  is  equivalent  to  a  decree.  The 
granting  of  letters  of  homing,  as  soon  as  this  extract  or  de- 
cree is  presented,  is  also  a  ministerial  act,  which  must  be 
performed  without  discussion,  on  ascertaining  that  there  is  a 
decree,  to  which  the  person  for  whom  diligence  is  craved  has 
a  title.  There  are  no  termini  habiles^  therefore,  for  inquiring, 
whether  there  is  a  mandate  or  not,  A  mandate  is  required 
from  the  pursuer  of  an  action,  that  there  may  be  a  person  in 
this  country  responsible  for  expenses  of  process.  But  here 
there  b  no  process.  Accordingly,  in  two  cases,  where  dili- 
gence on  a  bill  at  the  instance  of  a  party  residing  abroad  was 
objected  to,  on  the  ground  that  no  mandatary's  name  had 
been  inserted  in  the  horning,  the  objection  was  repelled  '• 

In  a  case  *,  where  the  trustee  in  a  sequestration  had  first 
given  the  agent  in  the  sequestration  one  bill  to  do  dili- 
gence on  it,  and,  afterwards,  on  taking  another  bill  for  the 
same  debt  at  a  longer  term,  sent  him  it,  though  without  ex- 
press instructions  to  do  diligence  on  it,  the  agent  was,  not- 
withstanding, held,  under  the  circumstances,  to  have  an  im-' 
plied  authority  to  do  diligence  on  it  when  it  fell  due,  and, 
therefore,  as  the  trustee  had  neglected  to  inform  the  agent 
of  some  partial  payments,  in  consequence  of  which  a  charge 
given  by  him  for  the  full  sum  was  suspended,  with  expenses, 
he  was  foimd  entitled  to  reimbursement  of  those  expenses  from 
the  trustee.  But  an  agent  is  not  authorised,  by  mere  pos- 
session, to  raise  action  or  diligence  on  a  bill  marked  *'  Paid," 
because  it  is  presumed,  from  such  marking,  to  have  been  re- 
tired by  the  proper  debtor '. 

>  M*Kie  and  M'Omish  o.  Hilliard  and  Companj,  14th  Nov.  1820,  and  I  Ith 
June  1822,  Second  Division,  not  reported  ;  Stiven  and  Greig  v.  Bird,  27th 
June  182i{,  First  Division,  N.  R.  In  this  last  case  the  cbargei*s  agent  sisted 
himself  as  his  mandatary  in  lodging  answers  to  the  bill  of  suspension  ;  but  this 
did  not  afford  an  answer  to  the  objection  that  no  mandatary's  name  was  inserted 
in  the  horning. 

*  McDonald  v,  Kelly,  5  July  1821,  I  S.  B.  101,  Session  papers. 

'  Jackson  v.  William&on,  9  Doc.  Xhtb,  F.  C,  and  4  S.  and  D.  203. 
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The  extract  of  the  instrument  of  protest,  being  equivalent 
to  the  decree  of  a  competent  court  for  payment  of  the  bill  or 
note,  affords  warrant  for  letters  of  horning,  which  are  pre- 
cepts issued  in  name  of  the  Sovereign,  commanding  that  the 
debtor  be  charged  to  make  payment  of  the  debt.  A  form 
of  these  letters,  with  variations  applicable  to  bills  and  notes 
of  different  kinds,  is  given  in  the  Appendix.  The  charge  on 
letters  of  homing  is  executed,  in  ordinary  cases,  on  inducuB  of 
fifteen  days ;  but  in  bills  or  notes,  six  days  only  are  allowed  ^ 
Such  a  charge  is  a  preliminary  step  towards  execution  for 
payment  of  the  debt,  or,  in  the  words  of  the  act,  that  ^'  exe- 
**  cutorials  necessary  may  pass  thereupon."  If  the  debtor 
does  not  pay  when  the  days  of  charge  expire,  he  may  be  ap- 
prehended and  imprisoned  under  letters  of  caption,  and  his 
moveables  may  likewise  be  attached  or  poinded  for  payment 
of  the  debt  under  a  warrant  to  that  effect,  which  is  always  in- 
serted in  the  letters  of  homing.  The  effects  being  thus  at- 
tached, may  be  afterwards  sold  for  payment  of  the  debt  under 
a  warrant  of  sale.  There  is  likewise  a  warrant  in  the  letters 
of  homing,  by  which  the  creditor  may  arrest  all  debts  due 
by  third  parties  to  his  debtor,  as  soon  as  the  homing  is  issued 
from  the  signet  *.  A  registered  protest  for  non-payment  was 
found,  before  the  12  Geo.  III.  c.  72,  not  to  be  a  sufficient 
warrant  for  arresting  the  drawer's  effects  without  a  depending 
action^.  But  the  12  Geo.  III.  c.  72,  makes  summary  dili- 
gence of  all  kinds  competent  on  non-payment,  as  well  as  non-* 
acceptance,  against  the  drawers  and  indorsers  of  bills  and  notes 
as  well  as  the  acceptors  of  bills. 

It  has  been  held  illegal  in  the  indorsee  of  a  bill  to  give  a 
charge  on  it  as  messenger,  against  the  acceptor,  for  his  own 
behoof,  and  that  of  other  indorsers  ^. 

The  debts  arrested  may  be  afterwards  transferred  to  the 
creditor,  in  payment  of  his  debt,  by  a  process  of  forthcoming. 
The  creditor  may  also  bring  a  process  of  adjudication,  as  soon 
as  the  debt  becomes  due,  to  attach  the  debtor's  heritable  pro- 

'  1681,  c.  20. 

*  This  point  was  unanimously  decided  by  the  Court,  with  regard  to  an  ar- 
restment upon  a  horning  raised  on  •  promissory-note,  in  Weir  t).  Falconer,  ^ 
Feb.  1814,  F.  C. 

■  Richardson  o.  Fen  wick.  3  March  1772,  Morr.  678,  Haile^  4-71. 

*  Dalgleish  p.  Scotr,  &c.  18  June  1822,  1  S.  B.  506. 
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perty.  The  debtor  may  be  prevented  from  disposing  of  bis 
heritable  property  to  the  creditor's  prejudice  by  letters  of  in- 
hibition»  which  may  be  issued  either  on  the  bill  or  on  the  re- 
gistered protest,  in  security,  even  before  the  term  of  payment, 
if  he  is  vergens  ad  impiam. 

It  has  been  decided  on  a  hearing  before  the  whole  Court ', 
that  the  payee  of  a  bill,  who  had  indorsed  it  away,  might,  be- 
fore the  term  of  payment,  competently  arrest  the  acceptor  as 
in  meditatione  fugcB^  till  he  found  security  to  pay  the  bill,  or  to 
abide  the  raising  of  diligence  against  him  for  payment  of  it. 

These  are  the  principal  kinds  of  execution  against  the 
debtor's  person  and  property,  for  which  the  registration  of 
the  protest  affords  a  warrant.  The  details  of  procedure  ap- 
plicable to  each  need  not  be  here  given,  since  a  full  account 
of  them,  considered  as  the  means  for  enforcing  payment  of 
every  kind  of  debt,  is  contained  in  all  elementary  treatises. 

3^,  Diligence  on  bank-notes  and  bankers'  notes. 

Summary  diligence  on  bank-notes  and  bankers'  notes  would 
probably  have  been  competent  under  the  general  enactments 
of  the  12  Geo.  III.  c.  72,  had  it  not  been  specially  regu- 
lated, before  that  act  was  passed,  by  the  5  Geo.  III.  c.  49, 
§  4,  5,  6.  That  statute  enacts,  \st.  That,  in  the  case  of 
aU  '^  notes,  accepted  bills,  post-bills,  tickets,  tokens,  or  other 
**  writings  for  money  of  the  nature  of  a  bankers'  note,  cir- 
"  culated  or  to  be  circulated  as  specie"  summary  diligence,  by 
recording  the  protest,  and  other  steps  already  detailed  with 
regard  to  bills,  shall  proceed  at  the  holder's  instance  against 
the  individuals  or  bodies  politic  or  corporate  '^  liable  in  pay- 
"  ment  of  the  same,"  or  their  representatives,  "  not  only  for 
*^  the  sum  or  sums  therein  contained,  but  also  for  the  interest 
"  thereof  from  the  time  of  demanding  payment ;"  2d7y,  That 
a  protest,  taken  '<  at  the  office  of  the  person  or  persons,  bodies 
"  politic  or  corporate,  liable  in  payment  of  the  same,  between 
*'  the  hours  of  nine  in  the  morning  and  three  in  the  afternoon, 
"  for  not  payment,  or  for  not  marking"  of  such  documents, 
shall  be  registrable  with  a  view  to  summary  diligence,  at  the 
time  and  in  the  manner  already  explained  in  the  case  of  bills ; 
3d7y,  That,  instead  of  taking  a  separate  protest  on  each  note 

*  Tbom  r.  Black,  10th  Dee.  1828,  7  S.  nnd  D.  158. 
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or  other  such  document,  when  diligence  is  required  on  several 
notes  of  the  same  tenor,  it  shall  he  sufficient  to  prefix  to  the 
protest  the  conteuts  of  one  of  them,  and  **  subjoin  thereto  the 
^^  dates  and  numbers  of  all  other  notes  and  writings  aforesaid^ 
^^  of  the  same  tenor  and  contents,  whereof  he  or  she  shall  then 
'^  demand  payment :"  And,  Athly,  That  no  suspension  or 
sist  of  a  charge  or  other  execution  on  such  documents  shall 
pass,  but  on  a  discharge  from  the  holder,  or  on  an  offer, 
<'  made  to  him  or  her,  in  the  form  of  an  instrument  duly  ngn- 
<^  ed  by  a  notary-public  and  two  witnesses,"  to  pay  the  full 
amount  of  the  note  or  other  such  document,  with  the  expenses 
of  protest,  registration,  and  other  diligence,  to  be  certified  by 
an  account  under  the  holder's  hand ;  reserving,  however,  to 
the  debtor  his  action  of  repetition  for  any  overcharge  in  such 
account,  and  to  the  holder  his  claim  of  damages  for  undue 
delay  of  payment.  This  enactment  is  still  in  forc«.  But  it 
does  not  seem  to  warrant  dilig^ice  against  an  indorser  of  such 
notes,  which,  therefore,  if  it  occur,  must  be  regulated  by  the 
12  Geo.  III.  c.  78. 
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Sbction  III. 

Claims  ogahut  the  9^veral  Parties  tQ  Bilk  or  Noten^  recpfDer- 

able  by  Action  or  Dilfffence. 

1.  Claims  agakut  the  several  parties. 

At  common  law,  the  person  in  right  to  a  bill  or  note  has 
A  claim  first  against  the  granter  or  acceptor,  (but  not  agadnst 
^he  drawee  not  accepting,  though  there  may  be  a  separate 
elaira,  if  he  was  bound  to  accept)  ;  and,  £sdling  payment  by 
these  parties,  then  against  all  or  any  one  of  the  previous  par* 
ties  for  the  fiill  amount  of  the  bill  or  note.  The  primary  claim 
for  payment  against  the  acceptor  applies  as  much  to  an  ac>^ 
ceptor  for  honour  as  to  the  drawee,  since  the  former  has,  as 
to  the  holder  of  the  bill,  placed  himself  in  the  utuation  of 
primary  debtor.  It  has  been  settled,  both  as  to  foreign  and 
inland  biils>  that  there  is  a  direct  claim  against  every  indorser, 
without  previously  claiming  against  the  drawer  or  prior  in- 
dorsers,  each  indorser  being  considered  as  a  new  drawer  '• 
This  claim,  as  already  explained*,  is  equally  competent  tp 
the  creditor  in  the  bill  or  note,  or  to  any  party  who  has  been 
^obliged  to  pay  it,  against  the  parties  prior  to  him.  But  nei- 
ther the  drawee  of  a  bill  nor  maker  of  a  note  can  sue  any  of 
the  other  parties  oo  it,  since  he  is  the  proper  debtor.  Ac- 
cordingly, it  has  been  held^,  that  the  bail  of  the  maker  of  a 
note,  after  paying  it,  could,  have  no  recoiurse  against  an  in- 
dorser. A  person  who  has  accepted  a  bill  or  granted  a  note 
for  the  accommodation  of  another,  may  have  an  action  of  in- 
demnity against  the  latter,  but  not  on  the  bill  or  note  ^.  It 
has  been  already  shewn  ^,  that  no  person  can  be  liable  on  a 
bill  or  note,  unless  his  name,  or  that  of  some  party  who  re- 

*  Anita,  501.  *  Aniea,  564,  et  seq. 

'  Hull  9.  Pitfield,  1  Wilson,  46.  In  this  case,  the  indorsee  of  the  note, 
afWr  getting  payment  of  it  from  the  maker's  bail,  Iiad  allowed  the  latter  to  sue 
the  indorser  in  his  name.  But  the  Court  of  Common  Pleas  held  such  a  claim 
to  be  incompetent,  the  bill  being  extinguished. 

«  Toung  V.  Hockley,  3  Wils.  S46.  *  Antea,  218. 
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presents  him,  be  on  it.  If  a  person  delivers  a  bill  or  note, 
without  indorsing  it,  in  payment  of  a  preceding  debt,  he  will 
be  liable,  in  case  of  its  non-payment,  not  on  the  document  it- 
self, but  for  the  preceding  debt '. 

When  the  holder  of  a  bill  or  note  makes  the  acceptor  or 
granter  his  executor,  it  has  been  said,  that,  unless  the  latter 
renounces,  the  debt  will  be  extinguished,  not  only  as  to  him, 
but  as  to  all  the  other  parties,  since  their  obligation  is  merely 
subsidiary  to  his  ^. 

When  several  parties  are  bound  together  for  a  bill  or  note, 
whether  in  the  same  character,  for  instance  as  joint  drawers, 
acceptors,  or  indorsers,  or  in  different  characters,  viz.  one  as 
drawer  and  another  as  acceptor,  the  person  in  right  to  the  biH 
or  note  is  entitled,  on  non-payment,  to  sue  them  all  at  the  same 
time,  and  take  execution  against  them  all,  till  he  recovers  full 
payment.  In  a  case  prior  to  12  Geo.  III.  c.  72 ',  warrant  was 
granted  for  summary  diligence  at  the  instance  of  the  holder  of 
a  bill  against  the  drawer  and  whole  indorsers,  without  pre- 
viously discussing  tlie  drawer,  the  Court  holding  that  they 
were  all  to  be  considered  as  drawers.  This  must  have  been 
an  unaccepted  bill.  But  by  12  Greo.  III.  c.  72,  summary  dili- 
gence is  also  authorised  against  all  the  parties  to  a  bill  at  the 
same  time,  in  case  the  bill  is  accepted  but  not  paid.  Pajrment 
by  one  of  them  will  extinguish  a  bill  or  note  as  to  all  the  rest  % 
so  far  as  the  holder  is  concerned.  The  party  paying  may  in- 
sist for  an  assignation  to  the  debt  and  diligence,  that  he  may 
operate  his  relief  against  the  other  parties.  For  instance,  one 
of  two  joint  acceptors,  on  being  sued  for  payment,  may  insist 
on  previously  getting  an  assignation  to  any  decree  or  diligence 
obtained  against  his  co-acceptor,  that  he  may  thereby  more 
effectually  operate  his  relief^.    When  the  holder,  after  getting 

1  ^R/flO,  102,  ei  teq.  and  278. 

■  Pothier,  Nm.  190-1.     Tbit  was  also  decided  in  Freaklej  «.  Foi,  2  B.  and 
Cr.  laO,  ^  M.  and  Ryl.  18. 

*  A.  v.  B,  26th  Feb.  1747,  Morr.  1510. 

*  In  Windham  v.  Withers,  and  Ditto  v.  Trull,  1  Str.  515,  the  holder  of  a 
promisftor/-note  having  obtained  judgment  in  actions  both  against  the  drawer  an^ 
the  indorser,  and  a  tender  having  been  made  to  him  of  the  principal  sam  in  oiub 
of  the  actioDS,  and  the  costs  in  both,  an  order  was  given  to  stay  execution. 

*  Erskine  o.  Manderson,  lith  Jan.  1780,  Morr.  1386. 
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payment  from  one  of  two  acceptors,  allows  diligence  which 
has  been  begun  still  to  go  on  in  his  name  for  behoof  of  that 
acceptor  against  the  other  acceptor,  (this  being  avowed,  so  as 
to  admit  any  pleas  of  compensation  against  him,)  such  a  pro- 
ceeding is  held  competent ^  It  has  been  decided*,  that  the 
holder  is  bound  to  accept  an  offer  of  payment  with  expenses 
made  by  a  third  party,  and  to  give  him  thereupon  an  assigns^ 
tion  to  the  debt  and  diligence,  but  without  recourse  on  him ; 
and  his  refusal  was  held  to  be  a  good  ground  for  suspending  a 
charge  given  by  him  to  one  of  the  acceptors.  In  another  case, 
it  is  saxd  to  have  been  decided  by  the  First  Division  of  the 
Court,  on  a  verbal  report  by  the  Lord  Ordinary  on  the  Bills, 
that  the  holder  of  a  bill  payable  to  the  drawer,  and  indorsed 
by  the  latter  to  him,  was  bound,  on  getting  payment  from  the 
acceptor,  to  give  him  an  assignation,  without  recourse,  of  his 
own  claim  against^ the  drawer^.  But,  in  a  later  case%  it  was 
held,  that  an  indorsee,  who  had  paid,  as  was  said,  for  the 
drawer's  behoof,  and  afterwards  got  payment  from  a  party  who 
was  liable,  under  a  bond  of  presentation  for  the  acceptor,  on 
a  letter  by  his  agent,  engaging  to  grant  an  assignation  to  the 
debt  and  diligence,  was  not  liable  to  grant  such  an  assigna* 
tion  as  against  the  drawer.  In  a  recent  case^,  where  a  party 
had  indorsed  a  bill,  (as  was  said,)  for  the  drawer's  accommo* 
dation,  which  was  discounted  with  a  bank,  and  dishonomred, 
and  a  third  party,  brother-in-law  of  the  drawer,  whose  name 
was  not  on  the  first  bill,  put  his  name  on  a  second  bill  for  the 
same  sum,  as  an  indorser,  prior  to  the  indorser  of  the  first 
bill,  and  the  proceeds  of  it  were  applied  in  extinction  of  the 
first  bill,  he  was  found  entitled,  on  retirement  of  the  second 
bill,  under  an  assignation  from  the  bank  to  the  debt  and  dili- 
gence on  the  first  bill,  to  enforce  it,  for  his  relief,  against  the 
indorser,  though  the  latter  was  posterior  to  him  on  the  second 
bill.     But,  as  he  seems,  by  indorsing  the  second  bill  before 

'  Walker  and  Johnstone  v.  Sir  W.  Forbes  and  Co.  29th  May  1829^  F.  C, 
and  7  S.  and  D.  684. 

'  Raini«  «.  Milne,  1  Shaw,  377,  F.  C. 

■  JLce  o.  Wallace,  1822,  N.  B. 

«  Cameron  v.  Robertson,  2d  Feb.  1830,  8  S.  D.  B.  430. 

•  Chalmers  V.  Taylor,  20tb  Nov.  4832,  11  S.  D.  B.  33.  Vidt  the  opinio^ 
of  Lord  Gillies,  which  is  against  the  judgment. 
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ibis  indorser,  to  have  admitted  tbat  h^  had  no  claim  <yf  relief 
on  it  against  him,  it  maj  be  doubted  whether  be  could  be  en* 
titled  thus  to  operate  his  relief  on  it  indirectly,  by  an  assig- 
nation to  the  diligence  on  the  first  bill,  which  could  not  make 
his  substantial  right  better,  though  it  might  afibrd  him  the 
legal  means  of  enforcing  it. 

The  creditor,  after  getting  a  partial  payment  from  one  of 
the  parties,  can  insist  against  the  others  only  for  the  balanee. 
It  seems,  indeed,  to  have  been  decided  in  England,  thatj  after 
the  holder  bad  got  a  partial  payment  from  the  indorser,  be 
might  insist  for  the  full  amount  against  thii  drawer  and  accep- 
tor '•  There  might  be  some  reaaon  for  this  judgment,  if  the 
Indorser  made  such  a  pajrment  without  marking  it  on  the  bill 
01*  note ;  since,  by  allowing  the  document  to  remain  pnmarked 
in  the  indorsee's  hands,  and  thus  enabling  him  to  discharge  it, 
he  empowers  him  to  receive  full  payment,  ^reserving  his  own 
claim  against  him  for  the  sum  previously  paid.  In  such  a  case 
It  is  ju3  tertii  to  the  drawer  or  acceptor,  whether  the  whole 
amount  is  claimed  from  them  by  the  holder,  or  the  sum  already 
paid  is  claimed  separately  by  the  indorsei*  for  his  relief.  But 
if  the  indorser's  payment  is  marked  on  the  bill  or  note,  the 
holder  is  not  entitled  to  discharge,  or  consequently  to  exact 
payment  of  more  than  the  balance.  It  has  been  said,  that  tht 
contrary  rule  is  necessary  to  prevent  the  hardship  of  separate 
actions  on  the  same  bill  6t  note  at  the  instance  of  different 
parties.  But  the  proper  action  or  diligence  an  the  bill  or  not9 
would  still  be  only  one,  vt2.  by  the  bolder  for  the  balance  due 
to  him.  The  claim  by  the  indorser  against  the  previous  par« 
ties  for  the  sum  which  he  paid,  is  not  properly  a  claim  on  the 
bill  or  note,  but  a  distinct  claim  of  relief,  to  which  none  of 
these  parties  can  object,  since  they  have  rendered  themselvea 
liable  to  it  liy  not  making  payment.  That  this  was  the  propet 
nature  of  such  a  claim,  was  lately  decided,  in  an  action  by  tbe 
drawer  of  a  bill  against  the  acceptor,  for  repayment  of  part  of 

^  TI>iB  seems  lo  be  the  import  of  tlie  decision  in  Johnson  v.  K^nion,  8.  Wilv. 
S62,  as  recognised  and  confirmed  by  Eyre»  C*  J.,  in  tV«lwyrt  o.  Si  Qtrintln, 
1  Bos.  und  Pull.  656,  and  also  of  s  recent  decision  in  fttid  v.  Fnhii^ali  1  Cr. 
and  Meas.  539,  and  5  C.  and  pAy.  499.  Vide  tbe  Opiniort  of  ttatt  Court  io 
Bacon  t;.  SeArlei,  po$t.  dd2»  note  ?. 
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it  paid  by  him  to  the  holder,  where,  the  action  being  brought, 
not  on  the  bill,  but  as  an  action  for  money  paid  to  the  accep- 
tor's use,  was  held  to  be  properly  laid^  Accordingly,  the  cor- 
rectness of  the  decision,  first  referred  to  on  this  subject,  and 
even  the  accuracy  of  the  report,  have  been  since  much  ques- 
tioned*. In  Scotland,  it  has  been  decided^,  that  the  trustee 
on  an  indorser's  estate  was  entitled  to  sue  the  acceptors  for 
repetition  of  certain  dividends  recovered  by  the  holder  out  of 
the  indorser's  estate,  as  well  as  for  relief  from  all  future  pay- 
ments, without  producing  the  bill,  which  the  holder  had  re- 
tained, to  make  good  his  claim  for  the  balance  against  the  other 
parties.  The  ground  of  decision  was  the  principle  now  stated^ 
viz.  that  the  action  was  not  brought  on  the  bill,  but  was  an  ac- 
tion of  repetition  and  relief  founded  on  the  relative  situation  of 
the  different  parties  to  the  bill,  in  which  the  bill  would  have 
formed  merely  an  article  of  evidence,  if  it  had  not  been  ren- 
dered unnecessary  by  admission  of  the  facts  on  which  the  pur- 
suer's claim  was  founded. 

It  has  been  decided,  that  the  payment  of  part  of  a  bill  by 
the  drawer  precludes  the  holder  from  suing  the  acceptor  for 
more  than  the  balance  ^.  A  partial  payment  by  the  acceptor 
undoubtedly  precludes  the  holder  from  suing  either  the  drawer 
or  indorsers  for  more  than  the  balance,  because  these  parties 
are  not  bound  to  pay,  unless  in  so  far  as  the  acceptor  has  fail- 
ed to  pay. 

The  holder  of  a  bill,  although  he  has  received  full  payment 
from  one  party,  may  continue  any  separate  action  which  he 
has  previously  raised  against  the  other  obligants,  to  the  ef- 
fect of  recovering  expenses,  provided  such  action  was  neces* 
sary.  But,  in  general,  when  an  ordinary  action  is  brought 
in  Scotland  on  a  bill  or  note,   all  the  obligants  may,  and 

'  PowdaI  v.  Ftmnd,  6  B.  and  Cr.  439. 

*  Per  Wilson,  J.,  in  Bacon  v.  Searlen,  1  H.  Bl.  00. 

■  Thomson  and  Co.*s  Trustee  v.  Craig  and  Hunter,  lOth  D«c.  181  S»  and 
26tU  Jan.  1819,  Scm.  Papers. 

^  Tbomton  and  Co.'s  Trustee  v.  Craig  and  Hunter ;  vidk  also  Pierson  v. 
Dun  lop,  2  Campb.  575,  where  the  bolder  of  a  bill  having  taken  a  verdict  for 
its  full  amount  against  the  acceptor,  without  dedueting  a  previous  pajment 
made  by  the  drawer,  was  obliged  afterwards  to  deduct  it. 


^84     ARRANGEMENT  BY  DEBTOR  WITH  HOLDER,  ftc. 

therefore,  to  save  expense)  ought  to  be  included  in  one  sum- 
mons. As  each  obligant  is  severally  as  well  as  jointly  bound, 
there  does  not  seem  to  be  any  objection,  in  form,  to  a  se- 
parate action  against  one  of  them,  although  the  rest  should 
not  be  called.  In  one  case ',  where  a  debt  against  a  company 
had  been  constituted  by  a  bill,  signed  by  the  company  firm,  it 
was  found  competent,  after  the  dissolution  of  the  company,  to 
sue  the  representative  of  one  of  the  partners  on  the  bill,  with- 
out calling  any  of  the  other  partners.  In  another  case,  already 
noticed  %  a  charge  given  to  a  certain  house,  who  had  refused 
to  accept  a  biU,  as  partners  of  a  subsisting  company  which 
had  drawn  it,  was  sustained,  though  no  charge  had  been  given 
to  the  other  partners.  The  recent  practice,  in  actions  brought 
on  company  obligations,  against  one  partner,  even  of  a  dis« 
solved  company,  has  been  to  sist  process  till  the  other  partners 
are  called '.  But,  in  an  action  on  a  bill  or  note  against  one 
obligant,  I  am  not  aware  that  process  has  ever  been  sisted  tiU 
the  other  obligants  are  called. 

In  an  English  ^  case,  where  the  holder  of  a  bill,  after  the 
term  of  payment,  got  a  new  bill  from  the  debtor  for  its  amount, 
with  a  warrant  to  confess  judgment  on  it,  and  it  was  paid, 
but  not  the  expenses  of  enforcing  the  warrant,  it  was  held 
by  the  Court  of  Common  Pleas,  that  he  could  not  afterwards 
sue  on  the  first  bill,  to  recover  these  expenses,  in  respect  he 
was  not  entitled  to  hold  it  as  a  security  for  expenses. 

It  has  been  decided  ^,  that  the  holder  of  a  bill  barred  him- 
self from  suing  the  acceptor,  by  agreeing  to  stay  proceedings 
against  him,  in  consideration  of  his  undertaking  to  assign  part 
of  his  income  to  a  trustee  for  his  creditors,  although  no  such 
trustee  had  been  appointed,  this  remaining  with  the  creditors, 
and  the  acceptor  having  been  always  wiUing  to  do  his  part. 
It  has  been  also  decided,  that  the  holder  of  a  bill  could  not 
sue  the  acceptor  fof  its  amount,  which  he  had  paid  over  to 

'  M'Tavish  9,  Lady  Saltoun,  8d  Feb.  1821,  F.  C. 

*  Thomson  v.  Lidciel  and  Co..  2d  July  1812,  F.  C. 

*  Johnstone  v.  Duncan,  20ib  Jan.  1824,  2  8.  and  D.  625;  G«ddct  p.  Hop- 
kirk,  2d  June  1827»  5  8.  and  D.  747. 

*  Dillon  t/.  Ryrocr,  7  Moore,  427. 

*  Good  v.  Chee&cman,  2  B.  and  Ad.  328. 
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other  parties,  against  whose  claims  for  it  the  holder  had  grant* 
ed  him  a  letter  of  indemnity,  because,  tho^h  the  acceptor  paid 
it^ta  fatm^  he  woidd,  in  rcpps«i  of  Im  htmng  been  obliged  to 
pay  it  to  the  other  parties,  have  been  entitled  to  recover  it 
back  immediately  under  the  indemnity '. 

If  a  bill  or  note  has  been  subscribed  with  the  firm  of  a  sub- 
sisting company,  payment  must  be  first  demanded  from  the 
company,  and  it  is  only  on  their  non-payment  that  recourse 
can  be  had  against  the  individual  partners.  The  creditor  has 
taken  the  company  as  primary  obligant,  and  he  cannot,  till 
they  have  failed,  resort  to  action  or  diligence  against  the  indi- 
vidual partners,  who  are  bound  merely  as  guarantees  *•  On 
this  ground  there  may  be  reason  to  doubt  a  decision  already 
referred  to ',  so  far  as  it  found  that  the  partners  of  a  house  in 
this  country,  being  partners  of  a  house  in  America,  which  had 
drawn  a  bill  on  them,  were,  notwithstanding  their  refusal  to 
accept,  liable  individually  to  immediate  diligence  as  drawers ; 
for,  although  the  bill  was  drawn  payable  in  London,  yet  that 
obligation  of  payment  seemed  to  attach  only  to  the  drawees, 
in  case  they  accepted,  and  did  not  dispense  with  the  holder's 
obligation  to  return  the  bill,  in  case  of  non-acceptance,  on  the 
drawers,  viz.  the  company,  at  their  place  of  business,  where  it 
was  drawn.  It  appears  to  be  only  after  such  return,  and  a 
refusal  to  pay,  that  recourse  can  be  had  to  the  individual  part- 
ners. But,  if  the  company  is  dissolved  before  the  bill  becomes 
due,  each  partner  is  then  directly  liable  in  solidum^  since  there 
is  no  longer  a  company  to  which  the  primary  obligation  can 
attach. 

Drafts  on  bankers,  which,  as  already  mentioned  ♦,  can  only 
be  made  effectual  by  ordinary  action,  may  be  the  ground  of 
action  either  against  the  drawer  or  any  of  the  indorsers,  if 
payment  should  be  refused  by  the  bank  on  which  they  are 
drawn,  or  against  the  bank,  so  far  as  it  can  be  proved  that  it 
has  funds  belonging  to  the  drawer,  seeing  the  draft  is  an  as- 
signment of  these  funds  to  its  amount. 

Such  are  the  proceedings  authorised  against  the  different 

'  C«rr  o.  Stephens,  4  M.  and  Ryl.  590.  '  2  Bell,  G19. 

>  Thomson  v.  Liddel  sod  Co.,  2d  July  1812,  F.  C. 
'  Jntta^  557. 
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parties  to  bills  and  notes  at  common  law.  The  tummaiy 
execution,  already  mentioned,  was  enacted,  by  the  acts  1681 
and  1696,  with  regard  to  foreign  and  inland  bills,  against  the 
drawer  and  indorsers  in  case  the  bills  were  not  acceptedi 
but,  in  case  of  their  acceptance,  against  the  acceptors  only, 
the  drawer  and  indorsers  being  liable,  in  that  case,  merely  to 
an  ordinary  action.  But  the  act,  12  Geo.  III.  c.  72,  as  al* 
ready  quoted  S  enacted,  both  as  to  such  bills  an4  as  to  pro* 
missory-notes,  that  summary  execution  should  proceed  at  the 
holder's  instance  against  all  the  parties  to  such  bills  or  notes 
conjunctly  or  severally.  The  effect  of  payment,  whether  total 
or  partial,  by  one  party,  in  extinguishing  all  claim  on  the 
bill  or  note  with  reference  to  other  parties,  has  been  already 
considered  as  to  the  case  of  an  ordinary  action  *,  and  the  same 
doctrine  is  applicable  to  diligence.  Such  payment  will  not 
prevent  the  holder  of  the  bill  or  note  from  following  out  his 
claim  for  the  expenses  of  diligence  against  the  other  parties ; 
but  these  must  be  recovered  by  an  ordinary  action. 

2.  Sums  recoverable  on  BiUs  and  Notes. 

1 .  Principal  sum. 

As  to  the  principal  sum  in  bills  or  notes,  recoverable  un- 
der them,  it  is  needless  to  add  any  thing  to  what  has  been 
already  said  ^.  In  the  case  of  a  bill  or  note  payable  by  in- 
stalments, but  which  declares  that,  if  there  should  be  a  failure 
to  pay  one  instalment,  the  whole  shall  become  due,  this  con^ 
dition  must  receive  effect,  since  it  is  consistent  with  the  na- 
ture of  biUs  and  notes  to  have  thus  a  term  of  payment  of 
which  the  arrival  is  certain,  though  the  {ime  of  its  arrival  may 
vary  with  circumstances.  In  England,  it  has  even  been 
doubted  whether  the  holder  of  a  bill  or  note  payable  by  in- 
stalments is  not  entitled  to  take  a  verdict  for  the  whole  of 
them  at  once,  though  not  more  than  one  has  become  due  ^. 
This  question  seems  to  have  arisen  from  considerations  pecu- 
liar to  English  law  ^.  In  Scotland,  where  the  introduction  of 
summary  diligence  has  rendered  it  necessary  to  abide  strictly 

*  Afdta,  5S\,  *  JntM,  5%\,  tt  ieq, 
'  Antea,  581,  et  teq» 

*  Vide  cases  detailed  by  Lord  Loughborough,  C.  J.,  in   Rudder  v.  Price, 
1  H.  Bl.  550.  *  Ibid. 
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by  tbe  terms  of  the  contract,  neither  diligence  nor  action  can 
be  raised  on  such  a  bill  or  note,  except  for  the  seyeral  indtal* 
ments  as  they  redpectively  become  due.  The  bill  or  note 
seems  to  have  the  same  effect  with  reference  to  the  different 
instalments,  as  if  there  were  separate  documents  for  each  in- 
stalment. There  is  only  one  apparent  exception  to  this  doc« 
trine,  viz.  where  the  debtor  is  sequestrated,  in  which  case  the 
holder  of  a  bill  payable  by  instalments  would  be  entitled,  un- 
der the  54  Geo.  III.  c.  137,  §  47,  to  rank  immediately  for 
the  amount  of  each  instalment,  under  an  abatement  of  interest 
corresponding  to  the  time  that  must  elapse  before  it  falls  due. 
In  this  case,  a  question  has  been  raised,  whether  the  holder, 
after  thus  drawing  a  diyidend  on  the  different  instalments, 
which  exceeds  the  total  amount  of  the  first  instalment,  is 
bound  only  to  impute  to  it  the  dividend  set  apart  to  it,  and 
may  therefore  use  ultimate  diligence  for  the  balance  of  it  still 
nnpaid ;  or  whether,  in  a  question  of  diligence,  he  is  not  bound, 
notwithstanding  the  statute,  to  hold  the  receipt  of  the  diffe- 
rent dividends,  so  long  as  the  first  instalment  only  has  fallen 
due,  to  be  one  payment  in  extinction  of  that  instalment,  so  as 
to  preclude  him  from  using  diligence  for  the  balance.  This 
question  shall  be  considered  in  the  chapter  on  Bankruptcy. 

2.  Interest. 

The  legal  claims  for  interest  on  bills  and  notes  are  regu- 
lated in  Scotland  by  statute.  The  first  enactment  on  the 
subject  is  contained  in  the  act  1681,  c.  20,  which  enacts, 
*^  That  the  sums  contained  in  all  bills  of  exchange  bear 
**  annualrent,  in  case  of  not  acceptance,  from  the  date  there- 
**  of,  and  in  case  of  acceptance  and  not  payment,  from  the 
**  day  of  their  falling  due,  ay  and  while  the  payment  there^ 
**  of.*'  Although  this  clause  mentions  all  bills  of  exchange, 
it  ought  probably  to  be  limited  to  foreign  bills,  since  these 
form  the  subject  of  the  statute.  But,  as  the  act  1696,  c.  36, 
not  only  allows  the  same  summary  execution  on  inland  bills  as 
on  foreign  bills,  but  declares  that  the  act  1681  is  ^'  extended 
**  to  inland  bills  and  precepts  in  all  points,"  the  clause  in  it 
which  relates  to  interest  is  thus  extended  to  inland  bills. 
Some  doubt  was  expressed  on  this  subject  by  Mr  Forbes  ' ; 
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but  the  Court  afterwards  held  S  that  the  act  1696  did  ex-^ 
tend  the  clause  in  question,  as  well  as  the  rest  of  the  act  1681, 
to  inland  bills,  and  therefore  they  found  the  acceptor  of  an 
inland  bill  liable  for  interest  on  it  from  the  term  of  payment* 
This  rule  regarding  interest  was  extended  to  promissory- 
notes  by  the  12  Geo.  III.  c.  72,  which  enacts  that  such  notes 
*^  shall  bear  interest  as  bills." 

-  Agreeably  to  the  act  1681,  which  is  the  fundamental  act 
regarding  interest,  it  is  due,  on  bills  not  accepted,  from  their 
date,  and,  on  accepted  bills  and  notes,  from  the  term  of  pay- 
ment. It  has  been  said ',  that  a  protest  is  necessary  to  afibrd 
ground  for  a  demand  of  interest.  This  may  be  true  with  the 
non-acceptance  of  bills ;  because,  in  that  case,  the  daim  lies 
only  against  the  drawer  and  indorsers,  against  whom  no  re- 
course can  be  preserved  for  any  claim  arising  from  the  bill, 
without  a  protest.  This  rule  must  also  apply  as  to  any  claim 
against  these  parties  for  interest  on  bills  accepted,  but  not 
paid.  But  there  is  no  ground  for  applying  it,  in  the  case  of 
such  bills,  to  claims  of  interest  against  the  acceptor.  The 
principal  sum  may  be  claimed  from  him,  though  not  by  sum- 
mary diligence,  without  a  protest ;  and  a  protest  seems  equally 
unnecess&ry  to  enforce  a  claim  for  interest.  The  contrary, 
indeed,  appears  to  have  been  once  held*  as  to  a  foreign 
bill.  But,  in  a  later  case,  relating  also  to  a  foreign  bill, 
it  was  decided  %  that  the  acceptor  was  liable  for  interest 
though  there  had  been  no  protest.  The  dbtinction  which 
has  been  now  stated  betwixt  the  drawer  and  acceptor,  as  to 
the  necessity  of  a  protest,  was  pleaded  in  this  case,  and  seems 
to  have  been  adopted  by  the  Court.  The  same  rule  applies 
to  a  claim  of  interest  against  the  acceptor  of  an  inland  bill^ 
or  the  grantor  of  a  promissory-note.  Accordingly,  in  the 
case '  of  an  inland  bill  which  had  been  accepted,  and  had 
lain  over  for  many  years  without  protest,  interest  was  allowed 
against  the  acceptor. 

Interest,  being  due  by  statute  on  accepted  bills  and  on 

'  Blair  v.  01i|>bant»  8th  June  1708,  Morr.  473. 

*  Olen,  276,  2d  edit 

'  WatiOD  V.  Gordon,  15di  July  1713,  Morr.  475. 

*  B«ynton  and  Scbaw  v,  Swinton,  14lb  Not.  1718,  Morr.  474. 

*  Tanas  v.  Innei,  22d  Jon.  1740»  Mori.  476. 
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notes  from  the  term  of  payment,  may,  when  they  are  payable 
at  a  fixed  term,  be  exacted  from  the  acceptor  or  granter  with- 
out a  previous  demand  of  payment ;  for  the  chum  of  interest 
here  arises  at  the  term  of  payment.  It  has  been  shewn  %  in- 
deed, that  at  common  law  the  acceptor  or  granter  is  bound  to 
make  payment,  at  least  to  the  original  creditor,  without  a  for- 
mal demand.  In  bills  or  notes  payable  a  certain  time  aAer 
sight,  presentment  must  be  proved  to  fix  the  term  of  payment, 
from  which,  in  case  of  acceptance,  the  interest  is  to  run. 
The  same  thing  is  necessary  with  bills  or  notes  payable  ctt 
sight.  If  days  of  grace  are,  according  to  what  has  been  al- 
ready stated ',  allowed  on  such  documents,  interest  will  begin 
to  run  on  them  from  the  last  day  of  grace.  In  accepted  bills 
or  notes  payable  on  demand,  it  will  run  only  from  the  de^ 
mand,  since  that  is  the  term  of  payment.  When  there  is  a 
protest  for  non-payment,  the  date  of  the  protest  will  be  held 
to  be  the  date  of  the  demand.  In  an  action'  on  a  bill  payable 
on  demand,  the  Court  found  interest  due  only  from  the  date 
of  citation.  But  it  does  not  appear  that  there  was  an  ex- 
trajudicial demand.  In  the  same  case,  interest  was  found  due 
on  a  promissory-note  from  the  date  of  citation,  ex  bono  et  cBquo^ 
(as  the  report  bears,)  although  interest  was  not  then  due  on 
such  notes  by  statute. 

It  has  been  shewn  ^,  that,  when  the  acceptance  of  a  bill  id 
dated,  that  will  be  held  to  be  the  date  of  presentment ;  and 
consequently  that,  in  a  bill  payable  at  or  after  sight,  the  term 
of  payment,  from  which  interest  must  run,  will  depend  on  the 
date  of  acceptance.  If  the  acceptance  is  not  dated,  present- 
ment will  be  held  to  be  of  the  date  of  the  bill  ^.  In  two  cases 
of  accepted  bills,  where  the  drawer,  who  was  also  payee,  and 
the  acceptor  lived  in  the  same  place,  one  of  the  bills  being 
made  payable  three  days  after  sight,  and  the  other  at  sight, 
the  Court,  chiefly  in  respect  that  the  drawer  and  acceptor 
lived  in  the  same  place,  held  that  the  acceptance,  which  was 
not  dated,  must  be  presumed  to  be  of  the  date  of  the  bill,  and 
therefore  found  interest  due,  in  the  one  case,  from  its  date^ 
and,  in  the  other,  from  the  third  day  after  date,  as  being  re- 

*  AnUa,  384>,  e<  uq.  *  Antta,  SHI  B. 

*  MbncricflTtf.  Moncrieff,  7th  Feb.  1752,   Morr.  479;  EIrhtes,   No.  59,  v. 
Bill.  *  Antta,  66-7.  ^  Ibid. 
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spectively  the  temiB  of  payment  K  The  same  presumption 
seems  applicable,  mider  the  moiUfiications  aiready  explained, 
although  the  drawer  and  drawee  should  reside  in  differ^it 
places '. 

In  an  action  against  a  husband,  on  his  wife's  acceptance  of 
a  bill,  drawn  for  a  sum  which  consisted  partly  of  the  amoux^ 
of  necessary  furnishings,  and  partly  of  interest  from  its  date, 
the  Court  found  that  no  interest  was  due ;  the  argument  of 
the  successful  party  being,  that,  though  a  wife  might  contract 
for  necessaries,  she  could  not  grant  securities  bearing  interest  ^. 
This  decision  seems  to  apply  as  much  against  the  interestac 
cruing  on  a  bill  or  note  ex  lege^  as  against  that  which  formeci 
part  of  the  bill.  But,  though  interest  is  due  ex  lege  on  all 
bilk  and  notes,  actions  against  a  husband  on  bills  cnt  notes 
granted  Iqt  his  wife  for  necessaries,  are  not  properly  actions  sm 
these  documents,  in  which  case  interest  would  be  due  ex  lege^ 
but  for  the  debts  contracted,  in  which  the  bills  or  notes  are 
received  as  eyidence. 

The  validity  of  bills  or  notes  stipulating  interest  from  a 
date  prior  to  the  term  of  payment  has  been  already  ccmsider-* 
ed  ^  It  has  been  held  in  England,  that  a  bill  or  note  pur- 
porting to  be  for  money  lent  bears  interest  from  its  date  ^.  It 
has  been  also  held  ^,  that  a  note  containing  die  words  *^  bear* 
M  ing  interest,"  carries  interest  from  its  date,  not  merely  from 
the  term  of  payment,  since  it  would  carry  interest  from  that 
term  at  all  events.  Such  a  stipulation,  however  construed, 
would  also  make  the  interest  recoverable  by  summary  dili- 
gence ''^ 

*  TwfiM  j;.  Iniitfh  ^d  Jan.  1740,  Morn  476;  Elcbies,  No.  21,  i;.  fiiH; 
Kinloch  of  Gourdie  v.  Mercen,  22d  Not.  1748,  Morr.  478;  Elchles,  No. 
40,  V.  Bill. 

'  Antea,  06. 

*  Forrest  v.  The  £«ri  oi  SutherUnd,  84th  Nor.  1749>  Morr.  476. 

*  AkUo^  14,  tttgq. 

*  Cotton  V,  Horsro«nd«n,  Vnfi.  R^.  357,  cited  in  Baylej,  349,  note  39. 

*  Per  Lord  Ellenborough  in  Kennerlcy  o.  Nash,  i  Starkie,  452 ;  also  in 
Doman  o.  Dibden,  1  R.  and  M.  388. 

'  In  a  fonncsr  edition,  I  t ]({>rettscd  donbts,  whether  interest,  wbpn  not  ex* 
pressly  stipulated  in  bills  or  notes,  can  be  recovered  by  summary  diligence. 
But,  on  reconsidering  the  act  1681,  c.  36,  with  regard  to  bills,  and  the  18 
G.  111.  c.  78,  which  extends  it  to  promissory-notes,  1  think  that  they  admit 
the  extension  of  summary  diligence  to  the  interest  n%  well  as  principal  suma 
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When  an  accepted  bill  or  note  is  payable  by  instalments, 
interest  is  only  recoyerable  on  each  instalment  from  the  time 
it  falls  due ;  because  that  is  the  term  of  payment  applicable 
to  it,  unless  there  is  a  stipulation  that  the  whole  instalments 
shall  become  due  at  once,  on  fSedlure  to  pay  any  one  of  them ; 
in  which  case  interest  will  be  recoyerable  on  the  whole  from 
the  time  when  the  first  instalment  became  due,  as  being,  ao 
cording  to  the  bill  or  note,  the  term  of  payment  in  that  case 
for  the  whole  instalments. 

Interest  on  bills  and  notes  bdng  exigible  in  Scotland  by 
statute,  and  not,  as  in  England,  merely  as  damage  for  breach 
of  contract,  there  is  no  room  for  an  abatement  of  the  claim, 
as  in  England,  on  equitable  grounds.  It  has  been  held  in 
England  ',  that  a  jury  <<  may  even  allow  nothing  in  name  of 
*^  interest,  in  case  they  are  of  opinion  that  the  delay  of  pay* 
<^  ment  has  been  owing  to  the  fault  of  the  holder."  But  it 
does  not  appear  that  such  a  plea  would  be  admitted  in  Scot- 
land, in  answer  to  the  statutory  claim  of  interest.  Such  a 
claim  is  equally  available  in  Scotland  against  the  parties  them- 
selves, and  against  their  bankrupt  estates.  It  has  been  held 
in  England,  that  interest  is  not  due  by  the  drawer  or  indorser 
of  a  bill  or  indorser  of  a  note,  except  from  the  time  its  dis- 
honour has  been  notified  to  him,  or  rather  from  a  reasonable 
time  after  notice,  though  this  last  modification  of  the  doc- 
trine has  been  questioned*.  But  in  Scotland,  interest  is  re-* 
coverable  from  the  dates  mentioned  by  statute  against  all  the 
parties  to  bills  or  notes.  Indeed,  it  would  seem,  even  on  ge- 
neral principles,  that  the  drawer  and  indorsers,  by  maJcing 
themselves  responsible  for  the  acceptor's  or  granter's  failure 
in  payment,  become  thereby  liable  for  the  interest  chargeable 
against  him,  as  a  consequence  of  his  failure. 

It  has  been  much  discussed  in  England,  whether  interest 
diouid  run  only  to  the  date  of  the  action,  or  till  final  judg- 
ment be  obtained.     The  latter  seems  to  be  now  the  rule '. 

in  bills  or  notes,  and  that  the  practice,  which  is  to  include  such  interest  in 
letters  of  horning  or  other  warranu  for  summary  diligence,  is  correct. 

"  Per  Bayley,  J.,  in  Cameron  ».  Smith,  2  B.  and  A.  308;  Dte  Bcllois  t;. 
Lord  Waterpark.  Bayley,  361,  note  45;  1  D.  and  R.  i6. 

■  Vide  Walker  ©.  Barnes,  and  remarks  on  it,  antea,  531. 

'   Vide  Lord  iMansfield's  opinion  in  Robinson  t^.  Bland,  2  Burr.  1065-8. 
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In  Scotland,  it  runs  in  all  cases  till  payment  '•  This  rule, 
indeed,  appears  to  be  founded  in  justice,  as  there  is  no  reason 
why  a  debtor  who  delays  payment  should  be  freed  from  interest 
after  judgment,  more  than  before  it. 

When  interest  on  a  bill  or  note  is  recovered  by  summary 
diligence,  the  whole  sums  included  in  the  diligence,  interest 
as  well  as  principal,  are  accumulated  into  a  new  capital  bear* 
ing  interest,  as  soon  as  the  debtor  has  been  denounced,  (on 
the  expiry  of  the  days  of  charge  mentioned  in  the  letters  of 
homing ',)  for  not  obeying  the  precept  which  they  cont^  to 
make  payment.  The  form  and  mode  of  such  denunciation  is 
detailed  by  our  institutional  writers.  The  effect  of  it,  ac- 
cording to  the  act  1621,  c.  20,  on  whatever  obligations  it  pro- 
ceeds, is  to  make  the  whole  sums  for  which  the  charge  is 
given  bear  interest  from  the  denunciation  till  payment.  When 
therefore  the  interest  is  included  in  the  charge  given  on  a  bill, 
it  is  joined  with  the  principal,  at  the  time  of  denunciation,  in- 
to one  sum,  bearing  interest  from  that  date.  But  denuncia- 
tion, to  have  such  an  effect,  must  be  made  at  the  head  burgh 
of  the  shire  where  the  debtor  resides.  It  was  formerly  esta^ 
blished  in  practice,  that  a  denunciation  at  the  market-cross  of 
Edinburgh  was  sufficient,  even  against  a  debtor  who  was  then 
within  the  kingdom,  but  resided  in  another  county,  to  autho- 
rise a  caption  against  his  person  for  enforcing  payment  of  the 
debt '.  But  the  proper  denunciation  is  that  made  at  the  head 
burgh  of  the  shire  where  he  resides  \  excepting  when  he  is 
out  of  the  kingdom,  in  which  case  the  denunciation  was  for- 
merly made  at  the  market-cross  of  Edinburgh,  since  that  was 
held  the  commvne  forum  for  Scotsmen  residing  abroad.  Ac- 
cordingly, it  has  been  decided,  that  the  act  1621,  c.  20, 
allowing  interest  on  the  sums  contained  in  the  homing  after 

>  The  act  1681,  c.  20,  cn«cti,  that  ibe  sums  on  bills  shall  bear  interest  «•  aj 
**  and  while  the  payment  thereof.** 

'  It  may  be  mentioned,  that  though  the  charge  is  given,  in  the  ordinary  case, 
on  six  days,  agreeably  to  the  act  168],  this  rule  must  be  understood  under  tho 
eiception  of  the  party's  abaenre  from  Scotland,  in  which  situation  he  is  always 
entitled  to  induda  of  sixty  days  ;  Ersk.  ii.  5.  55. 

«  Ersk.  It.  a  12. 

«  The  act  1597,  c.  286,  expressly  requires  that  all  letters  of  horning  be  eie- 
cute,  (referring  thereby,  it  is  supposed,  to  the  denunciation  of  such  letters,)  at 
the  head  burgh  of  th*  jurisdiction  where  the  debtor  resides. 
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denunciation,  does  not  apply,  unless  when  the  denunciation  is 
made  at  the  head  burgh  of  the  jurisdiction  in  which  the  debtor 
resides  '.  It  is  only  indeed  by  such  denunciation  that  he  can 
be  held  to  haye  that  intimation  which  places  him  tn  moroy  so 
as  to  make  him  justly  liable  in  interest  on  the  sums  for  which 
he  is  denounced.  It  has  therefore  been  held,  that  the  act 
1621,  c.  20,  refers  to  such  denunciations  only  as  a  ground 
for  claiming  interest.  There  is  an  exception  from  this  rule, 
on  the  ground  already  mentioned,  in  case  of  the  debtor  being 
domiciled  out  of  Scotland.  But  it  has  been  decided  that  in- 
terest will  not  accrue,  in  such  a  case,  unless  the  denunciation 
has  been  made  at  the  pier  and  shore  of  Leith,  as  well  as  at 
the  cross  of  Edinburgh*.  By  6  Geo.  IV.  c.  120,  §  51,  it  is 
enacted,  inter  alia^  that  all  charges  and  publications,  (which 
include  denunciations,)  formerly  given  at  the  market-cross  of 
Edinburgh,  pier  and  shore  of  Leith,  as  against  persons  forth 
of  Scotland,  shall  in  future  be  given  by  delivering  a  copy  at 
the  office  of  the  Keeper  of  Records  of  the  Court  of  Session. 
Although  the  denunciation  of  a  homing,  to  be  good  for  certain 
purposes,  must  be  registered ',  yet,  as  the  purpose  of  it  ip 
this  case  is  merely  to  certiorate  the  debtor,  that  he  may  pre- 
vent the  accumulation  of  interest  by  paying  the  debt,  it  has 
been  found  that  a  dentmciation,  even  when  not  registered, 
will  afford  ground  for  accumulating  interest  in  terms  of  the 
act  1621  ♦. 

The  legal  interest,  5  per  cent.,  ia  held  to  be  contemplated, 
unless  there  is  a  stipulation  to  the  contrary. 

3.  Exchange  and  Re^exchange, 

1.  Exchange. 

The  next  claims  connected  with  bills,  not  with  promissory- 
notes,  are  for  exchange  and  re-exchange.  These  claims  arise 
as  to  bills  drawn  in  a  different  place  or  country  from  that  in 
which  they  are  accepted  and  are  payable. 

*  Hutchison  v.  Dickson,  26tb  Jan.  1665,  Morr.  491  ;  Gordon  v,  Goidon, 
3d  July  1711,  Morr.  492.  A  contrary  decision  was  given  in  an  anonymous 
ease,  I7th  Dec.  1686,  Morr.  494.  But  the  old  rule  seems  to  be  now  establish- 
ed by  Cochrane  v.  Vanse's  Representatives,  July  1 743,  Morr.  494. 

'  Wauon  o.  Ramsay,  17th  Not.  1747,  Morr.  496. 

<  1597,  c.  268.  «  Smith  v.  Waugh.  Ihh  Feb.  1673,  Morr.  491. 

2  P 
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When  a  person  residing  in  one  place  or  country  owes  money 
to  a  party  residing  in  another  place  or  country 9  he  does  not 
in  general  pay  his  debt  by  transmitting  the  money,  which 
would  occasion  expense  and  risk,  but  endeavours  to  find  out 
some  person  who  has  money  to  receive  in  the  place  where  his 
debt  is  payable,  and,  paying  him  the  amount  of  the  debt,  gets 
from  him  in  return  a  draft  to  the  same  amount  on  his  debtor  in 
favour  of  the  person  to  whom  his  own  debt  is  payable ;  which 
draft  being  sent  to,  and  presented  by  the  payee,  and  accepted 
and  paid  by  the  drawee,  extinguishes  the  payee's  claim  on  his 
debtor  who  procured  the  draft.  K  this  debtor  wishes  also  to 
bind  himself  to  his  creditor  tx  facie  of  the  draft,  he  may  take 
it  payable  to  himself,  and  then  indorse  it  to  his  creditor. 
Such  a  draft  from  one  country  to  another,  is  a  foreign  bill, 
and  from  one  plftce  to  another  place  in  the  same  country,  is 
an  inland  bill.  These  bills  are  easy  or  difficult  to  procure, 
according  to  the  relations  of  debt  or  credit  subsisting  between 
the  two  places  or  countries  betwixt  which  they  are  required. 
For  instance,  if,  on  the  whole  transactions  between  London 
and  Paris,  there  are,  at  any  time,  more  debts  due  from  Park 
to  London  than  from  London  to  Paris,  a  person  in  London 
who  owes  money  to  another  person  in  Paris  will  have  no  dif- 
ficulty in  getting  a  draft  on  Paris  for  its  amount,  on  paying 
the  money  to  the  drawer  in  London ;  on  the  contrary,  the 
latter,  having  a  debt  due  to  him  in  Paris,  and  wishing  to  save 
the  expense  and  risk  of  its  transmission  thence,- will  be  glad 
to  receive  the  money  in  London,  on  condition  of  giving  a  draft 
for  it  on  Paris.  In  such  a  case,  the  number  of  persons  in 
London  williilg  to  give  such  drafts  for  money  paid  to  them 
in  London  will  be  greater  than  the  number  of  persons  wishing 
to  purchase  drafts ;  and  hence,  drafts  on  Paris  will  sell  at  a 
discount,  or  for  less  than  the  sum  which  they  will  entitle  the 
holder  to  receive  in  Paris.  This  cBscount,  which  is  in  fact 
a  sum  pidd  by  the  maker  of  the  draft  to  get  ready  money  in 
London  for  an  order  of  payment  on  his  debtor  in  Paris,  is 
called  exchange,  and  the  course  of  exchange  is  said,  in  this 
case,  to  be  against  Paris.  It  is  also  in  favour  of  London, 
because  the  number  of  persons  in  Paris  owing  money  in  Lon*- 
don,  and  wishing  to  purchase  drafts  payable  in  London  to 
their  crectitors,  being  greater  than  that  of  persons  in  Paris  who 
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bave  claims  on  London,  and  wish  to  sell  such  drafts,  these 
drafts,  not  being  supplied  in  proportion  with  the  demand,  will 
bear  a  premium  in  Paria,  or  a  person  who  wishes  a  draft  will 
pay  more  for  it  than  the  sum  which  it  will  entitle  him  to  re- 
ceive in  London.  This  premium  is  likewise  called  exchange* 
On  the  other  hand,  if  the  debts  due  in  Paris  to  persons  in 
London  are  smaller  than  those  due  from  London  to  Paris, 
drafts  from  London  on  Paris,  being  few  in  proportion  to  the 
demand  for  them  by  the  persons  wishing  to  pay  debts  at  Paris 
by  means  of  them,  will  be  sold  at  a  premium^  and  drafts  from 
Paris  on  London  being  numerous  in  proportion  to  the  demand 
for  them,  will  be  sold  at  a  discount.  In  this  case,  the  course 
of  exchange  is  in  favour  of  Paris,  and  against  London.  In 
all  these  cases,  the  balance  due  from  the  one  country  to  the 
other,  aft«r  setting  off  their  mutual  debts  against  each  other, 
must  be  paid  by  the  transmission  of  specie^  or,  which  is  the 
same  thing,  by  buying  drafts  from  bankers  on  their  correspon- 
dents abroad,  with  whom  they  hare  a  sufficient  supply  of  money 
to  meet  the  drafts.  It  is  the  expense  of  purchasing  and  trans- 
mitting this  balance  in  specie,  whether  laid  out  or  paid  to  the 
banker  who  furnishes  it,  which  regulates  the  premium  for 
drafts  at  a  place  agamst  which  the  exchange  is,  and  the  cor- 
responding discount  on  drafts  at  a  place  where  the  exchange  is 
in  its  £ftvour.  The  rate  of  exchange,  therefore,  so  far  as  re- 
gains the  balance  to  be  sent  from  one  country  to  another,  is 
affected,  not  merely  by  the  state  of  their  mutual  dealings,  but 
also  by  the  price  of  specie  in  the  two  countries,  which  enters 
into  the  expense  of  procuring  and  transmitting  this  balance. 
There  is  aliso  another  element,  viz.  the  expression  of  the  value 
of  ^de  in  the  currency  of  the  two  cmmtries,  or  the  value  of 
these  different  currencies  compared  to  bullion,  and  conse- 
quently to  each  other.  Lest  there  should  be  a  fluctuation  in 
this  rdati ve  value  betwixt  the  date  of  a  bill  and  its  term  of  pay- 
ment, it  is  expedient,  when  the  draft  has  been  paid  for  is  one 
currency,  and  is  payable  in  another,  to  express  in  it  the  rate 
at  which  payment  has  been  made,  and  at  which  the  one  cur- 
rency is  converted  into  the  other,  so  that,  if,  from  an  inter- 
vening change  in  the  relative  value  of  the  two  currencies,  the 
same  amount  of  currency  which  was  paid  for  the  bills  cannot 
be  got  for  them  at  the  term  of  payment,  the  drawer  and  in- 

2p2 
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dorsers  must  make  up  the  difference,  as  part  of  the  value  which 
they  received  '.  The  acceptor,  too,  on  the  grounds  to  be 
immediately  stated,  must  be  liable  to  this  consequence,  as 
resulting  from  one  of  the  stipulations  in  the  bill  which  he  has 
accepted. 

2.  Re-exchange. 

This  explanation  will  enable  us  to  understand  also  what 
is  meant  by  re-exchange.  When  a  draft  from  one  place  on 
another  is  not  accepted  by  the  drawee,  or,  though  accepted, 
is  not  paid,  the  person  who  has  got  it,  in  order  to  pay  by 
means  of  it  a  debt  due  by  him  where  it  is  made  payable,  must 
raise  money  there  otherwise  to  satisfy  his  creditor ;  or,  what 
is  the  same  thing,  the  creditor,  as  holder  of  the  dishonoured 
bill,  is  entitled  to  do  so  in  order  to  pay  himself.  But  the 
most  natural  way  of  doing  so  is  to  draw  a  new  bill  on  the 
drawer  of  the  dishonoured  bill,  and  to  sell  this  draft  for  money, 
to  some  person  who  wishes  to  make  a  payment,  by  such  a 
draft,  where  it  is  made  payable.  If  the  debts  due  from  the* 
place  where  it  is  made,  to  the  place  where  it  is  payable,  are 
greater  than  those  due  from  the  latter  to  the  former,  the  de- 
mand for  such  drafts  will  exceed  the  supply,  and  the  drawer, 
instead  of  selling  his  draft  at  a  discount,  will  get  a  premium 
for  it.  But,  when  the  debts  due  from  the  place  where  it  i» 
payable,  to  the  place  where  it  is  drawn,  are  greatest,  there 
will  be  more  persons  wishing  to  raise  money  on  such  drafts, 
than  to  give  money  for  them,  and  they  will  be  sold  at  a 
discount.  This  premium  or  discount  is  also  affected,  as  al- 
ready stated,  by  any  change  betwixt  the  date  of  the  bill  and 
the  term  of  payment,  in  the  relative  value  of  the  currencies 
of  the  country  where  it  is  drawn  and  that  where  it  is  made 
payable.  But,  as  full  value  has  been  paid  for  the  original 
bill  to  the  drawer,  the  holder  is  entitled,  on  its  dishonour,  to 
raise  money  to  its  full  amount,  at  his  expense,  in  whatever 
currency  or  at  whatever  rate  of  exchange  it  was  payable ;' 
and  therefore,  if  a  re-draft  on  him  for  this  amount  cannot  be 
sold  but  at  a  discount,  the  holder  may  add  as  much  to  his- 
re-draft  as  will  cover  both  the  discount  and  the  amount  of 
the  original  bill.     This  sum  so  added  to  the  redraft  is  termed 

>  So  found  by  the  Lord  Chancellor  in  ex  porfe  JUoflTiQan,  Cooke,  B.  L.  IM 
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're^xchange.  When  a  premium^  or,  in  other  words,  when 
exchange  has  been  paid  for  the  original  bill  at  the  place  where 
it  was  drawn,  a  re-draft,  such  as  that  now  mentioned,  at  the 
place  where  the  first  bill  was  payable,  must  be  sold  at  a  dis- 
count ;  or,  in  other  words,  there  must  be  re-exchange  on  it, 
(unless  the  course  of  exchange  between  the  two  places  has 
altered  during  the  interval)  ;  because  the  course  of  exchange 
must  be  against  the  place  where  the  original  bill  was  drawn, 
and  in  favour  of  the  place  where  the  re-draft  is  made.  On 
the  other  hand,  if  the  original  bUl  has  been  sold  at  a  discount, 
from  the  circumstance  of  the  exchange  being  in  favour  of  the 
place  where  it  was  drawn,  and  if  the  course  of  exchange  has 
not  been  altered  between  the  date  of  it  and  of  the  re-draft, 
the  latter,  instead  of  being  sold  at  a  discount,  will  bear  a 
premium^  and  consequently  no  re-exchange  can  be  charged 
against  the  drawer  of  the  original  bill.  In  the  case  supposed, 
the  claim  for  re-exchange  will  correspond  to  the  premium  paid 
for  the  original  bill.  The  drawer  of  the  original  bill  is  liable 
for  re-exchange ;  because,  as  he  has  got  full  value  for  the 
bill,  he  must  make  good  its  amount  where  it  was  payable,  to 
the  person  who  gave  value  for  it ;  or,  in  other  words,  must 
pay  the  re-draft  for  such  a  sum  as  will  cover  both  this  amount 
and  the  discount.  His  liability,  too,  will  be  the  same,  whe- 
ther the  re-draft  has  been  made  by  the  debtor  who  purchased 
th€  original  bill,  or  by  his  creditor,  as  the  person  to  whom 
that  bill  is  payable,  and  who,  therefore,  as  coming  in  right  of 
his  debtor,  is  entitled  to  re-draw  for  its  amount.  Any  holder 
of  the  original  bill  being  entitled  to  receive  its  amount  at  the 
place  of  payment,  has  also  a  right,  failing  payment  of  it,  to 
raise  its  amount  at  that  place  at  the  drawer's  expense  by  a 
re-draft  on  him'. 

These  remarks  as  to  exchange  and  re-exchange  on  foreign 
bills,  apply  equally  to  inland  bills  drawn  from  one  place  on 
another,  as  the  course  of  exchange  betwixt  them  depends  on 
the  same  principles  as  betwixt  one  country  and  aiiother. 
They  arc  also  applicable  where  a  person  gets  an  indorsation 
for  value  in  one  place,  to  a  note  granted  by  a  par^y  residing 
in  another  place,  and  payable  there,  but  does  not  recover  pay- 

'  The  nature  of  exchange  and  re-eichange  is  explained  very  briefly  and  clearly 
by  Fotliier,  Contrai  dc  Change,  Noft.  52  and  64. 


5^8  ON  INLAND  BILLS  AND  NOTES. 

ment ;  for,  in  that  case,  he  is  entitled  tb  raise  the  amount  of 
the  note  in  the  place  of  payment  b]r  a  re-draft  on  the  indorser, 
and,  if  this  can  only  be  done  by  paying  re-etchange,  that  must 
be  chargeable  against  the  indorser. 

It  is  not  necessary,  to  give  the  holder  of  the  original  bill  ft 
claim  for  re*«xchange,  that  be  should  re>draw  on  the  drawet* 
of  that  bill ;  for,  although  he  hds  raised  the  amount  of  the 
bill  otherwise,  it  will  be  presumed  that  he  has  incurred  as 
much  expense  in  doing  so,  as  by  a  re-draft  '.  In  one  case  *, 
re-exchange  seems  to  hare  been  found  not  due,  as  there  was 
no  re-draft.  But  it  is  justly  observed ",  that  such  a  re^aft 
is  not  required  by  the  act  1681,  and  the  decision  would  not 
now  be  followed.  It  is  enough  that  there  is  a  course  of  ex- 
change betwixt  the  place  where  the  original  bill  was  drawn, 
and  that  where  it  is  payable,  by  which  the  loss  that  the  holder 
has  suffered  may  be  estimated.  But,  if  there  is  no  such  ex- 
change, either  direct  or  circuitous,  re-exchange  cannot  be 
claimed,  because  the  holder  of  the  bill  could  not  have  mcur- 
red  any  **  He  may,  however,  in  such  a  case,  be  entitled  to 
the  damage  incurred  from  not  obtaining  money  for  the  bill  at 
the  place  of  payment^  though  not  in  name  of  re-exchange. 
But  it  will  not  be  an  objection  against  a  claim  for  re-exchange, 
that  there  is  no  direct  course  of  exchange ;  for,  if  it  is  pos- 

'  In  De  TAstet  v.  Btrikig,  2  Cftm)ib.  65,  11  Eut.  865,  where  Uie  qaeslkm 
was,  WheUier  tb6  indoraer  of  certain  bills  was  liable  to  the  indorsees  for  rc- 
cxcbange  ?  Lord  Ellenborough  left  it  to  the  jury  to  find  re-exchange  due,  if 
the  plaintiffs  '*  had  either  paid  or  become  liable  for  re-exchange  tbemseWeSi'* 
ftod  this  direction  was  approved  of  by  the  Court.  The  case  was  decided  on 
another  ground,  to  bo  afterwards  noticed. 

'  Forbes,  156-7,  Boick  »,  Blackwood.  >  Forbes,  ibid. 

*  In  the  preceding  case  of  De  Tastet  t;.  Baring,  the  claim  of  re-tzcbanga 
was  left  with  the  jury,  as  depending  on  the  fact.  Whether  there  was  then  any 
course  of  exchange  betwixt  Lisbon,  where  the  bill  was  payable,  and  London, 
where  it  was  drawn  ;  and  they  rejected  tho  claitn,  on  the  ground,  (as  the  Conrt 
afterwards  held,)  that  there  was  then  no  such  course  of  exchange.  At  tba 
time  when  the  bill,  which  was  drawn  in  London  upon  Lisbon,  became  payable, 
the  latter  place  was  in  possession  of  the  French,  who  had  excluded  the  Eng- 
lifch  from  it,  and  it  was  blockaded  by  an  English  squadron.  It  became  tbcro- 
fore  a, question,  whether  there  could  legally  be  any  re<^rawing,  or  coaftequenu 
1y  any  re-exchange  with  a  country  which  was  then  hostile  to  this  country.  But 
this  question  was  not  decided,  the  Court  holding,  as  already  mentioned,  that 
the  jury  had  decided  on  the  ground  of  there  not  being  then,  in  Aict,  any  courso 
of  exchange  betwixt  Lisbon  and  this  country. 
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sible  to  draw  Arom  the  one  place  to  the  other  circuitotialy, 
through  another  place,  the  holder  will  be  entitled  to  the  cir- 
cuitous re-exchange  thence  arising,  as  it  will  be  held  to  be  his 
only  expedient  for  raising  the  amount  of  the  bill  at  the  place 
where  it  ought  to  have  been  paid.  In  the  case  last  cited  '» 
although  there  was  an  instance  or  two,  when  the  bill  in  ques- 
tion was  dishonoured,  of  an  exchange  of  bills  betwixt  Lisbon 
and  this  country  ^'  through  the  medium  of  other  bills  on  Ham- 
*^  burgh  and  America,*'  the  claim  for  re-exchange  was  reject- 
ed, as  there  was  not  then  any  regular  course  even  of  circuit- 
ous re-exchange.  But,  in  another  case  S  where  a  note  had 
been  accepted  payable  at  Paris,  Dover  or  London,  according 
to  the  course  of  exchange  on  Paris,  and,  when  the  note  became 
payable,  the  direct  exchange  between  Paris  and  this  country 
was  interrupted  by  a  war  with  France,  the  defendant  was  held 
liable,  not  by  the  direct  course  of  exchange  when  the  note  was 
granted,  but  according  to  a  circuitous  course  of  exchange 
through  Hamburgh,  which  was  the  only  exchange  that  exist- 
ed when  it  became  payable.  It  might  have  been  doubted, 
whether  a  re-draft  from  Paris  on  London  would  have  been 
then  lawful,  seeing  France  was  at  war  with  this  cotmtry.  But 
the  holder's  claim  to  circuitous  re-exchange  was  sustained, 
from  the  necessity  of  the  case. 

No  doubt,  when,  without  such  necessity,  the  holder  re-draws 
cireuitously  for  his  own  convenience,  he  cannot  claim  circuitous 
re-exchange.  But,  if  the  bill,  before  it  reaches  him,  has  been 
indorsed  by  several  parties  at  different  places,  he  is  entitled 
to  re-draw  on  the  last  indorser,  or  on  any  previous  indorser, 
for  its  amount,  and  for  re-exchange,  as  between  the  place  of 
pajrment  and  such  party's  residence ;  and  each  indorser  being 
entitled  to  re-draw  thus  on  his  previous  indorser,  (adding  al- 
ways to  the  re-draft  the  re-exchange  between  their  respective 
places  of  residence,)  the  drawer,  on  whom  the  first  indorser 
is  entitled  to  draw,  will  thus  be  liable  for  the  accumulation  of 
all  the  different  re-exchanges  which  have  been  incurred  be- 
tween the  several  indorsers.     Thus,  in  the  case  ^  of  a  bill 

'  Anita,  598,  note  4. 

"  Pollard  V,  Herriet,  3  Bot.  and  Pull.  335.     'I1ie  doctrine  &U(ed  in  the 

text  was  laid  down,  in  this  rase,  unanimously  by  the  Court  of  Common  Pleas. 

'  Melliih  V.  Simeon,  2  H.  Bl.  378,  decided  by  the  Court  of  Common  Pleas. 
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drawn  from  London  on  Paris,  which,  after  being  indorsed  to 
two  parties  at  Amsterdam  successively,  came  at  last  into  the 
bands  of  a  person  in  Paris,  who,  on  its  being  dishonoured^ 
re-drew  for  re-exchange  on  his  indorser  at  Amsterdam,  it 
was  decided,  that  the  original  drawer  in  London  was  liable, 
not  merely  for  direct  re-exchange  between  London  and  Paris, 
but  for  the  whole  re-exchange  occasioned  by  re-drawing  cir- 
cuitously  through  Amsterdam.  It  has  been  said,  that  the 
drawer  ought  not  to  be  liable  for  any  but  the  direct  re-ex- 
change between  the  place  of  drawing  and  the  place  of  pay- 
ment, unless  he  has  given  permission  to  negotiate  the  bill  in 
other  places  ' .  But  such  a  permission  is  implied  by  the  drawer 
issuing  a  negotiable  document,  since  the  holder  for  the  time 
is  entitled  to  indorse  it  to  any  person  he  pleases ;  and,  on  the 
other  hand,  the  last  holder,  being  entitled,  in  case  of  its  dis- 
honour, to  re-draw  on  any  previous  indorser,  in  order  to  make 
good  his  recourse  against  such  indorser,  who  again  has  a 
right  to  do  the  same  with  any  prior  indorser,  the  drawer,  as 
he  is  liable  for  all  the  consequences  of  dishonour,  must  be 
liable  for  the  accumulated  re-exchange  arising  on  the  succes- 
sive re-drafts,  because  that  results  from  the  negotiability  of 
the  document  which  he  has  issued. 

The  act  1681,  c.  20,  provides,  that  the  holder  of  a  bill 
shall  be  entitled,  in  case  it  is  dishonoured,  to  recover  both 
exchange  and  re-exchange.  Exchange,  as  already  explained,^ 
is  the  premium  sometimes  paid  in  one  place  for  procuring  a 
bill  there  to  be  paid  in  another  place.  But  all  which  the  hol- 
der of  the  bill  can  require,  on  the  other  hand,  is,  that  he 
should  get  back  the  amount  of  the  bill  which  he  has  thus 
bought.  He  is  therefore  entitled  to  re-exchange  only  as  the 
necessary  expense  of  raising  the  amount  of  it  by  a  re-draft  on 
the  original  drawer  or  the  indorser.  But,  by  thus  getting  its 
amount,  he  is  fully  indemnified,  and  is  not  entitled,  besides^ 
to  the  exchange,  because  that  would  be  to  repay  him  again 
part  of  the  value  given  for  the  bill.  The  meaning  of  the  act» 
as  interpreted  by  Forbes  *,  is,  that,  if  the  holder  of  a  dis^ 
honoured  bill  gets  exchange,  or  the  amount  of  the  premium 
which  he  has  pud  at  the  place  of  drawing,  it  must  be  deduct- 

<  ForbcH  ld6;  Glen,  Vil-b,  tA  edit  .    "  151. 
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^d  from  the  r&-exe)iaiige  chimed  by  him,  so  that  he  will  get 
nothing  as  re-«xchange  hot  the  sum  by  which  the  discount 
paid  in  raising  money  on  tiie  re-draft  exceeds  the  premium 
paid  for  the  original  bill.  There  cannot  be  such  an  excess, 
unless  the  rate  of  exchange  betwixt  the  two  places  has  fluc- 
tuated between  the  dates  of  the  draft  and  of  the  re-draft,  since 
it  has  been  shewn,  that,  if  it  remains  the  same,  the  discount 
on  the  re-draft  most  be  equal  to  the  premium  on  the  bill.  In 
this  last  case,  the  bill-holder,  if  he  gets  the  amount  of  ex* 
change,  can  have  no  separate  claim  for  re-exchange.  But, 
although  this  seems  to  be  the  true  explanation  of  the  act,  the 
simplest  way  probably  is,  to  consider  re-exchange  as  meaning 
the  whole  discount,  without  deduction,  which  is  paid  in  raising 
money  on  the  re-draft,  and  to  allow  this  alone,  as  is  done  in 
England,  without  reckoning  any  thing  separately  for  exchange. 
The  only  case  in  which  the  other  rule  now  mentioned  must 
be  adopted  in  Scotland,  is  where  a  certain  sum  is  expressly 
mentioned  in  the  bill  as  exchange,  in  which  case  there  may, 
according  to  the  act  1681,  be  summary  diligence  for  it,  as 
well  as  for  the  amount  of  the  bill.  In  all  other  cases,  it,  as 
well  as  the  re-exchange,  which  from  its  nature  cannot  be  as- 
certained beforehand,  is  recoverable  by  ordinary  action,  or, 
according  to  the  acts  1681  and  1696,  may  be  added  to  the 
charge  in  case  of  a  suspension. 

Although  the  drawer  and  indorsers  are  undoubtedly  liable 
for  re- exchange,  it  has  been  much  disputed  whether  the  ac- 
ceptor is  liable.  In  England,  it  has  been  repeatedly  held  that 
he  is  not.  The  ground  of  these  decisions  appears  to  be,  that 
the  drawee,  by  his  acceptance,  becomes  liable  only  for  the 
sum  in  the  bill  with  interest,  and  that  re-exchange  is  a  species 
of  indirect  damage,  for  which  he  is  not  bound  ^     But  it  is  in 

'  In  Napier  v.  Schneider,  12  East  420,  which  was  an  action  against  the  ac- 
ceptor of  a  bill  drawn  in  Scotland  und  accepted  in  England,  but  not  paid,  the 
Court  of  Kiog*s  Bench,  on  being  moved  to  direct  the  Master  to  tax,  not  only 
principal,  interest,  and  costs,  but  re-exchange,  refused  the  last,  saying  that  the 
acceptor  only  bound  himself  according  to  the  law  of  the  country  where  he  ac- 
cepted, leaving  to  the  holder  his  recourse  over  against  the  drawer,  and  that  they 
would  only  refer  to  the  Master  to  compute  what  was  due  on  the  bill  itself. 

In  Woolitey  v,  De  Crawford,  2  Camp.  445,  which  was  an  action  against  the 
acceptor  of  a  bill  drawn  at  Quebec  and  accepted  in  England,  the  plaintiff  having 
demanded  10  //er  cmU.  as  re^exdiange,  which  he  aaid  that  he  had  been  obliged 
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truth  damage  arising  directly  from  the  acceptor's  breach  of 
contract)  being  the  expense  of  raising  the  amount  of  the  bill 
in  the  readiest  way,  to  obviate  the  consequences  of  its  non- 
payment. It  is  not,  therefore,  like  the  case  put  in  one  of  the 
decisions,  where  money  is  raised  by  mortgage  in  consequence 
of  non-pajrment  of  the  bill,  since  that  is  no  necessary  effect  of 
non-payment.  If  the  drawer  or  indorser  is  liable  for  such 
4funage  to  the  holder,  there  seems  to  be  no  reason  why  the 
acceptor,  who  is  more  immediately  bound  to  him,  should  not 
also  be  liable  for  this  direct  consequence  of  his  breach  of  con- 
tract. Farther,  it  has  been  justly  remarked  S  that  the  ac- 
ceptor would  reap  no  benefit  by  being  free  from  the  holder^s 
claim,  since  the  drawer,  who  is  liable  to  the  holder,  would 
have  a  claim  of  relief  against  him.  But  he  appears  to  be  di- 
rectly liable  for  this  claim,  as  much  as  the  drawer.  Accord- 
ingly, in  the  old  law  of  Frances  he  was  liable  for  re-ex- 
change, although  the  modem  law  of  that  country  does  not 
clearly  enact  his  liability  ^.  In  England,  a  learned  writer  on 
bills  of  exchange  *  suggests  that  he  ought  to  pay  it. 

In  an  English  case  ^,  where  certain  bills  had  been  drawn 
from  Philadelphia  on  London,  and  accepted  there,  but  not 
paid,  and  where  it  appeared  that,  by  a  law  of  Pennsylvania, 
the  drawer  and  all  concerned  were  liable  for  20  per  cent,  ad- 
vance, as  damage,  on  all  bills  drawn  on  Europe  and  returned 
protested,  (which  sum  was  alleged  to  be  partly  on  account  of 
je-exchange,  as^there  was  no  course  of  exchange  with  London, 
where  the  bills  were  payable,)  the  Lord  Chancellor  decided, 

to  pay.  Lord  Ellenborougb  ol>Benred,  '*  Tou  may  as  well  state,  tbat,  by  reason 
"  of  the  bill  not  being  paid,  the  plaintiff  was  obliged  to  raise  money  by  mort- 
'*  gsgc."  His  Lordship  then  proceeded  to  say,  that  the  proper  recourse  for  soeh 
claim  it  against  the  drawer,  who  *<  undertakes  that  the  bill  shall  be  paid,  or  that 
"  he  will  indemnify  the  holder  against  the  consequences,"  but  that  the  acceptor's 
contract  is  only  lo  pay  the  suad  in  the  bill,  with  Interest  at  the  legal  rate,  whco 
it  is  due.  A  similar  opinion  was  intimated  by  Lord  Tenterden  in  Dawaon  •• 
Morgan,  9  B.  and  Cr.  618. 
'  Bell,  407. 

*  PoUiier,  No.  1 17.     Depuys  de  la  Serra,  Chap.  15,  and  Chap.  16,  $  1,  2. 

*  Vide  Code  de  Commerce,  T.  S^  §  13,  No.  182,  which  aeems  ratber  to  in- 
ply  that  the  drawer  and  indorsers  are  alone  liable  for  re-exchange. 

*  Bayley,  353,  note  49. 

*  Francis  v.  Rucker,  Ambler,  678.  The  sane  case  is  cited  in  8  Brown's 
Chancery  Cases,  599.  But  the  account  of  it  given  there  is  taken  from  the  Re- 
port  by  Ambler. 
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that  the  drawer,  who  had  drawn  the  bills  by  desire  of  a  third 
party  in  payment  of  a  debt  due  to  him,  was  entitled  to  prove 
for  this  claim  of  damage  on  the  acceptor's  bankrupt  estate,  he 
alleging  that  he  had  paid  or  was  liable  to  pay  it.  The  de- 
cision turned  on  a  question  peculiar  to  English  bankrupt  law, 
viz*  whether  such  a  claim  was  a  contingent  debt,  or  an  actual 
debt  at  the  time  of  the  original  contract.  But  it  was  admitted 
to  be  a  good  claim  against  the  acceptor,  whether  against  Mb 
bankrupt  estate  or  not.  This  case  seems  to  prove  that  the 
drawer  at  least  is  entitled  to  claim  re-exchange  from  the  accep- 
tor. It  has  been  said  %  that  the  decision-  was  given  on  the 
ground  of  the  claim  in  question  consisting  of  conventional  da- 
mage. That  ground  of  decision,  however,  was  admitted  only 
as  to  the  ranking  of  the  claim  on  the  acceptor's  estate,  in 
order  to  prove  that  it  was  a  subsisting  claim  at  the  date  of 
the  bill,  which,  by  the  law  of  England,  might  be  ranked,  not 
a  contingent  claim,  which  could  not  have  been  ranked.  But 
it  was  not  ^sputed  that  such  a  claim,  whether  contingent  or 
not,  would  have  been  competent  against  the  acceptor.  Though 
called  a  claim  of  damage,  it  included  re-exchange ;  and  in- 
deed re-exchange,  in  all  cases,  is  a  species  of  damage.  But, 
if  the  acceptor  is  liable  for  it  to  the  drawer,  he  seems  to  be 
equally  liable  to  the  holder. 

It  has  been  urged',  against  the  acceptor's  liability  for  it, 
that  he  has  no  concern  with  the  loss  which  the  drawer  or  in- 
dorser  may  sustain  by  being  obliged  to  repay  more  as  re- 
exchange  than  they  have  got  as  exchange,  as  that  arises  from 
the  circumstance  of  the  drawer  taking  payment  of  his  debt, 
by  a  bill  with  which  the  acceptor,  being  liable  to  him  merely 
in  the  debt,  has  no  concern.  This  argument,  however,  l«f,  is 
opposed  to  the  decision  now  cited,  which  implies  that  the  drawer 
has  a  claim  against  the  acceptor  for  re-exchange.  2^y,  It  is 
not  applicable  to  the  indarser's  claim  for  re-exchange ;  because 
an  indorser  has  no  concern  with  the  acceptor's  original  debt 
to  the  drawer,  but  looks  only  at  the  absolute  acceptance  which, 
on  non-payment,  must  subject  the  acceptor  to  re-exchange,  as 
damage  arising  from  his  breach  of  acceptance.  3ef/y,  Even  as 
to  the  drawer,  the  acceptor  substitutes  his  absolute  accep- 
.tance,  with  all  its  consequences,  for  the  original  debt.     He 

'  Glen,  212,  2d  edition,  note.  >  Ibid. 
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is  primary  debtor ;  and  whatever  damage  the  drawer  and  in- 
dorsers  are  liable  for  to  the  holder  from  his  non-payment,  he 
-must  refund,  as  they  were  entitled  to  rely  on  the  fulfilment  of 
.his  acceptance.     To  the  drawer  his  liability  for  re-exchange 
as  damage  is  more  direct,  inasmuch  as  he  is  directly  liable 
to  him  under  his  original  obligation.     But  it  has  been  said 
farther,  that  the  drawer  or  holder  receives  value  for  the  re- 
exchange,  if  he  recovers  the  amount  of  the  bill  from  the  ac- 
ceptor at  the  place  of  payment,  as  its  amount  there  is  just 
what  it  would  be  plus  the  re-exchange,    if  payment  were 
made  at  the  pla(?e  where  it  was  drawn.     This  remark  does 
not  include  the  case  where  the  acceptor  makes  payment  at 
a  different  place  from  the  proper  place  of  payment;   and 
indeed  it  is  admitted,  that,  in  such  a  case,  he  must  pay  re- 
exchange  between  the  place  of  actual  payment  and  the  place 
where  it  should  have  been  made.    Moreover,  with  reference  to 
the  case  of  payment  being  made  at  the  proper  place,  it  is  here 
erroneously  assumed,  that  the  acceptor  pays  the  bill  when  re- 
exchange  is  incurred  by  the  re-draft,  whereas  it  is  his  non- 
payment that  makes  the  re-draft  necessary.    Although,  there- 
fore, payment  of  the  bill  by  him  at  the  time  of  the  re-draft  might 
cover  the  re-exchange  due  then,  it  may  not  do  so  afterwards* 
because  it  may  be  recovered,  (after  a  re-draft  has  been  made  at  a 
certain  discount,)  when  it  bears  a  smaller  discount ;  and  when, 
therefore,  cash  at  the  place  of  payment  is  proportionally  of  less 
value  than  at  the  time  of  the  re-draft.     The  holder  or  any 
party  in  right  of  the  bill  is  entitled  to  recover  from  the  accep- 
tor the  difference  occasioned  by  this  fluctuation,  as  they  have 
suffered  loss  to  that  extent  through  his  failure  to  pay.     But, 
besides,  the  argument  now  stated  overlooks  the  accumulated 
re-exchange  arising  from  re-drafts  that  may  be  made  circui- 
tously,  first  by  the  holder  on  his  immediate  indorser,  and  then 
by  each  indorser  on  the  prior  indorser  up  to  the  drawer. 
Such  re-drawing,  with  all  the  rc-exchangc  consequent  on  it, 
has  been  held  chargeable  against  the  drawer  or  any  indorser 
with  whom  the  re-drawing  terminates,  in  respect  of  their  having 
drawn  or  indorsed  an  instrument  which  was  thus  negotiable ; 
and  the  same  claim  seems  to  be  competent  against  the  accep- 
tor, from  his  acceptance  of  it.     He  is  liable  therefore,  nomine 
damni^  for  all  re-exchange,  whether  direct  or  circuitous,  in- 
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eurred  by  the  person  who  holds  the  bill  when  payment  is  re- 
covered from  him. 

In  the  case  '  of  a  bill  for  2800  star  pagodas  drawn  in  this 
country  on  India,  discounted  in  India  by  the  payee  with  the 
plaintiffs,  who  gave  him  the  then  current  rate  of  exchange  for 
it,  the  bill  being  returned  protested  for  non-acceptance,  the 
plaintiffs  were  found  entitled  to  claim  from  the  defendant  at 
the  rate  of  1  Os.  per  pagoda,  besides  5  per  cent,  on  its  amount 
from  the  expiration  of  thirty  days  after  notice  to  him  of  its 
return,  this  rate  being  established  by  usage  in  such  cases,  in= 
order  to  cover  exchange,  interest,  and  all  incidental  charges. 
There  does  not  appear  to  be  any  separate  rate  of  re-exchange 
between  this  country  and  India. 

4.  Damage  and  expenses. 

The  act  1681,  c.  20,  farther  authorises  the  recovery  of 
damage  and  expenses,  by  an  ordinary  action,  or  by  adding 
them  to  the  charge  in  case  of  a  suspension.  Damage  refers 
to  nothing  but  the  direct  loss  occasioned  by  want  of  the  money, 
and  cannot  relate  to  consequential  loss,  for  instance,  to  the 
privation  of  profit  which  the  holder  might  have  got  by  employ- 
ing the  proceeds  of  the  bill  in  some  commercial  speculation. 
In  an  old  case ',  it  was  decided  that  damage  was  not  neces- 
sarily restricted  to  the  legal  interest.  When  a  bill  drawn 
abroad  on  England  has  been  dishonoured  only  in  part,  damage 
is  allowed  only  in  proportion  to  the  sum  for  which  it  is  dis- 
honoured, not  on  its  whole  amount^.  Under  the  head  of 
expense,  on  the  other  hand,  are  comprehended  all  expenses 
incurred  through  non-payment  of  the  bill  or  note,  such  as  the 
pxpense  of  protesting  and  notifying  its  dishonour,  the  com- 
mission paid  for  an  agent's  trouble  in  raising  money  on  the 
re-draft,  &c.  The  rule  as  to  the  expenses  of  diligence  on 
bankers'  notes  has  been  already  explained  ^.  It  has  been  de- 
cided in  England,  that  an  indorser  is  not  entitled  to  recover 
from  the  acceptor  the  costs  of  an  action  against  him  by  the 
last  indorsee,  though  the  result,  (it  was  said,)  would  have  been 
different,  if  the  acceptor  had  applied  to  stay  proceedings  against 

'   Auriol  c;.  Thomas,  2  T.  R.  52,  decided  by  the  Court  of  King's  Dencb. 
'  Boick  V.  Blackwood,  llib  May  1695,  4  Brown's  Suppl.  240. 
*  Laing  v.  Barclay,  3  Stark.  41. 
^  Aniea,  577. 
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himself ' .  In  another  case  *,  where  an  accommodation-acceptor 
of  a  bill  had  been  obliged  to  pay  the  costs  of  two  arrests,  by 
an  indorsee,  one  against  himself,  and  the  other  against  the 
party  for  whom  he  had  accepted,  be  was  found  not  entitled  to 
recover  these  costs  against  a  party  who  was  held  to  have  im^ 
properly  given  it  to  the  holder,  in  respect  that  he  should  have 
paid  it  to  the  holder  immediately,  without  costs. 

It  has  been  said,  that  the  drawer  is  not  liable  to  re-exchange, 
if  payment  should  fail  through  the  acceptor's  intervening 
death ;  because  re-exchange  is  a  species  of  damage,  and  he 
ought  not  to  be  made  liable  in  damage  for  an  occurrence  wbidbi 
he  could  not  foresee  or  prevent  '•  But,  as  both  the  drawer 
and  indorser  guarantee  payment  absolutely,  they  should  be 
liable  for  re-exchange  on  non-payment.  It  is  claimed  £rom 
them  not  in  jpoenam^  but  as  a  reparation  to  the  holder  for  noiK 
performance  of  the  contract  which  they  have  guaranteed.  Even 
the  acceptor's  estate  appears  to  be  liable  for  re-exchange  id 
such  a  case,  since  he  was  bound  to  have  left  funds  to  meet  his 
acceptance  \ 

*  Dawfon  v.  Morgan,  0  B.  and  Cr.  618;  but  vidt  CbiUy,  p.  349-50,  and 
cases  there  cited. 

*  Roach  o.  Thompson,  4  C.  and  Pay.  Idi,  1  M.  and  Malk.  46a  YUt  also 
to  the  same  effect  Bleaden  o.  Charles,  7  Bingh.  846;  and  StoTen  9.  Taylor^ 
]  Nev.  and  Mann.  V50.     But  vu2s  Cbitty,  349-50,  and  cases  there  cited. 

■  Forbes,  157-8,  who  cites  Kennedy  r.  Hutchison,  8th  July  1664,  Morr. 
1497,  where  the  payment  of  a  bill  having  been  retarded  by  the  acceptor's  death, 
the  Court  found  that  there  was  neither  exchange  nor  re-exchange,  as  there  waa 
no  mots;  but  that  tbt  dnwer,  as  well  as  the  acceptor's  represfotatives,  were  liabfo 
only  in  the  single  value.  It  may  be  doubted  whether  this  decision  woald  be  now 
followed. 

^  As  to  the  question,  how  far  these  claims  bear  interest,  mi%  Chapter  oo 
Bankruptcy. 
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Section  IV. 

Proof  agaimt  the  several  Paftie*  to  Bills  or  Notes^  and  Mode 
of  Proof  m  t/ie  two  cases  of  Diligence  or  Action. 

1.  It  must  be  proved  that  the  bill  or  note  was  made  or  ez&- 
cuted.  It  is  necessary  in  most  cases  to  do  this  by  the  best 
evidence,  viz.  the  document.  But,  if  it  has  been  lost  or  de- 
stroyed, its  contents  may  be  established,  as  already  mention- 
ed %  by  a  proving  of  the  tenor.  In  such  a  process,  writings 
referring  to  the  writ  which  has  been  lost  are  sometimes  n&- 
cessary,  as  adminicles  of  evidence,  to  shew  that  it  existed. 
But,  in  personal  obligations,  to  which  often  no  other  writings 
bear  reference,  such  adminicles  are  dispensed  with,  and  pa- 
role evidence  of  their  contents  is  accounted  sufficient  *.  A 
copy  of  the  bill,  if  it  can  be  procured,  will  be  admitted  as  good 
evidence '.  As  the  only  thing  required  for  summary  diligence 
is,  that,  in  recording  the  protest,  a  copy  of  the  bill  or  note 
should  be  prefixed,  and  as  a  protest  may  be  validly  taken  on 
a  copy  when  the  original  cannot  be  had  ^,  it  would  appear  that 
there  is  no  objection  of  form  to  summary  diligence,  after  the 
genuineness  of  the  copy  has  been  ascertained  by  a  proving  of 
die  tenor.  But  it  has  been  already  shewn  ^,  that  even  this  is 
not  sufficient  with  bills  or  notes  payable  to  the  bearer,  or  blank 
indorsed,  unless  they  are  destroyed,  without  the  pursuer  finding 
security,  to  be  adjusted  in  an  action,  against  their  re-appear- 
ance, and,  although  they  should  be  destroyed,  their  destruction 
must  also  be  ascertained  by  an  action,  the  decree  in  which  will 
afford  ground  for  summary  diligence,  so  as  to  render  the  ordi- 
nary diligence  on  a  registration  of  the  protest  superfluous. 
Even  when  a  lost  bill  or  note  is  payable  to  a  certain  individual, 
or  specially  indorsed,  it  would  still  appear  to  be  necessary, 

>  Afdea,  319,  ef  teq, 

*  Enk.  IT.  1.  55 ;  Tait  on  Evidence,  808. 

'  Such  doctrine  was  held  by  Holt,  C.  J.,  1  hotA  Raym.  731,  in  a  case  where 
the  defendant  had  lorn  hb  own  note. 

*  Antea,  417.  *  Antea,  321. 
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before  he  can  recover,  that  he  should  not  only  prove  the  tenor 
of  it,  but  find  security  in  an  action  that  he  will  not  indorse  it 
in  case  of  its  re-appearance '.  There  does  not  therefore  seem 
to  be  any  case  in  which  there  is  room  for  diligence  on  such  a 
bill  or  note  by  registration  of  the  protest. 

It  has  been  held  in  England  *,  that  a  copy  cannot  be  read 
as  evidence  without  proof  of  the  genuineness  of  the  original. 
This  rule  seems  to  follow,  from  the  English  doctrine,  that,  even 
when  the  original  is  extant,  the  signatures  must  l)e  proved.  In 
Scotland,  where  the  genuineness  of  the  original  would  be  pre- 
sumed, it  seems  sufficient,  unless  forgery  is  alleged,  to  prove 
that  a  document  bearing  certain  signatures  once  existed,  and 
that  the  document  produced  b  a  true  copy  of  it«.  It  is  said, 
that,  in  England,  in  an  action  on  a  bill  or  note  which  is  in  the 
defendant's  possession,  the  plaintiff  will  not  be  allowed  to 
prove  its  contents,  unless  he  has  given  the  defendant  notice 
to  produce  the  original^.  But,  in  Scotland,  the  action  of 
proving  the  tenor,  which  is  required  in  all  such  cases,  implies 
a  notice  to  the  defender  to  produce  the  original  document,  if 
he  has  it,  and  therefore  a  more  formal  notice  is  unnecessary. 
This  is  also  held  in  England,  when  the  form  of  the  action 
implies  notice  to  the  defendant  to  produce  the  document,  as 
in  an  action  of  trover  for  recovery  of  it,  which  implies  that  it 
is  in  his  possession,  and  calls  on  him  to  deliver  it  ^. 

In  an  action  ^  against  parties  who  had  discounted  a  bill, 
founded  on  an  undertaking  by  them  to  account  for  the  pro- 
ceeds to  the  plaintiff,  and  proved  by  a  letter,  in  which  they 

'  AtUea,  321.     But,  as  to  proving  the  tenor,  vide  case  of  Maberly^  322-3. 

*  Goodier  v.  Lake,  1  Atk.  446. 
■  Enik.  iT.  L  59. 

*  Cbitty,  616.  Vide  Partridges.  Coatei,  1  R.  and  M.  156,  where  parole 
evidence  of  the  contents  of  a  check  was  allowed,  on  notice  having  been  given 
to  the  creditor  to  produce  it. 

*  The  contrary  was  at  first  ruled  in  Cowan  v.  Abraham,  1  £sp.  50,  where 
Lord  Kenjon,  and  afterwards  the  Court  of  King*s  Bench,  held,  that  such  no- 
tice to  the  defendant  was  necessary,  even  in  an  action  of  trover.  But,  in.  a 
subsequent  case,  How  and  others  v.  Hall,  14  East.  274,  the  contrary  was  set- 
tled after  full  consideration.  This  last  doctrine  had  been  also  previously  held 
in  Jolley  r.  Taylor,  1  Campb.  143;  and  in  Bucher  v,  Jarrat,  3  Bos.  and  Pull. 
143. 

'  Hunt  e.  Alewyn,  1  M.  and  Pay.  433. 
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Acknowledged  the  amount  of  proceeds  in  their  hands,  it  was 
held  that  the  plaintiff  was  not  bound  to  produce  the  bill,  (as 
it  was  in  the  hands  of  the  acceptor,  who  had  paid  it,  and  might 
be  treated  as  a  lost  bill,)  but  that  he  might  give  parole  evi- 
dence of  its  contents. 

2.  When  the  original  bill  or  note  is  forthcoming,  it  is  not 
necessary  in  Scotland,  as  in  England,  to  prove  the  signatures 
of  the  parties.  The  document  is  held  to  be  probative,  both 
as  to  the  genuineness  of  the  date  and  of  the  signatures,  un- 
less it  is  alleged  that  they  are  not  genuine.  In  that  case,  it 
would  appear  that  the  party  alleging  forgery  must  prove  it, 
otherwise  the  genuineness  of  the  signatures  will  be  presumed  ' . 
But,  if  a  party  admitting  or  assuming  that  the  signature  is 
tiot  genuine,  alleges  that  it  was  adopted  by  the  suspender  or 
defender,  he  must  prove  that  fact  *.  This  rule  applies,  under 
the  limitations  already  mentioned ',  even  where  a  proving  of 
the  tenor  becomes  necessary  from  the  want  of  the  original. 
When  summary  diligence  is  used,  such  proof  is  impossible ; 
because,  as  has  been  already  shewn,  there  is  no  action  in  which 
it  could  be  adduced. 

•  The  presumption,  that  the  signatures  are  genuine,  is  ap- 
plicable to  indorsements,  when  founded  on  to  complete  the 
iiolder's  right ;  for  instance  to  an  indorsement,  whether  ge- 
neral or  special,  by  the  payee  to  the  holder.  It  will  likewise 
be  presumed,  in  case  of  action  or  diligence  on  a  bill  or  note 
payable  to  a  particular  person  or  specially  indorsed,  that  the 
possessor  of  the  document  is  payee  or  special  indorsee,  al- 
though that  presumption  may  be  redargued  by  contrary  evi- 
dence. The  debtor,  however,  cannot  safely  pay  to  the  pos- 
sessor of  the  bill  or  note,  without  being  certain  that  he  is  m 

■  Vide  Alison  17.  Gordon,  17th  Dec.  170 i,  iMorr.  16705-6,  where  the  proof 
•appears  to  have  been  thrown  on,  and  undertaken  by,  the  person  alleging  the 
forgery.  The  same  course  appears  to  have  been  followed,  since  jury  trial  wes 
introduced  in  Scotland.  Vide  Hepburn  v.  Cowan,  14th  July  1817,  1  Murr. 
Z6\  ;  Lindsay  o.  Gilchrist  and  Black,  12th  July  lb22,  2  Murr.  97 ;  Syine  v, 
Marsliall,  S6th  Sept.  1825,  2  Murr.  536;  fiathboaes  v.  Glenny,  18lh  Alarch 
1833,  U  S.  D.  B.  574. 

'  Rathbones  v.  Glenny,  preceding  note  ;  M'Nab  v.  Telfer,  18th  June  162U 
2  Murr.  479. 

•  Antea,  607*8. 
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tittdo  of  it,  because  the  latter  cannot  otherwise  gire  a  valid 
discharge  of  the  debt. 

Although  there  is  thus  a  presumption  in  fi&your  both  of  the 
holder's  right  and  of  the  obligations  arising  from  the  several 
signatures,  this  presumption  may  be  redargued, 

1 .  By  proving  that  any  of  the  signatures  is  not  genuine. 
Such  a  forgery  is  truly  no  signature.  No  reduction  therefore 
is  necessary  to  absolve  him,  as  the  signature  is  not  his  deed* 
Its  falsehood  may  be  pleaded  by  exception,  either  in  defence 
against  an  action,  or  as  a  ground  for  suspending  diligence  '. 
If  the  Court  is  satisfied  of  the  forgery  from  inspecting  the 
document,  they  will  pass  the  suspension,  without  caution  >. 

The  mode  of  proceeding  with  reference  to  such  an  except 
tion,  which  is  applicable  also  to  other  deeds,  need  not  be  here 
detailed  *.  One  part  of  the  procedure  is,  that  the  party  claim- 
ing must,  in  order  to  have  benefit  by  the  deed,  abide  by  it 
formally  as  genuine.  The  efiect  of  this,  according  to  the  an*- 
cient  practice  \  was,  that,  if  forgery  was  proved,  the  holder, 
without  farther  proof  of  his  accession  4;o  it,  became  punishable 
.as  a  forger.  But  such  a  consequence  is  now  avoided,  by  per- 
mitting the  holder  to  abide  hy  the  deed,  either  under  some 
special  qualification,  or  under  protestation  that  he  shall  be  ei^ 
lowed  to  prove  circumstances  which  shew  that  the  deed  casmt 
fairly  into  his  hands.  In  one  case ',  where  a  charge  on  a  bill 
was  suspended  on  the  ground  that  the  acceptance  was  forged^ 
the  Court  refused  to  allow  the  charger  to  abide  by  the  bill^ 
under  this  special  qualification,  that  the  bill  was  brought  to 

*  In  Aliaon  v.  Gordon,  ITth  Dec.  1701,  Morr.  16705»  fbrgery  was  allowtd 
to  be  proved  io  a  sutpension  of  a  charge  on  a  bilL  Vids  a  detail  of  this  case 
in  Forbes.  32-6.  In  Robertson  v.  Alisons,  7th  Dec.  1743,  Morr.  6774v  and  A 
V.  B,  16th  June  1747,  Morr.  ibid.,  forgery  was  also  allowed  to  be  proponed  by 
eiception  in  a  process  of  suspension,  although,  in  the  latter  case,  there  appear 
to  have  been,  besides,  separate  processes  of  Improbation.  Indeed,  the  comps* 
tency  of  proponing  falsehood  by  eiception  is  recognised  so  early  as  the  Ml 
1557,  c.  63,  which  contemplates  the  proponing  of  it  in  this  way,  as  well  aa 
hy  way  of  action.  Vide  the  same  doctrine  in  Stair,  iv.  41.  39 ;  Banktoa,  I. 
10.  217  ;  Ersk.  iv.  4.  6a 

■  Wilson  V,  Mitchells,  17th  Dec.  1825,  4  S.  and  D.  327;  Bruc«  v.  Bortb- 
wick.  3d  March  1827,  5  S.  and  IX  517.  Vide  cases  on  this  subject,  imlea, 
555. 

"   Vide  Erskine,  iv.  4.  68,  69.  «  Ibid.  i¥.  4.  69. 

*  Robertson  v.  Alisons,  note  1 . 
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him  by  a  co-acceptor,  who  had  got  the  money.  But  they 
allowed  him  to  abide  by  it  under  a  protest  that  he  should  be 
allowed  to  proTe  drcumatances  iBferting  hia  innocence.  In  a 
subsequent  case  %  the  Court  allowed  the  charger  to  abide  by 
a  bill  under  a  qualification  of  certain  special  circumstances 
which  inferred  his  innocence.  In  the  first  jof  these  cases,  it 
was  pleaded,  and  probably  formed  a  ground  of  judgment,  that 
the  truth  of  the  qualification  proponed  was  not  inconsistent 
with  the  holder's  guilt.  This  decision,  however,  establishes 
the  competency  of  protesting  generally  for  a  proof  of  circum- 
stances inferring  innocence;  and  the  other  decision  recog- 
nises  the  right  to  abide  by  the  deed  under  qualification  of 
such  circumstances  as  infer  innocence.  Both  decisions  seem 
to  imply,  that  a  person  abiding  by  a  deed  which  turns  out  to 
be  forged,  will  be  liable  to  the  pains  of  forgery,  unless  he 
praoes  circumstances  inferring  his  innocence;  inasmuch  as, 
firom  his  abiding  by  the  writ  after  being  certiorated  of  the  ob- 
jection of  foi^ery,  he  must  be  presumed,  unless  he  proves  his 
innocence,  to  have  knowingly  uttered  a  forged  document. 
But  there  is  no  reason  to  believe  that  such  a  rule  would  be 
now  enforced. 

In  a  reduction  of  the  signatures  to  certain  bills  on  the 
ground  of  forgery,  it  has  been  decided  to  be  a  sufficient  abid- 
ing by  the  defender,  to  state,  that  he  believes  the  signatures 
tq  be  the  pursuer's  genuine  signatures,  or,  at  least,  that,  if 
not  adhibited  by  him,  they  were  adhibited  by  his  daughter 
with  his  authority  *. 

In  a  suspension  on  the  ground  of  forgery  ',  it  has  been  held 
that  the  proper  form  of  process  is,  to  make  up  a  record  on 
articles  improbatory  and  approbatory,  (with  notes  of  pleas,) 
which  are  held  as  condescendences. 

It  was  an  old  rule  in  the  law  of  Scotland,  exeeptiofahi  est 
omnium  ultima.  But,  in  a  recent  case  ^,  where  a  suspender 
first  pleaded  that  his  acceptance  was  forged,  and  afterwards 
that  the  indorsation  to  the  charger  was  null,  as  having  been 
made  by  a  wife  without  her  husband's  consent,  it  was  decided, 

*  A  o.  B,  16th  June  \7Vt,  610,  note  1. 

*  Peteraon  v.  Montrow  Buik,  8tb  July  1628,  6  3.  D.  1096. 

'  Colder  v.  Deans,  19th  Dec.  1826,  5  S.  end  D.  161.  ^ 

*  Binny  v.  Smith,  26th  Jan.  1836,  U  S.  D.  B.  355,  F.  C 
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that,  if  the  maxim  now  cited  was  at  all  admissible  under  the 
present  form  of  process,  which  requires  that  all  defences  be 
stated  at  once,  it  could  only  apply  where  a  separate  record 
had  been  first  made  up  on  the  plea  of  forgery,  and  the  charger 
called  on  to  abide  by  the  writ,  but  could  not  preyent  the  sus- 
pender from  making  up  a  record  on  the  plea  of  forgery,  and 
other  pleas  together,  so  as  to  be  entitled  to  urge  these  pleas, 
without  renouncing  the  plea  of  forgery.  The  objection  to  the 
indorsation  was,  in  this  case,  sustained. 

Proof  of  forgery  camparatione  litercurum  is  held  not  to  be 
sufficient,  without  the  evidence  also  of  persons  who  knew  the 
party's  handwriting  '• 

It  may  be  urged  against  payment  of  a  bill  or  note, 

2.  That  it  has  been  altered  or  erased  in  esseniicdilms  since 
it  was  signed.  The  grounds  and  limits  of  this  defence  have 
been  already  explained '.  It  may  be  pleaded  either  against 
•an  action,  or  in  a  suspension  of  a  charge,  without  a  reduction 
of  the  bill  or  note ' ;  for  it  implies,  that  the  bill  or  note,  not 
being  the  instrument  which  the  objector  subscribed,  is  not 
iruly  his  obligation,  and  cannot,  though  unreduced^  be  effec- 
tual against  him.  ; 

'  It  has  been  held  not  competent,  in  order  to  proTC  the  al- 
teration or  erasure  of  a  bill  or  note,  to  ask  any  question  as  to 
t>ther  bills  or  notes  alleged  to  have  been  altered,  because  this 
is  to  try  other  issues,  which  the  opposite  party  is  not  pre- 
pared to  meet  *. 

3.  Although  a  party  should  have  signed  a  bill  or  note,  he 
will  not  be  botmd  if  he  has  not  given  his  consent,  as  where 
he  has  been  forced  to  sign,  or  is  incapable  of  giving  it,  or  has 
been  incapacitated  by  law,  as  in  the  case  of  a  pupil,  or  a  mi- 
nor without  consent  of  his  curators,  or  a  married  woman  ^. 
In  all  these  cases,  it  may  be  pleaded  at  once>  by  way  of  de- 

*  dreig  V.  CUrk,  10th  June  1889,  7  S.  and  D.  773. 

*  AnUa,  70,  and  I7P,  6<  9eq. 

*  In  Grtham  V.  Gille&pie  and  Co..  27th  Jan.  1795,  Morr.  1453,  the  effect  of 
.a  Tttiation  such  as  tliat  now  mentioned  was  discussed  in  the  suspension  of  m 
charge  on  the  bill.  There  does  not,  indeed,  appear  to  have  been  ever  any  ob- 
jection made  against  the  competency  of  discosaing  it  in  this  form. 

*  Thompson  v.  Moscley,  6,C«  and  Pay.  501,  and  Nisi  Prius  caiea  there  re- 
ferred  ta 

'  Smith  V.  Binny,  61 1,  note  4. 
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fence  or  suspension^  that  the  bill  or  note  fs  not  the  deed  of 
the  party  '.  But  although  a  bill  or  note  has  been  obtained  by 
fraud  or  circumvention,  yet,  if  the  debtor's  consent  has  been 
given,  80  as  to  render  his  obligation  effectual  to  an  onerous 
indorsee,  it  may  be  doubted  whether  a  reduction  is  hot  ne- 
cessary, even  as  to  the  party  who  obtained  it;  as  it  does 
not  appear  how  an  obligation,  subsisting  and  transmissible, 
can  be  otherwise  done  away.  In  one  case  *,  where  a  bill 
was  alleged  to  have  been  granted  under  the  threat  of  a  law- 
suit, for  an  exorbitant  sum,  as  the  amount  of  damages  occa- 
sioned by  a  trespass,  there  was  a  reduction,  as  well  as  a  sus- 
pension. In  another  case ',  a  reduction  was  resorted  to,  to 
set  aside  a  bill  obtained  from  a  person  of  weak  mind,  through 
fraud  and  circumvention.  In  a  case  ^,  where  an  obligant  in 
a  bill  pleaded  that  he  had  signed  it  when  intoxicated,,  this 
•was  held  to  form  no  defence  against  an  onerous  indorsee,  as 
drunkenness  is  but  a  temporary  incapacity,  and  might  be  often 
made  a  pretence  for  challenging  bills.  As  there  was  held  to 
be  an  obligation  in  this  case,  it  may  be  doubted  whether  it 
'could  have  been  nullified,  even  against  the  party  who  im- 
petrated  it,  without  a  reduction.  In  another  case,  indeed  '^^ 
*where  a  bill  was  said  to  have  been  impetrated  from  the 
granter  by  fraud  and  circumvention,  and  ob  turpem  causam^ 
while  he  was  intoxicated,  the  Court  repelled  the  objection  that 
•such  a  plea  was  not  competent  in  a  suspension.  But  there 
was  here  the  defence  of  turj)i8  causa,  which  afforded  alone  a 
sufficient  reason  for  refusing  action  or  diligence.  The  Court 
farther  refused  to  allow  the  charger  to  prove  the  debt  in  the 
suspension  by  the  suspender's  oath,  as  the  suspension  related 
only  to  the  validity  of  the  diligence  on  the  bill.  They  re- 
served to  him  his  claim  in  an  ordinary  action.  But  the  ob- 
jection of  turpis  causa,  which  existed  in  this  case,  is  different 

'  In  Wigblman  v.  Graham,  6th  Dec.  1787,  Morr.  1521,  where  a  bill  was 
.  said  to  have  been  obtained  through  concussion,  this  plea  was  stated  successfully, 

wiihout  a  reduction,  in  defence  against  an  action  for  payment  of  the  bill,  in 
.an  English  case.  Sentence  v.  Poole,  3  C.  and  P.,  a  note  drawn  in  an  unusual 

form,  and  signed  by  a  party  who  was  proved  to  be  utterly  imbecile,  was  held  to 

be  void,  even  in  the  hands  of  an  onerous  indorsee. 

*  Foreman  t;.  SheriflT,  2'kh  May  1791,  Morr.  16515. 

'  M'llwham  V.  Ker,  22d  Feb.  1823,  2  &  and  I>.  240. 

*  Wilson  and  Fraser  v.  Nisbet,  I  Fol.  Dicu  98. 

*  Hamilton  v.  Main,  3d  June  1823,  2  S.  and  D.  357. 
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from  the  objection  of  fraud ;  for  consent,  though  fraudulently 
obtained,  when  given,  cannot  be  set  aside  without  a  reduction. 
The  fraud  may,  indeed,  be  established  in  a  suspension,  by  the 
writ  or  oath  of  the  party  guilty  of  it,  so  as  to  prove  that  he 
holds  the  bill  or  note  without  value,  and  thus  found  a  personal 
objection  against  his  claim.  But  a  suspension  does  not  seem 
competent  except  to  this  special  effect,  and  when  limited  to 
that  mode  of  proof. 

A  reduction  is  also  necessary  when  the  right  of  challenge 
is  a  personal  privilege,  as  with  regard  to  obligations  granted 
by  a  minor  having  no  curators,  or  with  consent  of  his  curators, 
or  indorsations  reducible  under  the  acts  1621  or  1696 ;  for, 
in  all  these  cases,  there  is  a  subsisting  obligation,  which  re- 
mains good  till  challenged. 

4.  When  a  bill  or  note  is  granted  for  a  consideration  void 
at  common  law,  as  for  an  immoral  consideration,  or  one  de> 
clared  illegal  by  statute,  as  for  a  smuggling  consideration,  or 
for  money  won  at  play,  or  for  usury  %  there  is  a  nidlity  in  all 
cases  against  the  party  privy  to  the  illegality,  and  in  some 
cases  by  express  statute,  against  third  parties,  which  may  be 
pleaded  by  way  of  defence  or  suspension  '•  In  cases  of  usury, 
this  mode  of  pleading  is  competent  as  to  the  nullity  of  the  ob- 
ligation. But  the  treble  penalties  likewise  imposed  by  the 
12  Anne  cannot  be  recovered  but  by  an  action,  the  right  to 
bring  which  prescribes  within  a  year  from  the  time  of  conoh 
•mitting  the  usury ». 

When  a  party  discounting  a  bill  retains  more  than  the  leigal 
discount,  usury  will  be  prestuned,  and,  if  he  alleges  that  the 
money  was  retained  on  account  of  a  separate  transaction,  this 
ground  of  defence  can  be  sustained,  only  on  his  proving  it^.. 

'  But  on  this  lubject,  uiiU  the  opinions  of  the  Court  in  BalUiityne  and  Co,  v. 
Abud  and  Sons,  15th  Jan.  1B28,  6  S.  and  D.  384,  aniea,  141,  note  2. 

'  In  Morrison  v.  Commissioners  of  the  Customs,  27th  Nor.  1723,  Morr. 
9533,  the  objection  to  a  bill  that  ft  was  'granted  for  a  smuggling  conaidcrataont 
was  stated  in  a  suspension.  The  sAne  in  Wilkie  v.  M*Neil,  6th  No¥«  17461 
Morr.  9538 ;  also  in  two  other  cases,  Morr.  9554  and  9555.  In  Nelsoa  v. 
Bruce,  and  Stewart  v.  Hislop,  Blorr.  9507,  and  M*Coull  v.  Braid  wood,  ibid, 
0518,  it  was  pleaded,  in  suspension  of  li  charge  on  bills,  that  tbejr  had  bean 
granted  for  gaming  debts ;  and,  though  the  plea  was  repelled,  the  oompvtcsMy 
of  staling  it  in  this  form  was  not  disputed. 
.     »  AnlM,  151.  . 

*  Vi<k  opinions  of  the  Court,  in  Christie  v.  Harlejr,  12th  Fab.  1836,  14  S. 
D.  B.  472.       *       ' 
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3.  The  holder  of  a  biU  or  note,  when  he  brings  action  or 
diligence  on  it  against  the  drawer  and  indorsers,  roust  prove 
that  he  has  duly  negotiated  it,  and  notified  its  dishonour  to 
the  party  whom  he  sues.  By  the  statutes  already  cited,  he  is 
entitled  ta  raise, summary  diligence  against  all  the  parties  to 
bills  or  notes,  without  any  previous  proof  except  the  registra- 
tion of  the  protest.  But,  if  negotiation  or  notice  is  denied, 
whether  in  an  action  or  a  suspension,  he  must  instruct  both. 

1st,  He  must  prove  that  the  bill  or  note  was  duly  presented 
and  protested.  In  England,  where  it  is  not  indispensable  to 
protest  inland  bills  or  promissory-notes,  the  presentment  of 
them  may  be  proved  by  parole  evidence '.  But  an  instrument 
of  protest  is  the  only  evidence  of  presentment  in  foreign  blOs. 
In  Scotland,  where  a  protest  is  required  both  as  to  foreign  and 
inland  bills  and  promisspry-notes,  no  evidence  of  presentment 
but  an  instrument  of  protest  is  admitted.  The  form  and  requi- 
sites of  3uch  an  instrument  have  been  already  explained  '• 
Objections  to  a  protest  and  the  diligence  raised  on  it  have 
been  found  competent,  though  not  stated  in  the  Bill- Cham- 
her,  the  bill  and  protest  not  having  been  produced  till  the  let* 
ters  of  suspension  were  expede^. 

2d,  The  holder  must  establish  that  he  has  given  notice. 
The  requisites  of  due  notice,  as  well  as  the  kind  of  evidence 
necessary  for  proving  it,  were  formerly  detailed  ^. 

It  remains  to  be  considered, 

4.  When  parties  to  a  bill  or  note  are  competent  witnesses 
against  another  party  to  it  ? 

In  Scotland,  there  is  not  much  occasion  for  witnesses  re- 
garding bills  or  notes ;  because  they  are  probative  without 
witnesses,  and  cannot  in  general  be  redargued  by  them.  But 
witnesses  are  competent,  inter  alia,  to  prove  that  a  signature 
is  forged,  or  that  the  bill  or  note,  though  written  on  a  foreign 
stamp,  was  drawn  in  this  count^ry,  or  that  it  was  granted  for 
an  unlawful  consideration,  or  in  order  to  establish  or -disprove 
the  fact  of  notice.  It  becomes,  therefore,  important  to  ascer- 
tain what  witnesses  are  admissible  in  these  or  other  ca^s. 

•  Vid§  Parker  v.  Gordon,  7  East.  383. 

»  Antea,  442,  ti  »eq.  ,   . 

•  RusteU  9.  Kirk,  27th  Nov.  1827,  6  S.  and  p.  133.         ' 
^  Ant€a,  468,  el  arq, 
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The  general  rules  aa  to  the  competency  of  witnesses  need  hot 
be  here  detailed  ' ;  but  Ve  shall  only  consider  the  competency 
of  parties  to  bills  or  notes  as  witnesses  regarding  them,  which 
arises  naturally  out  of  the  present  subject.  On  this  point  there 
are  few  decisions  in  Scotland,  and  the  English  decisions  must 
be  cited  with  great  caution.  But  several  of  them  appear  to 
proceed  on  general  principles  of  evidence  applicable  in  Scot- 
land a3  well  as  in  England. 

Witnesses  cannot  be  objected  to  as  parties  to  a  bill  or  note, 
unless  they  have  thereby  a  direct  interest  in  the  result  of  the 
process.  On  this  ground  of  direct  interest,  it  was  held  in  one 
Scotch  case  *,  where  a  charge  on  a  bill  had  been  suspended 
on  an  allegation  of  forgery,  that  the  suspender  could  not  ad-» 
duce  his  cautioner  in  the  suspension,  though  it  was  said  that 
the  principal  was  solvent,  and  that  there  was  another  suspen- 
sion with  a  different  cautioner,  since  the  witness  was  still 
bound  as  cautioner  in  the  first  suspension.  In  another  case  \ 
where  a  party  who  had  accepted  a  bill  in  favour  of  a  bank 
agent,  which  the  latter  afterwards  indorsed  to  his  constituents, 
suspended  a  charge  for  its  amount,  on  the  averment  that  it 
had  been  altered  after  being  indorsed  to  the  bank,  and  offered 
to  prove  this  by  the  bank  agent,  the  Court  held  that  this  evi- 
dence of  a  party  interested  to  get  quit  of  the  claim  of  relief 
which  the  acceptor  would  have  against  him,  if  found  liable, 
was  inadmissible.  He  might,  no  doubt,  have  been  liable  at 
any  rate,  in  an  accounting  to  the  bank  ;  but  this  was  not  so 
direct  and  liquid  as  a  claim  of  relief  for  the  amount  of  the 
bill. 

The  doctrine  regarding  the  effect  of  interest,  as  well  ad 
the  converse  of  it^  has  been  adopted  in  many  English  casea. 
Thus,  in  an  action  by  the  indorsee  against  the  acceptor  of  A 
bill  granted  for  the  drawer's  accommodation  *,  it  was  held  in- 
competent to  adduce  the  drawer,  to  prove  that  the  bill  had 
been  indorsed  for  a  usurious  consideration,  though  it  was  ui^ 

*  Vifie  Tait*8  Uw  of  Evidence. 

*  Alison  V.  Gordon^  17th  Dec.  170f,  Morr    16705. 

»  M*Kentie  v   Britttli  Linen  Co.,  29th  Nov.  1825,  4  S.  and  D.  231,  F.  C. 

*  Jones  V,  Brooke,  4  Taunt.  464 ;  vide  also  to  the  same  effect,  Hardtrick  r. 
Blanchard,  1  Gow,  113;  Hall  v.  Cecil,  ^  Hingh.  181  ;  Burgesa  v.  Cutkill, 
1  Mood,  and  Robins.  315,  and  6  C.  and  P.  282. 
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ged  that  lie  bad  the  same  interest  wbethi^r  the  action  succeed* 
ed  or  failed,  as  he  would  be  liable,  in  the  former  case,  to  the 
acceptor,  and,  in  the  latter  case,  ta  the  plaintiff,  hid  own  evi- 
dence not  affording  him  any  defenee  in  a  new  action.  It  was 
held,  that  he  had  an  interest  to  defieat  the  existing  action ; 
because,  if  it  succeeded,  he  would  be  liable  to  tibe  accep* 
tor  for  the  expenses  of  ity  besides  the  principal  sum.  This 
decision  appears  to  be  inconsistent  with  two  previous  judg- 
ments  ',  by  which  the  Court  of  King's  Bench  admitted  the 
indorser  of  a  bill  on  the  ground  of  his  being  liable  for  the 
sum  at  issue,  in  whatever  way  the  action  was  decided,  either 
to  the  plaintiff  or  to  the  defendant,  although  it  appeared  that, 
if  the  defendant  was  found  liable,  he  would,  besides,  be  sub- 
jected to  him  in  expenses.  But  the  other  decision  appears  to 
be  most  correct.  The  doctrine  of  it  was  followed '  in  an  ac- 
tion against  the  drawer  of  a  bill  by  the  holder,  to  whom  the 
bill  had  been  delivered  by  a  person  who  had  bought  goods 
from  him.  The  defence  was,  that  this  person  had  given  the 
bill,  not  in  payment  of  the  goods,  but  to  raise  money  on  it  for 
the  acceptor,  to  accommodate  whom  it  had  been  drawn  ;  and 
this  person,  from  whom  the  plaintiff  got  it,  was  offered  as  a 
witness  to  prove  that  he  had  given  it  for  that  purpose.  But 
he  was  rejected ;  because,  though  he  was  liable  to  the  plain- 
tiff, if  the  action  failed,  for  the  price  of  the  goods,  and,  if  it 
succeeded,  was  liable  to  the  defendant  for  repetition  of  such 
part  of  the  bill  as  was  paid  on  account  of  them,  yet,  in  the 
latter  case,  he  was  also  liable  to  the  defendant,  by  way  of 
damages,  for  the  costs  of  the  action,  so  that  he  had  an  inte- 
rest to  defeat  it.  In  another  case ',  of  an  action  by  the  in- 
dorsee against  the  indorser  of  a  bill,  the  person  in  security  of 
whose  debt  to  the  plaintiff,  (and  consequently  for  whose  ac- 
commodation,) the  defendant  had  indorsed  the  bill,  was  de- 
cided to  be  an  incompetent  witness  for  him ;  because,  though 

•  Ilderson  v.  Atkinson,  7  T.  R.  480;  Birt  ».  Kershaw,  2  East.  4.58.  The 
Utter  case  only  related  to  a  bill ;  but  both  cases  involved  the  point  mentioned 
in  the  text.  The  doctrine  of  these  cases  appears  to  have  been  aUo  adopted  by 
I,ord  Eltenborough  in  Shuttleworth  p.  Stephens,  1  Campb.  407 ;  but  in  that 
case  the  liability  of  the  witness  for  the  defendant's  expenses,  if  the  latter  failed 
in  the  action,  was  not  pleaded. 

'  Harman  t;    La^brcy,  Holt,  390. 

'  Bottoinley  v,  Wilson,  3  Surk.  148. 
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he  was  equally  liable  for  the  principal  sum,  whether  the  action 
failed  or  succeeded,  he  was  interested  to  defeat  it  on  the 
ground,  that  if  it  succeeded,  he  would  be  liable  to  indemnify 
the  defendant  for  the  expenses  of  it.  The  same  rule  was 
adopted  ^,  regarding  the  admissibility  of  the  acceptor  of  a  bill, 
in  an  action  by  the  indorsee  against  the  drawer,  to  prove  an 
alleged  transaction,  by  which  the  plaintiff  was  to  have  no  right 
to  hold  the  bill  for  a  debt  of  £.70,  due  to  him  by  the  acceptor, 
the  bill  being  for  £.198,  unless  on  condition  that  he  got  cash 
for  the  bill,  which  he  had  not  done, — it  being  held  that  the 
witness  had  an  interest  to  svrear  against  the  plaintiff,  as  he 
would  be  otherwise  obliged,  (besides  his  liability  for  the  bill,) 
to  indemnify  the  defendant  for  the  costs  of  the  action.  The 
rule  therefore  appears  to  be  fully  established. 

A  release  by  the  acceptor  to  the  drawer,  in  the  circum- 
stances now  mentioned,  or  the  erasure  of  an  obligant's  name 
from  a  joint  note,  has  been  held  to  qualify  him  as  a  witness  *. 
In  a  recent  prosecution  against  a  person  who  had  signed  as 
drawer  of  a  bill,  for  forging  the  names  of  two  parties  as  ai>- 
ceptors,  a  release  to  them  by  the  onerous  holder  was  held  to 
qualify  them  as  witnesses,  though  it  was  said  that  the  prisoner 
might  still  haye  a  claim  against  them  ks  drawer  s.  It  has  been 
decided,  that  a  release  granted  to  a  party  after  he  had  be- 
come bankrupt  was  sufficient  to  qualify  him,  without  any  r^ 
lease  to  his  assignees,  because  the  creditor  was  precluded  by 
the  release  from  maldng  any  claim  on  his  estate  ^.  In  an  action 
against  two  acceptors,  one  of  them,  who  had  become  bankrupt, 
and  pleaded  his  certificate,  (upon  which  the  plaintiff  entered  a 
fuJle  prosequi^)  having  released  his  interest  in  the  surplus  of  the 
effects,  was  found  a  competent  witness  against  the  other,  who 
was  barred  by  the  certificate  from  making  any  claim  against 
him  ^.  The  same  rule  woidd  probably  be  followed  as  to  the 
effect  of  a  release  in  Scotland  granted  to  a  bankrupt  after 
sequestration.     A  statutory  discharge  to  the  bankrupt,  under 

'  Edmonds  v.  Lowe,  8  B.  and  Cr.  407. 

'  Ifardwick  p,  Blanchard.  616,  note  4 ;  alvo  Sewell  v.  Stubbs,  1  C  and  P.  73. 

•  Kez  V.  Bayley,  1  C.  and  P.  435. 

•  Cartwright  v.  Williams,  2  Surk.  340,  per  Lord  Ellenborough ;  ScoU  v. 
Liffbrd,  1  Campb.  849. 

•  Aflalo  r.  Fourdrinicr,  3  M.  and  Pay.  743. 


EQUALITY  OR  CONTllARIETV  OF  INTERESTS.      6 1 9^ 

a  sequestration,  would  have  equal  effect,  as  it  releases  the 
bankrupt,  not  only  from  the  bill,  but  from  all  claim  for  ex- 
penses on  it,  these  being  consequential  to  the  principal  claim* 
This  has  been  decided  in  England,  as  to  the  effect  of  a  certi- 
ficate granted  under  a  commission  of  bankruptcy  ^ 

There  are  many  illustrations  of  the  rule  converse  to  that 
now  mentioned,  viz.  that  any  party  to  a  bill  or  note  is  admis- 
sible, either  when  he  has  no  interest  in  the  question  at  issue, 
or  when  his  interest  is  against  the  party  who  calls  him,  or 
when  his  interest  is  the  same  in  whatever  way  the  case  is  de^ 
cided.    Thus,  in  an  action  by  the  indorsee  against  the  accep- 
tors of  a  bill,  the  payee  and  indorser  was  admitted  to  prove  a 
ground  of  nullity  arising  against  the  bill  under  the  stamp  laws, 
as  his  evidence  could  not  defend  him  from  a  new  action  by 
the  plaintiff  on  the  same  bill '.     It  has  been  also  decided, 
that  one  of  two  joint  makers  of  a  promissory-note  is  a  good 
witness  against  his  co-obligant  ^,  since  he  is  liable  to  the  co- 
obligant  for  one-half,  if  the  latter  be  subjected  to  the  holder, 
or,  if  he  escapes,  and  the  witness  is  then  subjected  for  the 
whole  in  a  new  action,  he  will  still  be  ultimately  liable  only 
for  one-half,  as  he  will  have  a  claim  of  relief  against  his  co- 
obligant  for  the  other  half.     A  similar  decision  was  given 
lately  in  favour  of  the  competency  of  an  indorser  of  a  bill,  to 
prove  notice  to  a  previous  indorser  against  his  own  interest  ^. 
It  has  been  also  decided,  in  Scotland  ^,  that,  when  a  husband 
was,  or  was  alleged  to  be  the  indorser  of  a  bill,  his  wife  was 
an  admissible  witness  to  prove  the  forgery  of  the  acceptance, 
'  it  being  held  that,  to  this  effect,  she  was  adduced  against  his 
interest,  as  the  acceptor  was  bound  to  free  him  from  the  bill 
if  the  acceptance  was  genuine,  whereas,  if  it  was  forged,  he 
would  be  liable  alone  on  his  indorsation. 

In  one  case,  however  ^,  of  an  action  by  the  indorsee  against 

>  Brind  v  Btcon,  5  Tauot.  183;  vide  also  Moody  v.  King  and  Porter, 
2  B.  and  Cr.  558,  4  D.  and  R;  36 ;  Asbton  e.  Longes,  1  M.  and  Malk.  127 ; 
Bassett  r.  Dodgin,  9  Bingh.  653,  2  M.  and  Scott,  777. 

'  Jordaine  v,  Lashbrooke  and  another,  7  T.  R.  601.  A  similar  decision  was 
given  in  Cropley  v.  Corner,  4  C.  and  Pay.  21. 

*  York  and  another  v.  Blott,  5  M.  and  S.  71. 

*  Meyer  v.  Meuken,  Gow,  183. 

•  Gavin  v.  Montgomerie,  17ih  Dec.  1830,  0  S.  D.  213. 

•  Maundrcll  ».  Kcnnelt,  1  Campb.  408,  note,  per  Bayley,  J, 
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the  maker  of  a  promissory-note,  where  the  payee  and  indorser 
was  adduced  to  prove  that  it  was  an  accommodation-note,  and 
had  been  indorsed  to  the  plaintiff  after  it  fell  due,  (which,  by 
the  law  of  Ehgland,  would  make  him  liable  to  the  same  excep- 
tions as  the  original  holder,)  the  witness  was  rejected,  because 
it  appeared  that  he  had  obtained  his  certificate  under  a  com- 
mission of  bankruptcy  since  the  date  of  the  note,  so  that  he 
was  thus  freed  from  aJl  claim  by  the  holder,  to  which  he  would 
have  been  otherwise  liable,  while,  if  the  defendant  was  found 
liable,  he  must  reimburse  him,  as  the  note  was  for  his  accom- 
modation, so  that  he  had  thus  an  interest  to  defeat  the  action. 
But,  in  an  action  '  against  the  acceptor  of  a  bill  drawn  in 
favour  of  a  company,  by  a  person  to  whom  it  was  alleged  that 
one  of  the  partners  had  indorsed  it  for  his  private  debt,  the 
other  partner  was  admitted  as  a  witness  to  prove  the  indorse- 
ment, as  his  interest  was  held  to  be  the  same  on  either  side, 
seeing  that,  if  the  defendant  was  found  liable,  and  took  credit 
for  the  amount  of  the  bill  against  him,  he  would  have  a  claim 
for  reimbursement  against  his  partner  on  account  of  his  fraud ; 
and,  if  the  defendant  was  not  liable,  he  would  escape  altogether. 
In  an  action  likewise  by  the  indorsee  against  the  payee  and 
indorser  of  a  promissory-note.  Lord  Mansfield  admitted  the 
maker  to  prove  an  alteration  in  the  date ;  since  his  evidence, 
though  it  might  free  the  defendant,  could  not  protect  himself 
in  a  new  action  *.  In  another  action,  by  the  indorsee  of  a 
note  against  the  indorser,  the  granter,  as  being  liable  to  one 
or  other  of  the  parties,  whether  the  action  succeeded  or 
failed,  was  admitted  against  the  defendant,  to  prove  notice  ^. 
But  it  was  decided,  in  an  action  by  the  indorsee  against  the 
drawer  of  a  bill,  that  one  of  the  acceptors  could  not  be  admit- 
ted to  prove  compensation  by  a  bill  drawn  by  the  acceptors 
on,  and  accepted  by  the  plaintiff,  and  thereafter  indorsed  to 
the  defendant,  being  interested  in  diminishing  the  balance 
claimable  from  the  defendant,  as  he  would  be  liable  to  reim- 
burse him  for  it  *. 

The  drawer  has  been  held  a  competent  witness,  in  an  action 

'   Ridley  o.  Taylor,  ]3  East.  181-2. 

'  Leti  r.  Eswi,  1775,  Cbitty,  65i,  note  h, 

*  Venning  v,  Shuttlewortb,  1796,  Bayley,  536,  note  10. 

*  Mainwaring  v.  Mytton,  1  Stark.  83. 


WITNLSSES, KQUALITY  OF  INTEUEST,  C81 

tigainst  the  acceptor,  either  for  the  plaintiff  or  defendant ; 
^ince,  if  the  latter  is  found  liable,  he  will  escape,  or  if  the  de^ 
fendant  gets  free,  and  the  drawer  is  subjected  to  the  holder 
in  a  separate  action,  (wherein  his  own  evidence  would  not  avail 
him,)  he  will  still  have  his  reimbursement  from  the  acceptor  '. 
In  an  action,  too,  against  the  drawer  %  who  pleaded  want  of 
notice,  the  acceptor  was  admitted  to  prove  that  his  acceptance 
had  been  given  without  value,  in  order  to  excuse  the  want  of 
notice,  it  being  the  same  to  him,  whether  he  was  liable  to  a 
new  action  by  the  holder,  if  the  action  against  the  drawer 
faUed,  or  to  an  action  of  relief  by  the  drawer  if  it  succeeded. 

'  Id  Rich  ir.  Topping,  Peake,  224,  1  Esp.  175,  being  an  action  by  an  indortea 
against  the  acceptor,  ttie  drawer  and  indorter  of  a  bill,  (accepted,  as  is  supposedi 
for  his  accommodation,)  having  been  released  by  the  acceptor,  was  admitted  tu 
prove  that  it  bad  been  indorsed  to  the  plaintiff  for  a  usurious  consideration.  In 
this  case,  he  could  gain  nothing  by  his  evidence,  because  he  was  liable  at  any 
rate  to  a  separate  action  by  the  plaintiff.  In  Brown  v.  Ackermann,  5  Esp.  119, 
the  drawer  and  indorser  of  a  bill,  though  he  had  no  release  from  the  acceptorv 
was  admitted,  in  an  action  by  an  indorsee  against  the  acceptor,  to  prove  that 
be  had  indorsed  the  bill  to  the  plaintiff  for  a  usurious  cause.  As  this  bill  does 
not  appear  to  have  been  accepted  for  the  drawer's  accommodation,  the  witness 
aeems  to  have  been,  with  respect  to  interest,  in  the  situation  mentioned  in  th« 
ieiU  In  Charrington  v.  Milner,  Peake,  6,  the  same  rule  was  followed,  by  ad- 
mitting the  payee  and  indorser  of  a  promissory-note,  in  an  action  by  an  in- 
dorsee against  the  maker,  to  prove  that  he  had  made  payment  to  the  indor&ee; 
for  he  would  still  have  been  liable  to  the  plaintiff  in  a  separate  action,  wherein 
bis  own  evidence  would  not  avail  him,  and  then  he  would  have  had  his  recourse 
kgainst  the  maker«  In  Humphry  v.  Moxon,  Peake.  52,  the  drawer  was  ad- 
mitted to  prove  payment  in  an  action  against  the  indorser,  though  with  some 
doubt  by  Lord  Kenyon,  as  it  appeared  that  he  was  »till  liable,  and  as  it  was 
supposed  that  his  evidence  might  discharge  his  own  liability.  But  it  does 
not  appear  how  his  evidence  could  have  been  admitted  with  such  a  view,  in  a 
separate  action  brought  against  him.  In  Barber  v,  Gingell,  3  Esp.  61,  the 
drawer  was  admitted,  in  an  action  against  the  acceptor,  without  any  release,  to 
prove  payment ;  and  in  Poole  v.  Bonsfield,  1  Campb.  55,  he  was  admitted  by 
Lord  EUenborough,  in  an  action  by  the  payee  against  the  acceptor,  to  prove 
that  the  plaintiff  had  discharged  the  drawer  from  part  of  the  bill,  and  the  ac- 
ceptor as  to  the  residue,  knowing  that  the  consideration  had  been  divided  be- 
tween them,  in  Dickenson  t;.  Prentice,  4  Esp.  32,  the  drawer  was  admitted, 
in  an  action  against  the  acceptor,  to  prove  the  latter*s  handwriting  ;  vide  Bayley, 
533-5.  llie  same  rule  was  followed  in  Bagnall  v.  Andrews,  7  Bingh.  217, 
where  it  was  held  that  the  bill  had  not  been  accepted  for  the  drawer's  accom- 
modation, as,  upon  the  sute  of  accounts,  it  was  found  that  he  hod,  at  the  time, 
reason  to  eipect  that  bis  draft  would  be  accepted ;  vide  also  Wilshire  v.  Cox, 
Chitiy,  657,  note  h,  and  Fancourt  v.  Bull,  1  Bingh.  N.  S.  681. 

'  Staples  V.  Okiiies,  1  Esp.  332. 
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In  three  other  cases  of  actions  against  the  drawer,  an  indorser 
was  admitted  as  a  witness  for  the  plaintiff',  being  equally  in- 
different to  the  result  of  such  an  action  against  the  drawer,  as 
the  drawer  could  be  to  a  similar  action  against  the  acceptor. 
But,  in  the  first  of  these  cases,  he  was  adduced  against  his 
interest,  to  prove  his  own  indorsement. 

There  is  one  case,  where  a  witness,  though  his  legal  rights 
were  held  to  be  the  same  in  whateyer  way  the  action  termi- 
nated, was  yet  rejected  on  the  ground  of  interest ',  in  respect 
that  he  would  be  exposed  to  less  risk  of  an  action  in  one  eyent 
than  in  the  other.  But  it  has  been  since  remarked,  that  the 
objection  arising  in  this  case  may  **  more  properly  be  consi- 
'^  dered  as  having  a  strong  influence  on  the  witness,  but  not 
^*  as  forming  any  solid  objection  to  his  competency '/'  It  is 
almost  needless  to  observe,  that  there  can  be  no  objection  to 
examining  a  party  to  a  bill  or  note,  against  his  interest  \ 

In  some  of  the  cases  now  cited,  witnessess  were  admitted 
to  establish  facts,  as  to  which  parole  evidence  in  Scotland 
would  have  been  incompetent  or  unnecessary ;  for  instance, 
to  prove  the  handwriting  of  a  party,  to  instruct  payment,  or 
to  depone  that  the  bill  or  note  was  not  granted  for  value. 
But  the  principles  on  which  witnesses  were  admitted  in  these 
cases,  for  one  party  or  other,  are  the  same  that  would  regu- 
late their  admissibility  in  Scotland,  in  those  questions  regiurdr 
ing  bills  or  notes  in  which  parole  evidence  is  competent. 

It  was  once  laid  down  in  England,  that,  after  a  party  had 
signed  a  negotiable  instrument,  and  thus  lent  his  name  to 
give  it  currency,  he  could  not  give  evidence  to  invalidate  it  ^. 
But  that  doctrine  is  not  now  adopted.  Thus,  in  some  of  the 
cases  already  cited  ^,  indorsers  of  bills  and  notes  have  been 

'  Richardson  v.  Allan,  2  Surk.  334;  Steveni  v.  Lyncb,  2  Canapb.  338; 
Hewitt  V.  Thomson,  2  C.  and  Pay.  372. 
'  Buckland  o.  Tankard,  5  T.  R.  578. 

•  1  Phillips'  Law  of  Evidence,  66,  5th  ed. 

*  This  was  stated,  in  Richardson  v.  Allan,  note  !•  as  a  ground  for  eza- 
mining  an  Indorser,  in  an  action  bj  an  indorsee  against  the  drawer,  to  prove  hia 
own  indorsement. 

■  In  Walton  v.  SbeUey,  1  T.  R.  296.  it  waa  decided  that  the  indorwr  of 
certain  notes  could  not  be  adduced  to  prove  that  they  were  granted  for  a  usu- 
rious cause. 

'  Rich  0.  Topping,  and  Brown  v.  Ackcrmann,  621,  note  1. 
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admitted  to  prove  that  they  were  indorsed  for  a  usurious  cause, 
and  they  would  be  equaUy  admissible  to  prove  that  the  in- 
dorsement was  made  for  a  gaming  consideration  K  It  has 
be6n  aJso  decided,  in  an  action  by  the  indorsee  against  the 
acceptors  of  a  bill,  that  the  payee  and  indorser  is  a  competent 
witness  to  prove  that  the  bill,  though  dated  in  Hamburgh,  was 
drawn  in  London,  so  that,  as  it  was  unstamped,  it  could  not 
be  received  in  evidence  ^.  In  Scotland,  as  parole  evidence 
regarding  bills  or  notes  is  limited  to  certain  special  cases, 
there  is  less  danger  in  admitting  even  parties  who  have  signed 
them  to  invalidate  them,  in  those  cases  where  parole  evidence 
is  competent. 

*  Per  Lord  Kenyon  in  Jordaine  v,  Lashbrooke,  7  T.  R.  603. 

'  Jordaine  t;.  Lashbrooke,  7  T.  R.  601.  In  Adams  o.  Lingard,  Peake,  117, 
tbe  same  opinion  had  been  expressed  by  Lord  Kenyon,  in  an  action  by  the 
indorsee  against  tbe  acceptor  of  bills,  as  to  the  competency  of  proving,  by  the 
payee  and  indorser,  that  tbe  bills,  though  dated  at  Madeira,  were  granted  in 
London.  BuUer,  J.,  on  the  grounds  stated  in  the  text,  held  that  such  evi* 
dence  was  incompetent ;  but  iu  competency  was  settled  afterwards  by  Jordaine 
V.  Lashbrooke. 
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CHAPTER  VIII. 


PRESCRIPTION  OF  BILLS  AND  NOTES. 


The  want  of  a  definite  term  of  prescription  for  bills  and 
notes  was  early  felt  in  Scotland.  As  they  were  destitute  of 
those  solemnities  which  the  law  of  Scotland  required  in  more 
formal  deeds,  it  was  not  safe  that  they  should  endure,  like 
such  deeds,  for  forty  years,  because  there  was  more  risk,  witl^ 
them,  of  forgery  or  Titiation,  after  the  lapse  of  time  had  ren- 
dered detection  less  probable.  Besides,  as  the  principal  use 
of  bills  and  notes,  especially  of  foreign  bills,  which  were  first 
introduced,  was  held  to  consist  in  the  quick  transmission  and 
speedy  settlement  of  claims,  there  was  the  less  hardship  in 
limiting  them  by  a  short  prescription,  when  they  could  not, 
from  their  nature,  be  intended  to  subsist  as  permanent  secu- 
rities. In  England,  it  was  enacted,  at  an  early  period  ',  that 
the  greater  number  of  personal  actions  should  prescribe,  if 
not  pursued  within  six  years  after  the  cause  of  action  accrued ; 
and  this  enactment  included  bills  of  exchange.  In  Scotland, 
on  the  other  hand,  there  was  no  general  prescription,  except 
the  long  prescription  of  forty  years,  which  included  every  cause 
of  action ;  but  various  personal  grounds  of  action  were  sub- 
jected to  separate  prescriptions  of  different  periods.  No  such 
short  prescription,  however,  was  fixed  for  the  duration  of  bills, 
even  after  the  establishment  of  summary  execution,  both  on 
foreign  and  inland  bills,  had  shewn  that  they  were  regarded 
as  obligations  which  ought  to  be  speedily  enforced,  and  had 
given  the  means  of  so  enforcing  them.  Mr  Forbes,  indeed  *, 
seems  to  think  that  bills  were  or  ought  to  have  been  compre- 
hended under  the  vicennial  prescription  of  holograph  deeds. 

'  glJames  I.  c.  16.  •  177. 
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But  Sir  George  Mackenzie '  states,  from  recollection,  tbat 
"  the  Parliament  expressly  refused  to  limit  bills  of  exchange 
"  to  this  time,"  (twenty  years.)  He  indeed  gives  a  different 
reason  for  this  from  what  might  be  expected.  "  Though 
"  these,"  he  continues,  "  be  holograph  papers,  because  these 
*^  being  the  vehicles  and  support  of  trade  betwixt  us  and  fo- 
"  reigners,  that  were  to  limit  them  by  too  narrow  statutes.*' 
The  first  statement  in  thi§  passage  is  inaccurate,  since  bills 
never  were  required  to  be  holograph.  Farther,  as  they  are 
not  necessarily  holograph,  and  ought,  from  their  nature,  to  be 
speedily  negotiated,  there  was  good  ground  for  subjecting  them 
even  to  a  shorter  prescription  than  holograph  writs.  But, 
though  these  reasons  for  exempting  them  from  the  vicennial 
prescription  are  insufficient,  there  can  be  no  doubt  that  they 
were  so  exempted,  and  this  was  accordingly  decided  in  a  case 
cited  by  Mr  Forbes '. 

As  a  substitute,  however,  for  a  short  prescription,  our 
lawyers  seem  to  have  adopted  the  principle,  that,  as  bills,  from 
their  nature  as  commercial  documents,  ought  to  be  of  short 
duration,  so,  when  they  exceeded  such  a  duration,  they  for* 
feited  those  privileges,  (whether  as  probative  writs  or  other- 
wise,) which  the  interests  of  commerce  alone  rendered  it  ne- 
cessary to  confer  on  them.  This  doctrine  is  laud  down  by 
Lord  Stair ',  and  was  followed  more  or  less  till  the  sexennial 
prescription  of  bills  or  notes  was  established.  Biit  there  was 
an  endless  fluctuation  of  judgments  as  to  the  period  in  which 
a  bill  lost  all  its  privileges ;  and,  indeed,  in  most  instances^ 
this  matter  was  decided,  not  merely  with  reference  to  the 
duration  of  the  bill,  but  with  regard  to  all  the  other  circum- 
stances of  the  case,  as,  for  instance,  to  the  fact  of  the  original 
obligant  being  alive  or  dead,  of  his  denying  his  subscriptioa 
or  not,  or  of  his  alleging  payment.  Those  who  wish  to  exa- 
nnne  the  grounds,  (not  very  consistent  with  each  other,  or 
with  any  fixed  principle,)  on  which  the  Court  sometimes  sus- 
tained, aiid  at  other  times  refused  action  on  such  bills  or  notes, 
may  consult  the  cases  cited  below '.     The  law  on  this  subject 

*  Ob«.  on  Pftrl.  2  C.  IL  Seit.  1,  act  9. 

'  Lctley  V.  Meniies,  4th  Feb.  1692,  Forbes,  177,  Morr.  16971. 
»  iv.  42,  6. 

*  Colqnhoun  t;.  Duke  of  Argyle,  21  si  Jan.  1767,  Morr.   16i5;  MoncricIT, 
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remained  in  great  uncertainty,  till  the  12  Geo.  III.  c.  72^ 
(made  perpetual  as  to  bills  and  notes  by  23  Geo.  III.  c.  18, 
f  55,)  which,  proceeding  on  the  preamble,  that  ^^  the  not  li-^ 
miting  bills  and  promissory-notes  to  a  moderate  endurance^ 
in  that  part  of  Great  Britain  called  Scotland,  has  been 
found  by  experience  to  be  attended  with  great  inconve- 
''  niences,"  therefore  enacts,  "  That  no  bill  of  exchange,  op 
*'  inland  bill,  or  promissory-note,  executed  after  the  said  15th 
"  day  of  May  1772,  shall  be  of  force,  or  effectual  to  produce 
*'  any  diligence  or  action  in  that  part  of  Great  Britain  called 
^*  Scotland,  unless  such  diligence  shall  be  raised  and  executed, 
^*  or  action  commenced  thereon,  within  the  space  of  six  years 
**  from  and  after  the  terms  at  which  the  sums  in  the  said  bills 
or  notes  became  exi^ble." 

It  is  likewise  enacted  by  §  38,  "  That  no  bill  of  exchange^ 
or  inland  bill,  or  promissory-note,  which  has  been  or  shall 
be  granted  before  the  said  15th  day  of  May  1772,  shall 
<*  be  of  force,  or  effectual  to  produce  any  diligence  or  action, 
unless  such  diligence  has  been  or  shaU  be  raised,  or  action 
^*  has  or  shall  be  commenced  thereon,  before  the  expiration 
**  of  six  years  from  and  after  the  said  15th  day  of  May  1772." 
But  it  is  provided  by  §  39,  "  That  no  notes  commonly 
'*  called  bank-notes,  or  post  bills,  issued  or  to  be  issued  by 
*^  any  bank  or  banking  company,  and  which  contain  an  obli- 
-^^  gation  of  payment  to  the  bearer,  and  are  circulated  as 
<^  money,  shall  be  comprehended  under  the  foresaid  limitation 
>^  or  prescription ;  and  that  it  shall  and  may  be  lawful  and 
^<  competent,  at  any  time  after  the  expiration  of  the  said  six 

7ih  Jan.  1752,  Kilk.  91  ;  Lookup  o.  Crombie  adcI  Creditors,  lOth  Feb.  1754, 
Morr.  1635;  Gordon  v,  Rigg,  llth  Feb.  1747,  Morr.  1648,  (reversed  on  ap- 
peal  on  special  grounds,  Cr.  and  Stew.  A  pp.  Cas.  415) ;  Wallace  and  Crawfoid 
V.  Lees  ind  Crawford,  3lftt  Jan.  1749,  Morr.  1631  ;  Stewart  v.  Houston** 
Trustees,  15th  July  1760,  Morr.  1638;  Wemyss  v.  M*Naughton,  13tb  June 
1766,  Morr.  1644;  Wallaces.  Murray,  9th  Jan.  1759.  Morr.  1637;  Ker  v. 
Ker,  5ih  August  1768,  Morr.  1648,  in  all  of  which  action  was  dismissed  ;  Forp 
rester  o.  Elphinstone,  13th  Nov.  1742,  CI.  Home,  342 ;  £lchie«,  No.  27,  t;. 
Bill,  where  the  claim  was  defeated  by  the  defi-nder's  oath  ;  and,  on  the  other 
hand,  Maxwell,  2l8t  Jan.  1767,  Morr.  1645;  Swan  t;.  Campbell,  5th  July 
1734,  Morr.  1627;  Hamilton,  10th  Dec  1757,  Morr.  1636;  Farquhar  t?. 
Crawford,  28th  Feb.  1751,  Morr.  1635;  Hedderwick  v.  Strachan,  June  1728, 
Morr.  1626,  and  Pringle  v.  Murray,  ISih  Nov.  1760,  Morr.  1648,  in  whic^ 
action  was  sustained. 
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<<  years,  in  either  of  the  cases  before  mentioned,  to  prove  the 
^*  debts  contained  in  the  said  bills  and  promissory-notes,  and 
^'  that  the  same  are  resting  owing,  by  the  oaths  or  writs  of 
« the  debtor." 

It  is  also  enacted  by  §  40,  <*  That  the  years  of  the  minority 
^*  of  the  creditors  in  such  notes  or  bills  shall  not  be  compnted 
"  in  the  said  six  years." 

The  six  years  of  prescription,  according  to  the  terms  of 
this  act,  run  from  the  time  when  bills  or  notes  ^*  become  exi- 
**  gible."  Bills  or  notes  payable  at  a  fixed  term  are  not  **  exi- 
**  gible"  till  the  last  day  of  grace,  or,  if  that  day  falls  on  a 
Sunday  or  holiday,  till  the  day  preceding.  The  six  years, 
therefore,  with  all  such  bills  or  notes,  run  from  the  last  day 
of  grace,  or,  in  the  case  last  mentioned,  from  the  day  preced- 
ing '.  So,  a  bill  payable  on  demand  being  **  exigible"  when- 
ever it  is  issued,  it  has  been  decided  that  the  six  years  run 
from  its  date  *•  This  matter  does  not  depend  on  the  question 
already  discussed  ',  whether  the  creditor  in  such  a  bill  or  note 
may  raise  an  action  on  it  without  making  a  demand ;  but  on 
the  time  when  he  may  exact  payment,  which  he  may  do  from 
the  date  of  issuing.  In  a  bill  or  note  payable  at  sight,  the 
six  years  cannot  begin  to  run  till  after  presentment,  because 
the  bill  or  note  does  not  become  **  exigible"  till  presentmost ; 
and,  if  days  of  grace  are  allowed  on  such  bills  or  notes  %  the 
six  years  cannot  begin  till  the  last  day  of  grace,  as  in  bills  or 
notes  payable  at  a  fixed  term.  This  rule  undoubtedly  applies 
to  bills  or  notes  payable  at  a  certain  time  after  sight  or  pre- 
sentment '• 

To  prevent  hardship  in  the  case  of  bills  granted  before  the 

*  This  point  wu  to  decided  in  Douglu,  Heron  and  Companj  v.  Gruit** 
Trustees,  19th  Nov.  179%  Morr.  11133;  aflBrmed  in  the  House  of  Lords, 
6  Brown*s  Pari.  Cas.  276. 

'  Stephenson  v.  Stephenson's  Trustee,  16th  June  1807|  Morr.  A  pp.  to  Bill, 
No.  20.  A  similar  decision  is  said,  in  a  note  to  the  report  of  this  case,  to  have 
been  pronounced  on  the  same  daj,  in  Cook  v.  M*Jaoet. 

*  Antea,  383,  eiteq,  «  Antea,  377-8. 

*  Ibid.  A  contrary  rule  to  that  now  laid  down  regarding  bills  payable  on 
demand  was  adopted  in  England,  under  the  iUtute  of  limitations,  as  to  a  note 
payable  **  24  months  after  demand,"  in  Thorpe  v.  Booth,  1  R.  and  M.  388,  it 
being  held,  in  that  case,  that  the  limitation  of  the  note  run  only  from  the  lapse 
of  24  months  after  demand  made.  But  this  case  is  different  from  that  of  a  bill 
payable  iwmudiaiify  on  demand. 
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date  of  the  act,  it  enacts,  that  bills  or  notes  granted  before 
15th  May  1772,  shall  not  be  effectual  unless  diligence  or 
action  be  raised  on  them  within  six  years  from  that  date. 
But  this  clause  was  intended  merely  as  an  indulgence,  that 
bills  or  notes  granted  previous  to  the  act  might  have  a  cur- 
rency of  six  years  after  its  date,  though  their  term  of  payment 
should  have  arived  before  the  act.  It  was  not  meant  to  apply 
to  bills  or  notes  granted  before  15th  May  1772,  but  of  which 
the  term  of  payment  did  not  arrive  till  alter  that  date ;  these 
being  comprehended  under  the  preceding  clause,  which  de- 
dares  the  six  years  to  run  from  the  time  when  bills  or  notes 
became  exigible,  and  thus  gives  them  a  currency  of  six 
years  from  their  term  of  payment,  as  much  as  if  they  had  been 
granted  after  15th  May  1772.  The  true  meaning  of  the 
clause  in  question,  when  connected  with  this  general  clause, 
seems  to  be,  that  bills  and  notes  granted  after  15th  May  1772 
must  be  made  the  ground  of  action  or  diligence,  either,  like 
other  bills  or  notes,  within  six  years  from  their  term  of  pay- 
ment, agreeably  to  the  general  enactment,  or  in  six  years  after 
15th  May  1772,  agreeably  to  the  other  clause,  when  it  be- 
eomea  necessary,  from  their  term  of  payment  being  previous 
to  the  date  of  the  act,  in  order  to  give  them  a  currency  of 
six  years.  It  was,  therefore,  decided  ',  in  the  case  of  a  bill 
granted  before  151ii  May  1772,  viz.  in  April  1772,  but  not 
payaUe  till  after  May  1772,  viz.  ninety  days  after  date,  that 
its  efficacy  depended  on  raising  diligence  or  action  upon  it, 
within  six  years  after  its  term  of  payment,  and  not  after  15th 
May  1772. 

'  TweedM  and  others  v,  Gibson,  5(h  March  1782,  Morr.  1112^. 
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Section  I. 

IiUerruption  of  Prescription  by  DUigenee  or  ActioUj  and  its 

effect  when  not  interrupted* 

The  act  12  Geo.  III.  c.  72,  provides,  that,  to  preserre  the 
efficacy  of  a  bill  or  note,  diligence  must  be  '*  raised  and  exe- 
"  cuted,  or  action  commenced  thereon,"  within  the  period  of 
six  years,  as  already  explained.  Nothing  but  diligence  or 
action  will  be  sufficient.  For  instance,  it  does  not  interrupt 
prescription,  that,  on  an  application  by  the  alleged  creditor 
to  the  trustees  of  the  alleged  debtor,  he  writes  a  letter  with 
a  state  of  his  claim,  which  is  unnoticed  till  the  years  of  pre- 
scription have  elapsed  '•  Diligence,  to  be  effectual  as  an  in- 
terruption, must  be  complete.  It  will  not  therefore  be  enough 
to  raise  letters  of  homing,  without  giving  a  charge  on  thern.- 
It  has  been  decided,  that  letters  of  homing  without  a  charge, 
though  a  suspension  was  raised  hy  the  debtor^  did  not  inters* 
rupt  prescription  of  a  holograph  bond  * ;  and  the  same  rulo 
appears  to  be  deducible  from  the  words  of  the  statute  as  to 
bills  and  notes.  It  has  been  also  held ',  that  the  registra- 
tion of  a  protest,  not  followed  by  diligence,  did  not  inter- 
rupt prescription.  There  was  not  here  diligence  ^'  raised 
V  and  executed ;"  the  registration  was  merely  a  preliminary 
htep  to  diligence;  and  though  it  is  declared  by  statute  to 
form  the  ground  of  diligence,  as  if  it  had  been  a  decree  of 
registration,  yet  it  is  not  therefore  equivalent  to  a  decree  in 
an  action,  but  has  merely  the  special  effect  conferred  on  it  by 
statute.  Any  diligence,  whether  by  homing,  or  by  arrest- 
ment, poinding,  or  inhibition,  appears  sufficient  to  interrupt 
prescription,  since  the  statute  refers  generally  to  any  diligence 
*<  raised  and  executed."  The  production  of  an  extract  from 
the  register  of  homings,  with  a  caption,  has  been  held  suffi- 
cient evidence  of  the  execution  of  diligence  for  this  purpose  \ 
A  charge  on  a  precept  issued  by.*"  Sheriff  on  the  protest  regis- 

I  Evrin^  V,  Cumine  ind  others,  12th  Nov.  1835,  14*  S.  D.  B.  1. 

»  Wright  P.  Wright,  llih  Dtc.  1717,  Morr.  n26a 

'  Douglas,  Heron  and  Co.  r.  Richardson,  26th  Nov.  17Bi,  Morr.  11127. 

«  Hiomson  v.  Easton,  &c.  1 7th  June  1831,  9  S.  D.  B.  759. 
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tered  in  his  own  court,  is  sufficient  inteiruption  '.  So  is  a 
charge  given  on  a  registered  protest,  though  followed  by  no 
farther  steps  till  after  the  six  years,  when  another  charge  was 
given  on  new.  diligence '«  A  charge  given  on  a  bill  by  a  bank 
which  was  then  the  holder,  interrupts  prescription,  even  in 
favour  of  a  prior  obligant,  who  gets  the  bill  under  a  blank 
re-indorsation  by  the  bank,  and  sues  on  it  against  the  drawer's 
I'efA^entative '.  A  charge  given  to  one  obligant  interrupts 
prescription  as  to  all  the  obligants,  as  well  as  their  represent 
tatives  *. 

The  action  necessary  to  interrupt  prescription  must  be 
raised  by  the  creditor.  A  suspension,  by  the  debtor,  of  a 
homing  raised  but  not  executed  by  the  creditor,  will  create 
no  interruption  ^«  It  is  enough  that  action  has  been  *<  com- 
<^  menced."  A  citation,  therefore,  to  appear  in  Court,  will 
be  sufficient,  although  it,  if  not  followed  by  other  proceedings, 
will  prescribe,  unless  renewed  within  seven  years  ^.  When  the 
process  has  been  called-in  Court,  the  claim  will  in  future  be 
liable  to  no  prescription,  but  the  long  prescription  of  forty 
years.  An  action  cannot  be  held  as  <^  commenced,"  in  terms 
of  the  act,  unless  both  the  summons  and  execution  are  com* 
plete.  It  has  been  therefore  decided '',  that  a  summons  on 
a  bill  was  not  effectual  to  interrupt  prescription,  when  the  exe- 
cution of  it  was  not  subscribed  by  the  witnesses,  in  terms  of 
the  act  1686,  c.  4.  The  summons,  too,  must  refer  specially 
to  the  bill  or  note,  it  being  required  that  action  shall  be  couk 
menced  **  thereon ;"  and  therefore  it  has  been  held ',  that  a 
citation  on  a  blank  admiral  precept  cannot  interrupt  prescrip- 
tion.  As  the  bill  or  note  is  supposed  still  to  subsist;,  the  sum- 
mons, in  such  a  case,  ought  to  be  libelled  on  it,  and  not  merely 
on  the  debt  contained  in  it.  '     .         . 

In  order  to  commence  action  to  the  effect  of  interrupting 

*  Hendenon  v.  Stewart,  14th  Dec.  18S0,  9  S.  D.  B.  180. 

*  Frater  v,  Urqubart,  11th  June  1831,  9  S.  D.  B.  723. 

*  M*LachlaD  v.  Henderaon  or  Thomson,  16th  June  1831,  9  S.  D.  B.  758. 

*  Souun  IT.  SouUr,  29th  June  1887,  P.  C. 

*  Wright  V.  Wright,  630,  note  8;  Scott  v.  Brown,   12ih  Dec.   1888;  7  S. 
and  D.  198. 

•1669,0.10. 

«  Bailiie  V.  Duig,  2d  March  1790,  Morr.  11886. 

*  Gordon  o.  Bogle,  83d  June  1784,  Morr.  11127. 
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preacription,  it  is  not  neeesBaiy  that  tbe  holder  diould  raise 
a  separate  action  on  the  bill  or  note,  proTided  he  makes  a 
judicial  demand  on  which  decree  can  be  competently  pronoiin- 
ced  in  his  fayour,  though  in  a  process  brought  for  his  benefit 
in  common  with  other  creditors.  It  has  tiiel*efere  been  deci*> 
ded,  that  prescription  on  a  l»ll  is  interrupted  by  production 
of  the  bill  and  registered  protest  in  a  process  for  rankuag  and 
sale  of  the  debtor's  estate  ^  The  same  effect  follows  from 
lodging  a  bill  or  note,  and  an  oath  of  verity,  with  the  interim 
factor  in  a  sequestration,  or  the  sheriff-clerk  acting  as  such, 
or  the  trustee ;  it  being  declared  by  the  bankrupt  act  %  that 
such  productions  of  the  grounds  of  debt,  with  an  oath  of  verity, 
*^  shidl  have  the  same  ^ect  as  to  interrupting  prescription  of 
^^  every  kind,  from  the  period  of  sudi  production,  as  if  a  proper 
*'  action  had  been  raised  on  the  said  grounds  of  debt  against 
^<  the  bankrupt  and  against  the  trustee."  But  it  has  been  d»» 
cided^,  that  production  of  the  bill  at  a  meeting  of  creditors, 
held  to  choose  a  trustee,  where  neither  the  interim-factor  nor 
the  sheriff-*clerk  were  present,  (it  being  lodged  with  the  presea 
of  the  meeting  as  the  ground  for  voting,  and  marked  by  him,) 
was  not  such  a  production,  in  torms  of  the  statute,  as  inteiw 
rupted  prescription  against  all  the  parties  to  it,  like  other 
action  or  diligence.  It  was  suggested  incidentally,  that,  as 
the  bankruptcy  produced  a  non  volentia  agendi  as  to  the  bank- 
rupt, such  production  might,  perhaps,  be  equivalent  to  an 
action  as  to  him.  But  there  was  no  occasion  to  decide  this 
point,  as  the  bankrupt's  trustees  acknowledged  the  debt.  It 
was  decided,  in  the  same  case,  that  recall  of  the  sequestration 
did  not  destroy  the  ^eot  of  production  of  the  bill  while  the 
sequestration  subsisted.  A  claim  made  in  a  multiplepoinding 
brought  for  distribution  of  the  debtor's  funds,  or  generally 
<'  in  any  other  process  of  competition  ^ ;"  would  seem  to  be 
equally  effectual,  it  is  said  to  have  been  decided  in  two  cases 
by  Lords  Ordinary  ',  that  pleading  compensation  on  a  bill  or 

1   Douglas,  Heron  and  Co.  v.  Richardson,  26th  Nov.  1784*,  Morr.  11127. 

•  54  Geo.  III.  c.  137,  §  52. 
•  "  Robertson  and  others  9.  Clark  and  others,  25th  May  1827,  P.  C.     Same 
case  reported  as  Crawford's  Trustees  v,  Haig  and  others ;  5  S.  and  D.  705. 

«  1  BeU.  393. 

'  lliese  decisions,  as  I  hoi  informed,  were  given  in  one  case  by  Lord  Core- 
house,  and  in  another  by  Lord  Cotkburn. 
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note,  beuag  equiralent  to  aa  aetion  on  Aem,  intemipted  pre* 
ficription.  It  would  appear  to  kwre  be«i  held,  in  one  case, 
that  legal  proceedings  commenoed  on  a  bill  in  England  did 
not  interrupt  [Hrescription.  But  ike  grounds  of  judgment  on 
that  point  are  not  stated  ^ 

A  decree  competently  obtained  w^iin  the  years  of  pre- 
scription against  one  of  the  acceptors  in  a  bill,  interrupts 
prescription  as  to  all  of  them ;  as  it  implies  that  action  has 
been  *^  commenced''  in  terms  of  the  statute,  which  does  not 
distinguish  between  its  commencement  against  one  of  the  par- 
ties, or  against  the  whole  *•  But  any  decree,  to  be  an  effec- 
tual interruption,  must  be  obtained  by  the  creditor  in  the  biU 
or  note.  Thus,  although  the  debtor  in  certain  bills  brought 
an  action  against  his  son,  who  had  been  taken  bound  to  relieve 
him  from  them,  and  obtained  decree  of  relief  within  the  years 
of  prescription,  this  decree  was  found  of  no  avail  to  the  credi- 
tor's representative  in  an  action  by  him  against  the  original 
debtor's  grandson,  to  interrupt  prescription,  although  the  cre- 
ditor, along  with  oth^r  creditors  whose  claims  were  the  subject 
of  the  action  of  relief,  had  produced  the  bills  in  that  action, 
and  deponed  to  the  verity  of  their  debts  ^.  The  decree  of 
relief  was  held  to  be  res  inter  alios  acta,  of  which  the  creditor, 
being  no  party  to  the  action,  could  not  avail  himself.  It  was 
also  held  that  the  decree,  being  merely  for  relief,  could  not 
hnply  the  subsistence  of  the  debt  during  the  six  years ;  since 
the  primary  debtor,  who  sued  for  relief,  might  have  afterwards 
paid  the  bills,  and  the  process  of  relief  would  have  been  ne- 
cessary, though  he  had  paid  them  before  it  was  raised. 

When  no  diligence  is  raised  and  executed,  or  action  com- 
menced, within  six  years  on  a  bill  or  note,  it  then  ceases  to 
b^  ^'  of  force,  or  effectual  to  produce  any  diligence  or  ac- 
"  tion."  An  action  may,  indeed,  be  brought,  after  expiry 
of  the  six  years,  for  the  debt,  and  be  made  good  in  the  man- 
ner to  be  afterwards  explained.  But  a  decree  obtained  in 
absence  in  an  action  for  the  bill  will  afford  no  ground  for  di- 

'  Hunter  v,  DuiTs  Trustees,  9th  June  1831,  9  S.  D.  B.  70a 

■  This  point  was  decided  in  Gordon  v.  Bogle,  23d  June  1784,  Morr.  II 127. 

VidM  also  Soutars  v.  Soutar,  29th  June  1827,  P.  C,  and  5  S.  O.  876,  as  to 

diligence. 

'  Viscount  Arbuibnot  v.  Douglas,  3U  March  1795,  Morr.  1 1 133. 
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ligence,  either  against  the  debtor's  estate  or  his  person ;  and 
a  charge  given  on  it  will  be  suspended  without  caution  or  con* 
signation  '•  An  adjudication  brought  on  a  bill,  after  lapse 
of  the  six  years,  and  taken  without  any  previous  decree  con* 
stituting  the  debt,  has  been  reduced  as  inept*.  Nor  can 
prescribed  bills  produced  in  a  ranking  and  sale  at  the  instance 
of  the  debtor's  apparent  heir  be  constituted  by  the  heir's  oath,. 
80  as  to  entitle  them  to  be  ranked  '•  But  a  decree  in  absence, 
produced  in  a  ranking  and  sale  of  the  debtor's  estate,  has  been 
held  to  afford  good  prima  facie  evidence  in  a  question  with 
the  common  agent,  when  the  debtor  does  not  object ;  for  the 
plea  of  prescription  is  personal  to  him  ;  and,  if  he  does  not 
challenge  the  decree,  he  may  be  presumed  to  forbear  from 
knowing  that  the  debt  can  be  proved  by  his  oath  «.  The  same 
principle  seems  to  have  been  applied  ^,  where  a  party  being 
bound  by  a  separate  letter  for  payment  of  a  bill,  which  had 
undergone  the  sexennial  prescription,  but  on  which  decree  in 
absence  had,  notwithstanding,  been  obtained  against  the  two 
acceptors,  the  guarantee  was  found  not  entitled  to  plead  that 
the  bill,  which  was  the  principal  obligation,  was  extinguished, 
and  that,  therefore,  his  accessory  obligation  was  also  extin-^ 
guished.  The  decree  in  absence  was  probably  held,  for  th^ 
reason  stated  in  the  preceding  cajse,  to  be  prima  fajde  evidence 
of  the  subsistence  of  the  debt.  But,  though  such  a  decree 
may  preclude  a  party  bound  for  the  debt,  by  a  separate  obli- 
gation, from  pleading  its  extinction,  it  cannot  constitute  the 
debt  against  obligants  who  are  not  parties  to  the  decree. 

1   I  Bell,  394.     M'Nicoll  o.  M'Neill,  29th  Nov.  1821,  1  S.  and  B.  175. 

*  Scott  o.  Brown,  12th  Dec.  1828,  7  a  and  D.  192. 

•  Little,  4th  Feb.  1826,  4  S.  and  D.  424. 

*  This  point  is  caid  to  have  been  thui  decided  in  the  case  of  £.  Black  and 
others  v.  The  Common  Agent  in  the  Ranking  of  Shaud*s  Creditors,  16ch  Jan. 
1823,2  S.and  O.  118. 

•  Howison  V.  Howison,  7th  Dec.  1784,  Morr.  11030. 
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Section  IL 
Proof  of  the  Debt  notwithstanding  Prescription* 

Although  the  bill  or  note  becomes  inefiectual,  by  lapse  of 
the  six  years,  the  debt  is  not  extinguished.  \st^  If  the  claim 
for  which  it  is  granted  has  been  constituted,  either  before  or 
after  the  date  of  the  bill  or  note,  by  a  separate  obligation, 
which  would  have  afforded  distinct  ground  of  action  or  dili* 
gence,  that  obligation  will  remain,  without  reference  to  the 
bill  or  note,  unless  there  is  reason  to  believe  that  this  docu- 
ment was  taken  as  a  substitute  for  it.  Thus  ',  where  the 
debtor  in  a  bill,  at  the  time  of  granting  it,  likewise  subscribed 
a  doqueted  account  distinct  from  it,  in  which  he  admitted 
the  debt,  the  Court  sustained  action  for  the  debt,  although 
the  bill  was  prescribed.  It  would  appear,  indeed,  that  the 
majority  of  the  Court  here  adopted  a  doctrine  which  has  been 
shaken  by  later  cases,  viz.  that  this  doquet  should  be  taken, 
in  connection  with  the  bill,  as  an  acknowledgment  by  the 
debtor's  writ  of  the  debt  contained  in  it,  without  regard  to  its 
having  been  granted  before  expiry  of  the  six  years.  But,  in- 
dependently of  this  ground  of  judgment,  the  doquet  appears 
to  have  been  effectual  as  a  separate  obligation.  In  another 
case  *,  where  a  bill  had  been  granted  for  payment  of  a  sum 
previously  due  under  a  clause  of  warrandice  in  a  conveyance 
of  lands,  as  confirmed  by  a  decree-arbitral,  the  Court,  holding 
that  the  original  obligation  subsisted,  gave  effect  to  an  action 
brought  upon  it,  although  the  bill  was  prescribed. 

In  a  case  ^,  where  the  holder  of  a  promissory-note  was  also 
heir  of  entail  to  the  granter  of  it,  under  a  deed  which  gave 
him  (the  holder)  power  to  burden  the  entailed  estate  with 
the  debts  due  by  the  entailer  at  his  death,  and  the  note 
in  question  was  an  unprescribed  debt  of  his  at  his  death, 
though  prescribed  before  the  date  of  the  action,  the  Court  de- 
cided that  he  was  entitled,  after  the  years  of  prescription,  to 

'  Campbell  v.  Campbell  aud  Stewart,  lOth  May  1797,  Morr.  16i8. 

«  Sinclair  i;    Sinclair,  19th  Dec.  1823,  2  S.  and  D.   600. 

*  Lord  Strathallan  v,  Drunimond,  29th  May  1828,  G  S.  D.  881. 
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burden  the  entailed  estate  with  it,  under  the  power  giren  to 
him,  the  executrix  of  the  granter  admitting,  by  letter,  that 
she  had  not  paid  it.  The  debt  being  unprescribed  at  the 
granter's  death,  it  was  held  that  the  deed  in  question  gave  the 
holder  an  unlimited  power  to  keep  it  up  against  the  estate. 
In  a  later  case  ',  where  the  holder  of  a  bill  then  unprescribed, 
acceded  to  a  trust-deed  for  creditors,  in  which  the  debt  was 
narrated,  and  it  was  recognised  by  letters  and  various  acts  of 
the  trustees,  as  well  as  in  a  reconveyance  to  the  truster's  heir, 
after  his  death,  it  was  decided,  that  neither  the  intervening 
prescription  of  the  bill,  nor  the  fact  of  its  having  been  written 
on  a  wrong  stamp,  could  be  pleaded  against  the  debt. 

It  has  been  also  pleaded ',  that  the  sexennial  prescription  is 
not  applicable  to  a  claim,  by  a  party  to  certain  bills,  founded 
on  a  letter  of  relief  granted  to  him  by  other  parties  to  those 
bills.  But,  in  this  case,  there  was  also  a  partial  payment  af- 
ter the  years  of  prescription,  an  acknowledgment  that  there 
was  some  balance  due,  and  diligence  raised,  which  last  was 
held  to  interrupt  prescription. 

2c27y,  The  statute  provides  a  mode  of  proving  the  debt  in 
any  bill  or  note,  even  after  the  years  of  prescription.  To 
understand  the  enactment  on  this  subject,  it  must  be  com- 
pared with  the  preceding  enactment.  That  enactment  bears, 
that  unless  diligence  or  action  is  brought  within  six  years,  as 
already  explained,  the  bill  or  note  shall  be  no  longer  *^  of 
^^  force,  or  effectual  to  produce  diligence  or  action.*'  But  it 
is  thereafter  provided,  *^  that  it  shall  and  may  be  lawful  and 
«<  competent,  at  any  time  after  the  expiration  of  the  six  years, 
^<  to  prove  the  debts  contained  in  the  said  bills  and  promis- 
*^  sory-notes,  and  that  the  same  are  resting  awingy  by  the  oaths 
^^  or  writs  of  the  debtor."  These  enactments  were  not  meant 
to  interfere  with  any  distinct  obligation  which  the  creditor 
might  have  for  the  debt  contained  in  the  bill  or  note.  But 
when  there  is  no  such  obligation,  the  statute  establishes  a  pre- 
sumption, from  the  mere  lapse  of  six  years,  that  the  debt  in 
the  bill  or  note  has  been  paid,  inasmuch  as  it  gives  the  cre- 
ditor no  means  of  proving  the  debt,  but  the  debtor's  writ  or 

>  £tt1«s  V.  Robertson,  15th  Feb.  1833,  11  S.  D.  B.  397. 
'  Souurs  V,  Souur,  29th  June  1827,  5  S.  ind  D.  87S. 
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oath,  not  only  as  to  its  constitution,  but  as  to  its  being  still 
*^  resting  awing*'  A  failure  in  this  last  point  would  be  fatal, 
though  he  should  establish  the  first.  During  the  currency  of 
the  six  years,  the  creditor's  possession  of  the  bill  or  note  esta^ 
blishes  the  claim  against  the  debtor,  and  he  must  prove  pay- 
ment. But,  after  the  six  years,  the  bill  or  note  is  no  longer  a 
ground  of  action,  and  leaves  no  presumption  even  of  a  debt, 
unless  it  is  proved  in  the  mode  prescribed. 

The  debtor's  oath  will  not  avail  the  creditor,  unless  he 
either  depones  expressly  that  the  debt  is  resting  owing,  or 
states  facts  which  lead  necessarily  to  that  conclusion.  The 
debtor's  writ,  likewise,  in  order  to  have  the  effect  required  by 
statute,  must  instruct  that  the  debt  is  *'  resting  owing."  It 
has  been  found  that  this  is  sufficiently  instructed  by  any  writ- 
ten acknowledgment  of  the  debtor  subsequent  to  the  six  years, 
that  the  debt  subsisted  at  its  date ;  for  such  writing  raises  a 
new  presiunption  against  him,  which  he  must  redargue  by 
shewing  that  the  debt  has  been  paid.  Thus  ',  a  letter  writ- 
ten by  a  debtor  to  the  creditor  after  the  six  years,  requesting 
him  *'  to  send  a  copy  of  the  bill,  and  the  payments  made  on 
"  the  back  of  it,  so  that  he  might  settle  the  balance,"  was 
held  to  support  an  action  for  payment  of  this  balance ;  and  a 
letter  granted  after  the  six  years,  agreeing  to  pay  a  composi- 
tion on  the  debt,  has  been  held  to  establish  resting  owing  *, 
or  a  letter  referring  to  another  debt,  but  acknowledging  the 
debt  in  question  by  implication  ^. 

The  same  effect  has  been  justly  given  to  markings  of  in- 
terest, made  after  lapse  of  the  six  yearsy  in  the  debtor's  hand- 
writing ^ ;  for  these  markings  amount  to  an  acknowledgment 
by  bis  writ  that  the  principal  siun  was  due  after  the  six  years^ 
and  therefore  afford  evidence  that  it  is  still  resting  owing, 
unless  he  proves  the  contrary.  Similar  markings  of  par- 
tial payments  to  account  of  the  principal  sum,  made  and  en- 

>  Russell  V.  Fairie,  2dd  May  1792,  Morr.  11130. 

*  Mackensie  v.  Noble,  15th  Feb.  1827,  5  S.  and  D.  367. 

*  Elder  p.  Marshall,  3d  Dec.  1830,  9  S.  D.  B.  13a 

*  In  Ferguson  v.  Bethune,  7th  March  1811,  F.  C,  action  for  the  amount 
of  certain  bills  was  sustained,  in  consequence  of  markings  of  interest  made  on 
the  bills  in  the  debtor's  handwriting,  and,  in  one  case,  entered  in  his  books, 
aAcr  the  lapse  of  six  years. 
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tered  after  the  six  years,  have  the  same  effect,  as  they  hnply 
an  acknowledgment  of  the  balance  of  the  debt.  Thus  ',  where 
the  representatiye  of  the  original  debtor  in  a  bill  had  made  a 
partial  payment  after  the  six  years,  and  marked  it  on  the  HU 
with  his  own  hand,  the  Court  sustained  action  fiir  the  balance, 
in  respect  of  ^^  the  partial  payment  of  the  debt  in  question, 
<*  subsequent  to  the  running  of  the  sexennial  prescription,  and 
**  other  circumstances  of  the  case."  In  another  case  *,  already 
noticed,  where  it  was  decided  that  such  markings  during  the 
currency  of  the  six  years  did  not  interrupt  prescription,  it 
was  implied  that  they  would  have  established  the  debt,  had 
they  been  dated  after  the  six  years.  Such  markings,  how- 
ever, to  be  effectual,  must  be  made  by  the  debtor,  or,  if  he  is 
dead,  by  his  representative,  in  order  to  render  him  liable  ^. 
Markings  of  interest  by  the  debtor^s  factor  will  have  no  effect, 
although  the  payments  to  which  they  refer  have  been  regu- 
larly entered  in  the  factory  accounts  *.  But  entries  of  such 
payments  made  in  the  debtor's  books  by  his  clerk  after  the 
six  years  have  been  held  to  prove  resting  owing ;  the  d^tor's 
books,  whether  kept  by  himself,  or  by  a  person  acting  uxidet 
him,  being  properly  his  writ  *. 

In  a  ranking  and  sale  of  a  deceased  debtor's  estate,  brought 
by  his  eldest  son  and  heir,  where  a  claim  was  made  for  cre- 
ditors on  certain  bilb  and  open  accounts  which  were  prescrib- 
ed, it  was  found  incompetent  to  refer  them,  (viz.  their  con- 
traction as  well  as  their  subsistence,)  to  the  oath  of  the  heir, 
who  had  been  a  pupil  when  they  were  contracted,  and  was 
still  a  minor  ^.  But,  in  another  case '',  the  Court  sustained  a 
reference  to  the  oath  of  certain  trustees  as  to  resting  owing 
on  a  prescribed  bill  by  the  deceased  truster,  reserving,  how- 
^ver,  all  questions  as  to  the  effect  of  their  oath,  and  exclu- 
ding one  of  the  trustees  who  had  allowed  decree  against  him 
as  a  joint  acceptor  of  the  bill,  on  the  ground  that  he  had  an 
interest  to  be  relieved  to  the  extent  of  one  half  of  it.     On  the 

*  Scott  o.  Gray,  3d  Feb.  1784,  Morr.  11126. 

*  Rutiell  v.  Fairie,  637,  nou  1.  *  Scott  v.  Gray,  note  1. 

*  Ferguson  t).  Betbune,  7th  March  181 1»  F.  C. 

*  Blair  and  others  in  ranking  of  Shaw's  Creditors,  16th  Jan.  1883,  2  S.  and 
p.  118. 

*  Little  V.  Graham  and  others  4th  Feb.  1826,  4  S.  and  D.  484. 

*  Murray  v.  Lawrie*s  Trustees,  2d  March  1827,  5  S.  and  D.  515,  F.  C. 
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other  hand,  it  has  been  decided  \  that  the  insertion  of  a  bill 
by  curators  to  the  debit  of  their  accounts,  cannot  preclude 
them  or  the  minor  from  afterwards  pleading  prescription  against 
the  debt. 

It  is  probable  that  the  oath  of  a  bankrupt  debtor  in  a  pre* 
scribed  bill  would  be  admitted  to  establish  the  debt  against  his 
creditors.  Thb  was  allowed  in  one  case  ^,  and  it  seems  con-« 
sistent  with  the  general  rules  of  evidence  now  established  ^. 
In  a  recent  case  \  the  written  acknowledgment  of  the  debt 
in  a  bill,  within  the  years  of  prescription,  by  the  administra- 
trix of  the  original  debtor,  (though  the  latter's  estate  was  al- 
leged to  be  insolvent,)  combined  with  a  payment  made  by  her 
orders,  after  the  years  of  prescription,  of  interest  due  within 
them,  was  held  to  exclude  her  from  the  plea  of  prescrip- 
tion. 

It  seems  to  be  now  established,  that,  in  general,  no  acknow-* 
ledgment,  whether  express  or  implied,  as  by  markings  of  in- 
terest or  partial  payments  to  account  of  the  principal  sum, 
can  form  a  ground  of  action,  when  made  before  expiry  of  the 
six  years.  The  creditor,  after  he  has  suffered  prescription 
to  run,  is  bound  by  the  statute  to  prove  that  the  debt  is  still 
**  resting  owing."  But  neither  a  direct  acknowledgment  by 
the  debtor,  nor  the  acknowledgment  implied  in  a  marking  of 
interest  or  of  a  partial  payment,  when  made  before  expiry  of 
the  six  years,  affords  even  a  presumption  that  the  debt  con- 
tinues "  resting  owing"  after  the  six  years  ;  for,  although  the 
whole,  or  part  of  the  principal  sum  were  due  at  one  period  of 
the  six  years,  it  may  have  been  all  paid  before  they  expired. 
An  acknowledgment,  indeed,  granted  the  very  day  before  they 
elapse,  and  with  the  evident  view  of  establishing  the  debt, 
may  be  probably  held,  as  was  once  found  ^,  to  instruct  resting 
owing,  as  much  as  if  granted  after  the  six  years.  But,  unless 
in  such  special  circumstances,  no  acknowledgment  during  the 
six  years  can  have  this  effect,  because  it  does  not  afford  that 
proof  of  "  resting  owing"  which  the  creditor  is  required  to 

>  M*NicolI  V.  M'Neill.  29th  Nov.  1821,  1  S.  and  B.  175. 

*  Buchan  v.  Robertson  Barclay,  3l8t  Jan.  1787,  Morr.  11129. 
"  Tail  on  Evidence,  277 ;  1  Bel^  334;  2  ditto,  484. 

*  M*Tavisb  p.  Lady  6ahon,  25th  Jan.  1825,  F.  C. 

*  Lindsays  t).  MoffaU,  19th  May  1797,  Morr.  11137. 
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adduce.  It  has  been  said',  that  such  an  acknowledgment,  as 
it  proves  the  subsistence  of  the  debt  at  its  date,  ought  to  form 
the  commencement  of  a  new  term  from  which  prescription 
should  run,  and  that  this  new  period  of  prescription  cannot 
be  less  than  six  years.  But  this  doctrine  implies  a  misconcep- 
tion of  the  nature  of  such  an  acknowledgment.  If  the  acknow- 
ledgment forms  a  distinct  obligation,  then,  as  already  shewn, 
it  is  not  affected  by  the  sexennial  prescription.  But,  if  it 
does  not,  it  cannot  prove  the  subsistence  of  the  delit  during 
the  six  years,  because  the  bill  is  then  the  best  proof  of  it,  and 
the  currency  of  the  prescription  bears  reference  to  it  alone* 
But  when,  by  lapse  of  the  six  years,  the  bill  ceases  to  bo 
*'  of  force,  or  effectual  to  produce  diligence  or  action,**  the 
only  remaining  way  of  ^*  making  good  the  debt"  is  to  prove 
its  subsistence  at  that  time  by  the  debtor's  writ  or  oath,  and 
not  by  his  acknowledgment  during  the  six  years. 

The  same  principle  is  applied  to  the  triennial  prescription 
of  merchants*  accounts,  though  in  a  different  mode,  from  the 
different  nature  of  the  subject.  The  statute  establishing  that 
prescription  enacts,  that  all  actions  for  such  accounts,  '*  and 
<<  other  the  like  debts  that  are  not  founded  upon  written  ob- 
^*  ligations,  be  pursued  within  three  years,  otherwise  the  ere- 
<<  ditor  shall  have  no  action,  except  he  either  prove  by  writ 
<<  or  by  oath  of  his  party."  The  exception  here  stated, 
though  not  so  express  as  that  of  the  sexennial  act,  is  under* 
stood  to  mean,  that  the  creditor,  after  the  lapse  of  three  years, 
must  prove  the  subsistence  as  well  as  constitution  of  the  debt  *. 
No  doubt,  it  has  been  held,  that  a  note  holograph  of  tho 
debtor,  acknowledging  certain  furnishings,  proved  the  sub- 
sistence of  the  debt,  though  granted  before  expiry  of  the  three 
years  \  or  even  that  a  written  order  for  furnishings  entitled 
the  pursuer,  aftier  the  three  years,  to  prove  the  furnishings  by 
witnesses^.  But  the  original  debt  might,  from  its  nature, 
have  been  proved  by  witnesses  without  writing ;  and,  when 

*  Vide  opinions  of  the  majoritj  of  the  Court  In  Lindiays  Vt  MoflTats,  639, 
note  5.  A  simiUr  opinion  was  alio  expretaed  by  scYeral  of  the  Judge*  in  Vis- 
count Arbuthnot  p.  Douglas,  dd  March  1795,  Morr.  11133. 

*  1  Bell,  332 ;  Tait  on  Evidence,  i57. 

*  Donaldson  v.  Murray,  15th  Jan.  1766,  Morr.  Ill  10. 

*  Dickson  v.  Macaulay,  5th  July  1681,  Morr.  11090. 


WRITING  WITHIN  THE  SIX  YEARS.  611 

vritte*  eyidence  intervened,  it  formed  a  new  and  distinct 
ground  of  obligation.  It  was  therefore  presumable,  that  the 
debtor  would  not  settle  the  claim  without  taking  written  evi- 
dence of  its  payment  to  counteract  this  his  written  obligation. 
In  bills  or  notes,  on  the  contrary,  a  written  acknowledgment 
granted  during  the  six  years,  unless  it  forms  a  valid  obligatioi^ 
by  itself,  does  not  change  the  nature  of  the  claim,  since  the 
bill  or  note,  so  long  as  it  is  effectual,  forms  the  best  evidence 
of  the  debt.  It  therefore  continues,  during  the  whole  six 
years,  to  be  the  primary  obligation  to  which  alone  the  pre- 
scription bears  reference ;  and  hence  no  acknowledgment  of 
the  debt  can  prove  resting  owing  in  the  manner  required  by 
the  statute,  unless  granted  after  the  efficacy  of  the  bill  or 
note  has  ceased,  viz.  after  the  six  years. 

Although  the  doctrine  now  stated  may  be  considered  as 
settled,  the  Court  have  at  different  times  entertained  various 
opinions  regarding  it.  In  the  first  case  ',  they  adopted  the 
rule  now  established,  by  deciding  that  a  letter  to  the  creditor, 
written  on  the  date  of  the  bill,  and  inclosing  it,  though  it  ac- 
knowledged the  debt,  did  not  elide  prescription.  The  same 
principle  was  followed  in  the  next  case  ^,  in  which  the  Court 
distinguished  between  written  acknowledgments  granted  be- 
fore and  after  the  six  years,  by  deciding,  1^^,  That  markings 
on  a  bill,  in  the  debtor's  handwriting,  of  partial  payments 
made  during  the  six  years,  did  not  obviate  prescription  ;  2(f/y, 
That  a  letter  implying  an  acknowledgment  of  the  balance 
due,  and  written  by  the  debtor  to  the  creditor  during  the  six 
years,  was  ineffectual ;  but,  Zdly^  That  the  debt  was  proved 
by  a  letter,  written  by  the  debtor  to  the  creditor  after  the  six 
years.  In  a  subsequent  case  ^,  some  of  the  Judges  appear  to 
have  held,  that  an  acknowledgment  of  the  debt,  though  made 
during  the  six  years,  formed  a  terminus  from  which  a  new  sex- 
ennial prescription  ought  to  commence.  But  it  is  said  to  have 
been  the  general  opinion  of  the  Court,  that  no  such  acknow- 
ledgment could  interrupt  prescription  on  the  bill,  unless  it 
formed  in  itself  a  distinct  obligation.     This  doctrine  has  been 

1  Buchan  v.  Robertfton,  Barclay  and  others,  31  si  Jan.  1787,  Morr.  in28» 
•  Uuss«II  V,  Fairie,  23d  May  1792,  Morr.  11130. 
'  Viicount  Arbuthnot  v.  Douglas,  mniea,  640,  note  1. 

2s 


642  WRITING  WIl^IN  THE  SIX  YEARS. 

already   explained  ^     The    case   was   decided  on   another 
ground  *. 

In  the  next  case  ^  the  debtor  had  acknowledged  the  debt 
by  a  writing  dated  the  day  before  the  lapse  of  the  sexennial 
prescription*  It  was  therefore  yery  improbable  that  the  debt 
should  have  been  paid  next  day  ;  and,  indeed,  as  the  acknow- 
ledgment, being  an  inventory  of  the  deceased  creditor's  effects, 
including  the  bill,  which  the  debtor  subscribed,  was  granted 
evidently  to  establish  the  subsistence  of  the  debt,  there  was 
no  reason  to  think  that  the  debtor  would  have  paid  it  the  next 
day  without  taking  a  receipt.  Hence  this  document,  though 
granted  within  the  six  years,  was  unanimously  held  to  prove 
resting  owing.  This  decision,  proceeding  on  special  cir- 
cumstances, did  not  interfere  with  the  doctrine,  that  proof  of 
resting  owing,  after  the  six  years,  remains  with  the  creditor, 
and  that  it  cannot  generally  be  instructed  but  by  a  writing 
granted  after  the  six  years.  Seven  of  the  Judges  took  this 
view  of  the  matter,  resting  their  judgment  on  the  specialties 
of  the  case,  and  holding  that  no  written  acknowledgment 
granted  during  the  six  years  could  obviate  prescription,  un- 
less it  amounted,  as  they  conceived  the  acknowledgment  in 
question  to  do,  to  complete  proof  of  resting  owing.  But  the 
majority  held,  that  though  the  bill  was  cut  off  by  the  lapse  of 
six  years,  the  subsistence  of  the  debt  after  that  period  must 
in  every  case  be  ^'  determined  by  the  common  rules  of  law  ;'^ 
that  *'  a  clear  acknowledgment  of  resting  owing,  after  the 
*^  term  of  payment  of  the  bill,  and  within  the  six  years,  cer- 
<*  tainly  proves  the  debt  to  be  then  due,  and,  of  course,  forms 
"  a  new  terminus,  ft'om  which  prescription  must  commence  ;'* 
and  that,  *^  to  give  no  effect  to  an  acknowledgment  of  resting 
*^  owing  within  the  six  years,  in  any  case  where  there  is  a 
*^  possibility  of  the  bill  being  paid  before  their  completion, 
**  would  be  to  introduce  an  indefinite  and  arbitrary  course  of 
^*  prescription  unwarranted  by  the  statute,  the  length  of  which 
<*  would  depend  entirely  on  the  time  which  was  to  run  between 
<<  the  date  of  the  acknowledgment  and  the  expiration  of  the  six 
**  years,  and  which  might  be  only  a  year,  a  month,  a  week,  or 

>  Antea,  640.  *  Antea^  633. 

*  Liuduys  v.  Moffatt,  19th  May  1797,  Morr.  11140. 
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**  a  day,  according  to  circumstances."  It  has  beeii  already 
sbewn  ',  in  opposition  to  one  part  of  this  reasoning,  that  an 
acknowledgment  cannot  form  the  groond  of  a  new  course  of 
prescription  commencing  at  its  date^  but  that  the  prescription 
has  reference  solely  to  the  bill  or  note.  To  refuse  effect, 
therefore,  to  a  written  acknowledgment  granted  within  the  six 
years,  is  not,  as  here  maintained,  to  subject  the  acknowledg- 
ment to  an  arbitrary  course  of  prescription,  ending  with  the 
six  yeai^s,  and  consequently  varying  in  its  duration,  according 
as  the  acknowledgment  was  granted  a  long  or  a  short  period 
before  the  end  of  the  six  years ;  for  the  prescription  does  not 
refer  to  the  acknowledgment,  but  to  the  bill.  The  acknow- 
ledgment cannot  be  pleaded,  unless  to  prove,  notwithstanding 
prescription  of  the  bill  or  note,  that  the  debt  is  still  resting 
owing.  This  is  the  only  test  for  deciding  whether  it  is  avail- 
able or  not ;  and  the  reason  why  no  effect  is  given,  in  general, 
to  any  acknowledgments  but  tbose  granted  after  the  six  years, 
is  that  the  latter  do  prove  resting  owing ;  whereas  acknow- 
ledgments granted  during  the  six  years  do  not,  except  in  a 
few  peculiar  cases  such  as  that  now  cited. 

The  notion  adopted  by  the  majority  of  the  Court  in  this 
case,  of  a  new  course  of  prescription  beginning  from  the  date 
of  the  acknowledgment,  seems  to  have  been  borrowed  from 
the  doctrine  of  the  English  law,  that  a  promise  within  the  six 
years  bars  the  statute  of  limitations.  But  this  doctrine  is 
founded  on  principles  peculiar  to  the  law  of  England. 

A  similar  doctrine  with  that  now  mentioned  seems  to  be 
implied  in  the  opinions  expressed  in  a  subsequent  case  ^,  which, 
however,  as  already  shewn',  afforded  a  separate  ground  for  the 
decision.  But  the  law  was  at  last  settled  by  two  cases  %  as 
to  the  effect  of  markings  of  payment  of  interest  on  bills.  In 
the  first  of  these,  it  was  decided,  that  markings  of  interest  on 
a  bill,  made  during  the  six  years,  though  corroborated  by 
entries  of  the  same  payments  inserted  by  the  debtor  in  his 
books,  likewise  within  the  six  years,  did  not  prove  the  subsis- 

'  AnUa,  640,  et  seq. 

■  Campbell  v.  CampbcH  and  Stewart,  antea,  635,  note  1.  '  Ibid. 

*  Honiliurgh  v.  Beihune,  ]3cb  Feb.  1811 ;  Ferguson  o.  Bctftune,  7th  March 
18M,  F.  C. 
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tence  of  the  debt.     The  Lord  OFdinary's  interloeutor,  how- 
ever, was  founded,  not  on  these  entries  being  within  the  six 
years,  but  on  the  circumstance  of  their  being  made  more  than 
six  years  before  the  commencement  of  the  action.     It  is  not 
said  on  which  of  these  grounds  the  Court  adhered  to  his  Lord- 
ship's interlocutor.     In  the  second  case,  it  was  decided,  Ut^ 
That  such  markings  could  have  no  effect,  unless  made  in  the 
debtor's  handwriting ;  2<%,  That,  though  they  were,  those  made 
within  the  years  of  prescription  were  not  effectual ;  and,  d^y. 
That  other  such  markings  made  after  the  six  years  were  effec- 
tual to  prove  resting  owing.    There  was  in  these  cases  another 
question,  to  be  afterwards  noticed,  viz.  whether  the  debt,  after 
its  subsistence  was  proved  by  such  markings,  became  liable  to 
a  new  prescription  of  six  years.    But  the  decision  may  be  con- 
sidered as  establishing,  that,  in  general,  no  written  acknow- 
ledgment, by  the  debtor,  made  during  the  six  years,  will  prove 
resting  owing  after  the  bill  or  note  is  prescribed ;  as  the  doc- 
trine here  applied  to  markings  of  interest  is  applicable  to  all 
other  written  acknowledgments. 

In  an  action  of  accounting  for  rents  against  a  factor,  to 
whom  the  pursuer  had  accepted  a  bill  for  a  separate  debt,  which 
was  prescribed,  it  has  been  decided  that  the  defender  might, 
notwithstanding,  either  instruct  the  debt  by  separate  evidence, 
or  prove  that  he  had  paid  it  from  the  rents.  One  of  the  facts 
here  offered  to  be  proved  was  not  resting  owing,  but  that  the 
debt  had  been  paid,  and,  therefore,  it  did  not  fall  within  the 
provisions  of  the  12  Geo.  III.  c.  72'. 

Supposing  that  resting  owing  is  proved  by  a  written  ac*^ 
knowledgment,  it  is  a  question,  ^licther  the  debt  thereafter 
runs  a  new  sexennial  prescription  ;  or  whether  its  duration  is 
determined  by  the  rules  adopted  before  the  sexennial  prescript 
tion ;  or,  lastly.  Whether  it  is  like  other  personal  claims,  which 
are  subject  to  no  special  prescription?  This  question  was 
raised  by  one  of  the  Judges  in  a  case  already  cited  %  but  there 
was  no  occasion  to  determine  it.  In  another  case ',  the  Lord 
Ordinary  refused  effect  to  certain  markings  of  interest  holo- 

I  Thornton  v.  BaUoird,  18Ui  Dec.  ISS4v  13  S.  D.  B.SI9. 

•  RuMcU  V.  Fairie,  SSd  May  1798,  Morr.  11130. 

•  Honburgh  v.  BtUiune,  13lh  Feb.  1811,  F.  C. 
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graph  of  the  debtor,  as  they  were  made  more  than  six  year^ 
before  the  commencement  of  the  action.  But  it  does  not  ap- 
pear whether  the  Comi;  affirmed  his  Lordship's  interlocutor 
on  this  ground,  or  because  the  markings  were  also  dated  be- 
fore the  six  years  on  the  bill  had  elapsed.  In  another  case  ', 
however,  a  decision  of  the  point  seems  to  be  implied,  since  the 
validity  of  the  debt  contained  in  one  of  several  bills  was  there 
held  to  depend  on  the  question,  Whether  a  marking  of  interest 
on  it  in  the  debtor's  handwriting  had  been  made  in  1802,  more 
than  six  years  before  the  commencement  of  the  action,  or  in 
1803,  which  was  less  than  six  years  before  that  period.  The 
marking  was  ultimately  ascertained  to  have  been  made  in 
1803,  and  therefore  the  debt  was  sustained.  But,  notwith- 
standing this  decision,  (which  was  given  in  a  case  relating  to 
a  number  of  other  bills,  and  involving  various  other  points,) 
the  matter  may,  perhaps,  require  reconsideration.  There  is 
no  question  in  such  a  case  about  the  prescription  of  the  bill 
or  note ;  for,  as  the  six  years  of  its  currency  are  supposed  to 
have  elapsed,  it  is  no  longer  a  subsisting  document,  and  it  is 
only  the  debt  contained  in  it  which  the  debtor's  acknowledg- 
ment is  brought  to  prove.  But  the  sexennial  prescription  is 
applied  by  the  statute  to  the  bill  or  note  alone ;  and  there  is 
no  enactment  in  it  bearing,  that,  after  the  subsistence  of  the 
debt  is  proved  notwithstanding  this  prescription,  the  debt  like- 
wise shall  undergo  a  new  sexennial  prescription.  The  statute 
merely  points  out  a  mode  by  which  the  debt  may  be  made 
effectual,  notwithstanding  prescription  of  the  bill  or  note; 
and,  if  no  sexennial  prescription  is  applicable  to  it  when  thus 
revived,  it  can  only  be  subject  to  the  long  prescription,  or  to 
the  same  discretionary  period  of  presumptive  payment  to  which 
bills  were  formerly  liable.  Perhaps  the  same  grounds  which 
led  the  Court  to  adopt  the  last  of  these  alternatives  are  appli- 
cable to  this  case.  But,  in  another  case ',  where  a  marking 
of  interest  on  a  bill  made  by  one  acceptor  after  the  six  years, 
was  found  to  have  no  effect  against  a  co-acceptor,  the  Court 
is  said  to  have  held,  that,  as  the  debt  alone  is  revived  by  the 
debtor's  acknowledgment,  it  does  not  run  a  new  sexennial  pre- 

»  Ferguson  v.  Betbune,  7th  March  1811,  F.  C. 

*  ftMiidoeo.  Frame,  ISUi  Nov.  ISSi,  3  S.  and  D.  295. 
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scription,  but  can  only  be  subject  to  the  long  prescriptioD* 
It  may  be  expedient  that  the  debt  should  incur  a  sexennial 
prescription  like  the  bill  or  note;  but  this  can  only  afford 
reason  for  a  new  enactment.  In  one  case ',  of  a  bond  of 
caution,  where  the  cautioner  pleaded  the  septennial  limitation 
established  for  such  obligations  by  the  act  1695,  but  where  he 
had  granted  a  letter,  six  years  after  the  date  of  the  bond, 
acknowledging  hb  liability,  the  Court  decided  that  prescrip- 
tion must  run  from  the  date  of  the  letter,  and  not  from  the 
date  of  the  bond.  This  decision  could  only  have  proceeded 
on  the  ground,  that  the  letter  was  a  new  security  corrobora- 
tive of  the  former  obligation,  and  therefore  was  separately 
binding  on  the  cautioner,  unless  cut  off  by  the  statute.  But 
such  a  decision  is  not  applicable  to  the  present  question,  nor, 
indeed,  can  the  act  1695  afford  an  illustration  of  it;  since 
the  act  regarding  bills  must  be  construed  accordmg  to  its  own 
terms,  which  establish  a  distinct  claim  for  the  debt,  indepen- 
dent of  the  prescription  of  the  bill  or  note,  and  yet  do  not 
subject  that  claim  to  a  separate  course  of  prescription. 

As  the  Scotch  statute  excludes  action  or  diligence  on  the 
bill  or  note  after  the  six  years,  and  merely  allows  the  creditor 
to  prove  the  debt  by  the  debtor's  writ  or  oath,  it  follows,  that 
only  the  debtor  whose  writ  or  oath  is  obtained  can  be  thereby 
bound ;  and,  therefore,  that  neither  the  writ  nor  oath  of  one 
party  to  a  bill  or  note  can  prove  the  debt  against  other  par* 
ties.  Accordingly,  it  was  held ',  that  markings  of  interest 
made  after  the  six  years,  on  a  bill  by  one  of  three  joint  accep- 
tors, and  a  letter  by  him  admitting  that  the  bill  was  unpaid^ 
could  neither  of  them  prove  resting  owing  against  another  ac- 
ceptor. It  was  also  held  in  that  case,  that  the  circumstance 
of  a  dividend  having  been  drawn,  after  the  six  years,  from  the 
bankrupt  estate  of  one  of  the  acceptors,  could  have  no  effect 
against  the  others.  The  ranking  for  such  a  dividend  could 
not  be  more  available  than  a  decree  obtained  after  the  six 
years  against  one  acceptor,  which  has  no  effect  against  another 
acceptor.  It  has  been  since  decided  ^,  that  an  acknowledg- 
ment of  resting  owing  made  b/  one  acceptor  after  the  six 

*  Goriloiiv.  Campbell.  I9tli  Jan.  1715,  Morr.  11037-8. 

•  Houston  r.' Yuill,  31st  May  182:^,  1  S.  449,  F.  C,  and  i  S.  and  D.  H. 
■  McNeill  and  others  c  Blair,  3ht  Jan.  1823,  2  S.  174>  F.  C. 
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years  cannot  bind  his  co-acceptor ;  and '  the  same  dedsion  was 
given  as  to  a  marking  of  interest  made  on  a  bill  by  one  accep- 
tor after  the  six  years,  when  pleaded  against  another  acceptor, 
the  Court  holding  the  point  to  be  settled  by  the  previous  case. 
A  contrary  doctrine  is  held  in  England ;  but  no  argument  can 
be  safely  drawn  from  the  English  practice  under  one  statute, 
to  elucidate  the  construction  of  a  different  statute. 

From  the  statutory  rule  already  explained,  viz.  that,  by  the 
lapse  of  six  years  the  bill  or  note  ceases  to  be  a  ground  of 
diligence  or  action,  and  that  there  can  only  be  a  certain  spe- 
cified proof  of  the  debt  contained  in  it,  a  question  has  arisen. 
Whether  a  person  admitting  that  he  accepted  a  prescribed 
bill,  but  stating,  that  he  had  done  so  for  another  person's  ac- 
commodation, without  receiving  value,  is  thereupon  bound 
for  the  debt  ?  In  one  case ',  of  an  action  by  the  onerous  in- 
dorsee of  a  prescribed  bill  against  the  acceptor,  the  latter 
having  admitted  his  acceptance,  which  admission  was  held 
equal  to  his  oath,  and  not  stating  that  the  bill  was  paid,  but 
merely  that  he  had  accepted  it  without  value  for  the  drawer's 
accommodation,  the  Court,  holding  that  the  bill  was  unpaid, 
and  that  the  want  of  value  was  no  defence  against  an  onerous 
uidorsee,  decerned  for  payment.  The  defender  here  virtually 
admitted  that  the  money,  though  not  paid  to  him,  was  advanced 
on  the  faith  of  his  acceptance,  and  that  thus  he  became  bound 
for  it  as  money  had  and  received  to  his  use.  It  was  therefore  as 
much  his  debt  as  if  he  had  first  received  the  money,  and  then 
delivered  it  to  the  party  accommodated.  The  same  question 
has  been  since  more  deliberately  considered  in  two  other  cases, 
in  both  of  which  the  party  sued  having  deponed  to  facts  which 
proved,  that  the  amount  of  the  bill  had  been  advanced  to  the 
other  party  on  the  faith  of  his  obligation,  and  both  parties  ad- 
mitting that  they  had  not  paid  the  debt,  the  Court,  though 
by  the  narrowest  majority,  decided  against  the  defender'. 
The  principle  thus  established,  of  the  liability  of  an  accom- 
modation-acceptor on  a  prescribed  bill,  when  he  admits  that  its 

>  MMndoe  v.  Frame,  I8ch  Not.  1824,  3  S.  and  D.  296. 

'  Pliilp  V.  Milne,  15th  Jan.  1800,  Morr.  App.  to  Bill,  13. 

*  M'Ncill  and  others  v.  Dlair,  21st  Jan.  1825,  3  S.  and  D.  459.  and  F.  C.  ; 
Laidlaw  o.  Hamihon,  31st  May  1836,  4  S.  and  D.  636.  The  first  of  these 
cases,  after  an  appeal  had  been  entered,  was  compromised. 
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amount  has  been  advanced  on  the  faith  of  his  obligatioii,  has 
been  since  recognised  in  several  other  cases  ^  How  far,  in 
such  a  case,  the  oath  of  the  co-obligants  of  the  party  sued, 
regarding  the  constitution  of  the- debt,  or  its' not  bein^  paid 
by  him,  is  necessary,  or  effectusd  against  him,  shall-  be  after- 
wards considered.  But,  in  another  case',  where  one  of  two 
joint  obligants  in  a  prescribed  promissory-note  admitted  on  , 

oath  that  he  had  signed  it,  but  deponed  £hat  the  holder  had 
stated,  at  the  time,  that  it  would  never  form  a  debt  against  | 

him,  he  was  absolved  in  respect  of  his  oath. 

In  one  of  these  cases  here  referred  to ',  the  Court  remitted 
to  the  Lord  Ordinary  to  hear  parties  on  the  question  how  far 
the  defender's  obligation,  as  that  of  a  cautioner,  fell  under  the 
septennial  prescription  enacted  by  the  statute  1695,  c.  5,  as 
to  cautionary  obligations.  The  argument  on  this  point  was 
stopped  by  an  appeal;  but  the  same 'point  has  been  since 
discussed  before  the  same  Lord  Ordinary  in  another  case  ^ 
already  mentioned,  and  the  prescription  has  been  found  inajK 
plicable.  A  similar  decision  had  been  previously  given  in  the 
case  of  a  party  accepting  a  bill  which  was  addressed  to  an- 
other party  as  principal,  and  to  him  *<  as  security,  jointly  and 
^^  severally,"  and  who  was  found  not  entitled  to  plead  the  sep« 
tennial  prescription  against  the  holder  ^. 

After  the  six  years  have  elapsed,  as  there  is  no  longer  a 
claim  for  the  bill  or  note,  but  only  for  the  debt,  it  would  seem, 
that  the  summons  ought  to  conclude  for  the  debt,  and  that  the 
bill  or  not^  should  b6  libdled  on  only  as  indicative  of  the  mode 
in  whicb  the  debt'^^as  constituted*..  But  there  has  not  been 
much  strietness  in  enforcing  this  rule ''.     In  another  case  % 

though  the  fact  of  the  bUl  being  ^aixted  is  narrated  in  the 

•  1  ,  ... 

^  *  Wilson  V.  Strang,  3d  March  1830,  8  Si  I>.  B.  625,  and  Cbri»tt«  v  Hender- 
fton,  19th  June  1833,  USD.  B.  744-. 

•  Burd  V.  Littk'b  Trustei-s.  Slst  June  1^7,  5  S.  D«S20. 

•  M*Neill  V.  Blair,  6i7,  note  & 

•  M'Indoe  v    Frame,  645,  note  2. 

•  Sharp  V.  Hervey,  24th  June  1808.  Morr.  App.  v.  Bill,  28. 

•  Vid€  I  Bell,  394. 
'  In  Clarkson'ift  Trutteea  v.  GlUoo,  8ih  June  1820,  F.  C,  the  Court  nis- 

lained  action  4o  the  trffect  of  having  the  defender's  oath,  though  the  prctcribcd 
bill  had  l)een  tpecially  libelled  on.* 

•  M*Ncill  V,  Blair,  647,  note  3. 
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summons,  it  concUideft  spftrifirally,  im  terms  of  the  statute,  for 
the  debt  contained  in  the  biH.  On  the  other  hand,  in  a  late 
case  ',  action  was  sustained,  after  the  years  of  prescription, 
under  a  summons  which  libelled  soldj  on  the  bill,  it  being 
held  that  prescription  did  not  annihilate  the  bill,  but  merely 
raised  a  presumption  of  payment.  In  another  case ',  where 
the  summons  concluded  for  the  debt  contained  in  a  prescribed 
bill,  the  pursuer  was  not  allowed,  under  it,  to  found  on  do* 
cuments  granted  within  the  years  of  prescription,  and  alleged 
to  constitute  the  debt,  independently  of  the  bill. 

It  is  a  question.  Whether,  in  such  an  action,  it  is  necessary 
to  adduce  the  debtor's  writ  or  death,  in  all  cases,  to  prove 
resting  owing,  although  he  should  admit  it  judicially  in  his 
pleadings  ?  It  would  appear  that  such  an  admission  supersedes 
other  proof.  A  judicial  admission,  indeed,  though  in  a  writ- 
ten pleading,  can  scarcely  be  considered  as  an  acknowledg- 
ment by  the  debtor's  writ,  since  a  pleading  is  not  properly  his 
writ,  but  only  the  judicial  record  of  his  case.  But  the  statute 
merely  enacts  that  it  "  fnay  be  laicJuV  to  prove  the  subsistence 
of  the  debt  by  his  writ  or  oath,  and,  therefore,  it  does  not  seem 
to  exempt  this  species  of  action  from  the  rule  applicable  to 
all  actions,  viz.  that  the  proof  referred  to  is  to  be  led  only 
when  necessary,  and  cannot  be  required  when  the  defender's 
admission  supersedes  it.  The  defender  might,  indeed,  for- 
merly refuse  to  make  any  statement,  and  plead  the  statute  ' ; 
and,  although  the  statute  6  Geo.  IV.  c.  120,  and  the  act  of 
Sederunt  1828,  following  on  it,  now  enact,  that,  when  a  state- 
ment is  made  by  the  pursuer,  and  not  denied  by  the  defender, 
if  within  his  knowledge,  it  shall  be  held  as  admitted,  it  may 
be  doubted  whether  this  enactment  is  not  subject  to  an  im- 
plied exception,  (also  founded  on  statute,  and  not  recalled,) 
of  such  claims  as,  being  prescribed,  are  declared  to  be  prov- 
able only  by  writ  or  oath  of  party.  But,  if  the  party's  state- 
ment does  amount  to  an  admission,  it  must  have  the  usual 

*  Cbri»tie  o.  Henderson,  lOth  June  1833,  11  S.  D.  B.  7U,  F.  C. 

*  Stirling  v.  Ung,  4ih  March  1890,  8  S.  I).  B.  638. 

'  It  ban  been  decided,  that  a  party  is  not  bound  to  conftrxA  or  deny,  in  terms 
of  the  act  of  Sederunt,  tlien  subsisting,  where  hi«  oarb  w  the  only^noile  of  proof 
competent;    Dick  v.  Aytoun  and  Cassie,  '4^4-tli  Ftb.  1738,  Morr.  12041. 


650      EFFECT  OF  DEBTOk's  JUDICIAL  ADMISSION. 

effect  of  one.     This  doctrine  does  not  seem  to  be  doubtful, 
although  there  has  been  some  doubt  regarding  its  application. 
In  one  case  %  where  the  defender  merely  stated  certain  parti- 
culars regarding  the  debt  in  the  biU,  to  which  he  offered  to 
depone,  tLe  Court,  without  requiring  his  oath,  held  that  these 
particulars,  though  amounting  to  a  discharge  of  the  debt, 
formed  extrinsic  qualities,  which  could  not  be  admitted  with- 
out proof,  and  therefore  sustained  action  for  the  debt.     But 
the  parties  here  agreed  to  hold  the  defender's  statement  as 
equivalent  to  his  oath,  and  to  argue  upon  it  as  such.     In  a 
subsequent  case  *,  the  Court  holding,  that  the  defender's  state- 
ment was  an  admission  of  resting  owing,  decerned  ag^nst 
him  without  requiring  his  oath.     This  case  is,  therefore,  an 
authority  in  favour  of  thet  doctrine  now  stated.     Again  ',  it 
was  held  that  the  defender's  oath  was  necessary,  although  the 
pursuer  maintained  that  the  statement  in  his  pleadings  amount- 
ed to  an  admission  of  "  resting  owing."     The  majority  of  the 
Court  did  not  think  that  this  statement  amounted  to  such  an 
admission,  although  it  seems  to  have  been  held  that,  if  it  had 
been  clearly  made,  the  oath  would  have  been  unnecessary  ^. 
This  case,  therefore,  is  not  inconsistent  with  the  general  doc* 
trine  previously  established. 

In  another  case  ^,  where  two  of  three  acceptors  of  a  pre- 
scribed bill  admitted  that  they  had  signed  the  bill,  but  stated 
that  they  had  done  so  as  cautioners  for  the  other  acceptor, 
(who  made  no  defence,)  the  constitution  of  the  debt  was  found 
by  the  Sheriff  to  be  proved,  and  the  pursuer  was  allowed  to 
prove  its  subsistence  by  their  oaths,  which  was  held  to  be  done 
by  their  statement  that  they  had  not  paid  it.  The  Court  ad- 
hered to  this  judgment,  however,  on  the  ground  that  the  con- 
stitution of  the  debt  was  proved,  not  by  the  admissions  of  the 
defenders  alone,  but  by  markings  of  interest  beyond  the  years 
of  prescription,  in  the  hand  of  the  third  acceptor,  for  whose 

'  Uobertson's  Trustees  v.  Clarkson,  19lh  Nov.  1784*,  Morr.  13244. 

'  Philp  V,  Milne,  15th  Jan.  1800,  Morr.  App.  to  Bill,M3.  Vuk  alto  tbe 
Lord  Justice-Clerk's  and  Lord  Glenlee'a  remarks  on  that  ca:>e  in  Clarkson's 
Trufetees  v.  Gibson,  8th  June  1820,  F.  C. 

"  Clarksoni  o.  Gibson,  note  2. 

*  Vide  opinions  of  Lords  Craigie  and  Glenlec  in  this  case. 

*  Wilson  V.  Strang,  3d  March  1830,  8  S.  D.  B.  625. 
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behoof  the  bill  was  said  to  have  been  signed,  and  which  in- 
structed both  the  onerous  origin  of  the  debt,  and  that  it  was 
due  at  the  date  of  the  markings. 

But,  whether  the  pursuer's  claim  rests  on  the  defender's 
admission,  or  on  his  oath,  one  or  other  must  afford  complete 
evidence  of  resting  owing,  since  the  statute  throws  the  whole 
burden  of  proving  that  fact  on  him.  On  this  ground  it  may 
be  doubted,  whether  there  was  reason  for  holding,  in  a  previous 
case  ',  that  the  defender's  statement  established  the  claim ;  as 
it  merely  imported  that  the  defenders  had  signed  the  bill  as 
acceptors  for  the  accommodation  of  another  party,  and  not 
that  it  was  still  unpaid,  but  without  saying  any  thing  on  that 
subject,  referred  generally  to  the  plea  of  prescription.  In 
another  case  already  noticed ',  the  defender  admitted  on  oath 
that  he  had  not  paid  the  bill.  In  a  previous  case  ^,  where 
the  defender,  though  he  admitted  the  granting  of  the  bills, 
(stating,  however,  that  they  were  granted  without  value,  and 
were  struck  at  by  the  bankrupt  act,  33  Geo.  III.  c.  74,)  did 
not  admit  that  they  had  not  been  paid,  but  pleaded  prescrip- 
tion, and  that  the  pursuer  was  bound  to  prove  resting  owing 
by  his  writ  or  oath,  the  Court  were  not  satisfied  with  a  pre-- 
sumption  of  non-payment,  but  held  that  the  pursuer  must  prove 
it ;  and  thereafter  found  that  the  defender's  oath  was  neces- 
sary. In  an  earlier  case  *,  where  the  defender's  judicial  state- 
ment was  received,  both  by  the  parties  and  the  Court,  as 
equivalent  to  his  oath,  the  fact  of  non-payment  was  implied  in 
his  statement.  In  a  later  case  *,  where  an  action  was  brought 
for  the  balance  of  a  prescribed  bill,  eleven  years  after  it  be- 
came due,  and  the  defender,  on  a  reference  to  his  oath,  de- 
poned that  he  had  paid  this  balance  to  the  eldest  son,  (the 
mother  and  younger  children  being  in  right  to  the  note,)  but 
without  direct  proof  of  authority  from  them  to  the  son  to  re- 
ceive it,  though  the  authority  was  held  to  be  presumable  from 
their  subsequent  taciturnity,  both  as  to  principal  and  interest, 

I   Philp  v.  Milne,  650.  note  2. 

*  McNeill  and  others  v.  Blair,  an/ea,  647,  note  3. 

*  Clarkson  v,  Gibson's  Trustees,  648,  note  7. 

*  Robertson  t;.  Clarkson,  tuktea^  650,  note  I . 

*  Robertson  and  oUiers  v.  Thomson,  t?6th  Mny  1830,  8  S.  D.  B.  810. 
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contrasted  with  their  previous  urgency  for  payment,  the  Court 
decided  that  resting  owing  was  not  proved.  The  result  of 
these  decisions  appears  to  be,  that  non-payment  must  be  either 
directly  admitted,  or  proved  by  writ  or  oath. 

3dj  Nature  and  effect  of  the  oath. — Intrinsic  and  extrinsic 
qualities. — Mode  of  examination. — Holding  as  confessed. 

Another  question  is,  Whether,  on  reference  to  the  de- 
fender's oath,  he  will  be  absolved  in  all  cases  by  any  state- 
ment which  imports  either  the  original  nullity  or  extinction 
of  the  claim.  Here  the  same  distinction  must  be  observed 
with  regard  to  intrinsic  and  extrinsic  qualities  of  oaths  as 
in  other  cases  of  reference  to  oath.  The  points  referred 
are,  Isty  The  original  validity  of  the  claim  ;  and,  2d/y, 
Wliether  it  is  resting  owing ;  and  any  answer  which  directly 
meets  these  questions,  being  intrinsic  to  the  subject  of  the 
oath,  must  be  admitted  as  conclusive,  without  farther  evi- 
dence. As  to  the  constitution  of  the  claim,  it  has  been  held 
intrinsic  to  the  reference,  when  the  defender,  in  an  action  on 
certain  bills,  deponed,  that,  though  he  accepted  them,  he  did 
80  by  mistake,  imagining  them  to  be  receipts  for  money  ad- 
vanced to  him  on  account  of  a  son  of  the  drawer  \  This 
was  a  direct  answer  to  the  question,  whether  there  was  ever 
any  debt,  as  it  implied  that  there  was  none.  The  same 
ground  of  decision  was  followed ',  where  a  party,  being  sued 
for  the  amount  of  a  prescribed  receipt,  containing  also  a  pro- 
mise to  pay,  and  having  emitted  an  oath,  which  imported  that 
the  pursuer's  father,  to  whom  this  document  was  granted, 
had  at  first  refused  to  take  it,  as  he  said  that  he  owed  the 
defender  more  than  its  amount,  (which  statement  the  defender 
believed  to  refer  to  the  value  received  by  him  for  a  bill 
(produced)  previously  granted  by  him  to  the  defender's 
father,)  but  that  the  defender  presuaded  him  to  take  it  in  the 
meantime,  till  accounts  between  them  were  settled,  the  Court 
held,  though  by  the  narrowest  majority,  that  this  statement 
affected  the  constitution  of  the  debt  contained  in  the  note, 
and  was  therefore  intrinsic  to  the  reference.     The  minority 

*  Agiiew  9.  Macrae,  20th  Feb.  178^,  Morr.  13219. 

*  Fraser  v.  Frasvr,  27ih  June  1809,  F.  C. 
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held,  thflt  the  previous  bill  to  the  defender's  father  had  no 
connection  with  the  granting  of  the  note,  as  it  was  not  men- 
tioned at  that  time,  and  could  not  be  introduced  but  as  a 
ground  of  compensation ;  in  which  view,  being  prescribed, 
it  could  not  be  instructed  except  by  the  pursuer's  writ  or 
oath.  But  it  does  not  seem  to  have  been  disputed,  that,  if  it 
had  entered  into  view,  as  was  held  by  the  majority,  in  grant- 
ing the  note,  it  must  affect  the  constitution  of  the  debt  con- 
tained in  it.  As  to  the  constitution  of  the  debt,  there  is  reason 
to  doubt  the  soundness  of  the  decision  in  another  case ',  where 
the  acceptor  of  a  prescribed  bill  having  deponed,  on  reference 
to  his  oath,  that  it  was  granted  for  the  price  of  smuggled  goods, 
and  that,  though  he  had  not  paid  the  whole,  yet,  A'om  the  loss 
which  he  had  sustained  on  the  goods,  he  considered  himself  as 
Owing  nothing,  the  Court  held  the  first  of  these  statements  to 
be  an  extrinsic  quality  requiring  a  separate  proof ;  and  there- 
fore decerned  for  the  claim.  It  would  rather  appear,  that  it 
was  intrinsic  to  the  question,  whether  there  was  a  claim,  as  it 
tended  directly  to  establish  the  nullity  of  the  claim. 

As  to  the  subsistence  of  the  debt,  it  has  been  held ',  where 
the  debtor  in  a  bill  deponed,  that,  as  the  parties  discovered, 
after  the  bill  was  granted,  that  the  creditor  owed  him  more 
than  its  amount,  the  latter  had  agreed  to  cancel  the  bill,  which 
was  not  then  in  his  possession ;  this  was  an  intrinsic  quality 
of  the  reference,  seeing  it  "  proved  the  debt  not  to  be  owing." 
In  another  case  ^,  of  an  action  on  a  bill,  which,  however,  occur- 
red before  the  12  G.  III.  c.  72,  the  pursuer  having  ultimately 
referred  resting  owing  to  the  oath  of  the  defender,  who  de- 
poned, that  he  had  accepted  the  bill,  and  had  not  paid  it,  but 
that  the  creditor  in  it  had  received  sums  from  him  beyond  its 
amount,  and  had  agreed,  on  that  and  other  grounds,  to  give 
it  up  to  him,  the  Court  found  that  this  oath  did  not  prove 
resting  owing.  Both  these  cases  establish,  that  any  answer 
which  directly  proves  the  payment  or  discharge  of  the  debt, 
is  intrinsic  to  the  question  of  resting  owing. 

>  McNeill  ff'.  M*Kissock,  28th  Feb.  1804,  Morr.   App.  o.  Onih,  No.  1. 

■  Grant  v.  Grant's  Creditors,  June  1793,  Morr.  13221. 

'  Lady  ForiMter  o.  Lord  Elpliinstoue,  13th  Nov.  1742,  Murr.  lo21d. 
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On  the  other  hand,  when  the  defender  does  not  deny  Chat 
the  debt  is  resting  owing,  but  states  that  it  is  balanced  by 
a  counter  chiim,  this  is  a  quality  extrinsic  to  the  reference ; 
for  counter  claims  do  not  extinguiA  the  debt  ip*o  jure^  but 
merely  afford  a  ground  of  defence  or  of  separate  action,  in 
both  of  which  yiews  they  must  be  proved,  and  the  defender, 
therefore,  cannot  obtain  the  benefit  of  them,  merdy  by  intro- 
ducing them  into  an  oath  respecting  the  debt  in  question,  with 
which  they  have  no  proper  connection.  On  this  ground,  in' 
an  action  on  a  bill ',  brought  before  the  12  Geo.  III.  c.  72, 
resting  owing  being  referred  to  the  acceptor's  oath,  and  he 
haying  deponed  that  he  had  accepted  aiul  had  not  yet  paid 
the  bill ;  but  having  stated  that  his  debt  was  compensated  by 
a  sum  which  the  original  creditor  had  agreed  to  give  bim  for 
board,  and  by  other  claims,  the  Court  found,  that  he  could 
not  plead  compensation  on  such  claims,  except  in  so  far  as  he 
had  instructed  or  could  instruct  them.  A  similar  decision 
was  pronounced  in  another  case  ',  where  a  party  having,  in 
letters  written  after  the  lapse  of  prescription  on  a  promissory- 
note,  acknowledged  the  debt,  but  alleged  counter  claims,  it 
was  decided  that  these  claims  were  extrinsic,  and  must  be 
proved  aliunde. 

There  is  a  short  notice  of  two  early  cases ',  where,  in 
actions  on  bills,  payment  having  been  referred  to  the  pursuer's 
oath,  and  he  having  deponed,  that  he  had  got  a  partial  pay- 
ment, but  that  it  was  made  to  a  separate  open  account,  this 
was  held  to  be  extrinsic.  The  soundness,  however,  of  these 
decisions  may  be  questioned,  smce  the  oath  was  intrinsic  to 
the  pajrment  of  the  bill,  bemg  a  statement  that  it  had  not 
been  paid.  In  another  case  %  where  the  defender,  in  a  state- 
ment admitted  as  equivalent  to  his  oath,  alleged  that  he  had 
granted  a  bill  for  value  in  a  quantity  of  wine,  which  had  turn- 
ed out  so  bad  as  to  be  useless, — that  the  pursuer  had  told  him 
he  need  not  return  it,  as  nothing  was  to  be  charged  for  it,— 

<  Mitchell  V.  M*Ilney»  Uih  Feb.  1751,  Morr.  13241. 

*  Macdonalil  p.  Cmwrord,  7th  March  1834,  12  S.  D.  B.  533. 

*  Rcid  v.  Binning,  6tb  Jun.  1670  ;  Cameron  v.  Danskine,  Feb.  1830,  2  FoL 
Dict  295. 

*  Uobtrtfton  V.  Clarkson,  19th  Not.  1784,  Morr.  13244. 
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and  that  he  had  incurred  great  loss  in  using  means  to  rectify 
it,  the  Court,  holding  that  such  a  statement  resolved  into  a 
claim  of  compensation,  foimd  that  it  could  not  be  established 
except  by  a  separate  action.  It  related  to  transactions  which 
took  place  after  the  constitution  of  the  debt,  and  could  not 
affect  it  when  constituted,  except  by  compensation.  The  same 
decision  was  given  ',  where  the  acceptor  of  a  prescribed  bill 
having  deponed,  that  he  had  granted  it  in  exchange  for  another 
bill,  on  condition  that  the  terms  of  a  certain  lease  were  punc- 
tually performed,  and  that  there  was  now  an  arrear  of  rent 
under  the  lease,  besides  another  claim  for  a  business  account, 
the  Court,  holding  that  these  claims  resolved  into  a  plea  of 
compensation,  found  them  intrinsic  to  the  reference.  It  was 
pleaded,  but  without  success,  that  the  stipulation  as  to  the 
lease  entered  into  the  constitution  of  the  debt,  and,  at  any  rate, 
the  extent  to  which  that  could  form  a  ground  of  deduction  from 
the  bill,  depended  on  the  amount  of  the  claims  under  the 
lease,  which  the  defender  was  bound  to  instruct  by  separate 
evidence. 

In  another  case ',  the  defender,  in  an  action  on  a  prescribed 
bill,  having  deponed,  on  reference,  that  it  was  extinguished  by 
a  bond  for  a  sum  of  money,  which  he  had  granted  to  the  cre- 
ditor with  that  view,  this  statement,  being  contrary  to  the  terms 
of  the  bond,  which  bore  to  be  granted  on  a  different  account, 
was  held  to  be  extrinsic.  On  another  kind  of  question ',  viz. 
with  regard  to  the  value  given  for  a  bill,  which  was  referred 
by  the  acceptor  to  the  oath  of  the  holder,  his  son-in-law,  and 
the  latter  deponed,  that  the  bill  had  been  given  to  him,  af- 
ter his  marriage  to  the  acceptor's  daughter,  in  conformity 
with  a  promise  made  before  the  marriage,  that  he  should  have 
£.500  of  tocher  with  her,  the  Court,  holding  that  the  allega- 
tion of  this  promise  was  extrinsic,  and  influenced  also  by  the 
improbability  of  the  st^ement,  from  the  circumstances  of  the 
parties,  and  by  strong  presumptions  of  fraud,  suspended  a 
charge  on  the  bill.  It  was  suggested  that,  if  the  bill  had 
been  dated  before  the  marriage,  and  had  been  sworn  to  have 

I   Rankine  v.  Adair,  29th  June  1799,  Morr.  13M5. 

•  Williamion  v.  Peacock,  Uth  Dec.  1810,  F.  C. 

•  Hallidajr  tr.  Halliday,  13th  Dec.  1826,  5  S.  D.  116. 
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been  given  at  the  time  of  the  alleged  promise,  and  as  the. 
tocher,  the  result  might  have  been  different. 

It  has  been  decided,  that  a  statement  on  oath,  that  the  cre- 
ditor agreed  to  a  composition  contract,  (the  efficacy  of  the 
contract  depending  on  the  accession  of  other  creditors,  which 
required  to  be  proved  by  separate  evidence,)  is  extrinsic,  and 
cannot  be  held  as  included  in  the  reference  by  the  creditor. 
But  the  Court  allowed  parties  to  be  heard  as  to  the  effect  of 
the  composition  contract  ' .  The  proof  of  the  accession  of  the 
other  creditors  failed. 

The  doctrine  now  stated  would  apply  equally  to  the  defend- 
er s  judicial  statements  as  to  his  oath,  in  any  case  where  it  may 
become  a  question,  whether  such  statements  admit  resting 
owing ;  those  parts  of  them  which  affect  the  constitution  or 
subsistence  of  the  debt  being  intrinsic  to  the  proper  subject 
of  the  process,  but  those  which  relate  to  counter-claims  being 
extrinsic.  If,  however,  there  should  be  a  doubt  whether  such 
statements  admit  resting  owing,  the  pursuer  must  prove  it  by 
the  defender's  writ  or  oath. 

Although  the  defender,  when  reference  is  made  to  his  oath, 
is  the  pursuer's  only  witness,  by  whose  evidence  he  must  prove 
that  the  debt  was  constituted,  and  is  resting  owing,  the  de- 
fender cannot  confine  himself  to  a  general  answer,  that  the 
debt  never  existed,  or  has  been  paid,  but  must,  like  other 
witnesses,  answer  all  special  interrogatories  on  these  two 
points,  otherwise  he  will  be  held  as  confessed.  The  same 
principle  is  applicable  here,  which  was  applied  in  a  reference 
to  an  indorsee's  oath,  regarding  the  value  which  he  gave  for 
a  bill  *.  But,  in  a  case '  where  reference  was  made  to  the 
representative  of  a  deceased  debtor,  and  he  deponed  that  he 
never  heard  of  the  bill,  and  did  not  know  whether  it  was  pud 
or  not,  the  Court  dismissed  an  action  for  the  debt ;  for  the  de- 
fender could  not  be  held  as  confessed,  as  he  neither  knew  nor 
was  bound  to  know  any  thing  regarding  the  bill,  and,  on 
the  other  hand,  the  pursuer  had  failed  in  his  proof  of  resting 

• 

I   Brown  v.  M'Intyre,  2Gth  June  1828,  6  S.  and  D.  1022;   Ut  June  18S0, 
8  S.  D.  B.  847. 

•  Swan  0.  Swan,  1780,  Morr,  M18,  mttea,  108. 
"  Stirling  v.  Hendersot),  1 1th  March  1817,  F.  C. 
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owing  >.  On  the  other  hand ',  when  a  person  who  was  sued 
for  the  amount  of  a  prescribed  note  granted  by  a  company  to 
which  he  belonged,  admitted,  on  reference  to  his  oath,  the 
constitution  of  the  debt,  and  stated  that  he  had  never  paid  it, 
—that  he  did  not  know  of  any  of  his  partners  having  done 
so, — ^that  none  of  them  had  made  any  claim  against  him  on* 
that  account, — and  that,  though  one  of  them  had  undertaken 
to  collect  the  funds,  and  pay  a  composition  oh  the  debts,  he 
did  not  know  that  this  was  done,  the  Court,  altering  the 
Lord  Ordinary's  interlocutor,  held,  by  a  majority,  that  the 
debt  was  resting  owing,  reserving,  however,  to  the  defender 
to  prove  that  it  had  been  paid  by  composition.  It  appears  to 
have  been  held,  that,  as  the  constitution  of  the  debt  was  ad- 
mitted, the  defender  was  bound  to  have  ascertained,  and  stat- 
ed positively  whether  it  was  paid  or  not,  seeing  it  was  his  own 
proper  debt ;  (the  Court  being  of  opinion,  that  there  was  no 
distinction  in  this  respect,  whether  the  debtors  owed  it  as 
partners  of  a  company,  or  as  individuals);  and  that,  as  he 
had  failed  to  do  this,  there  arose  thence  a  presumption  of  rest* 
ing  owing  against  him.  This  presumption  was  the  stronger, 
as  he  did  not  state,  from  his  own  knowledge,  that  the  creditor 
in  the  bill  had  agreed  to  accept  the  alleged  composition  from 
the  company.  It  has  been  decided,  that,  when  the  creditor 
in  a  bill,  on  a  reference  by  one  of  the  obligants  in  it  as  to  a 
payment  made  by  him,  depones  that  it  was  made  on  another 
ficcount,  the  other,  obligant  cannot,  in  the  face  of  such  an 
oath,  be  allowed  to  prove,  by  other  evidence,  that  this  pay- 
ment was  truly  made  to  account  of  the  bill  ^.  Lastly,  in  a 
case  *  where  iaction  was  brought  by  the  drawer  and  holder  of 
a  bill,  twelve  years  after  it  had  become  due,  against  two  of 
four  acceptors,  (one  of  the  other  acceptors,  for  whose  accom- 
modation it  had  been  accepted,  having  died,  and  the  other 
having  become  bankrupt,  before  action  was  raised  on  it,)  and 
the  two  defenders  deponed  that  they  accepted  it  for  the  de- 
ceased acceptor's  accommodation,  but  that  they  did  not  know 

'  Stirling  V.  Henderson,  lltb  March  1817,  F.  C. 

■  Stewart  v.  Stewart,  5th  Dec.  1823,  2  S.  and  D.  558,  F.  C. 

■  Bcattie  v.  Haliburton,  25th  Jan;  1627.  5  S.  and  D.  236. 

*  Chriatien.  Henderson,  lOth  June  1833, 11  S.  D,  B.744,  F.  C.  Reference 
was  also  made,  in  this  ease,  to  a  previous  unreported  case,  Harvey,  9th  July 
1825,  as  supporting  the  judgment. 
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whether  money  was  got  for  it  or  not,  or  whether  it  had  been 
paid  or  not,  and  no  other  oaths  were  taken,  a  majority  of  the 
whole  Court  decided,  that  resting  owing  was  proved*  It  ap- 
pears thus  to  be  held,  that,  if  one  of  sereral  acceptors  admits 
on  oath  that  he  has  not  paid  a  bill,  and  cannot  state  that  any 
of  the  other  acceptors  has  paid  it,  the  debt  must  be  considered 
as  resting  owing,  though  one  of  the  parties  not  sued  is  the  per- 
son for  whose  behoof  it  was  granted,  and  who  may  possibly 
haye  paid  it.  Several  Judges  dissented  strongly  from  this 
decision. 

If  a  party  has  been  regularly  cited  to  appear  in  an  action 
for  the  debt  in  a  bill  or  notCi  and  a  reference  is  made  to  his 
oath,  even  in  absence,  (proper  notice  of  the  reference  being 
given  to  him,)  it  would  appear,  that,  on  his  failing  to  appear 
and  depone  on  the  reference,  he  will  be  held  as  confissaed, 
so  as  to  exclude  him  from  afterwards  opening  up  the  decree 
pronounced  against  him.  But  such  a  reference  must  be  made 
by  a  regular  judicial  act,  and  a  summons  containing  a  clause 
of  reference,  followed  by  an  ordinary  decree  in  absence,  cao» 
not  have  the  effect  of  a  decree  pro  confeuo  '• 

Although  the  creditor  should  establish  resting  owing  by  the 
debtor^s  writ  or  oath,  he  will  not  be  entitled  to  use  summary 
diligence,  though  the  protest  on  the  bill  or  note  has  been  re* 
gistered  within  the  six  months  prescribed  by  statute^  and  it 
may  be  doubted  whether  such  diligence^  if  raised,  could  be 
turned  into  a  libel.  But  no  case  appears  to  have  occurred  en 
that  question. 


»  *^ 


Nicholion  t.  Maclcod^  83d  Nov.  1610.  F.  C. 
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Section  III. 
Limits  of  the  Sexennial  Prescription. 

1.  Exception  of  minority. 

It  has  been  already  mentioned  %  that,  by  the  12  Geo.  IIL 
§  40,  "  the  years  of  the  minority  of  the  creditors  in  such  notes 
"  or  bills  shall  not  be  computed  in  the  said  six  years.**  This 
enactment,  from  its  tentas,  was  probably  meant  to  apply,  not 
merely  to  the  payees  in  bills  or  notes,  but  to  creditors  by  in^ 
dorsation,  who,  indeed,  require  the  exception  as  much  as 
payees.  Such  indorsees  appear  to  have  this  benefit,  although 
the  previous  holder,  himself  a  major,  should  indorse  the  bill 
or  note  to  a  minor  the  day  before  the  lapse  of  the  six  years  | 
for,  though  the  years  of  prescription  would  thus  be  extended 
during  the  whole  minority,  while  they  would  have  expired 
immediately  if  the  bill  or  note  had  remained  with  the  payee^ 
this  is  a  consequence  of  the  negotiability  of  such  documents* 
The  efficacy,  however,  of  such  an  indorsation  must  depend 
on  the  fact  of  its  being  made  during  the  six  years.  If,  there* 
fore,  it  is  made  afterwards,  but  dated  within  that  period,  or 
not  dated  at  all,  in  which  case  it  is  presumed  to  be  of  the 
same  date  with  the  bill,  it  will  notwithstanding  be  competent 
to  prove  the  true  date  of  making  it,  as  it  is  a  fraud  against  the 
statute. 

Minority  cannot  be  pleaded  by  parties  who  have  no  direct 
title  to  the  bill,  but  are  merely  interested  in  it  as  legatees 
under  a  trust-deed,  when  it  is  granted  to  one  of  the  trustees 
personally  for  part  of  the  trust-funds.  In  such  a  ease,  the 
trustee,  or,  on  his  death,  his  executor,  is  entitled  to  exact 
payment  *•  This  seems  to  follow,  though  the  bill  or  note  were 
taken  payable  to  him  by  the  denomination  of  trustee ;  for,  al- 
though his  executor  would  not  probably  be  entitled,  in  that 
case,  to  exact  payment,  as  trusts  are  not  transmissible,  and 

'  AnUa,  628. 

*  This  wat  one  of  the  points  decided  in  M'Mcill  and  others  t>.  Blair,  31st  Jaik 
1823,  2  S.  and  D.  174»  F.  C. 
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though  the  parties  interested  under  the  trust  might  have  an 
equitable  right  to  bring  an  action  for  payment,  in  which  action 
the  bill  or  note  might  be  produced  iij  proof  of  their  interest, 
yet  they  are  not  properly  creditors  in  terms  of  the  statute. 

2.  Outlawry. 

It  is  no  objection  to  the  currency  of  the  sexennial  prescrip- 
tion, that  the  debtor  in  the  bill  had,  during  the  whole  or  a 
part  of  it,  been  under  sentehce  of  outlawry  * ;  for  the  statute 
makes  no  such  exception ;  and,  indeed,  aa  outlawry  merely 
affects  the  rights  of  the  person  outlawed,  it  does  not  appear 
to  render  an  action  against  him  incompetent,  though  it  cuts 
off  his  right  to  defend  himself  against  it. 

3.  Claims  not  appearing  ex  facie  of  bills  or  notes. 

The  sexennial  prescription  applies  only  to  claims  appearing 
on  the  face  of  bills  or  notes,  and  not  to  separate  claims  from 
transactions  connected  with  them.  It  has  therefore  been  de- 
cided %  that  it  does  not  apply  to  an  acceptor's  claim  of  re- 
imbursement for  haying  paid  certain  bills  accepted  by  him  for 
the  drawer's  accommodation,  since  that  is  a  separate  debt 
arising  from  the  advance  of  the  money,  as  to  which  the  bill 
is  merely  an  article  of  evidence,  or  to  a  claim  of  indemnity 
by  an  acceptor  against  a  co-acceptor,  for  whose  accommoda- 
tion he  had  subscribed  the  bill '.  The  same  doctrine  seems 
applicable  to  the  drawer's  claim  of  recourse,  when  he  is  not 
likewise  payee,  against  the  acceptor,  since  he  claims,  not  as 
a.  creditor  on  the  bill,  but  only  for  indemnity,  after  he  has  paid 
it  to  the  proper  creditor.  The  exception  in  favour  of  minors, 
which  provides  only  for  the  ^^  minority  of  the  creditors  in  such 
'^  bills  or  notes,"  seem  to  prove  that  the  statute  had  in  view 
only  the  case  of  direct  creditors. 

4.  When  Scotch  prescription  is  applicable  ? 

The  question,  whether  the  Scotch  prescription  or  the  Eng- 
lish statute  of  limitations  applies  to  a  bill  or  note,  seems  to  de- 
pend on  the  fact  where  it  is  made  payable,  as  it  will  be  pre* 
«umed  that  the  parties  meant  the  contract  to  be  regulated  by 

'  Brodie  V.  Sheddun,  20th  Feb.  1821,  F.  C 

*  Raltton  V.  Lamont,  23d  May  1792,  Morr.  1533,  11130.  F»d«  alto  Sou- 
tars  0.  Soutar,  29tb  June  1627,  5  S.  and  D.  876,  at  to  the  inapplicability  of  the 
■exennlal  preicription  to  a  letter  of  relief  granted  by  two  acceptors  of  a  bill  to 
th«ir  co-acceptor. 

•  Jolly  and  HusbMid  v.  McNeill,  tSdi  May  1829,  7  S.  and  D.  666. 
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{he  law  of  the  country  in  which  they  wished  it  to  be  performed. 
Thus,  the  English  statute  being  pleaded  against  an  action 
brought  on  a  bill  drawn  in  Virginia,  but  payable  in  Scotland, 
the  Court  repelled  the  plea,  and  held  that  the  Scotch  law 
was  applicable '.  In  another  case,  the  converse  of  this  rule 
was  applied,  by  sustaining  a  defence  on  the  statute  of  limita- 
tions, against  an  action  on  a  note  which  had  been  granted  by 
the  debtor  then  residing  in  London,  to  the  creditor,  who  was 
also  residing  there,  payable  on  demand,  but  on  which  no  de- 
mand.had  been  made  for  six  years  from  its  date,  though  the 
debtor  remained  in  England  during  all  that  period '.  It  was 
argued,  that,  as  the  note  was  payable  on  demand,  and  as  both 
parties  lived  in  England  at  the  time  of  granting  it,  they  must 
have  intended  that  it  should  be  paid  in  England.  The  Eng- 
lish statute  had  been  previously  found  applicable  ^  to  a  note 
granted  in  England,  and,  as  is  to  be  presumed,  made  payable 
there,  though  the  place  of  payment  is  not  specified  in  the  re- 
port. Indeed,  the  law  of  the  place  of  payment  seems  to  re- 
gulate the  performance  of  any  contract  in  all  respects.  For 
instance,  in  the  case  ^  of  a  bill  drawn  by  a  person  abroad 
pn  a  party  residing  in  Scotland,  and  payable  in  Scotland,  the 
•Court  held,  though  the  bill  was  not  accepted,  that  it  was  not 
a  foreign  but  a  Scotch  debt,  and  that  therefore  the  drawer 
could  not  suspend  diligence  raised  on  it  in  Scotland,  on  the 
ground  of  his  having  got  a  certificate  of  discharge  under  a 
commission  of  bankruptcy  at  New  York.  On  the  other  hand, 
a  merchant  in  Berwick  having  granted  a  bill  payable  there 
for  part  of  the  price  of  goods  which  he  had  bought  in  Scot* 
land,  and  which  were  deliverable  there,  the  Court  decided 
that  the  bill  was  an  English  debt,  and  was  discharged  by  an 
English  certificate,  though  they  also  held  that  the  certificate 
did  not  bar  action  and  diligence  for  the  remainder  of  the  price, 
which  they  considered  to  be  a  Scotch  debt  ^.  Again,  it  was 
decided^,  that  an  English  certificate  barred  proceedings  against 
^he  drawers  of  a  bill  drawn  in  Scotland  but  payable  in  Lon-r 

'  Rogers  v.  Cailicart  and  Ker,  25ih  July  1732,  Morr.  4507. 

.  ■  Lord  Lovat  v.  Lord  Forbes,  2d  Dec.  1742,  Morr.  4513. 

•    ■  Grove  o.  Gordon,  Nov.  1740,  Morr.  4511. 

*  Armour  v.  Campbell,  2l6t  Jan.  1792,  Morr.  4476. 

*  Watson  V,  Renton,  21st  Jan.  1792,  Morr.  4582. 

'  Royal  Bank  v.  Scott,  Smith,  Stein  and  Co.,  20th  Jan.  1813,  P.  C. 


662       ENGLISH  AND  8COTCU  I'UESCHII'TION,  &C» 

ddn,  and  which  the  drawees,  also  residing  in  London,  had 
accepted.  On  the  principle  of  a  case  previously  cited  ',  this 
must  have  been  the  decision,  whether  the  bill  had  been  ao* 
eepted  or  not.  From  a  doctrine  which  was  established  in  the 
case  last  cited,  viz.  that  an  English  commission  must  receive 
effect  against  the  bankrupt's  moveable  estate  in  Scotland,  the 
certificate  must  have  been  effectual,  although  the  bill  had  been 
considered  as  a  Scotch  debt ;  and  so  far,  the  doctrine  held  in 
a  previous  case,  that  an  American  certificate  of  bankruptcy 
did  not  discharge  a  Scotch  debt,  appears  to  be  overruled.  But 
the  Court,  besides,  held  that  the  debt  in  the  case  last  cited 
was  an  English  debt. 

On  the  same  principles,  in  an  action  *  on  a  bUl  accepted 
in  Scotland,  but  payable  in  Ix)ndon,  and  said  to  have  been 
acquired  there  by  the  pursuers,  under  circumstances  which 
would  have  excluded  them  in  England  from  suing  on  it,  this 
allegation  was  held  to  be  provable  by  such  evidence  as  would 
have  been  competent  in  England.  In  another  case,  of  m 
action  on  bills  accepted  by  English  bankers,  and  payable  in 
England,  against  the  payee  and  indorser,  who  resided  in  Scot* 
land,  the  Court  decided  that  the  debt,  even  as  to  the  indorser, 
was  an  English  debt,  and  fell  under  the  English  statute  of  li» 
mitations  ^. 

In  some  of  the  cases  reported  under  this  head,  it  has  been 
farther  discussed,  how  far  an  exception  made  against  the  Eng* 
lish  statute  of  limitations,  by  4th  Anne,  c.  16,  §  19,  in  case 
the  debtor  should  be  beyond  seas,  during  the  six  years,  or  any 
part  of  them,  applies  when  he  was  resident  in  Scotland, 
during  that  period.  In  one  case  \  the  exception  is  said  to 
have  been  held  inapplicable,  partly  "  because  the  defender 
^*  was  in  England  when  the  cause  of  action  accrued,  and  o/io 
*^  because  the  statute  of  limitation  is  onfy  suspended  while  the 
**  debtor  is  ^  beyond  seas,*  which  are  the  words  of  the  statute" 
This  construction  of  the  statute  of  Anne,  which  appears  to 
foe  well  founded,  was,  however,  departed  from  subsequently  % 

'  Armour  v.  Campbell,  661,  note  4i._ 

*  Glyn  and  Co.  9.  Julimton  and  Co.,  8th  June  1830,  8  S.  and  D.  889. 

■  Rickman  and  Parry  v.  M*Lauclilan,  24xh  May  1827,  5  S.  and  D.  700, 
F.  C. 

*  GroTt  V.  Gordon,  Ut  Not.  1740,  Morr.  4510. 

*  RM|toa*a  Trutteei  v.  BaiUic,  7th  July  1755,  Morr.  4516. 
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in  an  action  on  a  promissory-note  granted  and  payable  in  Lon- 
don by  a  Scotch  factor  to  his  English  constituent,  for  the 
balance  of  rents  received  in  Scotland,  as  ascertained  by  an 
account  which  had  been  fitted  between  the  parties  in  London. 
As  the  debt  was  here  undoubtedly  English,  the  competency 
of  pleading  the  statute  of  limitations  against  it  was  not  ques- 
tioned. But,  as  the  debtor  had  resided  in  Scotland  during  the 
years  of  limitation,  the  Court  held  that  the  pursuer  was  entitled 
to  plead  the  exception  now  mentioned,  as  if  the  debtor  had 
been  ^^  beyond  seas,"  which  was  interpreted  to  mean  beyond 
the  jurisdiction  of  the  EngUsh  Courts.  This  construction^ 
which  is  not  said  to  have  been  warranted  by  any  EngUsh 
authorities,  appears  to  be  extremely  doubtful.  In  a  subse- 
quent case ',  where  the  Irish  statute  of  limitations  was  pleaded 
against  an  action  on  a  promissory-note  granted  in  Ireland  and 
payable  there,  an  exception  in  that  statute,  (copied  from  the 
English  statute  of  4  Anne,)  of  the  case  where  the  debtor  is 
**  beyond  seas,"  was  held  to  apply,  as  the  debtor  had  resided 
chiefly  in  Scotland  from  the  time  when  the  note  was  granted. 
But  this  case  fell  within  the  words  of  the  exception,  as  the 
debtor's  residence  had  been  <<  beyond  seas"  with  reference  to 
Ireland. 

'  M*Neill  V.  M'Neill,  8d  March  1761,  Morr.  4517. 
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CHAPTER  IX. 


OF  BILLS  AND  NOTBS  AS  AFFECTBD  BY  INSOLVENCY  OR 

BANKRUPTCY. 


-  Wb  have  hitherto  discussed  the  constitution,  transmission 
and  enforcement  of  bills  or  notes,  on  the  supposition  that  all 
parties  concerned  in  them  are  solvent.  It  is  now  to  be  con- 
sidered what  effSect  the  insolvency  or  bankruptcy  of  the  parties 
by  or  in  whose  favour  a  bill  or  note  is  granted,  by  or  to  whom 
it  is  transferred,  or  by  or  against  whom  payment  is  to  be  en- 
forced, has  on  the  rights  connected  with  it. 

In  discussing  this  subject,  it  is  necessary  to  distinguish  be- 
tween the  nature  and  effects  of  insolvency  and  bankruptcy. 

Insolvency,  or  the  mere  inability  of  a  person  to  pay  his 
debts,  whatever  obligations  it  may  create  between  the  debtor 
and  his  creditors,  does  not  alter  his  relation  to  third  parties 
ignorant  of  it,  or  invalidate  their  dealings  with  him.  But  if 
it  has  become  notorious,  he  is  then  said  to  be  bankrupt.  The 
first  statutory  definition  of  bankruptcy  in  Scotland  was  given 
by  the  act  1696,  c.  5 ;  and  that  definition,  as  amended  by  the 
last  bankrupt  statute',  forms  now  the  legal  description  of 
bankruptcy.  According  to  the  first  of  these  acts,  ^'  if  any 
*'  debtor  under  diligence  by  homing  and  caption  at  the  in- 
"  stance  of  his  creditor,  be  either  imprisoned,  or  retire  to  the 
"  Abbey,  or  any  other  privileged  place,  or  flee  or  abscond 
**  for  his  personal  security,  or  defend  his  person  by  force,  and 
•>  be  afterwards  found,  by  sentence  of  the  Lords  of  Session, 
**  to  be  insolvent,"  he  shall  be  considered  as  notour  bankrupt, 
on  the  ground  of  diligence  by  lioming  and  caption  and  insol- 
vency taken  together,  coupled  either  with  imprisonment,  *^  or 

>  54  G«o.  IIL  c.  137,  $  I. 
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**  retiring,  or  flying,  or  absconding,  or  forcible  defending,** 
and  that  from  the  date  either  of  his  imprisonment  or  retiring, 
&c.  The  last  bankrupt  statute  ',  in  order  to  provide  for  those 
cases  in  which  the  debtor  is  out  of  Scotland,  or  is  not  liable 
to  imprisonment,  *'  by  being  in  the  sanctuary,  or  by  reason  of 
*'  privilege  or  personal  protection,"  enaots,  that,  in  all  these 
cases,  ^*  a  charge  of  homing  executed  against  him,  together 
with  either  an  execution  of  arrestment  of  any  of  his  effects, 
not  loosed  or  discharged  within  fifteen  days  after  the  date 
^'  thereof,  or  an  execution  of  poinding  of  any  of  his  move- 
<'  ables,  or  a  decree  of  adjudication  of  any  part  of  his  heritable 
'<  estate,  for  payment  or  security  of  debt,  shall,  when  joined 
^<  with  insolvency,  be  held  a  sufficient  proof  of  legal  bank- 
*<  ruptcy,'*  equivalent  to  the  bankruptcy  defined  in  the  act 
1696,  from  the  time  when  the  charge  of  homing,  combined 
with  one  or  other  of  the  several  kinds  of  diligence  above  men* 
tioned,  shall  be  executed.  This  statute  farther  enacts,  that 
every  person,  whether  residing  in  Scotland  or  not,  whose  estate 
shall  have  been  sequestrated  under  the  authority  of  that  or 
former  statutes,  shall  be  accounted  a  notour  bankrupt  from 
the  date  of  the  first  deliverance  of  the  Court  on  the  petition 
for  his  sequestration.  Although  proof  of  insolvency  is  legally 
required  in  most  of  these  cases,  it  is  seldom  necessary  in  fact, 
as  the  other  requisites  often  afford  in  themselves  a  proof  of 
insolvency  *. 

Notwithstanding  bankruptcy,  the  bankrupt  reaains  vested 
with  the  right  both  to  his  personal  and  heritable  estate,  ifl 
eititled  to  enforce  all  obligations  previously  contracted  in  his 
&vour,  and  is  m  titulo  to  all  bills  or  notes  granted^  drawn  or 
mdoraed  to  him.  With  reference  to  this  subject,  mxpftmag 
that  a  person  who  has  bought  gooda  from  another  draws  a  bill, 
or  indorses  a  bill  or  note  to  him  far  the  price,  on  the  fiiith  of 
receiving  the  goods,  and  the  seUer  beemnes  bankrupt  before 
delivery,  a  question  has  been  rused^,  how  far  he  can  recall 
his  drafts  or  indorsements  ?  This  question  also  occurs,  when 
a  banker  gives  drafts  or  indcMrsonents  at  short  dales,  in  ex- 
change for  bills  at  hmg  dates,  and  attempts  to  recall  tiiem,  in 
consequence  of  the  acceptors  of  the  long-4ated  biUa,  and  the 

1  54  Geo.  III.  c.  137,  $  1.  "2  Bell,  166. 

'  Glen,  337,  2J  edit. 
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payees  of  his  drafts  or  indorsements  who  gaye  him  these  bills 
fiuliog  before  they  become  due?  In  both  these  cases,  the  drafts 
or  indcMTsemen  ts  are  irreyocable,  when  in  the  hands  of  an  onerous 
indorsee,  since  he  is  not  liable  to  exceptions  pleadable  against 
his  author,  and,  though  they  have  not  been  accepted,  he  has  a 
right  to  present  them  for  acceptance  at  any  time  before  the  term 
of  payment,  besides  having  recourse,  on  non-acceptance  or  non- 
payment, against  the  drawer  and  indorsers.  The  question  can 
only  occur  when  the  drafts  or  indorsements  are  in  the  hands 
of  the  original  receiver  at  his  bankruptcy.  Even  in  that  case, 
if  the  bill  has  been  accepted,  or  presented  for  acceptance  be- 
fore his  bankruptcy,  it  cannot  be  recaUed,  because,  on  accep- 
tance or  presentment,  it  operates  a  complete  assignment  to  the 
holder  of  the  drawer  or  indorser's  funds  in  the  drawee's  hands. 
The  distinction  between  actual  and  constructive  delivery  is 
here  inapplicable,  as  it  relates  exclusively  to  goods.  The  only 
question  is.  Whether  the  draft  or  indorsement  can  be  counter- 
manded by  notice  to  the  drawee  not  to  pay,  or  by  withdrawing 
the  funds  from  him,  when  it  has  not  been  presented  or  notified 
to  the  drawee  before  the  receiver's  bankruptcy  ?  In  England, 
such  a  case  '  occurred  with  a  foreigner,  who,  having  stock  in 
the  British  funds,  employed  agents  in  London  to  sell  it  for 
him,  and  remit  to  him  bills  on  Holland  for  the  proceeds.  The 
agents  got  bills  in  his  favour  from  a  London  house,  on  the 
faith  that  this  house  would  be  indemnified  from  the  sale,  having 
given  the  bills  before  getting  the  money,  agreeably  to  a  prac* 
tice  regarding  foreign  bills,  viz.  that  they  are  remitted  on 
one  post-day,  and  the  money  not  given  for  them  till  next 
post-day.  Before  next  post-day  the  agents  failed,  so  that  the 
drawers  never  procured  money  for  the  bills ;  and  the  latter 
having,  in  consequence,  sent  to  the  drawees  in  Holland  to 
countermand  payment,  the  holders  of  the  bills  brought  an 
action  of  recourse  against  them.  But  Lord  Loughborough, 
C.  J.,  held  at  Nisi  Prius,  that,  though  an  onerous  indorsee 
would  have  had  a  good  action,  they  could  have  none,  because 
they  were  liable  to  the  same  exceptions  as  their  agents  who 
bad  got  the  bills ;  and  the  right  of  the  agents  was  held  to  be 

'  Da  Brat  v.  Forbm  andl  Owgary,  I  Esp.  1 1& 
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conditional  of  their  paying  the  stipulated  price  for  them. 
Such  a  condition  could  not  be  proved  in  Scotland  against  a 
bill-holder  but  by  his  writ  or  oath,  or  judicial  admission.  But 
supposing  it  to  be  thus  proved,  the  drawer  and  indorser.  of 
the  bills  seems  entitled  to  countermand  payment  of  them  by 
the  drawee,  if  not  previously  presented,  or  to  withdraw  his 
funds  from  the  drawee.  Till  presentment,  the  funds  are  his, 
so  that  his  creditor  arresting  them  in  the  drawee's  hands  be- 
fore presentment  of  the  bill,  would  be  preferred  to  the  hol- 
der, and  hence  he  may  detain  them  by  a  new  mandate  to  the 
drawee,  contrary  to  that  which  he  has  given  by  drawing  the 
bill.  This  mandate,  indeed,  would  not  be  effectual  agsdnst 
an  onerous  indorsee,  although  the  latter  had  not  presented 
the  bill ;  because  the  drawer,  by  putting  an  indorsable  docu- 
ment into  his  debtor's  hands,  enables  him  to  give  an  indorsee 
the  power  of  completing  his  right  at  any  time  by  present- 
ment, and  is  excluded  from  giving  a  contrary  mandate.  But 
the  surrender  of  his  right  to  the  original  receiver  of  the  bill 
was  merely  conditional ;  and,  on  the  condition  not  being  ful- 
filled, his  power  over  the  funds,  as  to  this  party,  revives.  If 
he  withdraw  the  funds  from  the  drawee  before  the  bill  is  pre* 
sented  by  the  receiver,  the  latter  has  only  a  personal  claim 
of  recourse  against  him,  which,  in  the  case  now  supposed, 
would  be  met  by  personal  exception.  In  such  a  case,  even 
an  onerous  indorsee  could  have  no  vested  right  in  the  funds, 
since  they  are  gone  before  his  right  could  attach.  But  he 
would  have  a  claim  of  recourse  against  the  drawer,  exclu- 
sive of  the  personal  exception  against  his  author. 

With  regard  to  the  transference  of  notes  and  cash  to  a 
party  who  becomes  bankrupt,  it  has  been  decided,  in  a  recent 
class  of  cases  ',  that,  when  parties  transmitted  cash  and  notes 
to  a  banker's  establishment  in  Edinburgh,  for  the  purpose 
of  being  remitted  to  London,  and  applied  to  their  use  there, 
but  the  banker  had  previously  stopt  payment  in  London,  and 
notice  of  the  stoppage  arrived  in  Edinburgh  a  few  hours  after- 
wards, the  parties  were  entitled  to  recall  their  cash  and  notes, 
as  the  banker  was  unable  to  carry  into  effect  the  purpose  of 

>  Cunningbame  and  otben  ex  parte,  in  R.  Maberlj,  3  D.  and  Cb.  58-A6; 
affirmed  by  the  Lord  ChaDcellor,  3  D.  and  Ch.  87. 
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remitting  them,  and  his  assignees  having,  as  was  held,  taken 
possession  of  them,  and  given  effect  to  a  claim  of  lien  set  up  by 
his  agent  over  them,  were  found  liable  in  restitution  of  their 
amount.  In  another  case  arising  out  of  the  same  bankruptcy, 
where  this  banker's  agent  in  Scotland  had  received  notes  of 
another  bank,  under  an  agreement  to  exchange  them  weekly 
for  his  notes  in  their  possession,  and  the  assignees  had  also 
intromitted  with  them,  in  the  same  manner  as  with  the  notes 
and  cash  already  mentioned,  it  was  decided,  Ist^  That  the 
other  bank  was  entitled  to  insist  on  the  exchange,  notwith- 
standing the  intervening  insolvency ;  and,  2cf/y,  That  the 
assignees,  having  intromitted  with  the  notes,  were  bound  to 
make  good  their  value  '.  A  claim  similar  to  that  referred  to 
in  the  first  case  was  rejected,  when  it  appeared  that  the  notes 
sent  by  the  party  claiming,  though  remitted  in  a  parcel  to  the 
insolvent  banker*s  agent,  had  never  been  received  by  him,  or 
entered  in  the  books,  but  were  stolen  by  a  clerk  of  his  the 
day  after  the  parcel  arrived  ^ 

When  the  right  to  a  bill  or  note  has  been  once  fully  vested 
in  a  party,  bankruptcy  does  not  divest  him.  If  he  is  not  in 
trade,  his  moveable  effects  can  only  be  attached  by  poinding, 
or  the  debts  due  to  him  by  arrestment  in  his  debtor's  hands. 
It  has  been  already  shewn  ^,  that  bills  or  notes  cannot  be  at- 
tached, unless  by  arrestment  in  the  hands  of  the  acceptor  or 
granter  as  the  proper  debtor,  or  by  arrestment  in  the  hands 
of  any  other  parties  to  the  bill  or  note  after  it  has  been  dis* 
honoured,  and  the  dishonour  duly  notified  to  them,  in  which 
case  they  become  the  debtors,  accompanied  in  both  cases 
with  a  process  of  exhibition  against  the  person  to  whom  the 
bill  or  note  is  due,  that  he  may  produce  it,  and  an  applica^ 
tion  to  the  Court  to  sequestrate  it,  in  order  to  prevent  him 
from  indorsing  it.  It  will  thus  remain  secure,  till  the  arrester 
obtains  a  decree  of  forthcoming  on  his  arrestment,  which  will 
entitle  him  to  exact  payment  from  the  arrestees.  Such  ar- 
restment, however,  in  case  of  the  person  for  whose  debt  it  was 
used  becoming  bankrupt,  &lls  under  the  54  Geo.  III.  c.  137, 
§  2,  which  enacts,  that,  in  such  a  case,  aU  arrestments  used 

'  Nationiil  Bank  of  Scotland  fx  partB,  4  D.  and  Cli.  4*2. 
*  Watson  ex  parte^  4  D.  and  Cfi.  45. 
'  Antea,  2S0,  e/  aeq. 
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either  on  a  liquid  document  of  debt,  or  on  a  depending  action 
or  libelled  summond)  provided  the  action  be  followed  out  with* 
out  delay,  within  iixty  days  before,  or  four  months  after  the 
debtor  baa  been  thus  made  bankrupt,  shall  be  preferred 
equally ;  and  that,  though  any  one  arrester  has  got  decree 
of  forthcoming  and  recovered  payment,  he  shall  be  obliged 
to  communicate  his  preference,  under  deduction  of  his  ex* 
penses.  Arrestments  used  more  than  four  months  after  bank* 
ruptcy  are  not  allowed  to  compete  with  those  used  within 
the  four  months,  but  are  ranked  inter  se^  agreeably  to  the 
former  law,  according  to  their  respective  dates  of  execution* 
The  same  rule  is  also  laid  down  by  this  act  as  to  poindings. 

With  regard  to  persons  engaged  in  trade  or  nKuiufacture0» 
as  described  in  the  bankrupt  act ',  it  authorises  a  sequestrum 
tion,  whereby  the  whole  estate  of  the  debtor,  personal  or  herik 
table,  (and,  in  the  case  of  a  company,  the  whole  estate  belongs 
ing  to  the  company  or  the  individual  partners,)  is  placed, 
from  the  date  of  the  first  deliverance  on  the  petition  for  se^- 
questration,  under  judicial  control,  until  the  appointment  of 
a  trustee,  when  such  estate  is  vested  in  him,  in  the  manner 
detailed  in  the  act  *,  for  behoof  of  the  creditors  at  large,  and 
is  declared  to  have  been  so  vested  in  him  from  the  date  of  the 
first  deliverance '. 

These  distinctions,  as  to  the  several  eifects  of  insolvency, 
bankruptcy,  and  sequestration,  must  be  kept  in  view,  in  con- 
sidering the  consequences  that  arise  from  each,  especially 
with  regard  to  bills  or  notes, -whether  belonging  to  or  due  by 
the  bankrupt.     In  discussing  this  subject,  we  shall  consider, 

litf  The  power  which  a  person  retains  over  his  property, 
notwithstanding  insolvency,  bankruptcy  or  sequestration,  more 
particularly  with  reference  to  bills  or  notes. 

It  is  here  assumed  that  there  is  no  question  regarding  the 
bankrupt's  title  to  the  bills  or  notes  in  his  possession.  But 
there  may  be  such  questions  in  the  case  of  a  banker  or  other 
agent  receiving  bills  or  notes  from  his  constituent.  It  will 
therefore  be  necessary  to  consider, 

2<0y,  In  what  cases  such  bills  or  notes  are  to  be  regarded 

•  54  0«o.  III.  c.  137,  S  15. 

«  54  Geo.  III.  c.  137,  5  15,  16,  17,  2»,  C9. 

•  Ibid  5  3a 
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as  his  property,  and  when  that  of  his  constitiient ;  and  what 
power  he  or  his  creditors  have  over  them  in  the  latter  case* 
His  power  in  the  first  of  these  cases  is  included  under  the  pre- 
ceding head. 

After  insolyency,  bankruptcy,  and  sequestration  have  been 
thus  considered,  as  to  their  effect  on  the  bankrupt's  power 
over  his  own  bills  or  notes,  or  those  in  his  possession,  it  will 
remain  to  discuss, 

3dly,  The  effect  of  these  several  events  on  the  claims  ari- 
sing against  his  estate  from  bills  or  notes* 


672      PAYMENTS  TO  OR  BY  BANKRUPTS. 


Section  I. 

Bankrupfs  Power  over  his  Property j  and  especially  aver  BSb 

and  Notes, 

1 .  Payment  of  bills  or  notes  made  by  or  to  a  bankrupt. 
'  If  the  party  is  merely  insolvent,  such  payments  are  in  general 
valid ;  as  he  has  still  the  administration  of  his  estate,  and  can 
alone  receive  and  discharge  debts  due  to  him,  or  pay  those 
due  by  him.  It  has  indeed  been  determined,  that  a  person, 
who  knew  his  affairs  to  be  desperate,  and  had  resolved  on  a 
declaration  of  bankruptcy,  was  guilty  of  fraud  when  he  pur- 
chased goods  from  third  parties,  as  he  knew  that  he  could  not 
pay  for  them,  and  that,  therefore,  hb  creditors,  coming  in  bis 
place,  must  restore  them  to  the  seller  '.  This,  however,  was 
decided,  not  on  the  mere  ground  of  insolvency,  but  on  the 
ground  oi  fraus  dans  causam  contractui.  Insolvency,  unless 
plainly  irretrievable,  does  not  preclude  a  person  from  entering 
into  new  contracts ;  and  even  irretrievable  insolvency  does 
not  take  away  his  power  to  make  or  receive  payments.  So 
long  as  he  is  vested  with  his  estate,  he  alone  can  receive  pay- 
ments. Payments  by  him  are  also  valid,  if  the  term  of  pay- 
ment has  come,  although  the  creditor  should  urge  him  for  pay- 
ment on  account  of  his  insolvency ;  for  he  has  full  power  to 
make  payment,  and  the  creditor,  in  enforcing  it,  is  only  se- 
curing his  own  rights.  It  will  be  accounted  a  payment  if  he 
gives  his  bill  at  a  discountable  date,  and  afterwards  retires  it, 
since  that  is  a  usual  mode  of  making  payment.  But  a  payment 
is  challengeable  on  the  ground  of  fraud,  when  made  before 
the  debt  falls  due ' ;  at  least  slight  additional  circumstances 
will  be  sufficient  to  shew,  that  the  creditor  knew  of  the  insol- 
vency, and  took  this  unfair  advantage  of  the  other  creditors. 
He  could  not  legally  demand  any  thing,  before  the  term  of 
payment,  but  security ;  and  such  security,  whether  granted 
voluntarily,  or  obtained  by  legal  diligence,  would,  in  most  cases, 

■   Vide  1  Bell,  245-7,  and  cues  therein  cited. 
>  2  Bell,  245. 
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in  the  event  of  the  debtor's  bankruptcy,  become  reducible. 
A  premature  payment  will,  therefore,  be  often  regarded  mere- 
ly as  a  scheme  to  evade  reduction. 

Even  if  a  person,  after  being  bankrupt,  continues  in  the  ad- 
ministration of  his  estate,  payments  to  or  by  him,  made  after 
the  term  of  payment,  are  valid.  The  suspicion  of  fraud  is, 
no  doubt,  increased,  but  the  legal  grounds  for  presuming  it 
are  not  different  from  those  which  have  been  mentioned  with 
reference  to  insolvency.  The  case  of  payment  by  means  of 
bills,  by  a  bankrupt,  shall  be  afterwards  considered. 

In  the  case  of  sequestration,  which,  as  already  mentioned, 
vests  the  debtor's  whole  estate  in  the  trustee,  as  from  the  date 
of  the  first  deliverance,  it  is  enacted  %  l*f.  That ."  all  pay- 
**  ments  made  by  the  debtor  to  any  of  his  creditors  after  the 
**  date  aforesaid  shall  be  void  and  ineffectual  to  the  receivers 
"  in  the  event  of  a  sequestration  taking  place,  and  the  trustee 
**  shall  be  entitled  to  recover  the  money  so  paid  as  part  of  the 
"  bankrupt's  estate ;"  and  that  "  all  transactions  of  the  bank- 
rupt subsequent  to  the  said  date,  from  which  any  prejudice 
may  arise  to  the  creditors,  shall  be  null  and  void."  But, 
2<%,  It  is  provided,  that  this  enactment  shall  not  oblige  ^'  the 
*^  debtor  of  a  bankrupt,  who  has  paid  his  debt  to  him,  bona 
^^Jide,  before  he  knew  of  the  bankruptcy,  to  pay  it  a  second 
**  time  to  the  trustee."  A  debtor,  whether  by  bill  or  other- 
,wise,  who  makes  payment  after  the  first  deliverance  in  the 
sequestration,  while  aware  of  the  bankruptcy,  must  pay  a  se- 
cond time  to  the  trustee. 

The  next  question  is.  How  far  a  person  insolvent  or  bank- 
rupt can  effectually  grant  or  transfer  a  bill  or  note  ?  When 
he  is  sequestrated,  the  right  to  his  estate  generally,  and  to 
bills  or  notes  payable  to  him,  becomes  vested  in  the  trustee, 
and,  therefore,  he  can  have  no  right  of  transference.  But 
there  are  also  certain  restrictions  on  the  right  of  transference, 
through  insolvency  or  bankruptcy. 

1.  Mere  insolvency  does  not  restrict  at  common  law  a  per- 
son's power  of  conveying  any  part  of  his  estate,  or  consequently 
of  transferring  bills  or  notes  belonging  to  him,  whether  by 


>  54  G.  in.c.  137,  $38. 

2  u 


(i74         UKSTHICTIONS  ON  THE  TRANSFEUENCE   OF 

indorsing  tBem  or  delivering  them  blank  indorsed,    or  im 
power  of  granting  saoh  documents,  so  as  to  found  a  claim 
against  his  estate,  or  of  giving  drafts  on  persons  possessed  of 
his  funds,  which  operate  '  as  assignments  of  these  funds.     No 
doubt,  if  the  receiver  of  such  bills,  notes  or  drafts,  took  them 
in  furtherance  of  a  plan  between  him  and  the  debtor  to  de- 
fraud his  creditors,  his  right  would  be  reducible  on  the  ground 
of  fraud,  even  at  common  law.     On  this  ground,  probably, 
in  one  case  S  the  arrester  of  ftmds  belon^ng  to  a  bankrupt 
was  preferred  to  an  indorsee  apparently  onerous,  as  there  were 
pregnant  presumptions  that  he  knew  of  the  bankruptcy  when 
he  took  the  indorsement,  and  was  parttceps  frattdis  with  the 
bankrupt.     Various  circumstances  will  be  received  as  mdica- 
tive  of  fraud,  without  direct  proof.     For  instance,  the  mere 
fact  of  the  debtor's  insolvency,  with  the  want  of  a  valuable 
consideration  from  the  payee  or  indorsee  of  a  bill  or  note, 
will  set  aside  that  party's  right '.     The  circumstance  of  his 
thus  acquiring  a  right  from  an  insolvent  person  without  con- 
sideration, creates  a  reasonable  presumption  of  fraud  against 
him ;  and  it  is  better  that  this  should  operate  against  him,  as 
he  cannot  suffer  loss,  than  that  direct  injury  should  be  inflict- 
ed on  the  creditors  *.     The  proof  of  insolvency  and  want  of 
consideration  will,  in  general,  be  thrown,  in  such  a  case,  on  the 
party  reducer.     Want  of  consideration,  as  an  element  in  the 
presumption  of  fraud  against  the  receiver  of  the  bill  or  note, 
may,  if  the  latter  knew  of  the  granter's  insolvency,  be  instruct- 
ed by  parole  evidence,  even  against  the  presumption  of  value 
arising  ex  facie  of  the  document.     The  question  here  is  not 
with  the  common  debtor,  but  it  is  alleged,  that  the  debtor  and 
the  receiver  of  the  document  have  combined  to  defraud  the 
creditors  at  large^  who  were  no  parties  to  the  transaction,  and 
therefore  there  is  no  bar  against  their  investigating  the  case 

*  ilfitoa,  174,  e<  aeq, 

>  Charant  r.  M* Kay's  Creditors,  22d  July  1733,  Elclites,  p.  Bill. 

>  2  Bell,  182  and  204,  4ih  edition. 

«  Kilgour  V.  Thomson,  16tb  Feb.  1628,  Morr.  910.  In  this  case  •  gntni- 
tons  disposition  to  a  stranger,  granted  without  an  onerous  cause,  by  a  pcnop 
not  hitherto  proved  to  be  insolvent,  and  against  whom  no  diligence  had  been 
then  used,  though  he  became  bankrupt  soon  afterwards,  was  set  aside  in  an  ac- 
tion by  a  prior  creditor  of  the  granter. 
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ill  the  manner  usaal  with  regard  to  all  pacta  Ulicita  %  viz. 
by  a  proof  at  large.  The  insertion  of  an  onerous  cause  m  the 
deed  is  only  a  part  of  the  fraud,  which  such  investigation 
must  be  employed  to  defeat.  There  are  also  other  circum- 
stances admitted  as  indicative  of  fraud,  which  need  not  be 
here  detailed  *» 

Though  the  right  acquired  should  be  fraudulent,  yet,  b&* 
ing  complete  in  itself,  it  will  remain  good  till  it  is  reduced ; 
and,  as  the  fraud  which  authorises  the  reduction  is  personal 
to  the  receiver,  it  will  form  no  objection  against  the  right  of 
a  bona  fide  onerous  indorsee.  Onerosity  and  bona  fides  will 
be  presumed,  unless  the  contrary  appears  ex  facie  of  the  bill 
or  note,  or  is  proved  by  the  holder's  writ  or  oath ' ;  for,  though 
it  should  be  alleged  that  he  knew  of  the  fraud  between  the  in« 
solvent  and  his  author,  he  is  not  thereby  accessary  to  it,  (un- 
less the  transference  to  him  was  pars  ejusdem  negotii  with  the 
original  transference,)  since  the  fraud  is  held  to  have  been 
completed  by  the  transference  of  the  bill  or  note  to  the  ori- 
gmal  receiver.  An  indorsee,  therefore,  deriving  right  from 
the  original  receiver,  must  be  entitled  to  the  ordinary  privi- 
leges of  an  indorsee. 

We  have  already  noticed  *  one  species  of  fraudulent  trans- 
action between  a  bankrupt  and  his  creditors,  which  is  ineffec- 
tual, both  at  common  law  and  by  statute,  viz.  the  granting  of 
bills  or  notes  by  the  former  to  any  of  the  latter,  to  induce 
them  to  agree  to  a  composition  or  concur  in  his  discharge. 
In  a  case  of  this  kind  which  has  been  cited  ^,  the  bills  chal- 
lenged being  still  in  possession  of  the  creditor  who  had  unlaw- 
fully obtained  them,  it  was  found  competent  for  the  granters, 
without  a  reduction,  to  bring  a  process  before  an  inferior 
court,  concluding  that  the  creditor  should  either  deliver  them 
up  or  pay  their  value  ;  and  this  action  was  sustained,  not 
merely  to  the  effect  of  having  the  bills  sequestrated  in  mani- 
bus  curicBy  till  their  validity  was  determined,  so  as  to  pre- 
vent their  indorsement  to  a  third  party,  but  as  a  petitory  ac- 
tion for  their  final  delivery  to  the  creditor,  or  the  payment  of 

*  AnUa,  111.  •   Vide  2  Bell,  242,  et seq. 

"  Antea,  9G ;  Crtig  v.  ShielU  and  Co.,  I5Ui  Dec.  1809,  F.  C. 

*  AnUa,  14a 

*  Riddel  v.  Christie,  SOUi  Not.  1821,  1  S.  BDd  t>.  151. 
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their  amount.     The  action  must  have  proceeded  on  the  as- 
sumption that,  in  the  creditor's  hands,  they  were  null  without 
reduction. 
-   II.  Act  1621,  c.  18. 

•  Independently  of  the  proof  of  fraud  which  is  necessary  at 
common  law  to  invalidate  a  bill  or  note  granted  or  indorsed 
by  an  insolvent  person,  while  in  the  hands  of  a  party  accessary 
to  the  fraud,  there  is  also  a  presumptive  fraud  established,  by 
the  act  1621,  c.  18. 

This  act  was  passed,  1st,  That,  in  case  of  a  debtor's  insol- 
vency, deeds  granted  by  him,  without  value,  to  his  relations 
or  confidents,  in  prejudice  of  prior  creditors,  might  be  set 
aside ;  and,  2cflfy,  That,  in  the  same  case,  certain  deeds  grant- 
ed by  him  infiaudem  of  the  prior  diligence  of  creditors  might 
be  challengeable. 

•  1.  On  the  first  point,  the  statute,  (which  is  in  the  form  of 
an  Act  of  Sederunt  of  the  Court  of  Session,  ratified  by  the 
^legislature,)  enacts,  ^'  That,  in  all  actions  and  causes  de- 
**  pending,  or  to  be  intented  by  any  true  creditor  for  recovery 
^*  of  his  just  debt,    or  satisfaction  of  his  lawful  action  and 
"  right,  they,"  (viz.  the  Court  of  Session,)  "  will  decreete 
'^^  and  deceme  all  alienations,  dispositions,  assignations  and 
"  translations  whatsoever,  made  by  the  debtor,  of  any  of  his 
*^  lands,  teinds,  reversions,  actions,  debts  or  goods  whatsoever, 
'*  to  any  conjunct  or  confident  person,  without  true,  just  and 
.^^  necessary  cause,  and  without  a  just  price  really  paid,  the 
"  same  being  done  after  the  contracting  of  lawful  debts  from 
"  true  creditors,  to  have  been  from  the  beginning,  and  to  be 
*^  in  all  times  coming,  null  and  of  none  avail,  force  nor  effect, 
"  at  the  instance  of  the  true  and  just  creditor,  by  way  of  ac- 
**  tion,  exception  or  reply,  without  farther  declarator."    There 
is  another  clause  as  to  third  parties  deriving  right  from  the 
-conjunct  and  confideift  persons  holding  immediately  of  the 
bankrupt,  which  shall  be  noticed  afterwards. 

'  This  statute,  as  well  as  every  other  matter  connected  with 
bankruptcy,  has  been  fully  discussed  by  a  learned  author  '• 
But,  as  the  construction  given  to  the  statute  often  differs 
from  its  literal  meaning,  it  is  necessary  to  give  a  summary  of 
the  leading  doctrines  which  have  been  settled  regarding  it* 

'  2  Bell,  183-204. 
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'  1.  None  but  creditors  can  challenge  the  deeds  provided 
against  by  the  statute.  But  parties  holding  gratuitous  obli- 
gations  from  the  insolvent  may  do  so,  being  in  fact  creditors. 
Thus,  it  has  been  decided  %  that  one  gratuitous  assignation 
afforded  good  ground  for  challenging  another  posterior  to  it 
in  date,  though  first  intimated,  on  the  ground  that  the  first 
created  a  debt  against  the  grantor,  under  a  clause  of  war- 
randice. So,  the  indorsement  of  a  bill  or  note  as  a  donation, 
would  entitle  the  holder  to  challenge  any  subsequent  deed  of 
the  indorser  which  fell  under  the  statute. 

2.  The  statute  does  not  confine  the  right  of  challenge  to 
those  who  have  been  creditors  before  the  date  of  the  deed 
challenged,  but  seems  to  extend  it  to  all  creditors.  Accord- 
ingly, this  is  the  latest  construction  given  to  it  *,  although  a 
distinction  to  be  afterwards  noticed,  has  been  taken  between 
prior  and  posterior  creditors,  regarding  the  proof  of  insol- 
vency. 

The  date  of  the  challenging  creditor's  debt  is  determined 
by  the  date  of  the  contract  constituting  it,  not  by  the  date  of 
the  deed  or  decree  of  constitution  ;  and,  accordingly,  if  the 
contract  was  prior  to  the  deed  challenged,  it  will  be  account- 
ed a  prior  debt,  though  the  deed  constituting  it  is  posterior '. 
If  the  deed  challenged  be  a  bill  or  note,  it  will  probably  be  pre- 
sumed to  have  been  delivered  on  the  date  which  it  bears  *.  A 
draft  by  the  debtor,  though  not  effectual  as  an  assignment 
of  his  funds  in  the  drawee's  hands  till  it  is  intimated  to  him, 
will  be  considered,  with  reference  to  the  drawer,  as  com- 
pleted on  its  date.  In  a  question  as  to  the  date  of  an  accep- 
tance or  indorsation,  when  they  have  no  separate  dates,  they 
will  probably,  (under  the  limitations  already  explained  *,)  be 
presumed  to  be  of  the  date  of  the  bill  or  note.  But  it  may  be 
proved  by  extraneous  evidence,  that  this  is  not  their  true  date. 

3.  The  creditor  must  prove  that  the  grantee  of  the  deed 
challenged  is  conjunct  or  confident  with  the  granter.     In  de- 

1   Alexander  v.  Luodte,  19th  July  1675,  Morr.  940. 

'  2  Bell,  Ibi  and  196,  who  lays  it  down,  that  the  benefit  of  the  challenge, 
when  successful,  is  extended  to  the  whole  body  of  credltoQ».  - 

>  l*oliock  V.  Pollock's  Creditors,  2Ut  Jan.  I6G9,  Morr.  1002;  Street  v.  Ma- 
son, 27th  July  1669,  Morr.  1003. 

*  Anfea,  167.  *  Anlea,  G7,  e/  seq. 
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ciding  who  is  a  conjunct  person^  the  Court  has  adopted  the 
statutory  rule  as  to  the  degree  of  relationship  which  disquali- 
fies a  person  from  judging  in  the  cause  of  another ;  and  so, 
it  has  been  held  that  brothers  %  uncles*,  sons-in-law  %  step- 
sons ^,  and  sisters  or  brothers-in-law  ^,  are  conjunct  persons  in 
terms  of  the  statute.  But,  it  has  been  found  that  an  uncle- 
in-law  ^,  the  husband  of  a  wife's  sister '',  and  a  cousin  %  are 
not  conjunct  persons.  Confident  persons  are  those  whose  con- 
nection with  the  grantor  establishes  confidential  habits  between 
them,  such  as  servants,  factors,  confidential  men  of  business '. 
It  is  impossible  to  define  all  the  circumstances  which  may  con- 
stitute a  confident  person.  It  has  been  decided  that  a  party 
who  had  acted  as  tutor,  curator  or  trustee  for  his  brother's 
illegitimate  son,  is  conjunct  and  confident  with  him  '^. 

4.  If  it  be  proved  that  the  deed  under  challenge  has  been 
granted  to  a  conjunct  or  confident  person^  the  grantee  must 
establish  that  it  was  given,  in  terms  of  the  statute,  for  just, 
true,  or  necessary  causes,  or  for  a  price  truly  paid  "•  What 
such  considerations  may  consist  of,  such  as  value  instantly 
given,  prior  obligations,  cautionary  engagements,  marriage- 
contracts,  antenuptial  or  postnuptial,  has  been  fully  explained 
by  the  learned  author  already  referred  to  ".  The  receiver  of 
the  deed  must  prove  that  it  was  granted  for  some  such  con- 
sideration, otherwise  it  is  null*  One  clause,  indeed,  of  the 
statute  points  it  out  as  sufficient,  if  the  deed  b  established  by 
the  writ  or  oath  of  the  receiver  to  have  been  granted  without 
^^  any  true,  just  and  necessary  cause,  or  without  any  true  and 

*  Finlaw  v.  Park,  15tb  June  1621,  Morr.  895. 

"  Tampeniie*s  Creditors  v.  Kinfawos,  18tb  Dec.  1673,  Morr.  900. 

*  Skene  v.  Betaon,  17th  Jan.  1632,  Morr.  896;  Gibb  r.  Litingston,  25(b 
July  )766,  Morr.  90a 

*  Mercer  v.  Dalgamo,  19th  Pec.  1694>,  Morr.  12563. 

*  Hume  V.  Smith,  5tb  July  1673,  Morr.  899,  and  Scot  s.  Ker,  18th  June 
1712,  Morr.  12569. 

« 

'   *  Lord  Elibaiik  v,  Adamson  and  Callender,  8tb  Feb.  1718,  Morr.  12569. 

'  M*Gowan  t^.  M'Keliar,  24th  Feb.  1826,  4  S.  and  D.  498. 

"  M'bowil'v.  FuUarton,  8th  June  1714,  Morr.  12569. 
.  »  2  Bell,  187. 

*o  Laing  v.  Cheyne,  18tb  Jan.  1832,  10  S.  D.  B.  200. 

"    Vide  Lord  Kilkercan'a  Sutement  of  tlie  Opintoni  of  the  Court,  in  Lord 
Adrocate  v.  Grant^  9th  Not.  1748,  Morr.  55,  and  2  Bell,  186  and  191. 

»*  2  Bell,  187-00. 
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competent  price.'*  But  this  is  not  the  only  proof  of  fraud ; 
the  previous  ckiuse  of  the  statute  imports  that  fraud  shall  be 
presumed,  unless  there  are  onerous  causes,  which  are  not  to 
be  taken  for  granted  till  they  are  proved.  This,  accordingly, 
is  the  construction  given  to  the  statute.  It  has  been  ques- 
tioned, whether  the  narrative  of  the  deed,  that  it  was  granted 
for  value,  is  sufficient.  But  it  has  been  settled,  that  it  is  not, 
in  deeds  granted  to  conjunct  or  confident  persons ' .  It  was  in* 
deed,  at  one  time,  held,  as  to  bonds  or  assignations  bearing  to 
be  for  specific  sums  of  borrowed  money  ^,  especiially  when  sup- 
ported by  a  fitted  account  between  the  receiver  and  common 
debtor',  or  as  to  a  disposition  bearing  to  be  granted  for  sums 
of  money  %  that  such  deeds  proved  their  onerous  cause,  unless 
redargued  by  the  granter's  or  acquirer's  oath,  or  unless  there 
were  other  suspicious  circumstances  on  the  face  of  the  trans- 
action, in  which  case  separate  evidence  of  onerosity  was  re- 
quired ^.  But  this  doctrine  is  contrary  to  a  decision^,  whereby 
a  narrative  in  a  deed  by  a  husband  in  hb  wife's  favour,  that 
she  had  advanced  a  certain  sum  on  his  account,  was  found  not 
sufficient,  unless  supported  by  separate  evidence.  Indeed,  there 
does  not  seem  to  be  any  solid  distinction  between  a  specific 
statement  of  value  in  a  bond  or  assignation,  and  a  general 
statement  of  value  in  any  other  deed.  The  mere  statement, 
therefore,  of  value  in  the  deed  under  challenge,  whether  spe- 
cifically made  or  implied,  as  in  the  case  of  a  bill  or  note, 

*  Vide  the  cases  of  the  Duke  of  Buccleugh  v,  bis  Grandfather's  Creditors,  8th 
July  1757,  Morr.  12575;  M'Neil  v.  Livingston,  Uth  Feb.  1758,  Morr.  4316, 
and  a  number  of  earlier  cases  cited  by  Mr  Bell,  ii.  191,  note  5,  of  conveyances 
to  conjunct  persons.  In  one  of  them,  Campbell  v.  Campbell,  28th  Nov.  1673, 
Morr.  12559,  it  was  held,  that  a  bond  by  a  bankrupt  to  his  brother,  bearing  to 
be  for  money  borrowed,  could  not  be  disproved  but  by  the  bankrupt's  oath. 
But  this  decision  seems  contrary  to  the  other  decisions  ;  and,  besides,  these,  at 
all  events,  import,  that  a  general  sutement  of  value  in  the  deed  is  not  suflScient 
proof  of  it  Still  less,  then,  can  such  a  proof  be  afforded  by  the  general  pre- 
sumption of  value  incident  to  bills  and  notes,  or  ^en  by  the  words  **  value  re- 
**  ceived,**  for  which  they  commonly  bear  to  be  granted. 

*  Hop.Pring1e  v.  Ker,  28d  Jan.  1630,  Morr.  112553;  Nisbet ».  Williamson 
and  others,  6th  Dec.  1638,  Morr.  2774. 

*  Gray  v,  Chiesly,  4ih  July  1711,  Morr.  12d6a 

*  Skene  o.  Betson,  17ih  Jan.  1632.  Morr.  1^55^ 

*  Glen  t7.  Binnie,  244b  Nov.  1626;  Auld  o.  Smith,  V9thjan.  1629,  Morr. 
12550. 

'  M'Neil  V   Livingston,  note  I. 
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does  not  seem  in  any  cade  to  be  Bufiicient.  In  the  case  of  *a 
bill  inter  canjunctos^  produced  as  a  ground  of  debt^  this  has 
been  decided ',  and  it  has  been  laid  down',  that,  when  the 
deed  challenged  is  a  bond,  bill,  or  other  voucher  of  debt,  the 
proof  of  value  must  be  such  as  would  be  sufficient  in  a  consti- 
tution of  the  debt. 

,    5.  Deeds  are  challengeable  only  if  the  granter  is  insolyent ; 
and,  in  that  case,  it  will  generally  be  presumed  that  he  was 
insolvent  at  the  date  of  the  deed.    This  is  presumed  whenever 
the  challenging  creditor's  debt  wajs  prior  to  the  deed  \  and 
the  presumption  is  obviated  only  by  proving  the  granter's  sol- 
vency at  the  date  of  it  ^.     It  has  been  questioned  whether  a 
challenging  creditor,  whose  debt  was  not  contracted  till  after 
the  date  of  the  deed,  is  not  bound  to  prove  insolvency  *.     But 
the  act  seems  to  require  only  proof  that  the  granter  had  debts 
at  the  date  of  it  ^,  and,  when  this  is  established,  the  proof  of 
his  solvency  at  the  date  of  the  deed  appears  to  rest,  in  all 
cases,  with  the  defender.    A  summons  for  reducing  the  indor- 
sation of  bills  under  the  act,  which  omitted  to  state  that  the 
granter  of  the  deed  was  bankrupt  or  insolvent  at  its  date,  was 
dismissed  as  irrelevant ''.  • 

Unless  the  granter  of  the  deed  establishes  its  onerosity,  or 
the  granter's  solvency  at  its  date,  it  will  be  reducible  by  any 
of  his  creditors.  But,  if  they  delay  the  challenge  for  a  long 
time,  it  has  been  settled,  \st^  That  the  grantee  is  no  longer 
bound  to  prove  the  granter's  solvency  at  the  date  of  the  deed  * ; 
2£f/y,  That  be  is  not  bound  to  prove  onerosity  ^ ;  and,  3d7y, 

'   In  Belrli's  bankruplcy.  Sith  Nov.  1808»  cited  by  Mr  Bell,  ii.  180,  oote  6. 

•  i  Bell,  192. 

•  I'his  is  implied  lo  MouMwcirs  Creditors  «.  Hie  £arl  o(  Queeusberry,  Jan. 
1677,  Morr.  961 ;  and  expressly,  decided  in  Cull's  Creditors  v.  bis  Younger 
Children,  5ib  August  1783,  Morr.  974 

.  *  Thift  proof  was  required  ia  tbe  case  of  Mouse  well,  note  3,  and  in  Clerk 
V.  Suwart  and  Watson,  30th  June  1675,  Morr.  917. 
»  2  Bell,  193. 

«   Vid€  clause  quoted  anUa,  676,  and  2  Bell ^^  i 84. 
'  Wood  ».  Dalrymple,  4th  Dec.  1823,  2  S.  and  D.  555. 

•  Spence  v.  Dick*s  Creditor^  8d  Dec.  1692,  Morr.  1014.  In  this  case  the 
chulU'iij^e  was  made  after  a  lapse  of  forty  years,  but  the  prcbcription  was  held  to 
have  been  interrupted.  Tlie  question  wns  with  a  singular  successor ;  but  it  was 
decided  on  the  supposition  of  his  being  privy  to  the  nature  of  the  original  right. 

'  Blackwood  i;.  Hamilton's  Creditors,  18tb  Jan.  1749,  Morr.  904;  Elliot  v. 
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That,  in  deciding  the  question  of  solyency  after  a  lapse  of  time, 
the  calculations  are  not  to  be  made  strictly,  but  must  proceed 
on  grounds  rather  favourable  for  the  debtor  '.  The  interval 
of  time  sufficient  for  this  purpose  does  not  appear  to  be  ascer- 
tained. In  several  cases  cited,  the  shortest  period  was  forty 
years,  though  the  question  was  not  decided  in  them  on  the 
ground  of  prescription. 

6.  Payment  of  debts  to  conjunct  or  confident  persons  do 
not  fall  under  the  act,  though  the  money  was  raised  by  dis- 
counting bills,  if  there  is  uo  evidence  that  the  creditor  was 
concerned  in  the  discounting.  Thus,  where  a  person  in  des- 
perate circumstances  discounted  bills,  and  paid  a  debt  to  his 
sister  with  the  proceeds,  the  payment  was  held  good,  though 
the  debtor  was  made  bankrupt  within  sixty  days  thereafter  <. 
This  last  circumstance  gave  rise  to  an  argument  under  the 
act  1696,  to  be  afterwards  noticed. 

7.  The  act  provides  that  the  challenge  may  be  made  by 
way  of  action,  "  exception  or  reply,  without  any  farther  de- 
"  clarator."  It  is  said,  however  ^,  that  practice  decidedly 
tends  to  establish  that  the  challenge  can  only  be  made  by  way 
of  action,  although  it  is  laid  down  ^,  tliat,  when  it  relates  to 
bills  indorsed,  or  moveables  conveyed  away,  the  action  may 
be  brought  simply  for  restitution,  or  by  way  of  declaring  that 
the  efiects  conveyed  away  belong  to  the  debtor's  estate.  A 
reduction,  however,  is  preferable.  As  the  statute  is  in  the 
form  of  an  Act  of  Sederunt  of  the  Court  of  Session,  made  to 
regulate  their  oum  Judgments,  and  simply  ratified  by  Parlia- 
ment, an  action  under  it  is  not  competent  unless  before  the 
Court  of  Session. 

The  right  of  challenge  applies  to  all  biUs  or  notes  subscri- 
bed by  the  debtor,  whether  as  acceptor,  to  rear  up  a  claim 
against  his  creditors,  or  as  drawer  on  a  person  possessed  of 
his  funds,  to  convey  these  funds  to  the  payee^  or  as  indorser, 
so  as  to  convey  away  the  right  to  a  bill  or  note  which  might 
otherwise  be  available  to  his  creditors.    It  even  applies  to  the 

Elliot,  10th  Nov.  1749,  Morr.  905.  Ui  this  last  case  the  question  occurred  with 
a  tttngular  successor ;  but  it  appears  to  have  been  decided  on  the  f^ame  gruuiida 
AS  if  it  had  occurred  with  the  original  disponee. 

'  Selkrig  V,  Murray,  28th  Nov.  1815,  cited  2  Bell,  19}.,  note  3. 

"  Bean  o.  Slrachan,  l»t  August  1760,  Morr.  907. 

>  2  Bell,  194.  «  Ibid. 
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transference  by  him,  without  indorsation,  of  bQIs  or  notes 
blank  indorsed,  in  his  possession,  since  he  thereby  alienates  a 
jus  crediti  which  would  otherwise  hare  increased  the  fund  for 
payment  of  his  debts.  The  expression,  (used  in  the  statute,) 
"  translation"  of  "  lands,"  &c.,  and  "  debts,"  seems  strictly 
applicable  to  such  a  kind  of  transference. 

8.  The  act  contains  also  a  clause  which  enacts,  that,  ^*  in 
*^  case  any  of  his  Majesty's  good  subjects,  (noways  partakers 
<<  of  the  said  frauds,)  have  lawfully  purchased  any  of  the  said 
'<  bankrupt's  lands  or  goods,  by  true  bargains,  for  just  and 
^'  competent  prices,  or  in  satisfaction  of  their  lawfiil  debts, 
<^  from  the  interposed  persons  trusted  by  the  said  dyvours; 
*<  in  that  case,  the  right  lawfully  acquired  by  him,  who  is 
'.'  noways  partaker  of  the  said  fraud,  shall  not  be  annulled  in 
*^  manner  foresaid ;  but  the  receiver  of  the  price  of  the  said 
^^  lands,  goods  and  others,  from  the  buyer,  shall  be  obliged 
*'  to  make  the  same  forthcoming,  to  the  behoof  of  the  bank- 
*'  rupt's  true  creditors,  in  payment  of  their  lawful  debts." 

Thid  clause  protects  third  parties  who  acquire  the  right 
under  challenge  onerously  and  hoftiafiie  from  the  original  re- 
ceiver of  it.  Thus,  when  a  father  who  was  actually,  but 
not  notourly  insolvent,  gratuitously  drew  a  bill  payable  to  his 
son,  which  the  latter  indorsed  for  value,  the  indorsee  was  pr^ 
ferred  to  a  creditor  of  the  drawer,  arresting  the  amount  of 
the  bill  in  the  acceptor's  hands  ^  In  this  case,  there  was 
proof  that  value  had  been  given  for  the  indorsation ;  and  it 
would  appear  from  the  act  that  such  proof  is  necessary  in  all 
cases  even  for  a  third  party.  He  must  also,  in  terms  of  the 
act,  be  "  nowise  partaker  of  the  said  frauds."  EBs  right  is, 
therefore,  challengeable,  when  he  must  know  of  the  objeo- 
tions  to  the  right,  as  where  the  deed  assigned  to  him  bears 
that  the  original  receiver  is  conjunct  or  confident  with  the 
granter  *,  or  that  it  was  granted  without  value '.     The  last  of 

'  Brodie  V.  Steven,  21st  Nov.  1749,  iMoir.  907. 

*  Hay  V.  Jaineson,  6th  Feb.  1672,  Morr.  1009 ;  Spence  o.  Dick*s  CredF- 
torii,  28ai  Nov.  1693,  Morr.  lOli;  Leslie  v.  Lesilie*!  Creditors,  I5tli  JuM 
1710,  Morr.  1018;  Lyon  v.  Creditorn  of  Etster  Ogle,  Jan.  1723,  Morr.  10^. 
The  question  in  these  two  last  cases  occurred  with  adjudging  creditors  of  the 
receiver  ;  but  their  situation  appears  to  be  the  tame  in  principle  with  that  of 
purchasers.      Vvit  2  Bell,  106. 

*  Vidt  cases  cited  in  note  2. 
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these  conditions  cannot  occur  with  bills  or  notes,  because  they 
generally  bear  to  be  for  value,  and  are,  at  all  events,  presum-* 
ed  to  be  granted  or  indorsed  for  value.  But  the  original  re- 
ceiver may  be  so  described  in  them,  as  to  shew  that  he  is  con* 
junct  or  confident  with  the  granter.  But,  even  in  this  case,  it 
will  be  a  sufficient  defence  to  the  second  grantee,  that  the 
ori^nal  granter  was  believed  to  be  solvent  at  the  date  of  the 
first  deed,  or  rather  that  he  was  not  then  generally  known, 
and  that  there  is  no  evidence  of  this  grantee  knowing  him  to 
be  insolvent ' ;  for,  unless  in  the  case  of  diligence  begun  at 
the  time  against  the  original  granter,  which  is  provided  for 
by  another  clause  of  the  act,  fraud  is  not  presumable  against 
a  third  party  merely  from  the  granter's  insolvency,  unless  it 
is  proved  that  it  was  known  to  him '. 

Although  the  reduction  under  this  clause  of  the  act  should 
be  brought  only  by  one  creditor,  the  eflFect  of  it,  under  the  act, 
is  not  to  give  him  a  preference,  but  merely  to  set  free  the 
fund  which  has  been  conveyed  away  for  the  diligence  of  all  the 
creditors  ^. 

11.  The  second  Uranch  of  the  act  1621  enacts,  that  "  if 
"  in  time  coming  any  of  the  said  dyvours,  or  their  interpo- 
<<  sed  partakers  of  their  fraud,  shall  make  any  voluntary  pay- 
"  ment  or  right  to  any  person  in  defraud  of  the  lawful  and 
"  more  timely  diligence  of  another  creditor,  having  served  in- 
"  hibition  or  used  homing,  arrestment,  comprising,  or  other 
"  lawful  means,  duly  to  £^ect  the  dyvour's  lands  or  goods,  or 
"  price  thereof  to  his  behoof;  in  that  case,  the  said  dyvour 
*^  or  interposed  person  shall  be  holden  to  make  the  same  forth- 
^^  coming  to  the  creditor  having  used  his  first  lawful  diligence, 
**  who  shall  likewise  be  preferred  to  the  co-creditor,  who, 
f^  being  posterior  unto  him  in  diligence,  hath  obtained  pay- 
*'  ment  by  the  partial  favour  of  the  debtor,  or  of  his  interpos- 
^'  ed  confident,  and  shall  have  good  action  to  recover  of  the 
<'  said  creditor  that  which  was  voluntarily  paid  in  defraud  of 
"  the  pursuer's  diligence." 

'  The  last  of  these  alternatives,  (and  consequently  the  first  a/ortwri)^  is  im- 
plied in  the  opinion  of  the  Court  in  Spence  v.  Dick'ii  Ci<'ditors,  Murr.  1016. 
•  2  Bell,  196.  *  Ibid. 
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This  clause  cannot  apply  to  bills  or  notes  considered  as  as- 
signments of  the  bankrupt's  funds,  in  prejudice  of  inchoate 
diligence,  unless  so  far  as  such  diligence  would  otherwise  have 
attached  the  funds.     It  does  not  therefore  appear  at  first  sight 
to  affect  the  indorsement  of  such  documents,  or  the  assigna* 
tion  which  it  implies  of  the  drawer's  funds  in  the  drawee's 
hands,  when  the  draft  has  been  previously  accepted,  or  inti- 
mated to  the  drawee.     For  these  funds,  as  has  1>een  already 
shewn  ',  are  transferable  by  every  indorsation  of  the  bill ; 
and,  as  such  indorsations  cannot  be  resrtirained  by  diligence, 
neither  can  diligence  attach  the  funds,  because  they  must  fol- 
low the  document  that  forms  the  title  to  them*    But  it  has  been 
shewn,  that  an  arrestment  in  the  acceptor's  hands,  by  the  cre- 
ditor of  a  payee  or  indorsee,  will  be  effectual  so  long  as  the 
payee  or  indorsee  remains  in  titulo  of  the  bill ;  and,  perhaps, 
the  act,  by  prohibiting  all  deeds  in  prejudice  of  prior  diligence, 
may  be  held  to  restrain  any  indorsement  which  might  render 
the  arrestment  ineffectual.     2fl?/y,   This  provision  of  the  act 
seems  to  apply,  when  the  debtor  gives  a  draft  to  a  third  party 
on  a  debtor  of  his,  in  whose  hands  one  of  his  creditors  was  pre- 
pared to  arrest  the  money  due  to  him,  had  it  not  been  previously 
assigned  by  intimation  of  the  draft.     This  competition  can 
only  exist  with  regard  to  money,  as  it  alone  can  be  conveyed 
by  such  a  draft  *.     But,  3^^/y,   The  act  has  been  considered 
as  applying  to  all  obligations  on  which  the  obligee  may  use 
diligence  against  the  debtor's  estate  in  prejudice  of  other  dili- 
gence previously  begun ;  in  which  view,  it  must  be  held  appli- 
cable, inter  alioy  to  the  granting  or  indorsing  of  bills  or  notes. 

The  following  are  the  leading  points  of  the  enactment^  es- 
pecially with  reference  to  bills  and  notes  : 

1.  It  is  intended  to  protect  diligence  against  moveables,  as 
well  as  against  heritage,  since  it  speaks  expressly  of  <*  horn- 
."  ing,  arrestment^  comprising  or  other  lawful  means,  duly  to 
^*  affect  the  dyvour's  lands  or  goods^^  or  price  thereof. 

2.  It  does  not  strike  against  money  payments  by  the  bank- 
rupt, since  it  is  only  intended  to  protect  those  funds  which 
are  attachable  by  diligence,  whereas  diligence  cannot  attach 

I  A^ia,  289,  tt  ieq.  •  Antea,  176. 
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money  in  the  bankrupt's  possession  '.  But  the  provision 
against  "  voluntary  payments'*  was  perhaps  meant  to  denote 
payments  made  by  giving  away  such  eflFects  as  could  otherwise 
have  been  attached  by  diligence.  The  word  is  thus  applied, 
in  an  early  case  ^,  to  a  transaction  by  which  some  sheep  were 
transferred  to  a  creditor  in  satisfaction  of  his  debt. 

3.  The  mere  words  of  the  act,  as  they  refer  simply  to  the 
making  of  "  any  voluntary  payment  or  right  to  any  person,  in 
^*  defraud  of  the  lawful  and  more  timely  diligence  of  another 
**  creditor,"  seem  to  apply  to  alienations  of  such  funds  only 
as  would  otherwise  have  been  affected  by  the  diligence  ^ ;  and, 
in  that  view,  has  reference  to  bills,  only  in  so  far  as  the  debtor's 
drafts  or  indorsements  carry  off  his  funds  in  the  hands  of  third 
parties,  which  were  in  cursu  of  being  attached  by  arrestment. 
It  applies  to  such  drafts  or  indorsements,  though  given  in 
security  of  prior  debts.  But,  besides,  the  Court  has  held 
deeds  to  be  in  defraud  of  diligence,  e,  g,  bonds  for  illiquid 
debts,  when  they  enable  the  grantee  to  follow  out  diligence 
more  speedily  to  the  pn^judice  of  other  diligence  previously 
commenced.  On  this  ground*,  they  reduced  a  bond  of  corro- 
boration, granted  to  a  creditor  after  a  first  adjudication  had 
been  led,  though  it  only  constituted  the  debt,  and  enabled 
the  creditor  to  come  in  pari  passu  with  the  adjudger,  which 
might  have  been  done  by  a  constitution  and  by  adjudging 
within  year  and  day.  This  principle  applies  to  all  obliga- 
tions, whether  bonds  or  bills.  But  ^,  when  a  debtor,  after 
inhibition  against  him,  granted  a  bill  to  a  creditor  merely  in 
exchange  for  a  former  bill,  the  new  bill,  being  afterwards 
made  the  ground  of  an  adjudication,  was  sustained  against 
an  objection  by  the  inhibiting  creditor,  on  the  ground  that  it 
"  did  not  constitute  a  new  debt,"  but  was  "  a  renewed  docu- 

'  Forbes  p.  Brebner  and  others,  26th  Jan.  1751,  Kiik.  62,  Elchie^  No.  26, 
v.  Bankrupt,  2  Bell,  201,  note  4.  The  competency  of  poinding  hank  notes  in 
the  debtor's  possession  was  questioned,  but  not  decided,  in  Alexander  v.  M'Lay, 
lOtb  Feb.  1 826.  4  S.  and  D.  439. 

■  Tweedie  t;.  Din  and  others,  7th  June  1715,  Morr.  1037. 

'   Vide  Mr  Bell's  remarks  on  this  subject,  ii.  203. 

«  Dunbar*s  Creditors  v.  Grant,  18lh  June  1793,  Morr.  1027.  Vidt  also 
Scott  9.  Bruce,  19th  Jan.  1786,  roentiooed  by  Mr  Bell,  ii.  203,  note  1. 

*  Douglas,  Heron  and  Co.  v.  Brown,  24tb  July  1785^  Morr.  7070. 
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<<  ment  only  of  an  old  one,"  and  did  not  place  the  creditor  in 
a  better  situation  than  formerly. 

4.  The  act  does  not  strike  against  bonds  or  bills  for  new 
debts,  or  the  sale  of  lands  or  goods  for  a  price  instantly  paid ; 
these  being  transactions  in  the  ordinary  course  of  business, 
and  the  burden  which  they  bring  on  the  debtor's  estate  being 
compensated  by  the  value  given  for  them  '• 

5.  The  diligence  '^  in  defraud  "  of  which  the  deed  chal- 
lenged is  granted  must  have  been  regularly  begun  before  the 
deed,  and  must  be  timeously  followed  out.  The  act  assumes 
that  the  challenging  creditor  has  ^'  served  inhibition,  or  used 
<<  homing,  arrestment,  comprising,"  &g»  It  appears  ta  be 
now  settled,  that  diligence  must  be  begun  of  that  kind  whick 
is  appropriate  to  the  peculiar  rights  affected  by  the  deed  chal- 
lenged <•  Thus,  a  deed  which  affects  moveables  only,  cannot 
be  challenged  by  a  creditor  who  has  used  only  inhibition.  Bat, 
if  the  deed  affects  heritage,  an  inhibition,  though  only  executed, 
and  not  recorded,  will  be  a  sufficient  ground  for  reducing  it '. 
It  appears  to  be  now  almost  settled,  that  homing,  not  being 
in  general  a  necessary  step  of  diligence  against  heritage,  can- 
not authorise  a  challenge  of  rights  which  affect  heritage  only  % 
unless  when  it  is  necessary  as  a  warrant  for  adjudication  *. 
On  the  other  hand,  as  homing  is  the  initial  step  in  a  poind- 
ing, it  warrants  the  challenge  of  all  deeds  affecting  subjects 
which  may  be  carried  by  poinding  ^.  The  statute,  indeed, 
mentions  ^^  homing"  as  one  diligence  which  authorises  a 
challenge.  But,  when  the  fund  in  question  is  only  arrestable  ; 
for  instance,  when  the  bankrupt  gives  a  draft  on  a  third  party 
for  a  fund  in  h^  hands,  a  homing  affords  no  warrant  for  chal- 
lenging the  draft,  because  the  proper  diligence  for  attaching 
it  is  arrestment,  which  is  competent  without  homing ''. 

The  diligence  begun  must  be  free  from  fatal  objections ; 

'  This  has  been  settled  by  •  number  of  cases ;  Veitch  v»  Pullat,  ]  Ith  Nov. 
1673,  Morr.  1020 ;  Nelson  v,  Ross,  8ih  Feb.  1681,  Morr.  lOio ;  Monieitb, 
28Ui  June  1G65,  Morr.  1044,  and  is  also  implied  in  Bslhgatev.  Bowdoun,  25ch 
Jan.  1681,  Morr.  1049.      Vide  also  Stair,  i.  9.  15 ;  £r»k.  tv.  1.  37. 

•  Ersk.  ir.  1.  30 ;  2  Bell,  199-200.  •  2  Bdl,  20a 
«  Erskine,  it.  1.  39 ;  2  Bell,  200. 

•  Murray  v.  Drummond,  18th  July  1677,  Morr.  1048. 

•  Eiskine,  iv.  1.  39.  »  Vide  2  Bell,  200. 
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because  otherwise,  it  is  not  diligence  calculated,  in  terms  of 
the  act,  *^  duly  to  affect  the  dyvour's  lands  or  goods,"  &c. 

The  creditor  must  follow  out  his  diligence  tempestive,  as 
the  statute  allows  reduction  only  of  the  rights  granted  <*  in 
*^  defraud  of  the  lawful  and  more  timely  diligence  of  another 
«<  creditor."  It  has  been  therefore  decided,  that  a  creditor 
lost  the  benefit  of  the  statute  by  neglecting  for  five  ',  or  four 
months  S  or  for  a  longer  period  3,  to  follow  out  hb  diligence. 

But,  besides,  it  is  necessary, 

6.  That  the  debtor's  insolvency,  at  the  date  of  the  deed, 
should  have  been  notorious,  or  the  receiver  of  the  deed  privy 
to  his  fraud  ^. 

The  question,  whether  the  challenge,  if  successful,  accrues 
to  the  challenging  creditor  singly,  or  in  common  with  other 
creditors,  depends,  in  so  far  as  regards  moveables,  on  the 
principles  already  laid  down  with  regard  to  the  equalization 
of  all  diligences  against  moveables  used  within  a  certain 
period  of  bankruptcy  ^.  Its  effect,  as  to  diligence  against 
heritage,  depends  on  the  rule  regarding  the  pari  passu  pre- 
ference of  all  adjudications  used  within  year  and  day  of  the 
first  effectual  adjudication. 

7.  The  clause  in  question  merely  enacts,  that  ^'  the  said 
"  dyvour  or  interposed  person,"  (which  person  has  been  pre- 
viously described  as  "  their  interposed  partakers  of  their  frauds) 
^^  shall  be  holden  to  make  the  same,  viz.  the  subjects  con- 
"  veyed  or  their  price,  forthcoming  to  the  creditor  having 

>   Drummond  v.  Kennedy  and  ReiH,  9th  July  1709,  Morr.  1079. 

•  Young  ».  Kirk.  Nov.  1688,  Morr.  1078. 

*  Duffo.  Bell's  Representative!!,  22d  July  1742,  Morr.  1059.  It  seems  to 
have  been  implied  in  tliis  case,  that  horning  afforded  a  warrant  for  challenging 
the  assignation  of  a  debt,  though  the  debt  was  only  affectable  by  arrestment. 
But  the  creditor  was  held  to  have  lost  his  right  of  challenge,  by  delaying  for  a 
number  of  years  to  follow  up  the  horning  with  arrestment. 

«  In  The  Royal  Bank  ».  Kennedy,  24th  Feb.  1709,  Morr.  1058,  the  Court 
found  the  challenged  right  (which  was  an  assignation)  reducible,  **  unless  the  oa- 
*'  ngwn  would  prove  that,  at  the  time  of  his  (the  debtor)  granting  the  assignation, 
*'  he  was  holden  and  repute  to  be  solvent."  But  in  a  subsequent  case,  Tweedie 
V,  Din  and  others,  7th  June  1715,  Morr.  1040-1,  they  threw  the  ontu  probandi 
on  the  challenging  creditor,  holding  that  denunciation  with  insolvency  was  not 
sufficient  to  found  a  challenge  under  the  act,  '*  unless  the  common  debtor  had 
'*  been  commonly  reputed  bankrupt,  or  that  the  pursuer  can  qualify  that  the  de- 
*'  fenders  were  some  way  partakers  of  the  fraud.*'  This  is  nearly  the  doctrine 
laid  down  in  the  test.  *  jintea,  717. 
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"  used  his  first  lawful  diligence."     These  words  seem  to  im* 
port  that  the  challeQge  shall  be  personal  against  the  bankrupt 
or  the  partakers  of  his  fraud,  (which  parties  receiving  deeds 
from  him,  under  the  circumstances  provided  against  by  the 
statute,  are  held  to  be,)  and  there  is  no  declaration  of  a  total 
nullity  of  the  right,  even  when  transferred  to  third  parties. 
The  latest  authority  on  this  subject  is  hostile  to  such  nullity  ■. 
It  may  therefore  be  held  that  drafts  and  indorsements,  or 
bills  and  notes,  though  falling  under  the  act,  will  be  effec- 
tual to  any  subsequent  indorsee,  unless  he  is  proved  to  have 
been  privy  to  the  bankrupt's  fraud. 
III.  Act  1696,  c.  5. 

That  statute,  after  giving  the  description  of  bankruptcy 
already  mentioned,  (as  extended,  in  manner  formerly  noticed  *, 
by  54  Geo.  III.  c.  137,)  enacts,  that  the  debtor's  bankruptcy 
*^  being  found,  by  the  Lords  of  Session,  at  the  instance  of 
any  of  his  just  creditors,  who  are  hereby  empowered  to 
raise  and  prosecute  a  declarator  of  bankrupt  thereanent, 
his  Majesty,  with  consent  of  the  Estates  of  Parliament^ 
declares  all  and  whatsoever  voluntar  dispositions,  assigna- 
*'  tions,  or  other  deeds,  which  shall  be  found  to  be  made  and 
"  granted,  directly  or  indirectly,  by  the  foresaid  dyvour  or 
"  bankrupt,  either  at  or  after  his  becoming  bankrupt,  or  in 
"  the  space  of  sixty  days  of  before,  in  favours  of  his  creditors, 
"  either  for  his  satisfaction  of  farther  security,  in  preference 
"  to  other  creditors,  to  be  void  and  null." 

I.  Nature  of  the  Deeds  challengeable. 

The  clause  in  question  strikes  against  all  dispositions,  as- 
signations, or  other  deeds  granted  by  a  bankrupt,  at,  after,  or 
within  sixty  days  before  bankruptcy,  in  satisfaction  or  secu- 
rity of  prior  debts,  and  therefore  applies  to  the  indorsation  of 
bills  or  notes,  in  security  or  satisfaction  of  debts  ;  as  they  are 
assignations  in  terms  of  the  act.  The  delivery  of  such  docu- 
ments blank  indorsed  is  also  challengeable.  Such  delivery 
of  bills  is  an  assignment  of  funds  in  the  drawee's  hands, 
and,  besides,  the  delivery  of  bills  or  notes  for  prior  debts^ 

'  2  Bell,  204.  t  Ahlea,  665. 
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is  included  in  the  statutory  expressions  '^  other  deeds."  A 
draft  by  the  bankrupt  on  his  debtor  is  also  challengeable)  as 
being  an  assignation  of  funds  \  Even  the  acceptance  of  a 
bill,  or  subscription  of  a  note,  for  an  illiquid  debt,  falls  un- 
der the  act,  being  a  security,  inasmuch  as  the  debt  is  there-* 
by  better  secured  than  before. 

1.  Drawing  or  indorsing. 

In  the  first  case  of  this  kind,  where  an  inland  bill  had  been 
drawn  by  a  debtor,  in  security  of  a  prior  debt  within  sixty 
days  of  his  bankruptcy,  on  a  party  who  accepted ',  the  Court 
set  aside  the  bill,  in  a  competition  between  the  payee  and  the 
other  creditors,  finding  ^'  bills  included  within  the  act  of  Par- 
'^  liament  as  well  as  other  assignations,  unless  they  bore  value 

'  AnUa,  174,  et  seq, 

'  Durward  v.  Wilson,  2d  Feb.  1700,  Morr.  1119.     There  are  several  cases 
decided  about  the  same  time,  which  Forbes  notices  shortly,  171-3,  and  which 
deserve  to  be  perused,  m  illuatratiTe  of  the  sute  of  the  law  at  that  time.     The 
grounds  of  exemption  from  the  statute  given  in  Durward  v,  Wilson,  appear 
questionable,  for  the  following  reasons  :    !«/,  A  person  holding  a  bill  would  not 
be  obliged,  in  the  ordinary  case,  to  prove  value  received ;  because,  though  the  bill 
does  not,  according  to  the  act  1621,  instruct  its  onerous  cause,  if  granted  to  a 
conjunct  or  confident  person,  instant  value  Would  be  presumed  in  other  cases. 
This  point  was  decided  in  two  cases,  Mansfield,  Hunter  and  Co.  p.  M'llwhami 
lOth  March  1770,  Morr.  App.  to  Bill,  Part  I,  No.  2  ;  and  Mansfield  and  Co.  v. 
Douglas,  Ihh  Dec.  1770,  ibid.,  where  the  acceptor  of  a  bill  having  suspended 
a  charge  on  it  by  an  onerous  indorsee,  on  account  of  arrestments  in  his  hands 
by  creditors  of  the  drawers,  who  had  become  bankrupt,  and  pleading  that  it 
might  appear,  either  that  the  bill  had  been  indorsed  to  the  holder  within  the 
sixty  days,  or  that  he  held  it  in  trust  for  the  drawer,  the  Court,  in  one  case,  re- 
mitted to  the  Lord  Ordinary  on  the  Bills,  that  the  suspension  might  be  re- 
fused, if  the  holder  deponed  that  he  had  given  present  value  for  the  bill ;  and 
in  the  other  case,  refused  the  suspension  de  pUmo.     2dbf,  In  order  to  make  4 
bill  or  note  challengeable  under  the  act  1696,  the  challenging  creditor  must 
prove  that  it  was  granted  in  security  or  satisfaction  of  a  prior  debt     3<//^,  If 
this  is  proved,  it  will  not,  as  the  dccibion  in  question  seems  to  imply,  be  a  de- 
fence, that  the  bill  bears  to  be  for  "  value  received,'*  since  these  words  may  be 
intended  to  cover  the  fraud  which  it  is  the  purpose  of  the  statute  to  detects 
But  the  decision  was  sound,  in  so  far  as  it  set  aside  the  bill.     Forbes,  in  no- 
ticing this  case,  says,  that  the  decision  was  inflnenced  by  the  circumstance  of 
the  person  who  got  the  bill  being  the  drawt'r's  nephew.     That  circumstance 
would  now  be  sufficient  in  itself  to  have  warranted  a  reduction  of  the  bill  un- 
der the  act  1621,  unless  value  was  proved  to  have  been  given  for  it.     But  from 
several  other  cases  cited  by  Forbes,   173-4,  it  appears  that,  in  his  time,  the 
mere  statement  in  a  bill  of  *'  value  received"  would,  in  the  ordinary  case,  have 
superseded  the  necesaity  of  proving  value  in  questions  under  the  act  1621,  al- 
though the  words  "  value  in  account  *'  would  not  have  done  so. 

2x 
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'<  received,  or  so  proven.**  These  grounds  of  exception  from 
the  act  do  not  seem  to  be  correct,  for  the  reasons  stated  be- 
low. 

In  the  next  case  \  the  Court  set  aside  the  indorsation  of  a 
bm  by  a  bankrupt  within  sixty  days  of  his  bankruptcy  to  a 
prior  creditor,  holding  correctly  that  the  act  1696  takes  place, 
if  the  suspender,  (the  challenging  creditor,)  "  prove  that 
^^  the  indorsation  was  in  satisfaction  or  security  of  a  prior  debt, 
**  and  not  for  present  value  received,"  The  burden  of  proof 
was  here  laid,  in  terms  of  the  act,  on  the  creditor  ;  and,  at 
the  same  time,  it  was  implied  that  such  a  proof,  if  adduced, 
would  be  effectual,  whatever  were  the  terms  of  the  bill. 

In  the  next  case ',  which  involved  also  a  question  as  to  tlie 
effect  of  a  bill  blank  in  the  drawer's  name,  the  Court,  with  re- 
ference to  an  objection  against  the  indorsation  as  granted  in 
security  of  a  prior  debt,  set  it  aside  in  as  far  as  it  had  been  so 
granted.     They  also  ^  set  aside  the  indorsation  of  a  bill  grant- 
ed by  a  debtor  to  two  of  his  creditors  within  sixty  days  of 
bankruptcy,  though  the  decision  was  accompanied  with  a  re- 
servation, to  be  afterwards  noticed.     The  rule  was  confirmed 
in  many  other  cases ;  for  instance,  in  two  cases  ^,  where  the 
indorsations  of  bills,  so  far  as  in  security  of  prior  debts,  were 
set  aside.     In  another  case^,  where  a  creditor  in  a  bill  had 
executed  a  poinding  of  his  debtor's  goods,  and  obtained  a  war- 
rant of  sale,  but  before  the  sale  the  debtor  had  sold  the  goods 
privately,  and  taken  a  bill  for  the  price,  which  he  indorsed  to 
the  poinding  creditor  in  security  of  the  former  bill,  the  in- 
dorsation was  reduced  under  the  act  1696  ;  and,  as  it  was  held 
that  the  purpose  of  this  transaction  had  been  to  defeat  the  pan 
passu  preference  which  the  other  creditors  would  have  obtain- 
ed if  the  poinding  had  been  completed,  the  Court  ordered  the 
fund  to  be  apportioned  among  them,  as  if  such  a  preference 
had  taken  effect.     In  a  later  case  \  a  draft  in  security  of  a 

*  Campbell  v.  Oraham,  16th  Jan.  1713,  Mon,  1120. 

*  Nelson  v.  Russell,  14th  Feb.  1734,  Morr.  1435.  1508,  1685. 

*  Campbell  v,  M*6ibbon  and  Campbell.  lOth  August  1780,  iMorr.  113^ 

*  Robertson  p.  OgiWy,  2l8t  Nov.  1798,  Morr.  App.  to  Bill,  8;  Blaikie  »• 
Wilson,  1st  July  1803;  2  Bell.  211,  note  6. 

*  Neil  and  Thomson  v.  Forrester  and  others,  I4th  June  1815^  F.  C. 

*  Ritchie  v.  Wyllie,  27th  Not.  1821,  1  S.  and  B.  169.     . 
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former  bill  due  by  the  drawer  to  a  third  party  was  set  aside, 
though  it  was  pleaded  that  the  draft  was  for  instant  value,  in- 
asmuch 83  the  first  bill  had  been  given  up  in  consideration  of 
it.  The  application  of  the  statute,  therefore,  to  the  drawing 
or  indorsation  of  bills  and  notes,  is  fully  settled. 

2.  Delivery  of  bills  and  notes. 

The  statute  is  equally  applicable  to  delivery,  by  the  bank- 
rupt, of  bills  or  notes  blank  indorsed.  In  one  case',  it  was 
even  decided  that  the  mere  depositation  of  a  bill,  with  or 
without  indorsation,  in  security  of  a  prior  debt,  followed  by 
payment  of  part  of  it  to  the  creditor,  was  challengeable  un- 
der the  act  1696.  The  bankrupt  had  deposited  the  bill  with 
his  creditor,  on  a  receipt  agreeing  to  deliver  it  up  on  payment 
of  the  debt,  and  subsequently,  the  bill  was  paid  by  the  acceptor, 
who  placed  £.160  of  it  to  the  creditor's  account,  and  the  resi- 
due to  the  bankrupt's  account.  The  bills  had  been  indorsed 
by  the  bankrupt ;  but  it  did  not  appear  whether  the  indorse- 
ment had  been  made  at  the  time  of  the  original  depositation 
or  afterwards.  Some  of  the  Court  held  that  there  was  evi- 
dence of  the  bill  being  indorsed  at  the  time  oF  depositation  ; 
and  in  that  case  the  statute  was  undoubtedly  applicable,  in 
terms  of  the  foregoing  decisions.  But  they  held,  besides,  that 
the  depositation,  with  subsequent  payment,  formed  parts  of 
one  scheme  ad  fraudem  faciendam  legi^  by  securing  a  pre- 
ference, and  that  it  was  not  a  direct  payment  of  the  debt ; 
but  a  "  deed"  for  "  satisfaction  or  farther  security  "  of  it. 
This  decision  proves  a  fortiori,  that  delivery  of  bills  or  notes 
blank  indorsed  falls  under  the  act,  since  it  vests  a  complete 
right,  and  is  therefore  a  security  from  the  time  when  it  is  made. 

3.  Accommodation  bills  or  notes. 

Indorsement  or  delivery  by  the  bankrupt  of  a  bill  or  note, 
accepted  or  granted  for  his  accommodation,  is  not  challengeable 
under  the  act  1696  ;  as  it  provides  only  against  deeds  granted 
**  in  satisfaction  or  farther  security,  in  preference  to  other 
"  creditors ;"  thus  indicating  that  the  deed  must  tend  to  carry 
off  some  actual  fund.     But  if  the  creditor  receiving  an  ac- 

»  Manson  i;.  Angus,  IGtb  July  1771,  Morr.  App.  to  Bankrupt,  16;  affirmed 
on  appeal. 
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cominodation  bill  or  note  recovers  payment  under  it,  bis  claim 
is  pro  tanto  extinguisbed,  while  tbe  accommodation-acceptor's 
claim  of  indemnity  is  substituted ;  so  that  tbe  estate  neither 
gains  nor  loses  '.  If  the  document  bad  remained  in  the  bank- 
rupt's bands,  it  would  have  been  unavailable  either  to  him  or 
his  creditors.  The  same  rule  has  been  adopted  in  England. 
There,  when  a  debtor  commits  an  act  of  bankruptcy,  the  in- 
terest in  his  estate  is  vested  in  the  assignees  appointed  under 
a  commission  of  bankruptcy  issued  against  him ;  and  this  ju- 
dicial transference  draws  back  to  the  date  of  the  first  act  of 
bankruptcy,  so  that,  under  certain  exceptions  in  favour  of  acts 
in  the  ordinary  course  of  trade,  all  alienations  of  his  property, 
or  deeds  by  which  it  may  be  burdened,  and  consequently  all 
indorsations  of  bills  due  to  him  %  after  the  first  act  of  bankrupt- 
cy, are  challengeable  by  his  assignees.  But  it  has  been  de- 
cided ',  that  the  indorsement  by  him  to  a  creditor,  after  an 
act  of  bankruptcy,  of  a  bill  accepted  for  his  accommodation, 
is  available  to  the  indorsee  against  the  acceptor,  seeing  tlie 
assignees  have  no  good  interest  to  set  it  aside. 

In  another  case  ^,  a  person  having  taken  from  his  debtor, 
after  the  latter  had,  without  his  knowledge,  committed  a  se- 
cret act  of  bankruptcy,  an  indorsement,  in  security  of  his  debt, 
to  an  acceptance  by  a  third  party  in  the  bankrupt's  favour, 
the  indorsee  was  held  to  have  no  claim  under  the  indorsement, 
so  far  as  the  bill  was  accepted  for  value  of  the  drawer  in  the 
acceptor's  hands ;  because,  from  the  date  of  the  former's  act 
of  bankruptcy,  that  value,  as  forming  part  of  his  estate,  was 
vested  in  his  assignees ;  but  that,  so  far  as  it  was  accepted  for 
his  accommodation,  neither  the  bankrupt  nor  his  assignees 
had  any  interest  to  dispute  the  indorsee's  right  to  it,  since 
it  could  not  be  available  to  them.  The  Court  also  Udd  down 
the  doctrine  already  stated,  that,  though  the  acceptor  should 
claim  indemnity  from  the  bankrupt's  estate,  in  so  far  as  he 
was  obliged  to  pay  the  bill  for  the  bankrupt's  acconunodation, 

'  2  Bell,  210. 

•  Smith  V.  De  Witt«,  6  D.  and  R.  120. 

*  Arden  v.  Wntkins,  3  £a»t.  122 ;  WaUace  v.  Hardacre,  1  Campb.  46-7,  per 
Lord  EUenborough. 

«  Willis  V,  Freemad*and  another,  12  East.  656. 
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tlua  would  create  no  new  burden  against  the  estate,  because 
his  claim  would  come  in*  place  of  that  of  the  indorsee.  On 
the  other  hand,  when  a  bill  has  been  accepted,  in  considera- 
tion of  a  cross  bill  accepted  by  the  bankrupt  for  the  drawer's 
behoof,  the  bill  thus  accepted  cannot  be  indorsed  by  the  bank- 
rupt, because  it  forms  a  good  ground  of  claim  to  his  assig- 
nees against  the  acceptor's  estate  ^  The  same  ground  of 
objection  would  exist  in  Scotland  under  the  act  1696. 

The  indorsement  of  an  accommodation-bill  would  be  chal- 
lengeable under  the  statute,  when  the  party  accepting  it  for 
the  bankrupt's  accommodation  obtained,  for  his  indemnity,  a 
security  over  the  bankrupt's  estate.  Such  an  indorsement  in- 
jures the  estate,  inasmuch  as  the  acceptor  will  indemnify  him- 
self from  the  security,  so  far  as  he  pays  the  bill,  so  that  the 
creditor  will  indirectly  get  the  benefit  of  the  security.  Such 
a  case  was  lately  decided  against  the  security ',  in  a  reduction 
of  a  bill  drawn  by  a  debtor  upon,  and  accepted  by,  his  son,  in 
security  of  two  bills  due  by  the  father  to  a  bank,  the  son  hav- 
ing previously  received  for  his  indemnity  an  heritable  bond 
from  his  father,  on  which  he  was  infeft.  The  bill  was  held, 
under  these  circumstances,  to  be  a  security  by  the  bankrupt 
in  preference  to  the  other  creditors. 

4.  Granting  of  bills  or  notes  for  previous  debts. 

The  acceptance  of  a  bill,  or  subscription  of  a  note,  by  the 
bankrupt,  in  favour  of  a  creditor,  if  it  improves  his  situation ; 
e,  g.  by  giving  him  a  liquid  document  for  an  illiquid  debt,  falls 
within  the  statute,  being  truly  a  deed  for  the  creditor's  "  far- 
**  ther  security  in  preference  to  other  creditors."  The  Court 
was  once  of  a  different  opinion.  Thus ',  where  a  bill  had 
been  protested  for  non-pajrment,  it  was  decided  that  a  new 
bill  granted  to  the  holder  by  an  indorser,  not  only  for  the  prin- 
cipal sum  contained  in  the  first  bill,  but  for  the  interest,  re- 
exchange,  and  charges  incurred  on  it,  did  not  fall  under  the 
act  1696,  though  given  within  sixty  days  of  the  grauter's  bank- 
ruptcy. But  it  undoubtedly  gave  him  "  farther  security,"  in 
so  far  as  regarded  the  interest,  re-exchange,  and  charges  on 

'  1  Campb.  179,  note  to  Kento.  Lowen. 

>  DuncM'g  Trustee  v.  how,  lltb  Dvc.  1822,  2  S.  and  D.  77,  F.  C. 

'  Cowan  V.  Mansfield's  Trustees,  7tli  Jan.  17G2,  Morr'.  1167. 


694  GRANTING  OF  BILLS  OR  NOTES. 

the  former  bill,  which  were  otherwise  unliquidated.     In 
other  case  ',  it  was  pleaded,  inter  alia,  that  a  promiBsory-note 
granted  by  a  bankrupt  to  one  of  his  creditors,  within  mty 
days  of  bankruptcy,  fell  under  the  act  1696,  as  it  enabled  the 
creditor  to  rank  more  than  once  for  the  same  debt,  viz.  first 
on  the  estate  of  the  bankrupt  who  granted  it,  and,  secondly, 
on  the  estate  of  a  third  party  who  had  indorsed  it  in  con* 
sideration  of  a  security  given  him  by  the  bankrupt.     But  this 
plea  is  said  to  have  been  disregarded.     But  a  different  rule 
was  adopted,  after  full  discussion,  in  a  subsequent  case% 
which  related  to  the  valictity  of  a  bond  of  corroboration  grant- 
ed within  sixty  days  of  the  granter's  bankruptcy,  ^rst,  for 
debts  due  to  the  grantee's  father,  which  therefore  the  grantee 
could  not  have  acquired  without  confirmation ;  secondly,  for 
debts  of  which  the  term  of  pa3auent  had  not  arrived ;  and, 
thirdly,  for  accumulations  of  principal,  interest  and  expenses 
on  the  debts.     It  was  admitted  that  this  bond  was  challenge- 
able so  far  as  the  debt  was  enlarged  by  it,  or  a  penalty  super- 
added, beyond  what  was  due  by  law ;  and  it  was  at  last  agreed, 
that  even  accumulations  which  did  not  arise  ipso  jtare,  e.  y. 
the  accumulation  of  interest  on  interest,  must  be  struck  off. 
But  the  majority  of  the  Court  farther  decided  that  the  bond, 
even  as  to  the  principal  debt,  was  challengeable  in  toto,  inas- 
much as  it  gave  the  grantee  a  preference  over  the  other  cre- 
ditors, by  enabling  him  to  proceed  more  rapidly  with  diligence. 
This  doctrine  was' confirmed  in  a  case^,   where  a  person 
having  granted  a  bond  of  corroboration  within  sixty  days  of 
his  bankruptcy,  accumulatmg  into  one  sum  bearing  interest^ 
^rst,  a  bill  on  which  no  diligence  had  foUo^red ;  2dly,  a  bond 
in  which  the  grantee  of  the  bond  of  corroboration  was  his 
cautioner;   and,  Sdly,  a  bond  and  bill  in  which  the  latter 
was  really  cautioner,  though  ex  facie  of  the  documents  he  was 
joint  obligant,  (the  three  last  of  these  debts  having  been  also 
paid  by  him,)  thQ  Qourt  reduced  the  bond  of  corroboration 


9     • 


'  Swintoo's  Trustee  v.  Sir  William  Forbes  and  Company,  19(h  Feb.  1790, 
>lorr.  1181. 

"  M'Matlitf.  ]VrKell«*8  Trustee,  IsC  March  1791,  Morr.  1114,  ubere  the 
Faculty  report  of  the  case  is  given.  But  the  grounds  of  judgment  are  more 
fully  explained  by  Mr  Bell,  ii.  213,  note  1. 

'  Dunbar*B  Creditors  •.  Ormnt,  IStli  June  1793,  Morr.  1027. 
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in  totOf  holding,  **  that  a  bankrupt  ought  to  execute  no  deed 
^*  by  which  the  situation  of  his  creditors  is  affected,  and  that 
"  it  would  be  dangerous  to  support  any  deed  of  that  nature." 
Though  these  two  decisions  did  not  relate  to  bills  or  notes, 
their  principle  is  applicable  to  such  documents,  when  they 
give  the  grantee  a  greater  advantage  over  the  other  creditors 
than  he  had  before.  This  will  not  generally  be  the  effect  of 
a  bill  or  note  granted  as  a  substitute  for  a  former  bill  or  note, 
unless  the  former  document  has  been  due  for  more  than  six 
months  without  recording  a  protest,  in  which  case  the  substi- 
tuted bill  or  note  would  probably  be  reducible,  as  giving  the 
grantee  the  benefit  of  summary  diligence,  which  he  had  lost 
on  the  first  document  '• 

There  are  several  transactions  as  to  bills  or  notes  which 
have  been  exempted  from  the  act,  though  some  of  them  would 
appear  at  first  to  fall  under  it. 

1.  Payments. 

It  has  been  already  shewn  <,  that  payments  made  by  a 
bankrupt  on  account  of  debts  fallen  due  are  in  general  vaJid, 
as  they  form  a  necessary  part  of  the  debtor's  administration  of 
his  own  affairs.  The  words  of  the  act  1696,  c.  5,  indicate 
that  it  is  applicable  only  to  deeds  of  preference  granted  for 
the  creditor's  "  satisfaction  or  farther  security,"  not  to  pay- 
ments, by  which  the  debt  is  extinguished.  The  only  ques- 
tion on  this  subject  has  been,  whether,  besides  cash  payments, 
the  practice  of  trade  does  not  also  sanction,  to  a  certain  ex- 
tent, payments  by  bills  or  notes  ? 

Firstf  Though  navy  bills,  bank-notes,  or  bankers'  notes  in 
common  circulation  are  not  properly  cash,  yet,  if  they  are 
generally  received  as  such,  the  delivery  of  them  in  payment 
will  be  held  payment  in  cash. 

Secondly^  Even  the  acceptance  of  bills,  indorsation  of  bills 
or  notes,  delivery  of  them  blank  indorsed,  or  the  granting  of 
drafts,  will  be  sanctioned  as  payments,  if  they  are  given  as 
such,  and  agreeably  to  the  usual  mode  of  making  pajrments 
in  the  course  of  trade.  The  act  1696  does  not  strike  against 
drafts  or  indorsations  naminatimy  but  only  so  far  as  th^  give 

'  2  Bell.  213-4.  »  Antea,'6l2. 
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tbe  faroured  erecUtor  <^  satisfaction^  or  farther  security/'  in 
preference  to  other  creditors ;  and,  therefore,  it  does  not  apply- 
to  them  when  given  only  in  payment.  No  doubt,  though 
such  documents  should  be  given  in  payment  of  a  debt,  and  the 
creditor  should  discharge  it  on  receiving  them,  the  discharge 
is  still  conditional,  so  that,  if  they  turn  out  bad,  the  claim  will 
revive.  But  they  are  payments  in  the  contemplation  of  the 
parties,  as  much  as  by  navy  bills  or  the  notes  of  banking 
companies,  which  are  liable  to  the  same  contingency* 

The  English  bankrupt  law  affords  an  illustration  of  this 
doctrine.  According  to  its  original  principles,  the  commis- 
sioners on  a  bankrupt's  estate  acquired  right  to  it  retrospee* 
tively  from  the  first  act  of  bankruptcy,  however  secret  *,  and 
they  were  thus  entitled  to  set  aside  all  sales  or  payments  by 
the  bankrupt  after  an  act  of  bankruptcy ',  though  he  had  trans- 
acted business  after  it  as  usual.  This  rule  was  relaxed,  re- 
garding payments  to  the  bankrupt,  by  1  Jac.  I.  c,  15,  §  14, 
which  enacts,  **  That  no  debtor  of  a  bankrupt  shall  be  endan- 
<<  gered  for  the  payment  of  his  debt  truly  and  bonajide  to  any 
<<  such  bankrupt,  before  such  time  as  he  shall  know  or  under- 
^«  stand  that  he  is  become  a  bankrupt."  Afterwards  it  was 
enacted,  by  19  Geo.  XL  c.  32,  §  1,  that  no  person  who  is  credi- 
tor of  a  bankrupt,  in  respect  of  goods  sold,  or  of  bills  *^  drawn, 
<<  negotiated  or  accepted  by  such  bankrupt  in  the  usual  and 
*^  ordinary  course  of  trade  and  dealing,"  shall  be  liable  to  re- 
pay to  the  assignees  ^<  any  money,  which,  before  the  suing 
*<  forth  of  such  commission,  (viz.  the  commission  of  bank- 
<'  ruptcy,)  was  really  and  bonajide^  and  in  the  usual  and  ordi- 
<^  nary  course  of  trade  and  dealing,  received  by  such  person 
^<  of  any  such  bankrupt,  before  such  time  as  the  person  re- 
^<  cciving  the  same  shall  know,  understand,  or  have  notice, 
<<  that  he  is  become  a  baqkrupt,  or  that  he  is  in  insolvent  cir- 
<'  cumstances."  By  a  later  statute  ^,  it  was  enacted,  that  ^*  all 
«  payments  by  a  bankrupt  bona  fide  made  more  than  two  ca- 
<<  lendar  months  before  the  date  of  the  commission,  shall,  not- 
<«  withstanding  any  prior  act  of  bankruptcy  committed  by  such 
<«  bankrupt,  be  good  and  effectual  to  all  intents  and  purposes," 

1   Vidz  Cook6*s  Bankrupt  L«w,  i.  586,  8th  edition.  »  Ibid. 

*  46  Geo.  HI.  e.  135,  §  1. 
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provided  the  payee  had  not  notice  of  the  act  of  banLiuptcy  or 
of  insolvency.  In  construing  these  acts,  it  was  decided,  that 
bills  accepted  or  indorsed  in  the  common  course  of  trade  for 
a  debt  due,  are  payments,  provided  they  are  discharged  when 
they  fall  due.  Thus  \  where  a  party  who  owed  another  a  sum 
as  his  factor,  in  the  sale  of  goods,  accepted  at  his  request  a 
bill  drawn  by  him  for  part  of  the  debt,  and  indorsed  a  bill  for 
the  balance,  both  of  which  were  retired  when  due,  it  was  held, 
though  there  was  no  receipt  for  pajrment  on  obtaining  the  bills, 
that  they  were  payment  of  the  debt,  and  that,  therefore,  though 
the  creditor  had  committed  an  act  of  bankruptcy  before  re- 
ceiving them,  the  transaction  was  protected  as  a  honafid£  pay- 
ment under  the  1  Jac.  I.  Again,  in  a  question  *  under  the 
19  Geo.  II.  c.  32,  whether  the  indorsement  of  a  bill  by  a 
debtor  to  his  creditor,  in  satisfaction  of  the  debt,  after  the  in- 
dorser  had  committed  a  secret  act  of  bankruptcy,  was  a  pay- 
ment in  the  ordinary  course  of  trade,  the  Lord  Chancellor 
held  that  it  was,  and  was  protected  by  the  statute,  provided 
the  bill  was  retired  before  issuing  the  commission.  This  con- 
dition arose  from  a  provision  in  the  statute,  that  the  payment 
should  be  valid  only  when  made  before  the  date  of  the  com- 
mission, which  could  not  be  till  the  bill  is  paid,  as  it  cannot 
be  known,  till  then,  whether  there  is  an  effectual  payment  or 

not. 

But  the  question,  what  are  payments  in  the  ordinary  course 
of  trade,  is  now  simplified  by  6  Geo.  IV.  c.  16,  which  re- 
peals the  19  Geo.  II.  c.  32,  and  inter  alia  enacts,  "  That  all 
"  payments  really  and  bonajide  made,  or  which  shall  there- 
"  after  be  made  by  any  bankrupt,  or  by  any  person  on  his  be- 
**  half,"  (before  the  issuing  of  the  commission  of  bankruptcy,) 
«  to  any  creditor  of  such  bankrupt,  (such  payment  not  being 
"  a  fraudulent  preference  of  such  creditor,)  shall  be  deemed 
«  valid,  notwithstanding  any  prior  act  of  bankruptcy."  It 
farther  enacts  the  same  thing  as  to  payments  made  to  the 
bankrupt,  and  declares,  "  that  such  creditor  shall  not  be  liable 
**  to  refund  such  payment,  provided  he  had  not,  at  the  time 

»  Wilkins  v.  Casey,  7  T.  B.  711. 

*  Hawkins  v.  Penfold,  2  Ves.  sen.  550,  per  Ixurd  Chancellor  Hardwlcke. 
Vidi  alao  HaU's  AMignees  v.  Spackman,  C.  and  ^ay.  274,  per  Beat,  C.  J. 
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^^  of  such  payment  by  or  to  such  bankrupt,  notice  of  any  act 
"  of  bankruptcy  by  such  bankrupt  committed."  This  act  ex- 
cludes all  questions  as  to  what  are  payments  in  the  ordioaiy 
course  of  trade,  to  which  it  makes  no  reference,  and  also  as  to 
what  is  notice  of  insolyency.  But  the  question,  in  what  cases 
indorsements  of  bills  or  notes  are  pa3rmentS9  appears  to  depend 
on  the  same  principles  as  formerly  *,  which  have  now  been  ex- 
plained. 

In  Scotland,  although  the  doctrine  now  explained  was  once 
disputed,  it  is  now  quite  settled.  Isty  It  has  been  decided, 
that  payments  or  remittances  to  a  current-4uxount  between 
merchants,  or  between  a  banker  and  his  customer,  by  cash  or 
bills,  are  effectual,  whether  the  balance  is  for  or  against  the 
party  making  the  remittance,  which  can  be  held  only  on  the 
ground,  that  remittances  by  bills  are  payments  *.  2rf,  It  fol- 
lows a  fortiori^  and  is  also  settled,  that  the  indorsation  of  a 
bill  for  the  purpose  of  being  discounted,  and  its  proceeds  ap- 
plied in  payment  of  a  single  debt,  does  not  fall  under  the  act 
1696  %  or  the  pajrment  of  a  bill  past  due  by  a  draft  on  London 
at  twenty-five  days,  when  drafts  at  par  were  at  twenty  days*, 
or  the  pajrment  of  a  debt  pro  tanto  by  a  check  on  a  banker, 
or  a  bill  at  a  discountable  date,  settling  the  difference  in  cash  , 
or  a  bill  given  and  received  as  cash,  in  payment  of  gows 
delivered  *.  These  points  may  be  considered  as  now  ascer- 
tained ''. 

But  this  doctrine  applies  only  to  transactions  intended  itma 

1  Cbitty,  233. 

■  Stein*s  Trustee  v.  Sir  WillUm  Forbes  and  Co.,  1st  March  1791,  Morr- 
1142;  2  Bell,  218,  note  4;  Sandiemao  and  Graham's  Trustee,  1792,  1  Betrt 
Cases,  81,  and  16Ui  Nov.  1790,  Morr.  14111;  Richmond  and  Frecbairo'> 
Trustee  v.  Pelican  Insurance  Office,  26th  June  1805,  Morr.  App.  Baokmpfi 
No.  24,  2  Bell.  218,  note  4;  Dundas  p.  Smith,  2d  June  1808,  Morr.  ApP- 
h.  t.  No.  28 ;  Dickson,  Langdale  and  Co.  v.  Cowan,  3d  Dec.  1828^  7  S.  •o<' 
D.  132. 

*  Jamieson  v.  Ferrier,  23d  Jan.  1810,  2  Bell,  218,  note  1. 

*  Ferrier  v.  Newion,  2d  June  1808,  2  Bell,  218,  note  2;  which  comp^'^ 
with  opinion  as  to  bank-bills,  in  Campbell  v.  M*Gibbon,  690,  note  3. 

•  2  Bell,  218,  note  4 ;  Hawkins  v.  Penfold,  697,  note  2. 

•  Watson  V,  Young,  1  March  1826,  4  S  and  D.  507. 

'  The  changes  of  opinion  on  (his  subject  are  indicated  by  ioroe  of  the  Hrh*' 
cases,  as  Campbell  v.  M*Gihbon  and  Campbell,  690,  note  3,  and  2  Wl  ^'^' 
note  3;  and  M'Hutcheon  v.  Welhb.  20ih  May  1794,  2  Bell,  217.  note  4,  <«>"' 
pared  with  the  later  decisionii  now  cited. 
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Jide  as  payments ;  and,  therefore,  when  the  real  intention  of 
parties  is  to  grant  a  security,  the  transaction  will  be  redu- 
cible. Thus,  when  a  person  makes  an  advance  to  a  trader, 
and,  on  the  day  of  the  advance,  obtains  from  him  a  depo- 
sit of  bUls,  in  consequence  of  an  alarm  about  his  solvency, 
this  is  a  security  for  a  prior  debt,  not  a  payment,  as  the  cre- 
ditor would  not  exact  payment  of  the  advance  on  the  very  day 
of  making  it  ^  Indeed,  knowledge  of  the  debtor's  insolvency 
is  sufficient  j9^  se  to  vitiate  the  transaction.  The  giving  also 
of  a  bill  at  a  distant  date  will  be  considered  as  a  security,  as 
bills  cannot  be  regarded  in  mercantile  construction  as  pay- 
ments, unless  payable  at  discountable  dates.  The  giving, 
too,  of  a  promissory-note  will  be  challengeable,  as  it  does 
not  proceed,  like  the  indorsement  of  a  bill,  on  the  assumption 
that  there  are  funds  in  the  acceptor's  hands ;  but  it  is  an  ex- 
pedient to  gain  indulgence,  and  the  note,  if  discounted,  must 
be  so  on  the  grantor's  credit,  being  a  security  over  his  estate. 
It  has  been  idso  found  in  England ',  that,  when  a  party  for 
whose  accommodation  certain  bills  had  been  drawp,  sent 
money  to  the  drawer,  after  he  had  committed  an  act  of  bank- 
ruptcy, and  before  they  became  due,  to  take  them  up,  this 
was  not  a  payment  in  the  ordinary  course  of  business.  In 
Scotland,  it  would  be  accounted  a  deposit  in  security  of  the 
drawer's  claim  of  relief,  and  would  therefore  be  reducible 
under  the  act  1696.  This  doctrine  was  recognised  in  a  case, 
where  a  provision  made  for  payment  of  a  bill  before  it  became 
due,  by  lodging  with  the  indorser  the  price  of  some  heritable 
property  sold  by  the  bankrupt  to  raise  money,  was,  after  a 
contrary  decision  by  the  Court  of  Session,  ultimately  decided, 
in  conformity  with  a  special  remit  from  the  House  of  Lords, 
to  be  reducible  under  the  act  1696  '• 

A  similar  decision  was  given  since,  regarding  the  appli- 

*  Vidt  Hotchkis  v.  The  Uoyal  Bank.  July  ]796»  2  Bell,  219,  note  4,  where 
Uie  Court  are  said,  under  the  circumstances  stated  in  the  text,  to  have  held 
that  the  deposit  of  bills  was  challengeable  as  a  security  for  a  prior  debt.  The 
case  was  not  finally  decided,  as  the  Bank  gave  up  the  bills,  in  consequence  of 
this  opinion  of  the  Court. 

'  Tamplin  v.  Diggins,  2  Campb.  311,  per  Lord  EUenborough. 

*  Spcir  V.  Dunlop,  15th  June  1825,  4  S.  and  D.  92,  22d  May  182^, 
2  W.  S.  App.  Cas.  253,  30ih  May  1827,  5  S.  D.  729. 
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cation  of  bills  and  orders  remitted  by  a  person,  within  sixty 
days  of  his  bankruptcy,  to  his  ordinary  bankers,  to  the  pay- 
ment of  different  instalments  of  a  bond  due  by  him  to  them, 
it  being  held,  that  such  remittances,  in  the  ordinary  course  of 
business,  were  valid,  and  might  be  applied  by  the  bankers  as 
cash,  to  pay  instalments  of  the  bond  which  were  jiast  due ; 
but  that,  as  to  an  instalment  not  yet  due,   they  could  not  be 
applied  to  it,  by  an  order  from  the  bankrupt,  without  falling 
under  the  act  1696,  as  a  provision  or  security  '•     As  to  tbe 
question,  however,  whether  the  funds  in  their  hands  might  be 
retained  by  them  in  security  of  that  instalment,  it  was  held 
ultimately  to  depend  on  the  matter  of  fact,  whether  these  funds 
had  been  lodged  in  the  ordinary  course  of  business,  or  with  a 
special  view  to  the  security  of  the  third  instalment ;  and  on 
that  point  an  inquiry  was  ordered  *,  which  terminated  against 
the  bankers '.     Certain  other  funds  and  bills  were  held  to 
have  been  transferred  to  them  in  the  ordinary  course  of  busi- 
ness, and,  as  to  these,  there  was  a  verdict  in  their  favour  . 

It  has  been  also  decided,  that  after  a  bill  has  been  protested 
for  non-payment,  the  indorsement  of  another  bill  on  account 
of  it,  within  sixty  days  of  the  indorser's  bankruptcy,  is  redu- 
cible under  the  act  1696  ;  as  the  debtor,  by  suffering  the  fiwt 
bill  to  be  protested,  acknowledged  his  insolvency,  and  there- 
fore the  indorsement  must  be  intended  as  a  security  in  pls^e 
of  payment  *. 

In  a  case®  where  the  partner  of  a  company  employed 
to  wind  up  their  affairs,  had  recovered  a  certain  amount  of 

*  Paulson  V,  Allan  and  Co.  3d  Dec.  1828,  7  &  and  D.  144, 

*  Do.  V.  Do.  12th  June  1829.  7  S.  and  D.  753. 

*  Do.  t;.  Do.  5  Murray's  Reports,  231,  9  S.  D.  B.  317. 

*  Low  (Blincow's  Trustee,)  v,  Allan  and  Co.  25th  July  1834,  12  S.  D.  B. 
948. 

*  This  doctrine  was  held  by  the  Court,  independently  of  certain  specfalttes, 
in  Blaikie  v,  Wilson,  1st  July  1803,  2  Bell,  219,  note  1,  where  it  was  fimn<J, 
that  the  indorsement  by  a  debtor,  within  the  sixty  days,  of  bills  by  third  pa^**^ 
due  in  three  months,  which  he  held  blank  indorsed,  made  on  account  of  »  bill 
which  he  had  suffered  to  be  protested,  and  could  not  pay  in  money,  was  cbsl- 
lengeable  under  the  act  1696,  as  an  alienation  of  a  ceruin  fund  to  theprq'"" 
dice  of  his  creditors. 

*  Borthwick  v.  Wiight  and  others,  6th  Feb.  1827,  5  S.  and  D.  203;  p»^ 
albo  Gilchrist  v.  Christie's  Trustee,  4th  July  1809,  1  Bell,  264^  note  3. 
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funds  belonging  to  them,  which  he  had  not  at  first  entered 
in  their  books,  though  he  debited  himself  with  it  in  hb  pri- 
vate books,  and  had  afterwards  expended  an  equivalent  sum 
in  retiring  a  bill  on  which  the  company  were  drawers,  and 
which  the  acceptor  could  not  retire,  the  Court,  although  this 
payment  turned  out  to  have  been  made  within  sixty  days  of 
the  payee's  bankruptcy,  decided  that  it  was  not  reducible  by 
the  trustee  for  his  creditors  under  the  acts  1621  or  1696, 
seeing  he  must  be  presumed  to  have  made  it  from  the  com- 
pany funds  which  he  had  recovered,  and  to  hold  as  their  ma* 
nager,  though  he  had  not  entered  these  funds  in  their  books 
as  recovered,  till  within  fifteen  days  of  his  bankruptcy. 

2.  Bills  or  notes  granted,  indorsed,  or  delivered  blank  in* 
dorsed,  or  drafts  made  in  payment  of  goods  or  other  articles 
bought  at  the  time,  do  not  fall  under  the  act  1696,  because 
they  are  not  given  in  satisfaction  or  security  of  prior  debts. 
The  sale,  however,  must  be  a  ready-money  transaction  ;  and 
the  granting  or  indorsement  of  the  bills,  notes  or  drafts  must 
form  pars  ejusdem  negotii  with  the  sale.  If  that  is  the  case, 
the  bills  or  notes  will  be  effectual  to  the  creditor,  though 
granted  or  indorsed  a  few  days  after  the  sale,  provided  the 
interval  is  not  greater  than  usually  takes  place  in  such  trans- 
actions. Thus,  in  a  sale  of  wheat  for  ready  money  \  where 
the  money  was  to  be  paid  on  delivery  of  the  last  parcel,  but 
the  seller  was  obliged,  five  days  after,  to  take  an  indorsed  bill 
at  a  negotiable  date  from  the  buyer  in  part  payment,  the  Lord 
Ordinary  and  the  Court,  holding  that  this  was  a  mode  of  pay- 
ment usual  in  such  ready-money  transactions,  sustained  the 
indorsation,  though  granted  within  sixty  days  of  the  indorser's 
bankruptcy.  But  such  a  transaction,  to  be  valid,  must  be 
entered  into  bona  fide^  and  not  a  mere  scheme  to  evade  the 
statute.  Thus  *,  where  a  person  who  was  debtor  to  another 
got  his  brother  to  join  him  in  a  bill  for  the  debt,  and  there- 
after, about  the  time  of  his  bankruptcy,  delivered  to  his  bro- 
ther some  wool,  which  the  latter  gave  over  to  the  principal 
creditor,  and  got  up  the  bill  from  him,  the  Court  disregarded 

1  Thoro«>n*»  Trustee,  2btb  Feb.  1806,  Morr.  App.  to  Bankrupt,  No.  25. 
'  Young  V,  Johnston,  25tb  June  1783,  Morr.  1141. 
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the  plea,  that  this  person  virtually  bought  the  goods  from  his 
brother,  and  was  therefore  entitled  to  transfer  them  to  the 
creditor  for  a  price,  viz.  the  surrender  of  the  bill,  holding, 
that  the  transaction  was  evidently  meant  as  a  security  to  the 
principal  creditor.  Again  ',  where  a  party  bought  goods 
from  another,  and  agreed  to  give  him  bills  for  the  price,  but, 
instead  of  doing  so,  took  an  indorsement  from  a  third  party 
to  bills  which  the  seller  owed  to  that  party,  (granting  his  own 
bills  to  the  indorser  for  their  amount,)  and  on  the  hills  thns 
indorsed  pleaded  compensation  against  a  claim  for  the  price, 
the  Court,  even  on  the  assumption,  as  to  which  the  parties 
were  at  variance,  that  this  indorsation  had  taken  place  ajter 
the  salcy  and  consequently  that  the  sale  could  not  be  con- 
sidered as  a  security  for  it  to  the  indorsee^  held,  notwithstand- 
ing, that  the  transaction  was  a  fraud  on  the  act  1696,  being  a 
device  between  the  purchasers  and  the  indorser  of  the  bills? 
to  obtain  a  security  for  the  latter. 

In  another  case  *,  where  a  person  who  had  given  to  another 
a  bill  for  his  accommodation,  afterwards  bought  cattle  from  the 
party  accommodated,  and  granted  his  bill  for  the  price,  hut 
the  seller,  having  become  bankrupt  next  day,  returned  his  bill, 
and  the  buyer  then  pleaded  compensation  against  the  pnce 
on  the  accommodation-bill  which  he  had  been  obliged  to  re- 
tire, the  Court,  though  contrary  to  the  opinion  of  Lord  Gil- 
lies,  Ordinary,  held  that  the  transaction  was  not  challenge- 
able, and  sustained  the  plea  of  compensation.     The  bankrupt 
was  here  a  direct  party  to  the  transaction,  by  which  the  only 
other  party,  one  of  his  own  creditors,  was  benefited.    B"^ 
the  Court  seems  to  have  held  that  the  sale  was  made  bam 
fide,  and  that  the  security  was  merely  a  consequence  io^^ 
incidentally  from  it.     The  same  remark  is  applicable  to  the 
preceding  case,  with  this  addition,  that  the  bankrupt  did  not 
appear  in  it  to  have  been  a  party  to  the  preference.     If  >*  ^^ 
been  proved,  in  the  last  case,  that  the  sale  was  merely  a  A^ 
vice  to  conceal  the  real  purpose  of  granting  a  security,  the 
transaction  must  have  been  set  aside,  as  falling  under  the  set* 

»  Mnrahall*!!  Trustee  r.  Provan  nod  Company,  S]st  Jan.  1T94,  Moir.  H^' 
*  Hepburn  r.  Bell,  Hth  July  18(6,  2  Bell,  8I4>,  note  1. 
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In  a  case^,  where  a  debtor  had  been  released  from  im- 
prisonment by  his  creditor,  for  the  purpose  of  validating  a 
sale  by  him  to  a  third  party,  made  in  order  to  obtain  a  bill 
for  the  price,  which  he  immediately  delivered  to  the  creditor's 
agent,  after  which  the  creditor's  name  was  filled  up  as  drawer, 
the  amount  of  this  bill,  after  it  had  been  paid,  was  recovered 
back,  on  the  ground  that  it  had  been  truly  granted  as  a  secu- 
rity by  the  debtor  to  this  creditor,  to  the  prejudice  of  his 
estate  and  of  the  other  creditors.  The  creditor  endeavoured 
to  shew  that  the  bankrupt  estate  had  not  been  injured,  as 
the  purchaser  had  not  got  credit  for  the  payment  against  the 
estate.  But  the  contrary  was  established;  and,  therefore, 
though  the  purchaser  was  not  proved  to  be  implicated,  the 
transaction,  as  between  the  bankrupt  and  the  creditor's  agent, 
or,  in  other  words,  with  the  creditor,  was  clearly  a  security 
under  the  act  1696.  A  similar  decision  was  given  in  another 
case,  where  this  case  was  recognised  as  an  authority  ^ ;  and 
also  in  a  case  where  a  party,  who  was  bound  to  retire  a  bill 
accepted  for  his  accommodation,  and  which  was  past  due  and 
protested,  sold  some  horses  to  the  acceptor,  five  days  before 
his  sequestration,  and  applied  the  price  in  retiring  the  bill  s. 
In  another  case  ^,  already  alluded  to,  the  sale  of  a  property 
by  the  bankrupt,  to  raise  money  as  a  provision  for  paying  a 
debt  before  it  was  due,  though  the  creditor  receiving  it  had 
no  concern  in  the  sale,  was  ultimately,  after  a  special  remit  from 
the  House  of  Lords,  held  to  be  reducible  under  the  act  1696. 
In  another  case  %  where  a  party  who  had  a  cash-credit  with 
a  bank,  on  the  security  of  two  cautioners,  sold  a  house  and 
land,  within  sixty  days  of  his  bankruptcy,  with  the  assistance 
of  one  of  the  cautioners,  after  saying  that  he  wished  to  do  so, 
to  pay  up  his  cash-account,  and  gave  the  cautioner  an  order 
for  the  price,  which  the  latter  paid  into  the  credit  of  the  cash- 
account,  the  Court,  although  it  was  not  proved  that  this  cau- 
tioner knew  of  the  debtor's  insolvency,  or  that  the  purchaser 

>  Barbour  v.  Johnston,  30th  May  1823,  2  S.  and  D.  351. 

*  Ramsay  v.  Kirkwood,  1  lib  June  1829,  7  S.  and  D.  749. 
"  Stewart  V,  Scott,  4tb  Dec.  1832,  II  S.  D.  B.  171. 

*  Spcir  V,  Dunlop,  15tb  June  1825.  4  S.  and  D.  92 ;  22d  May  1826,  2  W.  S. 
253.  and  SOth  May  1827,  5  S.  and  D.  729. 

«  iMiichcll  V.  Rodger  and  Smitb,  26tb  June  1834>,  12  S.  D.  B.  802. 
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or  other  cautioner  knew  the  purpose  of  the  transaction,  held 
that  it  was  intended  to  give  the  cautioners  a  preference,  con- 
trary to  the  act  1696,  and  therefore  reduced  it  with  regard  to 
them. 

3.  Bills  or  notes  granted  or  transferred  in  consideration  of 
debts  contracted  at  the  time  of  transference  do  not  fall  under 
the  act  1696.     That  act  strikes  against  deeds  granted  to  cre- 
ditors for  their  satisfaction  or  security  "  in  preference  to  other 
"  creditors  ;"  thus  implying,  that  all  parties  were  creditors  he- 
fore  the  date  of  the  deed ;  and,  therefore,  it  does  not  refer  to 
debts  contracted  at  the  date  of  the  deed,  and  in  consideration 
of  it.     It  relates,   indeed,    solely  to  deeds  granted  for  the 
*^  satisfaction  or  farther  security  "  of  debts,  thus  assuming 
that  the  debts  have  a  separate  existence,  not  that  they  are 
created  by  the  deed  which  constitutes  the  security.     Besides, 
the  bankrupt  does  not  here  burden  his  estate  or  lessen  its 
value,  but  gives  a  security  for  a  full  consideration,  which  may 
be  applied  to  the  benefit  of  his  creditors.     Accordingly  ', 
where  the  indorsation  of  a  bill  was  challenged  under  the  act, 
the  Court,  while  they  set  it  aside,  as  granted  in  security  of 
a  prior  debt,  held  that  it  would  have  been  valid  if  given  for 
present  value  received.      This  doctrine  has  been  held  re- 
peatedly as  to  other  deeds  granted  for  nova  debita,  but  which 
are  in  the  same  situation  on  this  point  with  bills  and  notes  *. 
The  same  doctrine  seems  applicable  to  debts  contracted  after 
the  security  is  granted,  at  least  to  the  extent  of  allowing  re- 
tention of  the  security  for  the  amount  of  the  advance.     For 
the  security  cannot,  with  reference  to  such  a  debt,  be  con- 
sidered as  granted  on  account  of  a  prior  debt ;  and  though 
it  should  not  have  been  granted  in  contemplation  of  this  fu- 
ture debt,  yet  the  creditor,  being  in  possession,  will  be  en- 
titled to  exercise  retention  over  it.    This  was  found  in  a  case  ^ 
where  a  person  who  had  an  account-current  with  another 

■  Campbell  v.  Grmbam,  antea,  690,  note  1. 

*  The  doctrine  is  implied,  for  instance,  in  Johnston  v.  Home,  29th  Jan.  1751, 
Morr.  1130;  but,  indeed,  it  is  nowhere  disputed.  As  to  the  application  of  the 
doctrine  to  beriuble  securities,  vide  the  case  of  Cormack,  8th  July  1829,  7  & 
mad  D.  866  ;  and  as  to  sales,  Cranstoun,  2d  Feb.  ISaU^  8  S.  D.  O.  i25,  affinn. 
cd  0th  July  1832,  I  W.  and  C  79. 

*  RobcrtM>n  v.  Ogilvie,  2 1st  Not.  1798,  Morr.  App.  to  Bill,  No.  8. 
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having  remitted  to  him,  within  sixty  days  of  his  sequestration, 
an  indorsed  bill,  which  was  placed  to  the  credit  of  his  account, 
the  Court,  while  they  reduced  the  indorsation,  so  far  as  it  ap- 
plied to  prior  debts,  allowed  retention  for  an  advance  of  £.200, 
made  after  the  indorsation,  to  which  they  held  the  statute  in- 
applicable. 

4.  One  form  of  a  novym  debitum  exists,  when  a  debtor,  on 
getting  a  person  to  join  him  as  cautioner  for  an  old  debt, 
grants  him  a  security  in  relief.  The  cautionary  obligation 
forms  here  a  novum  debitum  as  to  the  cautioner,  and  affords 
a  consideration  for  the  security,  which  will  render  it  effectual 
to  him  when  he  has  given  his  obligation  honafide^  without  any 
view  to  aid  the  schemes  of  the  bankrupt,  or  the  original  cre- 
ditor. But,  if  the  cautionary  obligation  and  relative  security 
are  proved  to  be  merely  parts  of  one  scheme  by  the  cautioner, 
bankrupt  and  creditor,  to  evade  the  act  1696,  and  secure  the 
creditor,  the  Court  will  then  hold  the  transaction,  notwith- 
standing its  disguise,  to  be  merely  a  security  for  the  prior 
debt.  But,  in  that  case,  the  different  parts  of  the  transaction, 
being  considerations  for  each  other,  must  be  all  equally  chal- 
lengeable. There  have  been  several  cases  of  this  kind.  Thus ' , 
where  a  debtor  who  owed  a  certain  sum  paid  part  of  it  in 
cash,  and  afterwards  borrowed  £.2000  from  a  third  party  on 
the  security  of  his  creditor  as  cautioner,  the  creditor  receiving 
at  the  same  time  an  heritable  bond  of  relief  from  the  debtor 
for  the  full  sum  borrowed,  and  paying  out  of  it  the  balance  of 
his  debt,  the  Court  justly  considered  this  as  an  indirect  mode 
of  giving  the  creditor  security  for  his  debt  by  the  heritable 
bond  of  relief,  and  therefore  set  aside  that  bond  under  the  act 
1696,  to  the  extent  of  the  prior  debt.  In  so  far  as  regarded 
that  part  of  the  loan  which  went  to  the  principal  debtor,  it 
was  valid,  as  granted  for  a  new  debt ;  but,  as  to  the  old  debt, 
it  was  a  scheme  between  the  debtor  and  creditor  to  defeat  the 
act  1696. 

In  another  case ',  where  a  debtor's  son  had  accepted  a  bill 
drawn  by  his  father,  that  it  might  be  substituted  for  two  drafts 

'  Gr«nt  V.  Grant,  Summer  SMtion  1788,  2  Bell,  2^,  note  1. 
*  Miller  v,  Duncan  and  Low,  lltb  Dec.  182)2,  and  8th  Dec.  1825,  2  S.  and 
D.  77,  F.  C,  and  4  &  and  D.  283. 
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which  the  father  had  discounted  with  a  bank,  but  wUch  bad 
been  dishonoured,  and,  at  the  same  tizne^  received  from  his 
father  an  heritable  security  in  relief  of  his  acceptance,  the 
Court,  regarding  all  these  transactions  as  parts  of  one  scheme 
by  the  parties  to  create  an  undue  preference,  reduced  the  bill 
and  heritable  security,  in  actions  brought  for  that  purpose  by 
the  bankrupt's  trustee.    But  the  bank,  having  taken  the  son's 
acceptance,  in  place  of  the  dishonoured  drafts,  which  they 
gave  up,  and  having  no  concern  with  that  part  of  the  transao- 
tion  which  took  place  between  the  son  and  the  father,  it  was 
decided,  that  the  reduction  by  the  trustee  for  the  father's  cre- 
ditors, under  the  act  1696,  could  not  affect  their  right  to  the 
son's  acceptance,  and  that  they  were  entitled  to  exact  pay- 
ment of  it  from  him  * .   In  another  case  S  where  a  person  under 
diligence  for  certain  bills  due  to  a  bankings  house,  offered  to 
them  as  a  security  a  vendition  to  a  ship,  which  they  refiised, 
and  then  prevailed  on  a  third  party  to  interpone  his  credit 
with  the  bankers,  by  indorsing  a  promissory-note  to  them,  on 
which  the  vendition  was  executed  in  this  parly's  favour,  the 
debtor  having  become  bankrupt  within  three  weeks  aftcr- 
:vrards,  the  Lord  Ordinary,  in  an  action  by  the  trustee  for  his 
creditors,  reduced  both  the  promissory-note  to  the  bankers, 
and  the  vendition  to  the  cautioner,  as  falling  under  the  act 
1696,  and  the  cautioner  acquiesced.     But  the  Court  altered 
the  judgment  as  to  the  promissory-note,  holding  it  effectual 
against  the  cautioner,  although  the  vendition  to  him  was  set 
aside,  and  though  an  offer  was  made  to  prove  that  the  bargvD 
between  him  and  the  debtor  had  been  concluded  with  the 
knowledge  of  the  agent  for  the  bankers  in  the  transaction- 
The  validity  of  the  vendition  was  not  indeed  tried  before 
the  Court ;  but  it  is  said,  that  the  Court  would  also  have  set 
it  asidO)  and  they  are  reported  to  have  considered  it  bad  id 
two  subsequ^it  cases '.   It  may  be  doubted,  however,  whether 
the  promissory-note  could  be  sustained  if  the  vendition  was 
reduced.     Neither  of  them  fell  under  the  strict  terms  of  the 

•  Low  V.  Duncan,  12th  June  1827,  2  W.  S.  579.  and  583.  ibe  Home  ot 
Lords  reversing  the  judgment  of  the  Court  of  Sestion. 

•  Swintoo*a  Thittec  v.  Sir  William  Forbet  and  Company,  19ib  ff^  '^^^' 
Morr.  1181.     Vida  alto  the  report  of  the  case  by  Mr  Bell,  ii.  SS7,  no^*  '' 

'  2  Bell,  227,  text,  and  note  1. 
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act  1696,  since  the  note  wsls  a  security  granted  to  the  credU 
tor,  not  by  the  debtor,  but  by  a  third  party,  and  the  vendition 
was  a  security  granted  to  a  third  party,  not  to  the  creditor. 
Neither  of  them  could  be  challenged,  unless  as  forming  parts 
of  a  scheme  to  evade  the  act  1696,  by  granting,  under  a  fii.lB6 
name,  what  was  really  a  seciu*ity  to  the  creditor.  But  this 
ground  of  challenge  applied  equally  to  the  promissory-note 
and  to  the  vendition,  and,  therefore,  if  the  bankers,  tlu*ongh 
their  agent,  were  privy  to  the  scheme,  the  note  seems  to  have 
been  reducible  as  well  as  the  vendition. 

In  a  later  case  S  where  a  debtor,  threatened  with  personal 
diligence  by  his  creditor,  had,  on  condition  of  the  creditor  super* 
seding  diligence,  granted  him  one  bond  of  corroboration  for 
the  debt  signed  by  his  brother  and  partner,  and  another  signed 
by  his  two  brothers-in-law,  whereupon  the  debtor  gave  his 
brothers-in-law  an  heritable  bond  of  relief,  (which  referred  to 
their  cautionary  obligation,)  for  part  of  the  amount,  over  his 
house,  the  Court,  holding,  notwithstanding  certain  objec- 
tions which  need  not  be  detailed  at  present,  that  the  bond 
of  corroboration  and  bond  of  relief  were  parts  of  the  same 
transaction,  sustained  the  bond  of  relief  against  a  reduction 
by  the  creditors.  It  was  held  by  the  majority  of  the  Court, 
that  the  parties  had  no  suspicion  of  the  debtor's  approaching 
bankruptcy,  and  intended  no  evasion  of  the  statute ;  and  the 
bond  of  relief  was  considered  as  not  falling  under  the  statute, 
being  granted  for  a  novum  debitvm  as  to  the  cautioners.  The 
minority,  on  the  other  hand,  seem  to  have  considered  the  act 
as  applicable,  on  the  ground  of  a  constructive  accession  by  the 
cautioners  to  the  scheme  of  rendering  their  obligation  the 
means  of  giving  a  security  to  a  prior  creditor.  But  the  sta« 
tute  was  not  applicable  unless  there  had  been  proof  of  their 
accession. 

II.  Date  of  the  deeds  challengeable. 

The  rule  of  the  act  1696,  regarding  the  date  of  such 
deeds  as  fall  under  it,  including  those  which  relate  to  bills  and 
notes,  is,  that  they  shall  be  "  made  and  granted"  within  sixty 

'  MoDtMtb*s  Trustee  v,  Dougbs  and  others,  ISth  Dec.  1794,  Mbrr.  1146. 
Mt  Bell,  li.  S27»  oote  2,  gives  a  fuller  detsil  of  the  opinions  of  the  Court  in  thb 
case  then  is  given  in  the  printed  report. 
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days  of  the  granter's  bankruptcy.  It  has  been  abready  con- 
eddered  what  constitutes  bankruptcy,  and  from  what  date  it  is 
to  be  computed  '.  It  remains  to  be  considered,  l^^.  How  the 
sixty  days  are  to  be  reckoned  back  from  the  bankruptcy  to 
Ihe  date  of  the  deed  challenged  ?  and,  2<ffy,  When  the  deed 
is  held  to  be  completed  ? 

1.  In  reckoning  the  sixty  days,  1*^,  It  is  settled  by  a  judg- 
ment of  the  House  of  Lords,  in  an  analogous  case  regarding 
the  computation  of  sixty  days,  within  which  a  deed  on  death- 
bed affecting  heritage  is  challengeable  *,  that  this  period  must 
be  reckoned  exclusive  of  the  day  of  death  or  bankruptcy ;  2%, 
The  days  do  not  run  from  noon  to  noon,  but  from  midnight 
to  midnight,  viz.  from  the  midnight  immediately  preceding  the 
bankruptcy  to  the  sixtieth  midnight  previous  * ;  3^y,  A  deed 
executed  on  any  part  of  the  sixtieth  day  is  held  to  be  beyond 
the  sixty  days,  on  the  principle,  Dies  incepttis  pro  campleto  ha- 
betur.  This  was  held  *,  regarding  the  indorsation  of  a  bill 
which  had  been  made  on  31st  March,  the  debtor,  as  was  al- 
leged, having  been  rendered  bankrupt  on  30th  May  following. 
The  Court,  besides  finding  that  the  bankruptcy  had  not  taken 
place,  held  that  the  indorsation  would,  at  any  rate,  have  been 
valid,  as  being  granted  on  the  sixtieth  free  day  before  the 
alleged  bankruptcy.  The  same  rule  was  adopted^  regarding 
the  preference  of  an  arrestment  used  on  the  sixtieth  free  day 
before  the  date  of  a  bankrupt's-  sequestration. 

2.  Time  when  the  deed  is  "  made  and  granted"  in  terms 
of  the  act. 

The  act  provides,  with  regard  to  "  dispositions,  heritable 
"  bonds,  or  other  heritable  rights  whereupon  infeftment  ©ay 
«  follow,"  that  they  "  shall  only  be  reckoned,  as  to  this  case 
"  of  bankrupt,  to  be  of  the  date  of  the  sasine  lawfully  taken 
"  thereon."  It  is  a  question  *  whether  this  clause  applies  to 
dispositions  of  lands  by  a  debtor  who  is  not  himself  infeiiy  or 

*  Anieat  665-6. 

*  Sir  John  Ogilvie  r.  Mercer,  10th  Dec.  1793,  Morr.  3336. 
'  2  Bell,  179,  note  4,  and  casefi  therein  cited. 

*  Blaikiev.  Clegg,  SNt  Jan.  1809,  P.  C. 

*  Andenoo  v.  Surkie,  Fletcher  and  Company,  2d  March  1813,  F.  C. 

*  2  Bell,  220.30,  and  cases  there  sUted.    Jt  would  appear,  that,  by  tb«  ^'^'^ 
case^  it  has  been  decided  that  this  clause  of  the  act  applies  on\j  to  c«nrcysi> 
by  a  parly  who  is  himself  iofefk. 
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merely  to  dispositions  of  lands  by  a  party  infeft,  as  being  th^ 
only  ^<  rights  whereupon  infeftment  may  follow,"  so  that  thus 
the  sixty  days  as  to  all  other  heritable  rights  may  run  from 
their  date.     But,  at  all  events,  the  clause  has  been,  altered  so 
far  by  the  last  bankrupt  statute ',  as  to  make  the  date  of  re- 
cording the  sasine,  and  not  the  date  of  the  sasine,  the  term 
to  which  the  currency  of  the  sixty  days  refers,  in  the  class  of 
cases  which  are  included  in  it.     As  to  assignations,  it  was 
doubted  whether  the  date  of  them  should  be  reckoned  from 
their  execution,  or  from  their  intimation  to  the  debtor.     On 
the  one  hand,  it  was  maintained,  that,  independently  of  the 
analogy  arising  from  the  enactment  regarding  the  date  of  herir 
table  rights,  the  date  of  assignations  must  be  computed  from 
the  time  when  they  became  effectual,  which  was  only  from 
their  intimation.    On  the  other  hand,  such  assignations  were 
not  included  in  the  enactment  regarding  heritable  rights ; 
4Uid  it  was  pleaded,  that,  though  their  intimation  formed  the 
criterion  of  their  eflGlcacy  in  competition  with  other  rights,  this 
.was  no  reason  for  holding  such  intimation  to  be  synonymous 
•with  the  date  of  granting  them,  which  was  a  different  act,  de- 
pending on  the  debtor,  seeing  even  the  provision,  as  contain- 
ed in  the  act  1696,  regarding  the  date  of  heritable  rights, 
made  it  depend,  not  on  registration,  which  alone  could  render 
the  right  effectual,  but  on  the  date  of  the  sasine  following  on 
it.     In  conformity  with  this  reasoning,  it  was  decided ',  that 
an  assignment  of  a  personal  right,  in  security  of  prior  debts, 
being  granted  more  than  sixty  days  before  the  granter's  bank-r 
niptcy,  did  not  fall  under  the  act  1696,  although  it  was  not 
intimated  till  within  the  sixty  days.     But  the  law  has  been 
altered  by  the  last  bankrupt  statute ',  which  enacts,  **  that, 
*^  in  all  questions  upon  the  said  statutes,"  (viz.  the  act  1696 
and  the  present  act,)  <^  all  dispositions,  assignations  and  ven- 
*^  ditions,  which  do  not  require  sasine,  but  to  which  intimation 
**  or  delivery  are  requisite,  in  order  to  render  them  complete 
*^  as  transferences  or  as  securities,  shall  be  reckoned  to  be  of 
^^  the  date  of  the  intimation,  delivery,  or  other  act  requisite 

'  54  0.  Ill,  c.  137.$  12. 

•  Hay  V.  Sinclair  and  Co.  8tb  July  1768»  Morr.  IIM. 

'  510.  in.  c.  137,  $  13. 
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*^  for  completing  the  same,  without  prejucUce  to  their  validity 
*<  in  other  respects." 

According  to  this  enactment,  drafts  by  the  debtor,  in  se- 
curity of  a  prior  debt,  considered  as  assignations  of  the  fimds 
in  the  drawee's  hands,  must  be  reckoned  as  of  the  date  of  in- 
timation to  him ;  that  is,  of  presentment,  'as  proved  by  accep- 
tance, or,  in  case  of  non-acceptance,  by  protest,  or  other  habile 
evidence  \  since  it  is  from  that  date  that  they  become  effectual 
as  assignations.  If  such  drafts  are  accepted,  but  the  accep- 
tance bears  njo  precise  date,  it  will,  in  general,  be  presumed  to 
be  of  the  same  date  with  the  draft  %  though  such  a  presumpUoD 
may,  in  questions  under  the  act  1696,  be  redargued  by  con- 
trary evidence.  Indorsations  of  accepted  bills,  or  of  unac^ 
cepted  drafts  duly  presented,  require  no  separate  intimation 
to  the  drawee,  but  form  effectual  assignations  '  of  the  drawers 
funds  in  the  drawee's  hands,  in  the  first  of  these  cases,  when 
made  at  any  time  after  the  date  of  acceptance^  and  in  the  lat- 
ter case,  when  made  after  the  date  of  presentment.  But  thej 
are  not  effectual  till  delivery  of  the  bill  %  and,  therefore,  in 
terms  of  the  clause  now  quoted,  the  date  of  delivery,  if**" 
oertained,  will  be  held  to  be  their  true  date.  When  there  i» 
no  separate  evidence  of  the  date  of  delivery,  the  date  of  in- 
dorsation, as  appearing  on  the  bill,  unless  disproved,  will  be 
held  to  be  its  true  date,  as  an  assignment  of  the  funds  in  the 
drawee's  hands.  This  rule  applies  also  to  blank  indorsations. 
In  both  cases,  delivery  of  the  bill  will  be  presumed,  unless  the 
contrary  is  proved,  to  have  been  of  the  d^  of  the  indorsar 
tion  '•  If  the  indorsation  has  no  separate  date,  it  will  be  pr^ 
sumed  to  be  that  of  drawing  the  bill  ^ ;  and,  unless  the  bill  is 
proved  to  have  been  indorsed  or  delivered  on  a  different  date, 
its  efficacy  as  an  assignment  will,  like  that  of  the  original 
draft,  be  computed  from  the  time  of  acceptance  or  present- 
ment. 

The  enactment  now  quoted  has  no  reference  to  the  date  oi 
drafts,  as  obligations  by.the  drawer.  Such  obligations  ^ 
held,  in  questions  under  the  act  1696,  to  be  of  the  date  whi^ 
they  bear,  unless  proved  to  have  been  executed  or  delivered 

»  Antea,  66.     .  .  "'^iitoa,  67.  «  Anita,  173  w**^* 

*  Aniea,  159.  '  *  j  Atttaa,  276.  •  AiUea,  67. 
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dn  a  different  date.  The  same  rule  is  followed  as  to  the  date 
of  promissory-notes,  when  challenged  under  the  act  1696, 
ais  securities  for  prior  debts.  Acceptances  by  the  debtor, 
when  challenged  on  the  same  ground,  are  presumed  to  be  of 
the  date  which  they  bear,  unless  proved  to  have  been  granted 
or  delivered  on  a  different  date ;  and,  if  they  bear  no  sepa* 
rate  date,  they  are  held,  unless  the  contrary  is  proved,  to  be 
of  the  date  of  the  bill. 

The  case  already  mentioned,  viz.  of  assignations  granted, 
not  for  prior  debts,  but  for  debts  contracted  at  the  time, 
or  for  a  price  instantly  paid,  is  not  comprehended  under 
the  foregoing  enactment.  It  has  been  shewn,  that  the  act 
1696  contained  no  enactment  making  the  intimation  of  assig- 
nations the  criterion  of  their  date  in  questions  under  it.  The 
enactment  in  the  last  bankrupt  statute,  which  rendered  their 
intimation  or  delivery  the  criterion  of  their  dates  ',  fixes  this 
criterion  only  "  in  all  questions  upon  the  said  statutes,"  viz. 
under  the  last  bankrupt  act,  and  the  act  1696  ;  and,  as  this 
limitation  was  also  referred  to  in  the  act  1696,  the  insertion  of 
it  in  the  last  bankrupt  statute,  as  to  assignations,  must  have 
reference  to  the  meaning  previously  given  to  it  as  inserted  in 
the  act  1696.  But  it  is  established,  that,  in  the  act  1696,  it 
relates  exclusively  to  securities  for  prior  debts,  and  not  to  se« 
curities  for  Tuwa  debita  ' ;  and,  therefore,  the  enactment  re- 
garding assignations  in  the  late  act,  being  limited  in  the  same 
way,  must  refer  only  to  assignations  for  prior  debts.  Hence 
a  di*aft  given  in  security  of  a  novum  debitum  will  be  considered, 
with  reference  to  the  act  1696,  as  an  assignment  of  the  funds 
in  the  drawee's  hands  from  its  date,  though  it  should  not  be 
intimated  to  him  by  presentment  for  some  time  afterwards  ^, 
and  will  not  be  challengeable  as  a  security  for  a  prior  debt, 
though  not  completed  as  an  assignment  till  after  the  money 
was  advanced.  In  such  a  case,  as  well  as  in  the  case  of  an 
heritable  security  for  a  novum  debitum^  the  security  will  be 
considered  as  of  the  date  when  the  debtor  grants  it,  this  being 
the  only  act  which  depends  on  him* 


*  ■* 


'  51  G.  III.  c.  137,  §  la 

*  Johnston  v.  Home,  29th  Jan.  1751,  Morn  1130-6.  Kilkerran'g  Report, 
ivbich  gives  the  fullest  statement  of  the  opinions  of  the  Court,  is  contained  in 
p.  1135-6.  «' 2  Ut'll,  2-i3. 
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There  is  more  difficulty,  howeyer,  when  the  security,  though 
contemplated  by  parties  at  the  time  of  advancing  the  money, 
is  not  fully  executed  by  the  debtor  till  afterwards. 

The  most  favourable  case  of  this  kfaid  for  the  creditor,  is, 
when  a  security  has  been  granted  at  the  time  of  the  advance, 
but,   from  a  change  of  circumstances,    it  becomes  neces- 
sary to  substitute  a  new  security,  which  differs  from  the  first 
only  in  form ;  for  instance,  if  a  debtor,  after  granting  a  secu- 
rity over  lands,  was  obliged  to  sell  them  at  a  valuation  to  the 
commissioners  under  a  road  act,  and  then  invested  the  price 
on  a  new  security  for  his  creditor.     This  security  would  be 
considered  only  as  a  siarogatum  for  the  old  one ;  and  therefore 
the  date  would  be  held  the  same*     The  same  rule  was  adopt- 
ed '^  where  a  merchant  who  had  consigned  a  cargo  to  another 
merchant  for  sale,  raised  money  by  drawing  bills  on  the  con- 
signee on  account  of  the  caigo ;  but  afterwards,  as  the  con- 
signee refused  to  take  the  cargo,  which  was  therefore  con- 
signed to  another  person,  became  obliged  to  give  his  credi- 
tor new  bills  on  the  second  consignee.     These  second  bUb, 
though  withm  sixty  days  of  the  debtor's  bankruptcy,  and 
challeoged  as  granted  for  a  prior  debt,  since  the  advance  of 
money  was  long  prior  to  them,  were  sustained,  as  they  were 
evidently  surrogata  for  the  first  bills. 

Another  case  is,  where  the  debtor  has  got  a  loan  of  money 
on  the  credit  of  a.  bill  or  note  payable  to  him,  and  delivered 
instarder  to  the  creditor,  but  has  forgotten  to  indorse  it.    1° 
England,  it  has  been  shewn,  that  in  such  a  case,  his  indorse- 
ment of  it,  even  alter  an  act  of  bankruptcy,  will  be  valid ;  sD" 
that,  after  a  commission  of  bankruptcy  is  issued  against  bini» 
his  assignees  may  be  compelled  to  indorse  it '.     In  Scotland 
the  same  rule  would  probably  be  enforced  against  the  trustee 
on  his  sequestrated  estate ;  or,  if  the  bankrupt  himself  indor- 
sed the  bill  or  note,  the  indorsement,  though  made  within 
sixty  days  of  his  bankruptcy,  would  be  sustained ;  for  the  ad- 
vance has  been  made  on  the  faith  of  the  bill  or  note  being 
transferred  at  the  tkne ;  and,  though  the  indorsement  has  bees 
omitted  through  mistake,  the  debtor's  trustee  cannot  refuse 

»  More  9.  Allan,  23d  Jtn.  1800.     Vide  2  Bell,  223,  note  6^  where  a  fo« 
detail  of  the  caie  if  gi?eii«  *  ilntoff,  273. 
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to  correct  the  mistake,  nor  can  his  other  creditors  set  aside 
the  indorsement  under  the  act  1696»  if  made  afterwards  by 
himself,  without  agreeing  to  rescind  the  whole  transaction,  as 
vitiated  by  an  errar  in  essentialibus,  and  consequently  to  re^ 
fund  the  money  which  the  creditor  advanced  on  the  faith  of 
it.  It  is  a  different  case  where  the  bill  or  note  has  been  given 
merely  as  a  deposit,  without  an  intention  of  transferring  it  to 
the  creditor ;  for,  in  such  a  case,  the  creditor  has  advanced 
money  on  the  faith  of  the  deposit  alone ;  and  a  subsequent  in- 
dorsement of  the  bill  or  note  by  the  debtor  would  be  chal- 
lengeable as  a  new  security  for  a  prior  debt. 

But  the  most  difficult  case  is,  where  the  security  is  mere- 
ly stipulated  at  the  time  of  advancing  the  money,  and  is  not 
granted  till  some  time  afterwards.  The  question,  whether 
such  a  security  falls  under  the  act  1696,  or  is  a  security  for  a 
novum  debitta^i  has  been  hitherto  discussed  solely  with  regard 
to  the  case  of  heritable  securities.  In  that  case,  the  decisions 
of  the  Court  have,  at  different  times,  been  very  contradictory  '• 
The  last  decision  was  favourable  to  such  a  security.  But  it 
is  still  difficult  to  deduce  from  the  decisions  fixed  rules  ap- 
plicable to  all  such  cases.  On  the  strength  of  the  latest  de- 
cision, however,  it  may  probably  be  laid  down,  Ist^  That,  if 
there  is  an  unbroken  connection  between  the  advance  of  money 
and  the  granting  of  the  security,  so  that  they  can  be  fairly 
considered  as  parts  of  one  transaction ;  for  instance,  if  the 
debtor  has,  at  the  time  of  the  advance,  put  his  title-deeds 
into  the  hands  of  ^  agent,  with  instructions  to  prepare  a  se^ 
curity  for  the  loan  over  a  specific  subject,  the  security  will  be 
held  as  granted  directly  in  consideration  of  the  advance,  and 
will  therefore  be  sustained  as  a  security  for  a  novum  debitumy 
though  the  execution  of  it  should  be  delayed  for  some  time 
after  the  advance,  and  though  it  should  fall  within  sixty  days 
of  the  grantor's  bankruptcy  *.     The  creditor's  claim  to  such 

'  Vide  on  one  side,  vii.  agftinst  the  Talidity  of  such  a  security,  Eccles  v.  Mer- 
chiston's  Creditors,  ith  Feb.  1729,  Morf.  1128;  Brougb*s  Trustees  o.  Dun- 
can, and  Ditto  o.  Spankie  and  JoUie,  5tb  June  1793,-Morr.  llOO  aad  1179; 
M'Lean  p.  Primrose.  16th  Not.  1799,  2  Bell,  225^  note  2;  and  in  favour  of 
the  security,  MaoHfield,  Hunter  and  Co.  p.  Cairns,  15th  Feb.  1771,  Morr. 
A  pp.  to  Bankrupt,  13;  Houston  and  Co.  v.  Stewart,  fiOth  Feb.*  1772,  Morr. 
1170;  Spottlswood  t^.  Robertson  Barclay,  19th  Nov.  1783,  Morr.  1177,  and 
Bank  of  Scotland  v.  Stewart  and  Rosa,  7th  Feb.  181 1,  F.  C. 

'  Bank  of  Scotland  p.  Stewart  and  Ross,  713,  note  1.     Hiia  decision,  how- 
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security  may  not  be  entitled  to  compete  with  a  prior  bfeft- 
ment,  or  an  adjudication  against  the  subject  burdened,  aod, 
in  the  event  of  the  debtor's  sequestration,   he  would  have  no 
claim  against  the  trustee  for  the  creditors,  to  complete  the 
security ;  since,  by  adyancing  the  monej  before  it  was  execu- 
ted, he  trusted  in  some  measure  to  the  debtor's  personal  cre- 
dit '.     This  consequence,  however,  would  follow,  if  the  secu- 
rity had  been  granted  by  the  debtor,  but  not  completed  by 
infeftment  or  intimation,  although  such  a  security  could  not 
be  challenged  under  the  act  1696.     The  onljr  question,  in  the 
present  case,  with  reference  to  a  challenge  under  that  ad^  i^ 
Whether  the  security  was  granted  for  the  advance  as  for  a 
prior  debt,  or  whether  it  was  contemplated,  from  the  time  of 
the  advance,  both  by  the  bankrupt  and  the  creditor,  as  the 
direct  consideration  for  the  advance,  and  was  delayed  only  by 
accident  ?  In  the  last  of  these  alternatives,  it  should  be  sus- 
tained as  a  security  for  a  novum  debitvm.     But,  ^ttOy,  If,  not- 
withstanding that  measures  have  been  taken  to  prepare  the 
security,  the  creditor  allows  such  a  delay  to  elapse  in  exe- 
cuting it  as  breaks  the  continuity  of  the  two  transactionSf 
and  shews  that  the  security  has  ceased  to  be  contemplated^ 
either  by  the  debtor  or  creditor,  as  the   direct  considera- 
tion for  the  loan,  it  will  then  probably  be  regarded,  on  ac- 
count of  the  delay,  as  merely  a  security  for  a  prior  debt    1* 
is  difficult  to  fix  what  lapse  of  time  shall  have  this  ^ed; 
or  whether  the  mere  lapse  of  time  may  not  be  obviated  by 
such  circumstances  as  account  for  the  delay.     But,  after  a 
considerable  time,  the  security  must  cease  to  be  regarded  as 
a  direct  consideration  for  the  loan «.    3d/y,  If  there  ia  mere// 
a  general  stipulation  at  the  time  of  the  advance  to  grant  '^  8^ 
^*  curity,"  the  advance  must  be  considered  as  made  on  tii0 

ever,  is  directly  contrary  to  the  preceding  case  of  M*Lean  v,  Priinro«e#  »  •"*" 
the  decision,  under  similar  circumstances,  was  against  the  securitf .  •^"^  '^ 
case  was  not  ultimately  decided  on  this  ground. 

'  This  point  is  implied  in  the  decision  in  the  case  of  Mansfield  «•  WalUr' 
Trustees,  88th  June  1833,  11  S.  D.  B.  813^  affirmed  in  Uie  House  o(  U^ 

*  In  the  case,  however,  of  Cormack  v.  Anderson,  8tb  July  1829,  7  &  a^d  ^ 
868,  the  Court  susUined  an  heritable  bond,  granted,  in  terms  of  a  previou*  cot" 
tract,  two  months  after  the  debt  arose,  and  followed  by  infeftment,  at  the  dis- 
tance of  five  years,  aAer  the  debtor's  sequestration,  and,  in  Cranstoun  v»  ^^"^ 
tine,  2d  Feb.  1830,  (alHrmed  in  1832,)  8  &  D.  B.  U^  1  W.  &  79,<tf<^ 
was  given  to  a  disposition  granted,  and  iofefUuent  taken,  within  sixty  day*  ' 
the  dirbtor*s  bankruptcy,  by  virtue  of  rotsaivet  granted  some  months  previ0i>^ 
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faith  of  this  obligation  only,  and  not  in  consideration  of  any 
specific  security,  that  not  being  even  in  contemplation  of  the 
parties  at  the  time  of  the  advance.  There  is  one  case,  where 
a  security  granted  to  a  wife  within  sixty  days,  in  fulfilment  of 
an  obligation  in  her  marriage-contract,  executed  several  years 
before,  to  infeft  her  in  security  of  her  jointure,  was  sustained 
as  if  it  had  been  granted  at  the  date  of  this  obligation  '.  But 
the  Court  adopted  a  different  doctrine  in  subsequent  cases ; 
and  the  last  decision,  though  favourable  to  the  creditor's  se- 
curity, does  not  afford  any  warrant  for  sustaining  it  under  such 
circumstances.  It  may  be  even  doubted,  whether  a  stipula- 
tion, at  the  time  of  the  advance,  to  give  a  security  over  a  spe- 
cific subject,  without  any  measure  taken  for  its  execution,  is 
sufficient  to  make  it  pars  ejusdem  neffotii  with  the  advance ;  as 
it  may  be  held,  that  the  advance  was  made,  not  in  contempla- 
tion of  the  security  as  a  thing  to  be  immediately  done,  but 
on  the  faith  merely  of  the  obligation  to  execute  it.  There 
are  no  decisions  of  the  Court  on  this  question,  since  the  time 
when  the  earlier  decisions  setting  aside  all  such  securities 
whatever  came  to  be  doubted. 

The  doctrines  now  laid  down  have  a  very  limited  applica- 
tion to  the  granting  or  indorsement  of  bills  or  notes  in  secu- 
rity ;  because,  if  they  are  to  be  granted  as  direct  considera- 
tions for  an  advance  of  money,  there  cannot  be  the  same  ex- 
cuses for  delayiilg  the  transference  of  them,  as  with  heritable 
securities.  It  may  even  be  doubted,  whether  any  thing  less 
than  delivery  of  the  bills  or  notes  at  the  time  of  the  advance 
can  take  the  security  out  of  the  statute.  A  general  obligation 
at  the  time  of  the  advance  to  grant  or  procure  bills  would 
not  be  sufficient ;  because  in  that  case  the  advance  could  not 
be  made  in  contemplation  of  any  particular  security,  but  merely 
on  the  faith  of  the  obligation.  Perhaps,  even  an  obligation 
to  grant  or  procure  specific  bills  or  notes  would  not  be  suffi- 
cient ;  for,  as  there  cannot  be  the  same  obstacles  to  delay  the 
execution  of  such  a  security  as  in  the  case  of  an  heritable  right, 
the  creditor  has  the  less  reason  to  advance  money  unless  in 
direct  exchange  for  the  security ;  and,  therefore,  if  he  does 
not  require  it  at  the  time,  however  specific  the  obligation  to 

'  Spottiswood  V,  Robertson  Barclay,  antea,  713,  note  1. 
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grant  it  is,  he  may  be  considered  as  trusting'  entirely  to  that 
obligation  '. 

III.  Processfor  challenging  Deeds  which  fiJl  under  the  Act  1696. 

1.   Title  to  challenge. — The  person  challenging  must  be  a 
creditor  of  the  bankrupt,  or  in  right  of  a  creditor,  as  a  trus- 
tee appointed  by  creditors,  or  interim  factor  or  trustee  on  the 
debtor's  sequestrated  estate,  or  even  the  bankrupt  himsdf  after 
he  has  concluded  a  composition-contract  with  his  creditors, 
since  he  thereby  acquires  those  rights  belonging  to  the  estate 
which  were  previously  vested  in  the  creditors.      One  of  two 
acceptors  of  a  bill  cannot  bring  a  reduction  of  a  preference 
granted  by  the  other  acceptor,  founding  on  his  possession  of 
the  bill  retired,  because  it  is  thus  extinguished,  and  the  pre- 
sumption is,  that  it  was  retired  by  both  acceptors.     He  can 
have  no  title,  in  such  a  case,  without  a  decree  of  relief  bsA 
constitution  against  the  other  acceptor '. 

The  principal  question  on  this  subject  has  been^  irhetber 
the  challenge  may  be  brought  by  any  creditor,  or  only  by  those 
who  were  creditors  before  the  date  of  the  deed  cballeotg^ 
In  the  only  two  cases  which  have  occurred,  the  Court  re- 
stricted the  right  of  challenge  to  prior  creditors  *.     The  act 
appears  to  favour  this  conclusion ;  for,  although  it  provides 
generally  that  a  declarator  of  bankrupt  may  be  brought  by 
"  any  of  his  just  creditors,"  yet  the  only  deeds  which  it  de- 
clares to  be  challengeable,  are  those  granted  "  in  favoor  of 
*^  hb  creditors,  either  for  his  satisfaction,  or  farther  security) 
"  in  preferejice  to  other  creditors**     But  a  deed  cannot  be  said^ 
in  correct  language,  to  give  one  creditor  a  preference  over  an- 
other creditor,  unless  both  are  creditors  at  the  date  oi  the 
deed,     hideed,  the  act  has  been  construed  to  include  only 
preferences  to  prior  creditors ;  and,  therefore,  as  these  sre 
designated  generally  as  creditors,  the  other  creditors  to  whom 

>  For  •  full  discussion  of  tbit  ditficult  subject,  vide  Mr  BelPs  work,  & 
223- G.  l*he  doctrines  suted  above,  in  so  far  as  they  differ  from  those  \^  ^^^ 
by  him,  which  they  do  io  some  particulars,  are  suggested  with  considerib'c  ^' 
fidtfoce. 

>  Bett  v.  Amott,  27th  June  1828.  6  &  and  D.  1021. 

•  Mann  v.  Walls,  25tb  July  1702,  Morr.  1006;  Robertson  BaivUy  r.  l^^ 
nox,  19ih  Nov.  1783,  as  reported  by  Mr  Bell,  ii.  200,  note  2. 
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they  are  said  to  be  preferred,  being  designated  in  the  same 
way,  must  be  also  held  to  mean  prior  creditors.  These  seem, 
therefore,  to  be  the  only  creditors  who  can  bring  the  challenge, 
as  they  alone  are  declared  to  be  injured  by  the  challengeable 
deed.  An  opposite  construction,  however,  has  been  adopted 
by  a  learned  author  ' ;  and  there  can  be  no  doubt,  for  the 
reasons  which  he  states,  that  it  would  be  expedient,  and  con- 
formable with  that  principle  of  equality  which  it  is  the  purpose 
of  the  bankrupt  law  to  introduce,  to  extend  the  right  of  chal- 
lenge to  all  who  were  creditors  at  the  time  of  the  debtor's 
bankruptcy. 

2.  Form  of  the  action, — According  to  the  act,  it  is  neces- 
sary first  to  establish  the  debtor's  bankruptcy  by  a  declarator, 
and  the  nullity  of  the  deeds  challenged  is  then  made  to  follow 
as  a  consequence  from  the  declarator.  But  the  usual  form  is 
to  bring  a  combined  action  of  declarator,  reduction  and  repe- 
tition, libelling  specially  on  the  statutes,  subsuming  the  bank- 
ruptcy and  the  particulars  of  the  deed  challenged,  calling  for 
production  of  it,  if  in  the  form  of  a  written  deed,  under  the 
certification  of  nullity,  and  concluding  for  reduction  of  it,  and 
for  repetition  of  the  fund  alienated  by  means  of  it «.  This 
process,  which  cannot  be  brought  as  an  ordinary  action,  is  pe- 
culiar to  the  Court  of  Session. 

A  summons  to  reduce  certain  indorsations  and  payments 
under  the  acts  1696  and  1621,  which  did  not  libel  the  debtor's 
bankruptcy  or  insolvency  at  the  date  of  the  indorsations  and 
payments,  or  within  the  period  prescribed  by  the  act  1 696, 
or  state  any  facts  from  which  these  requisites  could  be  inferred, 
was  dismissed  as  irrelevant . 

3.  Effect  of  the  reduction, — 1.  One  efiect  of  the  reduction 
is,  to  set  aside  any  deed  falling  under  the  act  1696,  so  far  as 
the  interest  of  the  creditors  injured  by  it  is  concerned.  But 
it  is  not  therefore  null  to  any  other  effect.  In  one  case  % 
where  a  debtor,  after  homing  had  been  raised  against  him  by 
one  of  his  creditors,  granted  a  bill  for  the  supposed  amount 
of  all  his  debts  to  a  trustee  for  behoof  of  his  whole  creditors, 
who  then  rendered  him  bankrupt  on  this  bill,  the  creditor  who 

>  8  Bell,  SOe,  and  232.  •2  Bell,  2ia 

"  Wood  t;.  Dalrytnple,  4th  Dec.  1823,  2  S.  and  D.  555. 
«  Strang  v,  M'Incoth,  12th  May  1821,  F.  C. 
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had  preyiously  raised  diligence  succeeded  in  reducing  the  bill, 
as  a  security  granted  within  sixty  days  of  bankruplcy  ;  and 
yet  the  same  bill  was  sustained  as  a  valid  ground  for  the  dili- 
gence which  produced  bankruptcy,  the  Court  holding  that  it 
was  good  against  the  accept<nr,  though  challengeable  by  the 
creditor.  The  mere  dependence  of  a  reduction,  however  pro- 
bable its  grounds,  will  not  form  a  ground  for  suspending  soa^ 
mary  diligence  raised  agtunst  a  person  who  is  bound  for  a  bill, 
by  a  party  holding  under  the  indorsement  challenged.  For 
such  holder  is  still  in  tittdo  of  the  bill,  though  he  will  be  ac- 
countable for  its  contents,  if  recovered  by  him,  on  the  chal- 
lenge taking  effect '. 

2.  Although  the  title  to  challenge  seems  to  be  confined  to 
those  who  were  creditors  prior  to  the  deed  challenged,  the 
whole  benefit  of  the  challenge  would  probably  be  held  to  ao- 
crue  to  the  creditors  at  large  '•  It  has  been  said  ^,  that,  when 
a  bill  due  to  a  bankrupt,  but  compensated  by  a  large  debt 
which  the  latter  owed  to  the  acceptor,  is  indorsed  to  a  credi* 
tor  within  sixty  days  of  his  bankruptcy,  the  acceptor  has  an 
interest  to  challenge  the  indorsation,  though  the  creditors  at 
large  have  none ;  and,  therefore,  although,  in  consequence  of 
a  sequestration  being  awarded,  the  only  formal  title  to  chal- 
lenge was  in  the  trustee,  as  acting  for  the  creditors,  who  had 
resolved  not  to  challenge,  it  is  stated,  that  the  acceptor  might, 
in  this  case,  demand  from  the  trustee  an  assignment  of  his 
right,  or  insist  in  the  challenge  under  his  name,  on  finding 
security  for  his  relief  from  expenses.  This  doctrine  appears 
to  be  well  founded.  But  whoever  has  the  right  of  challenge 
cannot  succeed,  without  restoring  the  favoured  creditor  to 
the  benefit  of  any  security  or  other  advantage  which  he  has 
relinquished  in  consideration  of  the  right  challenged,  so  far 
as  that  benefit  has  accrued  to  them.  For  instance  \  where 
a  banker,  who  held  six  bills  against  an  individual,  gave  them 
up  on  receiving  indorsations  to  three  other  bills,  it  was  found, 
on  these  indorsations  being  reduced  by  the  trustee  on  the 
debtor^s  sequestrated  estate,  that  the  banker  was  entitled  to 
restitution  of  the  bills  given  up.     The  creditors  are  only 

*  Brown  and  oihen  v.  C»mpbelf  and  Company,  1  lib  Feb.  1809,  F.  C. 

'  2  Bell,  231^.  *  Ibid.  415.  note  3. 

«  Blair's  Trustees  v.  Miller  and  Campbell,  18th  June  182*?,  1  !^\  and  B.  301. 


EFFECT  OF  THE  REDUCTION*  7^9 

entitled  to  set  aside  a  deed  so  far  as  they  are  injured  by  it ; 
and  not  also  to  retain  the  security  or  benefit  which  the  credi- 
tor renounced  in  consideration  of  the  deed.  But  they  are 
not  likewise  bound  to  procure  restitution  of  any  interest  which 
he  may  have  surrendered  to  a  third  party  for  the  deed  under 
challenge,  that  being  a  transaction  with  which  they  have  no 
concern.  For  instance,  if  the  creditor  has,  in  consequence 
of  the  security,  renounced  an  obligation  to  him  for  the  debt 
by  a  third  party,  the  creditors  are  not  bound  to  restore  this 
obligation,  though  they  should  challenge  the  security.  Nor 
does  the  liability  of  the  third  party  revive ;  for  the  discharge 
of  his  obligation  was  absolute ;  and  the  reduction  of  the  secu* 
rity,  in  consideration  of  which  the  creditor  discharged  it,  is 
a  mere  casualty,  of  which  the  latter  must  be  held  to  have  taken 
the  risk.  Thus  S  where  a  creditor,  who  held  an  acceptance 
for  his  claim,  signed  by  his  debtor  and  his  debtor's  son,  gave 
it  up  in  consequence  of  getting  an  heritable  security  for  the 
debt,  which  was  afterwards  set  aside  under  the  act  1696,  he 
was  found  not  entitled  to  insist  for  redelivery  of  the  accep- 
tance against  the  son,  who  pleaded  that  he  did  not  know  of 
the  transaction  in  consequence  of  which  it  was  renounced. 

3.  Farther,  if  the  creditor  has  given  up  some  security  to 
the  debtor,  in  consideration  of  the  security  in  question,  and 
the  debtor  has  disposed  of  it ;  for  instance,  if  the  creditor  has 
given  up  a  lien  on  goods,  which  the  debtor  has  thereafter  sold, 
or  redelivered  a  bill,  which  the  debtor  has  indorsed  away,  the 
creditors,  though  they  succeed  in  the  challenge,  are  not  re- 
sponsible for  these  funds,  as  they  have  reaped  no  benefit  from 
them  K  They  will  however  be  liable  to  restitution  of  the 
goods  or  bills,  if  they  came  into  their  possession,  and  are  still 
distinguished  from  the  rest  of  the  estate. 

4.  Another  question  is,  whether  the  challenge  can  nullify 
a  bill  or  note,  or  the  indorsement  to  it,  when  transmitted  by 
the  party  whose  own  title  in  it  is  challengeable  under  the  act 
1696,  to  an  onerous  indorsee?  The  words  of  the  act  are, 
that  all  dispositions,  assignations  or  other  deeds  falling  under 
the  description  already  mentioned,  shall  ^'  be  void  and  nidi.*' 

>  Black  V,  Cutbbertson,  15th  Dec.  1814,  F.  C. 

'  2  Bell,  233.  A  case  of  this  kind  occurred,  and  wai  decided  according  to 
the  views  now  stated,  in  Ritchie  i;.  Wyllie,  27th  Not.  1821,  1  S.  and  B.  169. 
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This  nullity,  indeed^  does  not  take  effect  ip^ojwre^  but  only 
when  the  challenge  is  made  by  certain  persons.  But,  as  soon  as 
they  make  the  challenge,  the  words  of  the  statute  seem  to  indi- 
cate that  the  nullity  is  absolute,  being  as  strong  against  onerous 
indorsees  as  the  words  of  the  similar  enactment  already  noti- 
ced *,  regarding  the  nidlity  of  bills  or  notes  granted  for  gaming 
debts,  or  as  the  enactment  regarding  such  documents,  granted 
for  usury,  was,  till  the  recent  statute'  in  favour  of  onerous  and 
bona  fide  holders.  Whether  it  is  consistent  with  the  negotiability 
of  such  documents,  that  a  transaction  between  the  granter  or 
first  indorser  and  his  payee  or  indorsee  should  affect  another 
indorsee  who  knew  nothing  of  it,  and  who  gave  fiill  value  to 
his  indorser,  or  whether  personal  grounds  of  objection  should 
be  extended  beyond  the  parties  from  whose  conduct  they  arise, 
is  a  question  of  expediency  which  deserves  the  attention  of 
the  Legislature.     But  the  words  of  the  act,  if  construed  Ute- 
rally,  seem  to  create  a  nullity,  which  would  affect  the  title,  not 
only  of  the  payee,  but  of  subsequent  indorsees.     Each  holder 
has  a  claim  against  all  the  indorsers  whose  indorsements  are 
subsequent  to  the  challengeable  deed,  because  each  of  them 
is  considered  as  a  new  drawer.     But,  according  to  the  con- 
struction now  stated,  he  could  have  no  claim  under  the  bill  or 
note  against  the  bankrupt's  estate,  whether  the  bankrupt  was 
drawer,  acceptor  or  indorser  of  the  bill  or  note ;  nor,  if  the 
bankrupt  was  drawer  or  indorser,  could  he  have  a  claim  against 
the  drawee,  or  any  of  the  parties  liable  previously  to  the  bank- 
rupt's indorsement,  as  the  bankrupt's  subscription,  which  is 
his  title,  either  mediately  or  immediately,  would  be  altogether 
null.     This  construction,  however,  would  be  very  dangerous 
to  the  rights  of  onerous  indorsees ;  and  the  want  of  a  decision 
on  the  point,,  though  it  must  have  often  occurred,  indicates 
that  the  general  understanding  is  inconsLstent  with  it* 

1  Amim,  13i.  >  58  Geo.  HI*  r-  ^ 
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Section  II. 

When  are  Bills  or  Notes  vested  in  the  Bankrupt  as  his  oum 
property  J  and  when  as  agent  for  another  party  ^  and  whaty  in 
the  latter  case^  is  his  power  or  that  of  his  creditors  over  them  9 

1.  The  first  of  these  questions  depends  on  two  circum* 
stances,  yiz. 

1^^,  On  the  possibility  of  separating  the  bills  or  notes  al- 
leged to  have  been  given  in  trust  from  the  other  property  of 
the  person  entrusted  with  thera  ;  and,  2(f/y,  On  the  question, 
Whether  they  were  deposited  with  liira  only  for  a  special  pur- 
pose, or  whether  the  full  property  of  them  was  transferred  to 
him  ? 

1 .  When  effects  are  deposited  with  a  third  party  for  a  spe- 
cial purpose,  they  continue  the  property  of  the  depositor,  so 
long  as  they  can  be  distinguished  from  the  depositary's  other 
property.  This  rule  is  applicable  even  to  money  or  bank- 
notes, while  in  the  depositary's  possession,  and  distinguishable 
from  his  other  property.  The  delivery  of  them  to  any  third 
party  will  transfer  the  property,  so  that  it  cannot  be  reclaimed 
by  the  owner.  But  their  currency  has  not  come  into  opera- 
tion while  they  remain  with  the  depositary ;  and,  therefore, 
the  owner's  right  of  property  still  attaches  to  them,  if  they 
are  distinguishable  from  the  holder's  other  efiects  ' .  Thus, 
money  or  bank-notes  sent  by  a  carrier,  if  put  up  in  a  separate 
parcel,  would  be  recoverable  by  the  owner  from  his  bankrupt 
estate.  So,  in  a  case  where  an  Edinburgh  bank  was  employ- 
ed by  a  Dundee  bank  to  take  up  its  notes  for  them  from  tlie 
other  Edinburgh  banks,  which  they  put  up  on  certain  days 
in  sealed  parcels  to  be  sent  by  the  first  opportunity,  entering 

'  This  principle,  as  applicable  to  money,  is  fully  expounded  by  Lord  Ellen- 
borough,  C.  J.,  in  Taylor  v.  Piumcr,  3  M.  and  S.  571.  The  case  is  well 
worthy  of  attentive  perusal,  as  elucidating  the  whole  doctrine  of  the  limitatiuiifi 
which  the  principars  right  in  property,  of  whatever  kind,  entrusted  to  a  factor, 
imposes  on  the  factor*a  power  of  control,  and  on  the  title  vested  in  his  credi- 
tors by  bis  bankruptcy. 
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the  amount,  at  the  same  time,  in  their  book,  and  giving  no- 
tice by  post  to  the  Dundee  bank,  it  was  found  that  the  latter 
bank  had  a  claim  to  the  property  of  notes  of  theirs  which  had 
been  thus  parcelled,  entered  and  notified,  though  they  re- 
mained in  possession  of  the  Edinburgh  bank  at  the  time  of 
their  bankruptcy  '.     In  another  case',    where  the  country 
agent  of  an  Edinburgh  bank,  was  in  the  habit  of  keeping  the 
money,  which  he  received  from  the  bank  to  carry  on  their 
business,  in  a  strong  box  to  which  he  and  they  had  sepai'ate 
keys,  it  was  decided,  on  his  bankruptcy,   that  all  the  mon^ 
found  in  this  box  belonged  to  them,  althoug^h  he  had  been  en- 
gaged, with  their  knowledge,  in  other  employments  besides 
that  of  their  agent,  particularly  in  certain  trusts ;  and  though 
the  creditors  maintained  that  none  of  the  money  in  the  box 
could  be  the  same  in  specie  which  he  had  got  from  the  bank, 
and  that  he  should  not  be  allowed  to  appropriate  any  part 
of  his  general  funds,  by  the  mere  act  of  placing  it  in  the 
box,  to  one  of  his  employers  more  than  another.     But,  whe- 
ther this  money  was  the  same  coin  which  had  been  sent  by 
the  bank  or  not,  the  circumstance  of  its  being  thus  placed  by 
him  in  the  bank  coffers  pointed  it  out  as  money  which  he  had 
realised  in  the  bank's  business ;  nor  could  his  other  employers 
or  creditors  complain  of  its  being  appropriated  to  the  hank 
by  his  act,  since  they  knew,  that  such  appropriation  of  tfatf 
money,  which  he  drew  for  the  bank,  must  take  place  from  the 
nature  of  his  agency,  and  must  thus  be  held  to  have  relied  on 
his  honesty  in  making  the  appropriation.     The  same  doctnn* 
is  applicable  to  bills  and  notes,  when  entrusted  to  a  person 
only  for  a  specific  purpose,  and  distinguishable  from  the  rest 
of  his  effects. 

In  another  case,  viz.  where  money,  bills  or  other  effects 
entrusted  by  one  person  to  another  are  converted  into  a  new 
form,  e.  g.  by  being  exchanged  for  money  or  goods,  certain 

'  Bertram,  Gardner  and  Co.*s  Trustee  v.  The  Dundee  Bank,  ISih  J*"- 
1797,  1  Bell,  260,  note  2. 

«  Gilchrist  v.  Christie's  Trustee,  4th  July  1809,  1  Bell,  264,  note  3.  ^^ 
also  Tooke  v.  HoUingsworth,  5  T.  R.  215,  where  money  which  had  b«eo 
gif  en  in  tpede  for  a  particular  purpose,  and  remained,  at  the  bankruptcy  o(  the 
person  entrusted  with  it,  distinct  from  his  other  property,  wmt  held  to^^' 
claimable  from  bis  auigneet  by  the  original  owner. 
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distinctions  must  be  observed,  in  considering  whether  the  sub- 
stituted funds  become  the  property  of  the  owner  of  the  origi- 
nal funds.  Ist^  If  the  substituted  effects  are  distinguishable 
from  the  holder's  other  property,  and  are  clearly  traced  as 
the  proceeds  of  the  original  bills  or  effects,  and  if  the  factor 
has  not  diverted  them  from  the  destination  of  these  effects, 
the  one  will  remain  the  constituent's  property,  as  much  as  the 
other.  For  instance,  in  an  English  case ',  where  a  factor  sold 
certain  goods  which  were  con^signed  to  him,  and  took  notes 
for  the  price,  it  was  decided  by  the  Court  of  Common  Pleas 
that  these  notes,  being  distinguishable  from  the  holder's  other 
property,  and  coming  in  place  of  the  goods,  belonged  to  the 
consigner  of  the  goods.  The  same  doctrine  was  followed  in 
Scotland  in  an  early  case  *,  where  a  factor,  employed  to  sell 
certain  goods  for  another,  having  taken  a  bond  for  the  price 
in  his  own  name,  it  was  decided,  on  his  death,  that  the  price 
was  not  in  bonis  of  him,  but  that  the  owner  of  the  goods  was 
entitled  to  recover  it,  as  coming  in  place  of  the  goods,  directly 
from  the  purchaser.  In  this  case,  however,  ^ri^,  the  question 
was  not  with  the  factor's  creditors,  but  with  his  next  of  kin 
and  with  the  purchaser  ;  and,  secondly^  there  was  written  evi- 
dence of  the  factor  having  taken  the  bond  for  his  constituent's 
behoof,  though  apparently  in  his  own  name. 

In  another  case  ^,  an  executor  having  appointed  a  factor  by 
his  own  authority,  and  taken  from  him  a  bill  for  the  realised 
proceeds  of  the  executry,  payable  to  himself  or  order,  which 
he  deposited  with  a  third  party,  on  a  receipt  bearing  that  it 
was  to  be  applied  in  payment  of  the  claims  against  him  as 
executor,  his  constituent's  nearest  of  kin  were  found  entitled, 
in  preference  to  his  creditors,  to  the  proceeds  of  the  bill,  as 

'  Scott  t;.  Surtnan,  Willes,  400*  referred  to  as  an  anonymous  case  by  Lord 
Chancellor  Hardwicke  in  Dumas  ex  parte,  1  Atk.  234*.  In  this  case,  Willes, 
C.  J.,  who  delivered  the  judgment  of  the  Court,  places  the  distinction  be- 
tween money  and  notes,  with  reference  to  the  matter  in  question,  entirely  upon 
this,  that  money  entrusted  to  a  person,  even  for  a  special  purpose,  could  not, 
in  general,  be  distinguished  from  his  other  fundn.  The  converse  of  this  doc- 
trine is,  that,  if  it  could  be  distinguished,  the  property  even  of  it  would  still 
remain  with  the  original  owner. 

*  Street  r.  Home  and  Burntsfield.  9th  June  1669,  Morr.  15122. 

'  Baird  o.  Murray*!  Creditors,  4th  Jan.  1744,  Morr.  7737  and  15130. 
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forming  part  of  the  executry.    Certain  cash  which  he  likewise 
deposited  with  this  third  party  did  not  appear  to  be  considered 
in  the  same  lights  as  it  was  merely  given  to  the  depositary  to 
meet  any  claims  which  might  be  made  ag'ainst  him  as  execu- 
tor.    But  the  bill  being  clearly  traced  to  arise  from  the  exe- 
cutry, and  he  haying  appropriated  it  to  executry  purposes, 
the  next  of  kin  were  preferred  to  it  even  against  creditors. 
In  another  case  ',  where  an  executor's  factor,  after  realising 
the  proceeds  of  the  executry,  lodged  them  in  a  bank  on  re^ 
ceipts  in  his  own  name,  but  the  money  thus  lodged  was  de- 
signated as  part  of  the  executry,  by  a  note  holograph  of  him, 
found  in  his  repositories  at  his  death,  the  executor  was  found 
entitled  to  the  money,  in  preference  to  a  claim  of  compen- 
sation by  the  bankers  on  a  debt  due  to  them  by  the  factor. 
In  this  case,  it  may  be  doubted  whether  the  bankers  were 
not  entitled  to  rely  on  the  fund  as  belonging  to  the  factor, 
and  retain  it  for  their  claim  against  him,  unless  they  knew 
that  it  belonged  to  the  executry '.     But  this  remark  does  not 
apply  as  to  the  factor's  other  creditors  or  representatives,  with 
reference  to  whom  the  doctrine  of  surrogatum  is  strictly  ap- 
plicable. 

2.  The  same  result  follows,  though  bills  or  money  remit- 
ted to  an  agent  for  a  special  purpose  should  be  confounded 
for  a  time  with  his  other  funds,  if  the  agent  ultimately  sets 
them  apart  for  their  original  purpose,  his  act  in  thus  setting 
them  apart  again  to  his  constituent's  use,  rendering  them  as 
completely  his  as  if  they  had  always  continued  distinct  from 
other  funds.     This  doctrine  was  fully  brought  out  in  the  fol- 
lowing English  case '.     A  paymaster  of  the  forces  having  re- 
mitted bills  to  a  London  house,  with  previous  orders  to  puT' 
chase  a  certain  kind  of  foreign  coin  with  the  proceeds,  aod 
send  it  out  to  him,  the  London  house  raised  money  on  the 
bills  by  dbcounting  them,  and  then  sent  the  proceeds  to  ft 
house  in  Lisbon,  with  directions  to  procure  the  coin  there, 
but,  if  they  could  not  do  so,  to  send  back  good  bills  for  the 
amount.     The  Lisbon  house,  as  they  could  not  procure  the 

» 

<  Alison  v.  Fairholms,  No?.  1765,  Morr.  15132. 

■  Vide  Mr  BeH>  remarks  on  this  case,  ii.  13),  note  5. 

"  Ex  parU  Sayers,  5  Vesey  jun.  169. 
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coin,  sent  back  bills,  and  the  London  bouse  haying,  in  the 
mean  time,  become  bankrupt,  the  remitter  of  the  original  bills 
was  found  entitled,  by  the  Lord  Chancellor,  to  these  new  bills, 
in  a  competition  with  the  assignees  of  the  London  house.  The 
leading  principle  of  the  decision  is  comprised  in  these  words 
of  his  Lordship,  that,  if  the  sum  first  remitted  ^^  got  into  the 
^'  general  fund,  it  got  out  again,"  and  that  '^  it  acquires  an 
<^  identity  and  a  distinction  from  all  the  rest  of  the  fund  by 
"  the  application  of  it,  by  sending  it  to  Portugal."  It  was 
assumed,  that,  if  the  coin  had  been  purchased,  the  original  re- 
mitter might  have  seized  it,  **  as  purchased  by  his  order  with 
"  money  remitted  by  him  for  that  purpose  ;"  and  it  was  held 
that  these  bills  were  as  much  distinguished  from  the  general 
fund,  and  marked  out  for  his  property,  as  the  coin  would  have 
been  if  it  had  been  purchased.  It  was  therefore  held  that  the 
remitter  might  himself  have  stopped  the  transaction  at  Lisbon, 
and  taken  the  bills,  or  laid  hold  of  them  as  his  after  they 
reached  London.  It  was  doubted  whether  money  thus  sent 
out  for  the  purchase  could  have  been  claimed,  though,  perhaps, 
it  might  also  have  been  considered  as  separated  from  the 
other  funds.  But  it  was  held  that  the  bills  were  completely 
set  apai*t  as  the  remitter's  property,  and  therefore  belonged 
to  him. 

3.  It  does  not  make  any  difference,  although  a  factor,  after 
receiving  money  or  notes  for  a  special  purpose,  should  con- 
vert them  into  a  new  form  for  a  distinct  purpose  of  his  own. 
The  substituted  effects  will  be  considered  notwithstanding  as 
the  constituent's  property,  as  they  form  merely  a  surrogatum 
for  the  original  money  or  bills.  This  doctrine  was  expound* 
ed  in  an  English  case ',  where  a  gentleman  having  sold  out 
of  the  funds  by  advice  of  his  stockbroker,  and  given  the  latter 
a  draft  on  his  bankers  for  the  proceeds,  that  he  might  vest 
them  in  Exchequer  bills ;  but  the  broker  having  vested  a  great 
part  of  them  in  American  stock,  and  in  bullion,  to  carry  them 
off  to  America,  this  question  occurred,  whether  the  property 
of  these  effects  vested  in  the  broker,  so  as  to  go  to  his  assig- 
nees under  a  commission  of  bankruptcy,  or  remained  with  his 
constituent  ?  The  Court  of  King's  Bench,  after  a  full  argu- 

»  Taylor  v.  Plumcr,  3  M.  and  &  562. 
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ment  on  a  special  verdict,  decided  in  favour  of  the  consdtueDt. 
The  ground  of  decision  appears  to  have  been,  that,  if  the  mi* 
ginal  effects  still  remained  the  constituent's  property,  his  right 
of  property  was  not  vacated  by  their  transmutation  into  a  new 
form,  but  followed  them  in  that  state,  whether  the  change  had 
been  made  in  pursuance  of  the  constituent's  instructions,  or 
in  contravention  of  them  '.  One  result  of  this  doctrine  is, 
that,  if  a  factor  employed  money  or  bills  entrusted  to  him  for 
a  certain  purpose,  in  buying  bills  or  notes  in  bis  own  name, 
and  these  remained  in  his  possession  unnegotiated  at  his  bank- 
ruptcy, while  there  was  still  an  unbroken  connection  between 
them  and  the  constituent's  effects  with  which  they  had  been 
acquired,  the  latter  would  be  entitled  to  reclaim  them  as  his 
property. 

4.  But,  when  the  constituent  entrusts  the  factor  with  money 
to  buy  goods  or  procure  bills  for  him,  which  the  factor  pur- 
chases in  his  own  name,  then,  unless  the  money  has  been  set 
apart  from  the  factor's  other  property,  the  constituent's  right 
in  it  resolves  into  a  mere  personal  claim  for  repayment.     It 
cannot  revive,  till  the  factor  again  sets  it  apart  for  the  consti- 
tuent's use,  as,  in  a  case  already  cited  *,  where  money  was 
remitted  to  Portugal  for  the  purpose  pointed  out  by  the  con- 
stituent.    But,  in  the  case  now  supposed,  it  is  laid  down  ^ 
that. the  effects  so  purchased  remain  his  property,  subject  to 
a  personal  obligation  to  convey  them  to  his  constituent,     hi 
one  case  *,  where  a  party  who  had  got  money  from  another 
to  purchase  goods  for  him,  bought  them  in  }iis  own  name, 
though  he  appeared  to  have  designed  them  for  his  consti- 
tuent's behoof,  the  Court  decided  that  the  right  to  them  was 
still  in  the  factor,  and  that,  consequently,  they  were  attach- 
able for  a  debt  due  by  him.     The  same  doctrine  would  appty 
to  bills  or  notes,  though  they  remained  with  him  unnegotiated 

'  Lord  Ellenborough,  C.  J.,  who  delivered  the  Judgment  of  the  Court,  gives 
A  full  exposition  of  tbewbple  Jaw,  and  of  aU  the  authoritiet  on  the  subject; 
and  distinctly  lays  it  do»-n^  ^c.n  with  reference  to  moncyt  that  the  property  of 
it  does  not  pass  from  the  original  owner,  unless  when  it  is  so  confounded  with 
the  mass  of  the  factor's  other  property,  that  it  can  no  longer  be  traced  or  ideo* 
tiSed. 

'  Ex  parte  Sayers,  724,  note  3. 

*  Suir,  i.  12.  16;  Ersl^iiir,  fit  8.  c4s  1  Beli;  268,  note  1. 

*  liovlstoun  v«  RoberUon.ftud  ifleraing,  24th  Jan.  I6tt,  Morr.  1M2& 
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at  his  bankruptcy.  It  has  been  suggested,  however  S  that  if 
a  factor,  after  thus  purchasing  goods,  intimates  to  his  princi- 
pal that  they  are  bought  for  his  behoof,  and  that  they  are  ly- 
ing subject  to  his  disposal,  the  property  will  be  vested  in  him. 
The  same  doctrine  would  probably  apply  to  bills  or  notes  thus 
purchased,  if  they  remained  with  the  factor,  though  taken  in 
his  name ;  because,  agreeably  to  a  case  already  referred  to  % 
they  are  marked  out  as  the  constituent's  property,  by  being 
set  apart  for  the  purpose  which  he  had  appointed.  The  con- 
stituent, indeed,  could  not  have  reclaimed  them  from  onerous 
holders,  because  the  factor  retained  the  power  of  conveying 
them  away,  by  taking  them  in  his  own  name.  But  there  was 
such  an  appropriation  as  entitled  him  to  reclaim  them  from 
the  factor  himself,  or  from  his  general  creditors. 

Independently,  however,  of  these  cases,  which  depend  on 
the  possibility  of  distinguishing  effects  or  bills  deposited  from 
the  factor's  property,  there  is  another  question,  viz. 

2fif/y,  Whether  the  principal  has  merely  deposited  them  with 
the  factor  for  a  special  purpose,  subject  to  his  right  of  pro- 
perty, or  has  transferred  the  property,  trusting  to  the  factor 
personally  for  the  proper  exercbe  of  the  powers  conferred  on 
him? 

That  the  principal  may  retain  the  property,  he  must  indi- 
cate clearly  that  the  bills,  &c.  are  merely  deposited  for  a  spe- 
cial purpose.  If  a  person  commissions  goods  from  another 
who  is  not  his  factor,  and  sends  him  bills  for  the  price  as  soon 
as  he  gets  the  invoice,  he  will  not  be  entitled  to  recover  the 
bills,  though  the  other  party  should  fail  with  the  goods  in  his 
bands,  since  he  has  parted  with  the  property  of  the  bills,  and 
trusted  to  the  seller's  credit  for  the  fulfilment  of  his  part  of 
the  contract  ^.  But,  if  a  person  remits  bills  to  Another, 
that  he  may  purchase  goods  for  him  with  the  proceeds,  but 
is  himself  obliged  to  pay  the  price  from  his  factor's  failure  to 
do  so,  he  may  reclaim  the  bills,  as  being  still  his  property, 
seeing  they  were  remitted  only  for  a  special  purpose,  and  are 
distinguishable  from  the  factor's  other  property  *.  The  prin- 
ciples already  laid  down  lead  to  this  conclusion,  which  is  also 
illustrated  by  various  cases,  to  be  immediately  noticed,  where 

>   1  Hell,  268.  "  Es  ptiriB  Sayem,  724,  nottf  3. 

•  1  lie!l,  W\.  «   U»tL 
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bills  are  remitted  by  tbe  principal  solely  to  cover  acceptances 
by  the  factor  for  his  behoof,  but  which  the  principal  is  obliged 
to  retire  ',  or  where  they  are  deposited  without  indorsation, 
in  security  merely  of  past  adyances '.  But  this  leads  us  to 
consider  the  doctrine  now  stated,  in  the  ca^e  in  which  it  is 
most  frequently  applied,  viz.  that  of  bills  or  notes  remitted  to 
bankers. 

In  this  case,  several  distinctions  must  be  observed. 

1 .   When  the  banker  discounts  bills  or  notes,  he  is  in  some 
sense  the  purchaser  of  them,  and  they  become  thenceforward 
his  property  ^.  It  will  make  no  difierence,  although  the  banker, 
after  discounting  a  bill,  should,  instead  of  paying  its  amount 
to  his  customer,  place  it,  after  deduction  of  discount,  •  to  the 
credit  of  his  account.     For,  from  the  moment  of  discount,  the 
banker  takes  all  risks  of  the  bill  being  stolen  or  destroyed, 
and  the  discounter  has  an  absolute  right  to  draw  for  its  amount, 
under  deduction  of  the  discount  *.     But,  2.  The  property  of 
bills  or  notes  is  not  transferred,  when  they  are  merely  re- 
mitted to  a  banker,  or  any  other  person,  for  a  special  pur- 
pose, e,g.  to  recover  payment  of  them,  or  to  answer  other  bills 
when  due.     In  that  case>  the  banker's  right,  in  a  question 
between  him  and  the  remitter,  is  limited  by  the  condition  on 
which  the  bills  were  remitted.     If  they  are  indorsed  to  the 
banker  specially,  or  are  transferable  by  mere  delivery,  from 
being  blank  indorsed,  or  made  payable  to  the  bearer,  the 
banker  may  have  thus  a  title  to  them  absolute  in  form,  such 
as  would  make  them  transferable  to  a  third  party.      But, 
while  he  retains  them,  his  right,  as  it  depends  on  the  whole 
transaction,  by  virtue  of  which  they  were  transferred  to  him, 
must  be  limited  by  the  condition  of  transference,  and  his  cre- 
ditors succeeding  him  by  diligence,  or  in  consequence  of  hi^ 
bankruptcy,  to  th6  right  as  it  stood  in  his  person,  must  take 

*  Vide  on  this  subject,  Tooke  v.  Hollingsworth,  5  T.  R.  215. 
■  Britten  ex  parte,  3  D.  aiid  Cb.  35. 

*  Per  Lord  Ellenborough  in  Gilff  v.  Perkins,  9  East.  14  ;  ru/e  also  Csf' 
stairs  v.  Bates,  note  4<. 

*  The  circumstances  and  tbe  decision,  as  well  as  tbe  ground  of  judgment, 
were  as  stated  in  the  text,  in  CarsUirs  v.  Bates,  3  Campb.  301,  per  Lord  Ellen- 
boruugb.  Hit  Lordship  referred  to  tbe  doctrine  which  he  had  laid  down  in  the 
preceding  case  of  Giles  t;.  Perkins,  that  a  banker  discounting  a  bill  was  the  pur- 
chai>er  of  it. 
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it  under  this  condition.  Thus  ',  where  a  bill  had  been  re- 
mitted for  the  purpose  of  applying  the  proceeds  in  payment 
of  another  bill,  the  remitter,  who  had  been  obliged  to  take  up 
the  last  bill  was  found  entitled  to  get  back  the  proceeds  of 
the  other  bill,  from  the  assignees  of  the  party  to  whom  it  was 
sent.  The  same  doctrine  has  been  established  regarding 
bills  sent  to  meet  the  remitter's  acceptances,  or  bills  accepted 
by  the  banker  for  his  accommodation.  Thus  *,  where  certain 
bills  and  notes  were  remitted  specially  to  meet  bills  accepted 
by  another  party  for  the  remitter's  behoof,  these  bills  and 
notes,  on  the  death  of  the  person  to  whom  they  were  sent, 
were  found  not  to  form  part  of  his  general  funds,  but  to  be 
applicable  to  the  payment  of  those  particular  bills.  Again  ^, 
where  a  banker  had  accepted  bills  drawn  on  him  by  a  custo- 
mer, under  an  agreement  by  the  latter  to  make  remittances 
for  answering  them  when  due,  and  the  customer  was  himself 
obliged  to  retire  them,  from  the  acceptor's  bankruptcy,  it  was 
decided  that  the  proceeds  of  the  bills  remitted  by  him  to 
answer  the  acceptances  belonged  to  him,  under  deduction  of 
the  cash  balance  due  by  him  in  account  with  the  banker.  The 
latter  was  held  to  have  merely  a  lien  on  these  bills,  first,  for 
the  balance  due  to  him,  and,  secondly,  to  indemnify  him 
against  the  acceptances.  In  another  case  *,  where  two  parties 
agreed  that  the  one  should  purchase  for  the  other  all  the  light 
guineas  which  he  could  get,  and  that  he  should  be  entitled  to 
hold  these,  as  well  as  any  other  value  remitted  to  him,  to  meet 
bills  drawn  on  hyji  by  the  other  party  ;  but  these  bills,  though 
accepted,  were  not  paid  by  him,  in  consequence  of  his  bank- 
ruptcy, so  that  the  drawer  was  obliged  to  pay  them,  it  was 
decided,  first  by  the  Court  of  King's  Bench,  and  afterwards 

■  Ex  parte  Peyron,  2  Rose's  B.  C.  366. 
>  Hassall  V.  Smithen.  12  Vcs.  119. 

•  Zink  V.  Walker,  2  Sir  W.  Blackst.  1154. 

*  Tooke  V.  Holiingsworth,  5  T.  R.  5?15,  2  H.  Bl.  501.  In  ex  parte  Sellers, 
18  Vesey,  229,  where  a  bill  had  been  sent  to  a  banker  indorsed  to  recover  pay- 
ment, and  his  assignees  received  payment  after  his  bankruptcy,  they  were  ordered 
to  refund  the  money  to  the  remitter.  It  wiis  held  in  the  same  case,  that,  though 
the  bankrupt  had,  by  not  asking  payment  from  the  acceptor  when  the  bill  be- 
came due,  taken  the  whole  risk  of  it  from  the  remitter,  if  it  should  not  be  paid, 
this  did  not  interfere  with  the  remitter's  right  to  reclaim  the  amount,  if  it  should 
be  paid. 
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by  the  Exchequer  Chamber,  on  a  writ  of  error,  that  the  latter 
was  entitled  to  get  up  the  gold,  which  remained  distinguish- 
able from  the  other  effects,  as  well  as  certain  bills  which  he 
had  remitted  to  answer  the  acceptances,  from  the  other  party's 
assignees. 

Where  '  a  bill  had  been  sent  by  a  person  to  his  bankers, 
for  the  special  purpose  of  meeting  his  acceptances  payable  at 
their  bouse,  he  was  found  entitled,  on  paying^  those  accep- 
tances, to  have  back  this  bill  from  their  assi^ees.     It  was 
held  in  this  case,   that,   if  the  purpose  of  sending  biUs  is 
expressed,  no  entry  by  bankers  in  their  books  can  extend 
their  right  beyond  it.     On  the  same  principle,   in  a  case' 
where  bankers,  with  whom  a  bill  was  deposited  by  the  payees 
in  security  of  advances  made  to  them,  had  sent  it  back  to  the 
payees  to  recover  payment,  and  it  was  found  unpaid  amon^ 
their  effects  on  their  bankruptcy,  it  was  held  that  the  bankers 
had  not,  by  sending  the  bill  for  this  special  purpose,  renounced 
their  lien  over  it,  but  were  entitled  to  have  it  back  from  the 
assignees.     Indeed,  it  is  assumed,  in  all  the  cases  to  be  afiter- 
wards  noticed,  that  an  appropriation  of  bills  to  a  certain  pur- 
pose always  limits  the  depositary's  right  in  them. 

3.  When  bills  or  notes  are  sent  to  a  banker  without  special 
instructions,  it  will  be  presumed,  from  his  occupation  as  a 
banker,  that  he  gets  them  merely  as  a  factor  to  recover  pay- 
ment, and  the  property  of  them  will  remain  with  his  prin- 
cipal.    Thus',   where  a  party  who  had  an  account  with  a 
banker,  sent  him  certain  bills,  without  precise  instructions  r^ 
specting  them,  and  the  banker  failed,  while  he  owed  this  cus- 
tomer a  balance  independently  of  the  bills,  the  latter  was  found 
entitled  to  get  back  the  bills  from  the  banker's  assignees,  bs 
it  was  held  that  he  had  placed  them  in  the  banker's  hand^ 
merely  to  recover  payment.     The  same  decision  was  ff^^ 
under  similar  circumstances  in  another  case  *,  where  it  va« 
held  that  the  circumstance  of  bills  being  entered  generally  ^ 
the  banker's  books,  and  not  written  short,  (which  means  enter- 

*  Ex  parte  Aitken,  2  Madd.  192. 

*  Bruce  v.  Hurley,  1  Scark.  21. 

*  Giles  V,  Perkins  and  others,  9  East.  12,  per  Lord  EUenborougb,  mbo  de- 
livered the  judgment  of  the  Court  of  King*s  Bench. 

*  Ex  parte  Sargeanti  1  Rose,  1.53. 
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ing  them  in  on  inner  column,  and  not  carrying  them  out,  or 
including  them  in  the  account  between  the  parties  till  they 
are  paid,)  did  not  transfer  the  property  from  the  customer, 
unless  his  concurrence  in  this  mode  of  entering  them  was 
proved,  or  might  be  inferred  from  the  course  of  dealing  be- 
twixt the  parties.  In  another  case ',  it  was  held  that  the 
banker  must  be  presumed  to  have  got  the  bills  only  as  a 
factor,  unless  he  proves  the  contrary ;  and,  afterwards  *,  it 
was  decided,  on  the  authority  of  this  case,  that  such  bills, 
though  credited  to  the  customer  in  the  cash-account,  and  in- 
terest allowed  on  them  when  paid^  while,  till  then,  the  cus- 
tomer was  debited  with  interest  on  them,  were  not  the  bank- 
er's property,  and  that,  on  his  bankruptcy,  the  customer,  when 
the  balance  of  accounts  was  in  his  favour,  might  claim  in- 
demnity for  them,  from  correspondents  to  whom  the  banker 
had  transferred  them  on  his  own  account,  to  the  extent  of  the 
surplus  remaining  in  their  hands,  from  certain  securities  de- 
posited with  them,  after  their  lien  over  these  securities,  for 
the  balance  due  to  them,  was  satisfied.  It  will  not  obviate 
such  a  presumption  that  the  banker  has  entered  the  bills  in 
his  books  as  cash,  unless  the  customer  has  been  allowed  a 
credit  for  them,  and  has  drawn  on  it.  He  cannot  otherwise 
be  bound  by  entries  to  which  he  is  no  party  ^.  But,  4.  When 
bills  sent  to  a  banker  are  entered  short  in  his  books,  such  an 
entry  forms  the  best  evidence  that  the  banker  has  got  them 

*  Thomson  v.  Giles,  2  B.  and  Cr.  422. 

'  Armtstead  ei  partem  2  Gl.  and  Jam.  371. 

*  No  regard  was  paid  to  such  entries  in  Giles  o.  Perkins,  731,  note  3,  or  in 
AT  parte  Aitken,  733,  note  1.  In  ex  parte  Sargeaut,  1  Rose,  153,  where  a  party 
having  an  account  with  a  banker,  on  which  there  was  a  balance  in  his  farour  at 
the  time  of  the  latter's  bankruptcy,  demanded  certain  bills  not  due  at  the  bank- 
ruptcy, which  had  been  remitted  by  him  to  the  bankers  without  any  spifcial  in- 
structions, and  had  been  entered  in  their  books  as  cash.  Lord  Chancellor  Eldon 
held  that  this  last  circumstance  could  not  affect  his  claim  to  them,  unless  the 
entry  had  been  made  with  his  concurrence,  or  unless  the  course  of  dealing  be- 
tween the  parties  indicated  that  they  were  regarded  as  cash,  as  where  the  remit- 
ter drew,  or  became  entitled  to  draw  on  the  credit  of  them.  Such  nn  entry  of 
bills  remitted  was  also  disregarded,  when  made  without  the  customer's  privity, 
in  lliom&on  o.  Giles,  note  1.  In  this  case,  too,  the  mere  circumstance  of  a 
customer  being  entitled  to  draw  on  the  credit  of  deposited  bills,  was  not  held  suf- 
Scient  to-  shew  that  they  were 'transferred  to  the  holder,  it  being  proved  by  other 
circumstances  that  they  were  not  discounted. 
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merely  as  an  agent  to  recover  payment,  subject  to  a  lien  for 
his  indemnity  against  his  own  acceptance  ' . 

5.  The  case  where  the  remitter  has  a  current  account  witb 
the  banker  admits  of  several  distinctions.  A  remittance  of 
bills,  not  for  any  specified  purpose,  but  to  the  general  accoant, 
will  render  the  bills  the  banker's  property  *.  But  if  one  bill 
is  sent  expressly  to  retire  another,  this  is  a  specific  appro- 
priation, which  will  prevent  the  banker  from  acquiring  the 
property  of  it '.  In  another  case  ♦,  where  two  parties  were 
in  the  habit  of  drawing  and  redrawing  on  each  other,  and  kept 
separate  accounts,  and  one  of  them  drew  bills  on  the  other, 
which  he  desired  to  be  entered  in  a  particular  account,  and 
promised  to  make  remittances  to  answer,  and  thereafter  re- 
mitted bills  nearly  for  the  amount  of  the  acceptances,  which 
the  receivers  promised  to  enter  to  the  same  account,  and  did 
so,  it  was  decided  that  there  was  a  specific  appropriation  of 
these  bills,  and  that,  on  the  receiver's  bankruptcy,  the  remit- 
ters were  entitled  to  have  back  such  of  them  as  remained  un- 
negotiated  in  the  hands  of  his  assignees.     These  bills  were 

*  Vide  the  Lord  Cbancellor*8  opinion  in  ex  parte  Sargeant,  730,  note  4;  to 
ex  parte  Rowton,  17  Ves.  431 ;  in  ex  parte  Waring,  19  Ves.  34y5;  and  in  Perftct 
ex  ftarte,  I  Mont.  B.  C.  35.  Vide  also  ex  parte  The  Burton  Bank,  2  R^^t 
102-3,  and  ex  parte  Harford,  id,  163,  where  all  >uch  bills  entered  short  were 
ordered  to  be  given  up,  on  tlie  remitter  indemnifying  the  bankers  against  tbeir 
acceptances  for  the  remitter's  behoof.  The  authority  of  ex  parte  Waring  on  tbts 
subject  was  also  recognised  by  tlie  Vice- Chancel  lor  in  ex  parfe  Parr,  Bucks, 
B.  C.  191,  though  the  case,  which  depended  on  a  number  of  specialties,  wssnot 
finally  decided.  It  was  held  in  that  case,  that,  after  bankers  had  recovered  eoottgo 
of  cash  on  part  of  the  short  bills  deposited  witb  them,  to  meet  their  own  sccep* 
tances,  their  assignees  could  not  retain  the  residue  of  the  sliort  bills  against  tbs 
depositor. 

*  This  was  held,  under  similar  circumstances  to  those  now  stated,  in  B«!&'  '* 
Puller,  5  T.  R.  494,  where  a  party  having  a  current-account  witb  a  banking* 
house,  consisting  on  one  side  of  draAs  accepted  by  them  for  biro,  and  on  tot 
other  of  remittances  sent  by  him  to  meet  those  drafts,  on  which  there  was  a  ba- 
lance against  him  ;  and  having  remitted  bills  generally  to  this  account,  «  ^ 
held  by  the  Court  of  King's  Bench,  that,  as  there  was  no  specific  approp''**"^'' 
uf  these  bills,  they  must  be  considered  as  transferred  to  the  banker  on  thegenersi 
account,  and  could  not  be  reclaimed  by  the  remitter,  though  he  had  been  ou»* 
gect,  in  consequence  of  the  banker's  faildre,  to  retire  the  bills  accepted  for  btm 
by  them.  Vide  to  the  same  effect  ex  parte  Flournois,  cited  in  ex  parte  Ooneii, 
Ambler,  297. 

*  This  doctrine  is  laid  down  by  Lord  Kenyon  and  Buller,  J.,  in  Bent  v* 
Puller,  601,  note  2. 

*  Ex  parte  Duma-,  1  Atk.  232,  2  Ves.  582. 
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assimilated  to  goods  consigned,  but  remaining  unsold  at  tbe 
time  of  bankruptcy.    In  a  case  *,  arising  out  of  the  same  bank- 
ruptcy, wbere  a  party  who  had  been  in  the  practice  of  draw- 
ing and  redrawing  with  another  party,  and  had  drawn  bills  on 
this  party,  which  were  accepted,  remitted  two  bills,  not  on 
account  of  the  sum  due  by  him  to  them,  since  he  was  their 
creditor  in  the  general  account,  but  to  answer  what  remained 
for  them  to  pay  on  his  account,  this  was  held  to  be  an  appro- 
priation of  the  bills  to  their  acceptances  for  his  behoof;  and 
therefore,  as  these  were  not  paid,  from  the  bankruptcy  of  the 
acceptors,  he  was  found  entitled  to  recover  back  the  bills  from 
their  assignees.    In  a  case ',  where  certain  bills,  sent  indorsed 
to  bankers  by  a  customer,  were  credited  to  him  for  their  full 
amount,  without  deducting  discount,  and  he  was  allowed  to 
draw  for  their  amount,  provided  he  either  indorsed  them,  or 
gave  the  bankers  a  guarantee  for  payment ;  but  he  was  also 
charged,  in  the  banker's  account,  with  interest  on  all  cash- 
payments  to  him  from  the  time  of  making  them,  and  on  pay- 
ments in  bills  from  the  time  when  the  bills  were  paid,  and 
credited  in  the  same  way  with  payments  made  by  him  in  cash 
or  bills,  it  was  held  that  the  bills  above  mentioned  were  not 
discounted  or  bought  by  the  banker,  and  that  therefore  the 
depositor,  on  the  cash  balance,  independently  of  them,  being 
in  bis  favour,  might  reclaim  them  from  the  banker's  assig- 
nees.   The  charging  of  interest  against  him  on  bills  and  cash 
paid  for  him,  and  the  allowing  him  interest  on  cash  and  on 
tbe  bills  remitted  by  him,  excluded  the  idea  of  the  banker*s 
having  discounted  the  bills  remitted  by  him.    The  same  doc- 
trine was  laid  down  in  another  case,  to  be  afterwards  noticed  \ 
It  was  not  held  to  make  any  difference  on  this  claim,  that  the 
banker  had  been  in  the  habit  of  circulating  such  bills  without 
the  customer's  knowledge.     It  seems  to  follow  a  fortiori,  that 
such  bills  cannot  be  held  as  discounted,  or  otherwise  transfer- 
red to  the  banker,  when  the  customer  is  only  allowed  to  draw 
for  part  of  their  amount. 

6.  When  a  person  deposits  with  a  banker  bills  at  long  dates, 
and  receives  from  him  bills  at  shorter  dates  on  the  security  of 

<  Ex  parte  Ounell,  Ambl.  297. 

*  Thoniton  v.  Gilet,  2  B.  ftnd  Cr.  422. 

'  Ex  petrte  Pease,  19  Ves.  25,  €l  seq. 
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thein,  the  long-dated  bilk  are  the  remitter's  property,  and  he 
may  reclaim  them  from  the  banker's  assignees,  if  he  restores 
the  short  bills^  or  makes  payment  of  them.      Thus  S  a  party 
having  deposited  long-dated  bills  with  bankers,   on  condi- 
tion of  being  allowed  to  draw  for  a  certain  sum,  (after  de- 
ducting commission,  &c.)  at  two  or  three  months  without  re- 
newal, which  he  did,  and  the  bankers  having  accepted  his 
drafts,  but  failing  before  their  acceptances  became  due,  so 
that  they  came  back  upon  him,  he  was  found  entitled,  on  giving 
them  up  to  the  banker's  assignees,  to  have  back  the  bills  de- 
posited by  him,  as  they  had  not  been  discounted,  but  merely 
impledged  in  security  of  the  drafts.     On  the  other  hand*, 
where  a  person  had  an  account  with  a  bank  in  Liverpool,  on 
the  credit-side  of  which  were  entered  all  cash  paid  or  bills  de- 
posited by  him  with  them,  and  on  the  debit-side  all  cash  paid 
to  him,  or  bills  paid  on  his  account,  some  of  which  bills  were 
made  payable  at  a  house  in  London,  consisting  of  two  part- 
ners oiF  the  Liverpool  house,  and  he  proposed  to  the  Liver- 
pool house  that  they  should  procure  his  bills  to  be  paid  by  the 
London  house,  as  they  fell  due,  and  gave  the  former  house 
bills  blank  indorsed  to  provide  for  such  payment,  some  of  which 
bills  they  negotiated,  and  sent  others  to  the  London  house, 
(entering  them  to  his  credit  in  their  own  books,  while  to^ 
London  house  entered  them  to  their  credit  in  its  books,)  it 
was  decided  by  the  Court  of  Common  Pleas,  on  the  bank- 
ruptcy of  both  houses,  that  there  was  no  specific  appropna- 
tion  of  these  bills  to  the  payment  of  the  depositor's  bills*  hut 
that  he  had  transferred  his  right  in  them  to  the  Liverpool 
house  on  his  general  account,  trusting  to  them  to  apply  theffl, 
at  their  discretion,  in  meeting  his  bills,  which  they  had  done, 
by  sending  them  to  the  London  house  on  their  own  g&oeral 
account.     He  was  therefore  found  not  entitled  to  get  back  any 
of  these  bills  from  the  assignees  of  the  London  house,  though 
that  house  had  not  provided  for  payment  of  the  first  bilky  so 
that  he  was  obliged  to  pay  them  himself.     No  appropriation 
of  the  bills  was  here  either  expressed  or  implied  :  they  ^^^ 
psud  in  to  the  Liverpool  house,  not  as  factors  to  recover  pa/' 

1  Parke  v.  Eliuon,  I  East.  544.     The  general  doctrine  stated  in  the  teit  ^^ 
also  laid  down  bj  the  Lord  Chancellor  in  ex  parte  Twogood,  19  Vcs.  liS'H* 
*  Bolton  V,  Puller  and  others,  I  Bos.  and  Pull.  530. 
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meat,  but  with  full  powers  to  convert  them  into  cash,  or  other- 
wise use  them  to  provide  for  the  other  bills.  There  are  other 
cases  where  the  question  has  been,  whether  bills  remitted  by  a 
person  to  his  bankers,  to  enable  them  to  retire  other  bills,  may 
be  reclaimed  by  him  on  providing  for  these  bills  ?  But  that 
question  has  always  turned  on  this  point.  Whether  there  was 
a  special  appropriation  of  the  bills  to  this  purpose,  or  whether 
the  remitter  has  merely  transferred  them  on  his  general  ac- 
count, leaving  it  to  his  bankers  to  dispose  of  them  according 
to  their  discretion  *  ?  Several  distinctions,  applicable  to  dif- 

1  la  ex  parte  Pease,  19  Ves.  25-61,  where  the  question  related  to  the  claims 
of  several  country  banks  to  have  back  bills  from  the  assignees  of  a  London 
bank,  (Boldero  and  Co.)  with  which  they  had  been  deposited,  the  whole  law  on 
this  subject  was  fully  and  anxiously  discussed.  It  is  needless  to  detail  the  spe- 
cialties of  the  several  cases  of  the  different  banks.  The  principal  points  ruled 
appear  to  have  been,  1st,  That  all  bills  sent  to  a  banker  indorsed,  may  be  dis- 
counted or  pledged,  so  as  to  be  effectual  to  the  third  parties  to  whom  they  are 
thus  transferred,  (19  Ves.  38,  and  49);  2dltf,  That,  when  bills  are  remitted  to 
the  general  account  without  appropriation,  they  are  the  property  of  the  banker; 
3dfy,  That,  when  bills  are  sent  with  special  directions  bow  to  apply  them,  the 
banker  receiving  ihcm  under  these  directions,  holds  them,  while  in  bis  hands,  as 
the  remitter's  property,  (id.  41-3-6  ) ;  4/A/y,  That  it  makes  no  difference,  though 
such  bills  are  not  entered  short  in  the  banker's  books,  if  the  entries  are  not  com- 
municated to  the  remitter ;  becau&e,  in  that  case,  they  cannot  form  evidence 
against  him,  though  a  sliort  entry  would  have  formed  good  evidence  against  the 
banker,  (id.  40-1,  and  51-2);  Ulify,  That  such  accounts,  however,  are  evidence 
of  the  transactions  between  the  parties  from  the  time  when  they  are  communi- 
cated to  the  remitters,  and  that,  if  the  latter  are  charged  with  interest  on  all  pay- 
ments made  to  them,  while  interest  is  not  allowed  them  on  bills  remitted  except 
from  the  time  when  they  become  due,  this  is  evidence  that  such  bills  were  not 
discounted,  but  remained  the  property  of  the  remitters  till  tbey  became  due, 
(id.  38-9,  40,  52) ;  6^i/y,  That  a  declaration  by  the  bankers  that  tbey  hold  the 
bills  "  in  reserve  and  at  your  disposal"  will  have  the  same  effect ;  7thfy^  That 
a  permission  by  the  remitters  to  discount  or  negotiate  certain  bills,  in  order  to 
reduce  the  cash  balance,  cannot  extend  beyond  the  bills  as  to  which  it  is  given, 
or  transfer  the  property  of  other  bills  remitted  to  the  bankers,  (id.  53,  55-6-7)  ; 
and,  Sthljff  That,  even  when  such  permission  is  extended  generally  to  all  bills  re- 
mitted, yet,  if  it  was  given  for  a  limited  purpose,  «.  g.  to  keep  the  advances  and 
receipts  of  cash  equal,  this  purpose  limited  the  permission  ;  or,  even  when  the 
permission  was  given  for  general  purposes,  yet,  if  it  was  not  exerci&e<l,  the  right 
to  the  bills  still  remained  with  the  remitters,  since  the  bankers  cannot  make  them 
their  own  property  in  any  other  way  than  that  pointed  out,  (id.  60-1.)  This  lost 
doctrine  was  held  in  ex  parte  Madison,  mentioned,  1  Rose,  241,  where  certain 
bills  having  been  remitud  to  bankers  by  a  customer,  with  instructions  not  to  dis. 
count  them  unless  his  account  was  overdrawn,  and  the  bankers,  instead  of  dis- 
counting them,  having  charged  interest  on  the  sums  overdrawn,  the  billS|  which 
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ferent  circumstances  in  which  this  question  has  occurred,  are 
stated  in  the  notes. 

We  shall  now  consider, 

2(%,  What  power  a  banker  or  factor  has  oyer  bills  or  notes 
entrusted  to  him  either  as  factor  or  banker  ? 

If  a  bill  or  note,  though  remitted  to  a  banker  or  factor  for 
a  limited  purpose,  is  indorsed  to  him  absolutely,  or  is  blank 
indorsed,  or  made  payable  to  a  third  party,  so  as  to  be  trans- 
ferable by  delivery,  any  party  receiving  it  from  him  will  hare 
a  full  right  to  it,  though  it  is  transferred  in  violation  of  the 
agreement  between  him  and  his  constituent.      This  results 
from  his  unlimited  title  ex  facie  of  the  document  '•     Nor  is  ii 
every  restriction  of  his  right,  even  ex  facie  of  the  bill  or  note, 
which  will  render  an  indorsement  or  transference  by  him  in- 
effectual '.     But,  when  a  bill  or  note  is  made  payable  Ui  \m 
only,  or  to  him  for  the  indorser's  use,  this  will  prevent  him 
from  indorsing  it  for  his  own  behoof,  though  not  from  ms- 
counting  it,  as  he  may  be  held  to  have  discounted  it  on  ac- 
count of  his  constituent ' ;   or,  when  it  is  ordered  th&t  the 
amount  of  the  bill  or  note  should  be  credited  to  the  indarsers 
account  ♦,  his  power  of  transference  will  be  restrained,  wbetber 
he  is  payee  or  indorsee. 

But,  besides,  a  banker  or  other  factor  holding  bills  ornoteSf 
has  a  lien  over  them  for  the  balance  due  to  him  by  his  con- 
stituent. This  lien  covers  all  advances  and  engagements 
made  or  contracted  by  him  under  the  character  in  which  be 
receives  the  bills  or  notes.  For  instance,  if  they  are  rennttea 
to  him  in  the  general  character  of  factor,  he  may  retwn  them, 
and,  when  they  are  indorsed,  may  enforce  payment  of  tbei^} 

had  been  entered  short,  were  ordered,  on  the  bankruptcy  of  the  bankers,  v) 
delivered  back  to  the  remitters. 

In  ex  parte  Buchanan,   19  Ves.  201,  short  bills,  (t.  e.  bills  entered  short  J 
which  bad  been  remitted  by  the  holders  to  their  bankers  in  London,  iv^'* 
dered,  on  the  bankruptcy  of  the  bankers,  to  be  delivered  up  by  their  aisigo 
to  the  remitters,  on  the  latter  allowing  a  sufficient  sum  to  be  retained  for  answer- 
ing the  bills  which  the  bankers  had  accepted  on  their  account. 

In  ex  parte  Clayton,  cited  2  Christian's  B.  L.  167,  the  same  order  was  made 
for  restitution  of  certain  short  bills  remitted  to  bankers,  on  the  remitter  pT^^ 
all  the  bills  which  these  bankers  had  accepted  on  his  account. 

•  Collins  V.  Martin,  I  Bos.  and  Pull.  651,  and  per  Eyre,  C.  J.,  in  Boltoo'* 
Puller,  id.  539.      Vide  Chapter  on  Indorsation,  aniea,  259. 

■  Aniea,  260-1.  *  Antea,  260.  *  Antra,  27& 
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to  the  esLtent  of  all  advances  made  by  him  under  that  charao 
ter ;  or,  if  they  are  remitted  to  him  as  banker,  whether  to  be 
discounted  or  for  any  other  purpose,  they  may  be  thus  used 
in  security  of  advances  made  or  engagements  contracted  by 
him  for  his  customer,  as  banker  '.  But  bills  or  notes  depo- 
sited with  him  merely  as  a  banker,  cannot  be  retained,  or  pay- 
ment of  them  recovered,  for  advances  made  by  him  generally 
as  factor ;  nor,  when  deposited  with  him  as  factor,  can  they 
be  retained  for  advances  made  by  him  in  any  other  character  *. 
Farther,  his  lien  does  not  extend  to  bills  or  notes  appropriated 
by  the  customer  (when  he  remitted  them)  to  a  special  purpose ; 
as  the  banker,  by  taking  them  under  this  condition,  has  ex- 
cluded any  general  claim  of  lien  ^.  If  they  are  deposited  in 
security  of  a  certain  specified  sum,  they  cannot  be  retained  as 
securities,  beyond  this  sum,  for  his  general  balance^.  He 
himself,  too,  renounces  bis  lien  over  a  bill  or  note  when  he 
discounts  it,  whether  this  is  done  by  giving  money  for  it,  or 
by  appropriating  it  to  the  payment  of  advances  already  made 

'  Per  Lord  EUenborough,  in  Giles  o.  Perkins,  9  EasL  H;  per  Abbott,  C. 
J.,  in  Bolland  v.  Bygrave,  1  R.  and  M.  271.  But,  indeed,  the  same  doctrine 
is  implied  in  all  the  cases  already  cited,  where  bills  or  notes  were  deposited  with 
a  banker  on  the  remitter's  general  account,  since  the  claim  fur  restitution  of 
them,  in  all  these  cases,  proceetis  on  the  assumption,  that  the  customer  has  re- 
lieved the  banker  from  advances  made  or  engagements  entered  into  on  his  ac- 
count. In  Scott  and  others  v*  Franklin,  15  East.  428,  a  banker  was  found  en- 
titled to  exact  payment  from  the  drawer  of  a  bill  indorsed  to  and  deposited  with 
him,  to  the  extent  of  his  balance,  though  the  remitter  bad  offered  generaihf  to 
pny  tlie  balance,  if  any  was  due, 

'   Vide  2  Bell,  120. 

'  Vide  2  Bell,  119.  The  same  doctrine  is  implied  in  Lord  Kenyon's  opinion 
in  Davis  v.  Bowshcr,  5  T.  R.  491,  and  was  also  held  by  the  Court  of  Common 
Pleas,  in  Key  v,  Flint,  8  Taunt.  21,  where  the  question  was,  whether  a  bill  de- 
posited with  a  banker  for  the  specific  purpose  of  raising  money  on  it,  could  not 
be  reclaimed  by  the  depositor's  assignees,  on  their  repaying  the  banker  the  mo- 
ney which  he  had  advanced  on  it,  or  whether  he  could  retain  it  for  his  general 
balance.  Tlie  Court  decided  in  favour  of  the  assignees.  The  special  nature 
of  the  deposit  was  held  to  exclude  any  plea  of  mutual  credit.  This  judgment 
was  afterwards  affirmed  on  an  application  by  the  banker  for  relief  to  the  Court 
of  Chancery.  Ex  parte  Flint,  1  Swanst.  30.  In  a  Scotch  case,  Mathcson  v. 
Anderson,  12th  June  1822,  1  S.  and  B.  486,  it  was  found  that  certain  bills  which 
bad  been  indorsed  to  a  banker,  for  tlie  special  purpose  of  getting  ihem  accepted, 
could  not  be  retained  by  bim,  in  security  even  of  a  debt  due  to  him  by  the  in- 
dofser. 

*  Veto  ex  parte,  4  D.  and  Ch.  205. 
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by  him  ' .  But  other  bills  or  notes  not  so  discounted,  may  be 
still  retained  for  his  general  balance,  though  that  should  be 
composed  in  part  of  the  amount  of  the  discounted  bills  *•  It 
may  be  doubted ',  whether  bankers  are  entitled  in  their  ac- 
count to  charge  interest  in  the  form  of  discount  on  the  parti- 
cular bills  discounted,  whether  the  general  balance  of  the  ac- 
count is  in  their  favour  or  not ;  and  thus,  even  supposing  these 
bills  hare  been  paid,  to  deduct  the  discount  from  their  amount 
as  credited,  and  retain  the  undiscounted  bills  to  make  up  the 
difference.  This  would  be  to  apply  the  undiscounted  bills  in- 
directly in  payment  of  the  discount ;  whereas  they  are  only 
applicable  to  the  general  balance,  of  which  this  discount  forms 
no  part,  because  it  relates  exclusively  to  the  bills  discounted. 

If  a  bill  is  discounted,  the  discounter,  though  he  may  rank 
for  the  full  amount  on  the  estate  of  each  of  the  obligants,  can 
only  do  so  to  the  effect  of  recovering  the  amount  of  that  bill ; 
so  that,  if  he  has  recovered  19s.  per  pound  on  it  from  the 
other  obligants,  he  cannot  rank  on  his  customer's  estate  to  the 
effect  of  recovering  more  than  the  remaining  Is.  per  pound 
due  upon  it.     On  the  other  hand,  if  the  banker  or  factor  holds 
the  bill  as  a  security  for  his  general  balance,  he  may,  notwith- 
standing his  possession  of  it,  rank  on  his  customer's  estate  fo)* 
the  whole  balance,  since  the  bill  is  given,  not  as  a  substitute 
for  his  claim,  but  in  farther  security  of  it ;  and,  if  part  of  the 
balance  is  still  unpaid,  he  may  then  rank  for  the  fuU  amount 
of  the  bill  on  the  estates  of  the  other  obligants,  to  the  effect  of 
making  up  the  deficiency*.     In  England,  he  is  allowed  to 
prove  on  such  bills,  to  the  effect  of  indemnifying  him  for  other 
bills  accepted  by  him  for  his  customer,  though  not  yet  due ; 
but  he  cannot  draw  a  dividend  till  these  his  acceptances  are 
paid^. 

A  banker's  lien  does  not  extend  to  bills  left:  with  him  solely 

'  This  was  admitted  with  regard  to  bills  appropriated  to  certain  special  ad- 
▼ances,  in  Davis  o.  Bowsher,  737,  note  a 

■  This  was  decided  in  Davis  v.  Bowsher,  737,  note  3.  T'ic&also  theoptntoo 
of  Abbott,  C.  J.,  to  the  same  eflTect,  at  Nisi  Trius,  in  Hall  and  another  v.  Bar- 
nard,  1  .R.  and  M.  382. 

■  Ftirfc  Lord  Kenyon*s  opinion,  in  Davis  v,  Bowsher. 
*  2  Bell,  lia 

»  Ptar  the  Lord  Chancellor  in  exparU  Bioxham,  8  Vea.  532,  referring  to  rx 
parte  May  dwell,  Cooke's  B.  L.  179. 
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for  discount,  but  which  he  has  refused  to  discount ;  for  they 
have  been  placed  in  his  hands  for  a  purpose  exclusive  of  the 
lien '.  But  his  lien  extends  to  ail  bills  and  notes  deposited 
with  him,  whether  indorsed  or  not*.  When  they  are  placed 
in  his  hands  blank  indorsed,  or  are  indorsed  to  him^specially 
without  restriction  of  his  title,  he  may  effectually  impledge 
them  with  a  third  party  for  his  own  debt  ^.  For  his  customer 
has  entrusted  him  with  the  full  power  of  transferring  them, 
okher  in  pledge  or  otherwise,  so  as  to  give  a  complete  right  to 
the  transferee.  But,  when  a  bill  or  note  is  so  indorsed  as  to 
exclude  his  power  of  transference,  or  is  deposited  with  him 
unindorsed,  he  cannot  convey  even  his  own  right  of  lien  over 
it ;  since  his  light,  ex  facie  of  the  document,  is  limited  to  the 
security  resulting  from  the  possession  of  it. 

)  2  BdU  ISO. 

'  Per  Lord  £11enborough,  in  Giles  v.  Perkint,  9  East.  14.  In  Jourdain«  v. 
l«feTre,  1  £Up.  66,  Lord  Kenyon  found  a  banker  entitled  to  retain  a  note  which 
had  been  deposited  with  him,  and  entered  short  in  bis  customer's  account,  in 
lecurity  of  a  general  balance  arising  from  bills  which  he  had  discounted  for  the 
customer,  and  which  had  turned  out  bad.  It  was  held  to  make  no  difference 
that  the  discounted  bills  were  in  a  sepacate  account  from  the  cash.account,  in 
which  the  note  in  question  had  been  entered. 

'  Vide  Collins  v,  Martin,  and  other  cases,  an/en,  259.  Vide  also  Inglis  v. 
Bruce  and  others,  creditors  of  Smith,  M* George  and  Co.,  17th  June  1817, 
8  Bell,  119,  note  1. 
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Sbctiok  hi. 

BffecUof  Bankruptcy  or  Insolvency  on  the  Claims  arising 
against  the  Bankrupt  Estate  from  Bills  or  Notes* 

1 .  Where  the  bankrupt  estate  has  no  counter  claims  against 
the  holder  of  the  bill  or  note,  and, 

2.  Where  there  are  such  counter  claims. 

The  last  head  will  lead  us  to  discuss  the  doctrine  of  com- 
pensation and  retention  as  applicable  to  bills  and  notes,  either 
'when  the  holder  of  the  bill  or  note  pleads  it  in  extinction  of 
another  debt,  or  when  its  currency  is  stopped  by  the  holda'S 
bankruptcy,  so  as  to  render  it  liable  to  a  plea  of  compensation 
or  retention  by  any  of  the  obligants  in  it.  Having  thus  exa- 
mined It  in  its  simple  form,  we  shall  then  consider  its  appli- 
cation to  the  case  of  bills  or  notes  held  by  two  bankrupt  estates 
against  each  other,  and  particularly  how  far,  and  under  what 
limitations  it  is  applicable  to  bills  or  notes  granted  by  two  dif- 
ferent parties  for  each  other's  accommodation,  in  the  event  of 
both  parties  becoming  bankrupt. 

I.  The  subject  included  under  this  head  shall  be  consi* 
dered, 

1.  As  to  the  claim  of  the  holder  or  creditor  in  a  bill  or 
note. 

The  holder's  title  to  any  bill  or  note,  exfcune  forms  a  pre- 
sumption of  onerosity  and  bonajides  in  his  favour,  which,  ^ 
Scotland  *,  under  the  exceptions  already  mentioned,  cannot 
be  disproved  unless  by  his  writ  or  oath.  The  extent  of  bis 
claim  on  it,  in  these  circumstances,  is  nearly  the  same  9S 
against  solvent  parties,  in  which  view  it  has  been  already  dis- 
cussed '.  The  only  difference  is  one  established  on  the  debtor  s 
sequestration,  by  54  Geo.  III.  c.  137,  §  49,  which  enacts, 
regarding  the  mode  of  settling  interest  on  debts  ranked  under 
a  sequestration,  that  "  the  principal  sum  of  each  debt  on  which 
"  interest  is  chargeable,  together  with  the  bygone  interest  due 
<'  upon  it,  if  there  be  any,  shall  be  accumulated  as  at  the  date 
"  of  the  said  first  deliverances,"  on  the  petition  for  sequestra- 

*  AnttOt  93,  e/  sfq.  '  Antea^  579,  H  Mg. 
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lion,  in  order  that  the  different  dividends  may  be  counted  on 
such  accumulated  sums,  or  on  the  principal  sums  when  the 
debts  bear  no  interest,  or,  in  the  case  of  future  debts,  on  the 
principal  sum,  under  deduction  of  interest  for  the  time  that 
the  debt  has  to  run,  without  counting  interest  on  these  claims 
from  the  date  of  the  first  deliverance ;  but  that  the  creditor 
shall  be  entitled  to  claim  interest  from  that  date,  on  the  whole 
of  such  sums,  from  any  balance  which  may  remain  after  the 
full  sums  ranked  have  been  paid.  According  to  this  enact- 
ment, the  accumulated  sum  ranked  on  account  of  a  bill  or 
note  already  due  will  consist,  1^^,  Of  its  amount;  2e%,  Of 
interest  from  its  date,  in  case  of  non-acceptance,  or,  if  it  is 
accepted,  from  the  term  of  payment ;  or,  3(%,  If  interest  has 
been  stipulated  in  the  bill,  and  a  charge  has  been  given  for  it 
as  well  as  for  the  principal  sum,  the  interest  accruing  from 
the  date  of  the  denuncip^tion  will  be  joined  to  the  principal 
sum,  and  the  arrears  of  interest  due  on  this  accumulated  sum 
at  the  date  of  sequestration,  will  be  added  to  it,  to  complete 
the  Sum  to  be  ranked.  The  exchange  and  other  damages 
and  expenses  must  likewise  be  added  to  the  sum  ranked.  But 
it  does  not  appear  that  arrears  of  interest  are  chargeable  on 
them,  unless  their  amount  has  been  ascertained  by  a  decree, 
in  which  case  interest  would  probably  be  allowed  on  them  ex 
mora^  from  the  time  when  they  were  incurred,  and  a  protest 
taken  for  them. 

It  will  not  form  a  ground  of  abatement  from  the  holder's 
claim,  that  he  has  only  paid  the  amount  of  the  bill  or  note  to 
the  former  holder,  under  deduction  of  discount,  since  discount 
is  his  legal  compensation  for  advancing  money  on  it  *.  He 
may  also  prove  for  the  full  amount  of  a  bill  or  note  due  to  his 
author,  although  he  should  have  paid  only  10s.  p^  pound  for 
it,  as  he  may  acquire  a  bill-debt,  like  any  other  debt,  by  pur- 
chase, on  what  terms  he  pleases  *.  It  may  even  be  held,  that 
a  bill  or  note,  indorsed  as  a  donation,  affords  a  claim  for  its 
amount  against  the  obligants  ^.  If  the  holder's  author  has  got 
the  bill  or  note  from  a  third  party  for  his  accommodation,  the 
holder,  if  he  has  paid  full  value,  may  claim  its  full  amount, 

*  Ex  parte  Marlar,   1   Atk.  150;  noticed  also  in  Cooke^n  B.  L.  195,  Sth 
edit. 

•  ExparU  Lee,  1  P.  WilUaras,  782  j  ex  parte  Upham,  17  Vesey,  212. 
'  Aniea,  20. 
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either  against  the  granter,  if  solreRt,  or  against  his  estate,  if 
he  is  bankrupt,  although  he  knew,  when  he  took  it,  that  it  was 
an  accommodation  bill  or  note.  Even  if  he  has  advanced  on 
the  faith  of  it  a  sum  less  than  its  amount,  or  has  taken  it  in 
security  of  such  a  sum,  or  has  received  part  payment  of  this 
sum  after  it  was  given  him,  yet  it  has  been  held  in  England, 
and  would  probably  be  held  in  Scotland,  that  he  may  rank 
for  the  full  amount,  to  the  effect  of  drawing  complete  payment 
of  the  debt  for  which  he  took  it.  It  is  in  this  case  a  separate 
security  on  which  he  relied,  and  he  cannot  have  the  full  bene- 
fit of  it,  unless  by  ranking  to  this  extent.  It  is  thus  applied, 
as  it  was  intended,  for  the  accommodation  of  the  party  giving 
it '.  But  the  holder  cannot  prove  on  such. a  security  against 
his  own  debtor,  beyond  the  amount  of  his  debt  *-  When  such 
bills  are  delivered  by  the  drawer  to  a  creditor,  as  coHatend 
securities  for  a  debt  larger  than  their  amount,  and  both  drawer 
and  acceptor  become  bankrupt,  but  the  acceptor's  estate  proves 
solvent,  it  has  been  decided,  that  the  creditor  is  both  entitled 
f o  draw  20s.  per  pound  on  the  bills  from  the  acceptor's  estate, 
and  also  to  prove  his  original  debt  against  the  drawer's  estate, 
and  draw  dividends  on  the  ranking,  in  liquidation  of  (tie  b^ 
lance  of  it '.  But,  when  bills  taken  as  collateral  securities  for 
a  debt  due  by  the  acceptor,  were  paid  in  fiill  by  other  obii- 
gants,  after  the  creditor  had  ranked  for  his  whole  debt  on  the 
acceptor's  estate,  excepting  the  bills  as  securities^  it  has  been 
decided  ^,  that  the  amount  of  the  bills  thus  paid  must  be  de- 
ducted from  the  amount  of  proof  for  which  he  was  entitled  to 

•  Ex  parte  King,  1  Cooke,  177;  ex  parte  Crossley,  ibid,  and  3  Br.  Ch.  C«s. 
237.  In  thiii  last  case,  the  holder  of  the  bill  had  received  part  payment  oflo^ 
debt  after  the  bill  was  given  to  him.  Ex  parte  Bloihnin,  6  Ves.  449,  ptf  ^'^ 
Kldon,  Ckaticellor.  In  ex  parte  Blozbam,  5  Ves.  448,  Lord  Loughboroug^ 
Chancellor,  had  ruled  that  the  holder,  in  auch  a  case,  was  not  entitled  to  rtn^ 
for  more  than  the  amount  of  his  debt.  But  the  contrary  was  aftcrwArds  f^'*^ 
by  Lord  Eldun,  in  the  case  now  mentioned ;  and  Lord  Loughburougb's  ot»^ 
wns  arcordingfy  reversed ;  6  Ves.  fiOO. 

■  Per  Lord  Chancellor  in  ex  parte  Bloibam,  6  Ves.  45a  This  doctrine  i* 
also  implied  io  ex  parte  De  Tastet,  1  Ros«*s  B.  C.  1  L 

■  Sammon  ex  parte,  J  D.  and  Ch   564.      Contra,    Uiifford  ex  parte,  1  ^'* 
and  Jam    4L     Vide  also  Read  and  others  ex  parte,  3  D.  and  Ch.  46,  »bere  ib« 
holders  of  bills  indorsed  to  them  in  security  of  a  debt,  were  allowed  to  rank  fo' 
them  on  the  estates  both  of  drawer  and  acceptor,  to  tlie  eflcct  of  recoveries  ' 
full  debt  and  interest. 

*  Buinskiil  ex  parte,  4  D.  and  Ch.  442.     Vide  VLnlcr  ex  pmte,  Buc^-  ^^^' 
cited  in  Iloscue,  339. 
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draw  dividends  from  the  acceptor's  estate.  It  has  been  also 
decided  \  that,  where  a  creditor  took  a  bill,  signed  by  a  third 
party,  for  his  debtor's  accommodation,  on  a  direct  understand* 
ing  with  that  party,  that  he  held  it  only  for  the  debt  ulti- 
mately due  to  him,  he  cannot  prove  against  the  granter  of  the 
bill  for  its  full  amount,  but  only  for  the  balance  of  the  original 
debt  remaining,  after  deducting  the  dividend  drawn  from  the 
primary  debtor's  estate.  It. has  been  decided',  that  a  per- 
son receiving  goods  from  his  debtor,  with  permbsion  to  sell 
them  for  payment  of  his  advances,  but  thereafter  selling  them 
to  a  broker  for  his  own  debtor,  and  taking  bills  for  the  price 
directly  from  the  debtor,  is  not  entitled  to  prove  on  these  bills' 
against  his  debtor  s  bankrupt  estate  for  more  than  the  amount 
of  his  advances.  It  was  held  that  such  a  transaction  could 
not  be  considered  as  properly  a  sale,  but  merely  as  a  return 
of  the  goods,  whereby  the  lien  over  them  was  renounced,  and 
nothing  remained  but  a  personal  claim  for  the  advances.  If 
the  creditor  has  received,  on  account  of  his  debt,  a  bill  or  note 
which  he  has  failed  to  negotiate',  this  must  be  deducted  from  - 
the  sum  for  which  ^he  ranks,  because  his  claim  against  the 
debtor  is  held  pro  tanto  to  be  extinguished.  If  a  creditor  has 
'  received,  in  part  payment  of  his  debt,  a  draft  or  indorsation, 
which  is  reducible  by  other  creditors,  this  cannot  be  deducted 
from  the  sum  for  which  he  is  to  be  ranked,  if  he  is  willing' 
that  it  should  go  into  the  common  fund  ^. 

The  creditor  in  a  bill  or  note  may  claim  on  it  against  the 
debtor's  sequestrated  estate,  although  it  is  not  yet  due ;  for 
the  last  bankrupt  statute,  §  47,  enacts,  "  That,  in  all  ques- 
^'  tions  upon  this  act,  persons  to  whom  the  debtor  is  under 
'^  obligation  to  pay  money  at  a  certain  future  time,  shall  be 
^'  accounted  creditors  deprasertti  for  the  amount  of  the  money, 
^*  dbcounting  the  interest  to  the  term  of  payment  specified  in 
"  the  obligation,  and  may  prove  their  debts  in  the  same  way 
^^  as  other  creditors,  and  shall  be  entitled  to  their  rateable 

'  Reader  ex  parU,  1  Buck.  B.  C.  281. 

"  Ex  parte  Thompson,  18  Ves.  231. 

-'  This  doctrine  is  implied  in  Bickcrdike  v.  Bolman,  1  T.  R.  406,  although 
notice  of  dishonour  was  bald  to  be  unnecessary  in  that  case,  because  the  drawer 
had  DO  eflTi'Cts  in  the  drawee's  hands. 

*  2  Bell,  322-3,  and  Mann  v.  Shrpher.!,  6  T.  R.  79. 
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^^  dividends  accordingly."  In  the  case  of  a  bond  payable  by 
instalments^  (and  the  same  doctrine  is  applicable  to  a  bill  or 
note  so  payable),  it  was  decided,  that,  although  the  creditor 
claiming  and  drawing  dividends  on  the  debt  under  this  clause 
of  the  statute^  did  so  specially  with  reference  to  all  the  diffe- 
rent instalments,  yet,  if  the  total  sum  which  he  thus  drew  ex- 
ceeded the  amount  of  the  first  instalment,  he  was  not  entitled, 
in  a  question  of  diligence,  to  impute  to  that  instalment  only  a 
rateable  proportion  of  the  whole  dividends  received,  and  then, 
after  it  fell  due,  to  raise  diligence  against  the  debtor  for  the 
balance,  as  still  unpaid,  but  that,  in  such  a  question,  this  in- 
stalment must  be  considered  as  extingmshed  by  the  total  sum 
which  he  received  '.  But  this  judgment  was  reversed  on  ap- 
peal '.  The  creditor  is  not  entitled,  by  the  enactment  now 
cited,  to  draw  any  dividend  on  account  of  the  future  instal- 
ments, but  by  ranking  specially  for  them ;  and  dividends  thus 
received  and  imputed  specially  to  future  instalments  could  not 
be  also  imputed,  for  any  purpose  whatever,  to  the  first  instal- 
ment. Besides,  if  they  were  so  imputed  in  a  question  of  dili- 
gence, future  instalments,  notwithstanding  the  dividends  thus 
drawn  on  account  of  them,  must  be  considered  as  altogether 
unpaid,  so  that  the  creditor  would  be  still  entitled,  when  they 
became  payable,  to  raise  diligence  for  their  full  amount,  though 
directly  contrary  to  the  mode  in  which  he  had  been  ranked 
under  the  statute. 

It  appears  to  be  settled,  that  a  creditor  for  a  future  debt 
may  join  in  a  petition  for  the  debtor's  sequestration,  the  statu- 
tory amount  of  his  debt  being  fixed  by  making  the  deduction 
now  specified.  The  statute,  §  15,  authorises  creditors  gene- 
rally to  join  in  this  petition ;  and  the  only  exception  is  that 
contained  in  §  24,  of  creditors  ^^  whose  claim  upon  the  banl^- 
"  rupt  estate  is  merely  contingent,  or  depending  on  an  un- 
«*  certain  condition,"  It  is  provided  by  this  section,  that  such 
creditors  shall  not  "  be  entitled  either  to  join  in  the  petition 
"  above  mentioned  for  sequestration,  or  to  vote  in  the  choice 
"  of  factor  or  trustee."  But  there  is  no  exclusion  of  creditors 
in  future  debts'. 

>  M'Nie  v.  Balmanno,  25th  Mhv  1824,  3  S.  and  D.  60. 
•  2  W.  S.  App.  Cas.  7. 

>  Vi:e2  HtfH,  320. 
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When  a  trustee  under  a  sequestration  has  ranked  a  creditor 
on  a  bill,  and  prepared  and  advertised  the  scheme  of  division, 
containing  a  dividend  on  it^  in  terms  of  the  statute,  he  is  not 
entitled  afterwards  to  state  any  objection  against  the  grounds 
of  debt '.  K  a  cautioner  for  payment  of  a  bill  is  ranked  for 
its  full  amount  on  the  drawer's  estate,  as  having  paid  it,  though 
on  an  affidavit  which  admits  that  he  got  the  greater  part  of 
the  amount  from  an  indorser  of  the  bill,  he,  not  the  indorser, 
is  held  to  be  in  titulo  of  the  dividend,  and  it  cannot  be  arrest- 
ed in  the  trustee's  hands  by  a  creditor  of  the  indorser  *. 

The  holder  of  a  bill  or  note  is  entitled,  on  non-payment  by 
the  acceptor  or  granter,  to  claim  its  full  amount  from  each  of 
the  other  obligants.  He  may,  therefore,  either  exact  the  full 
sum  from  one  of  them,  or  obtain  partial  payments  from  them 
severally,  in  what  proportions  he  chooses,  till  the  whole  is  paid. 
While  they  are  solvent,  this  can  create  no  difficulty.  Nor  is 
there  much  difficulty,  though  they  are  all  insolvent,  if  he  has 
ranked  on  all  the  estates  before  any  of  them  yields  a  dividend ; 
for,  as  he  will  be  entitled  to  rank  on  each  for  the  whole  amount 
of  the  bill  or  note,  to  the  effect  of  drawing  fuU  payment,  the 
obligation  of  each  party  is  as  available  for  the  whole  debt, 
as  if  each  had  granted  a  separate  obligation ;  and  nothing 
can  prevent  him  from  enforcing  it  against  each,  but  the  plea 
that  he  would  thereby  obtain  more  than  full  payment.  Under 
this  exception,  his  right  to  enforce  the  fuU  obligation  remains 
entire,  notwithstanding  any  partial  payment  which  he  may 
have  got  from  the  estates  of  other  obligants,  whether  by  rank- 
ing or  otherwise  ^.  But,  in  England,  it  has  been  decided, 
that,  when  a  dividend  has  been  paid,  or  even  declared  on  the 
estate  of  one  obligant,  before  the  holder  of  the  bill  or  note 
has  proved  against  the  estates  of  the  other  obligants,  he  can- 
not rank  on  them  for  more  than  the  balance  remaining  after 

<   Gillespie  v.  Barbour,  27th  May  18a5,  13  8.  D.  B.  835. 

*  Barbour  v.  Williamsou  and  others,  lOtb  Nov.  1835,  14  S.D.B   27. 

*  2  Bell,  337-S;  ex  parte  Wildman,  2  Vesey  sen.  113,  per  Lord  Chancel- 
lor Hardwicke,  referred  to  in  12  Ves.  jun.  438 ;  also  per  Lord  Chancellor 
£Idon  in  ex  porta  Russell,  10  Ves.  416;  Cooke,  B.  L.  173,  Cullen,  96.  The 
same  rule,  which  is  stated  in  a  number  of  other  cases  as  completely  settled,  is 
repeated  by  the  Lord  Chancellor,  in  «j  parte  tlie  Bank  of  Scotland,  19  Ves.  310, 
alihough  that  case  was  held,  for  a  reason  to  be  iinmedialely  mentioned,  not  to 
fall  under  the  rule.  A  contrary  doctrine  was  once  laid  down  in  ex  parte  Le 
Fi'vr«f,  2  1*.  Williams  407  ;  but  it  is  now  htid  to  be  erroneous  ;  2  CUri»tian,  369. 
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deduction  of  this  diTidend  '.  Id  Scotlamlt  there  ha?e  been 
several  decisions  connected  with  this  subject.  One  of  these 
occurred  *  in  a  case  where  the  acceptors  of  a  bill  bad  made 
partial  payments  to  account  of  it  before  it  fell  due,  but  afier 
the  payee  and  indorser,  being  insolTent,  had  executed  a  trust- 
conveyance  of  his  whole  effects  for  behoof  of  his  creditors. 
In  these  circumstances,  the  bill  having  been  protested  wheo 
it  fell  due,  and  diligence  raised  on  it,  after  which  the  protest 
and  diligence  were  assigned  to  another  party  on  his  taking  it 
up,  this  party  was  found  not  entitled  to  recover,  under  bis 
assignation,  from  the  estate  of  the  payee  and  indorser,  more 
than  the  balance  remaining  after  deduction  of  tbe  partial  pay- 
ments by  the  acceptors.  It  seems  to  have  been  held,  that  tbe 
payee's  trust-conveyance  for  behoof  of  his  creditors,  thougb 
mside  before  any  of  the  partial  payments,  did  not,  therefore, 
give  the  holder  a  claim  tor  the  full  amount  of  the  bill,  seeing 
it  was  reduced  by  the  payments  before  it  became  due.  A 
similar  rule  was  adopted  ^  regarding  the  sum  to  be  ranked 
under  a  composition-contract,  it  being  held  that  tbe  creditor 
in  a  bill,  having  got  another  bill  indorsed  to  him  in  payment 
of  the  original  bill,  which  last  bill  was  paid  before  he  subscribed 
the  contract,  the  amount  of  the  last  bill,  on  its  being  p^^ 
must  be  deducted  from  the  sum  for  which  he  was  entitled  to 
rank  under  the  composition-contract.   But  a  different  rule  was 

>  This  was  ruled  in  ex  parU  Ryswick,  2  P.  Williams,  89,  where  the  bolder 
of  n  bill  having  received  a  dividend  from  one  party's  estate,  was  found  not  eou- 
tled  to  rank  on  the  estate  of  another  party  for  more  than  the  balance.  In  Coop^ 
V*  Pepys,  I  Atk.  106,  parties  who  had  merely  acceptotf  a  composition  froio  vc 
•state  of  one  obligant  in  certain  promissory-notes,  before  proving  on  tbee^^ 
of  another,  were  found  not  entitled  to  rank  for  more  than  the  balance.  I"  ^ 
parU  Leers,  6  Ves.  645,  and  ex  parte  Todd,  2  Rose's  B.  C.  202,  note,  it  ^ 
decided  that,  where  dividends  on  the  estate  of  one  obligant  had  been  even  o^* 
clnred  before  proving  against  the  estate  of  another  obligant,  the  creditor  cpqI^ 
only  rank  for  the  balance;  because  the  dividend,  as  soon  as  declared,  <rssO" 
money  in  the  bands  of  the  assignees,  which  he  might  have  therefore  received  be* 
fore  his  proof.  In  ex  parte  the  Bank  of  Scotland,  19  Ves.  310,  where  s  divi- 
dend had  been  not  only  declared,  but  received  by  the  creditor's  agent,  iboe^ 
without  bis  knowleflge,  the  Lord  Chancellor  decided,  after  much  considertiioo 
and  with  great  reluctance,  that  the  creditor  proving  afterwanls  against  the  estit^ 
of  another  obligant  could  only  be  ranked  for  tbe  balance.  The  rule  app<*'^ 
thus  to  be  the  tame,  whether  tbe  dividend  has  been  received,  or  has  oal;  ^>^ 
declared. 

'  Dunlopo   Speirs,  5th  Feb.  1779,  Morr.  UI07. 

•  Darr  t<.  Livingstone,  4th  June  I82i»  3  &  and  D.  lOa 
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adopted,  in  a  case*  where  the  payee  and  indorser  of  a  bill  had 
made  partial  payments  to  account  of  it  before  it  became  due, 
but  after  the  acceptor's  estate  had  been  sequestrated.  In  that 
case,  the  holder  of  the  biU  was,  notwithstanding,  found  entitled 
to  rank  on  the  acceptor's  sequestrated  estate  for  its  full  amount, 
it  being  held,  that  sequestration  operated  as  an  assignment  of 
the  debtor's  effects  to  all  his  creditors  for  payment  of  their 
debts,  (§  30,)  whether  then  due  or  not,  (seeing  that,  by  §  47. 
of  the  bankrupt  statute,  future  creditors  are  declared  to  be 
creditors  de  presenti  for  their  debts,  under  deduction  of  in- 
terest to  the  term  of  payment,)  ^^  and  that,  therefore,  the  date 
*^  of  sequestration  must  be  taken  as  the  point  of  time  at  which 
^'  to  estimate  the  amount  of  the  debt  to  be  ranked."  The 
same  doctrine  has  been  recognised  in  two  subsequent  cases'. 
These  judgments  appear  to  have  proceeded  on  the  terms  of 
the  statute,  as  to  the  special  case  of  sequestrations.  But  the 
other  cases  cited  authorise  a  different  rule  as  to  the  effect  of 
partial  payments  on  a  bill  or  note,  when  made  either  before 
or  after  it  becomes  due,  in  limiting  the  balance  to  be  ranked 
on  the  estate  of  any  of  the  obligants  under  a  private  trust. 

The  adoption  of  the  English  rule,  even  in  this  case,  may  often 
lead  to  capricious  results ;  for  example,  by  making  the  amount 
of  the  dividend  obtained  from  one  estate  depend  on  the  accident 
of  the  creditor  not  ranking  on  it  first,  but  ranking  first  on  an« 
other  estate,  oh  which  a  dividend  has  been  declared.  Besides, 
a  dividend  drawn  from  one  estate,  for  the  full  sum  ranked, 
though  it  may  satisfy  the  security  on  it,  does  not  satisfy  the 
separate  security  held  against  another  estate  ^.  But  it  may 
be  doubted  whether  this  dividend  should  not  be  considered 
at  least  as  a  partial  payment  to  account  of  the  debt ;  and,  if 
the  debt  has  been  thus  diminished  by  receipt  of  a  dividend 
from  one  estate,  before  it  is  ranked  on  the  other,  it  does  not 
appear,  in  the  case  of  a  private  trust,  how  it  can  still  be  ranked 
for  the  full  sum,  as  if  there  had  been  no  such  payment.  The 
security  which  is  still  held  against  the  separate  estate  would 
rather  seem  to  depend  on  the  actual  amount  of  the  debt,  so 
as  to  be  lessened  as  the  debt  is  diminished ;  as  an  heritable 

1  Uoberuon  v.  Bank  of  Scotland,  3()  July  1823,  2  S.  and  D.  450.  and  F.  C. 
*  iMein  V.  Sunders,  6ih  March  1824,  2  S.  and  D.  178,  F.  C,  and  Farquhar- 
son  ©.  Mawo,  Baird  and  Co.'s  Truhiii-,  15ih  M«v  1832,  10  S.  D.  B   526. 
»  2  Hell,  291,  4ih  edition. 
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security,  when  a  partial  payment  of  the  debt  has  been  madi 
from  the  debtor's  other  funds,  ceases  to  be  arailable  for  more 
than  the  unpaid  baUnce  '.  If  this  principle  is  correct,  the 
accidental  hardship  which  the  application  of  it  may  sometimes 
produce,  aifords  no  reason  for  deviating  from  it. 

When  a  person  proves  in  England  for  the  fiill  amount  of 
several  bills  which  he  has  discounted,  and  thereafter  recelTes 
payment  of  some  of  them  in  full,  it  has  been  decided  *,  that 
he  must  deduct  from  his  proof  the  amount  of  the  bills  thiu 
paid  ;  and  it  has  been  also  decided ',  that,  when  a  party  proves 
for  the  full  amount  of  a  debt,  in  security  of  which  he  has  got 
several  bills  or  notes,  and  thereafter  receives  full  payment  of 
them,  he  must  restrict  his  proof  to  the  total  balance  r^nainiDg 
due  after  deducting  such  payment.     These  seem  to  have  been 
considered,  not  as  cases  of  ranking  on  diflSerent  securities, 
but  of  partial  payments  to  account  of  the  debt,  made  by  the 
extinction,  in  the  first  case,  of  some  of  the  bills  that  constitu- 
ted a  part  of  it ;  and,  in  the  second  case,  of  a  bill  given  in  se- 
curity of  it.     A  different  doctrine,  however,  has  been  held  w 
Scotland.     In  one  case  ^,  certain  bills  which  had  been  indor- 
sed  to  bankers  by  a  customer,  in  security  of  their  advances  for 
him,  having  been  fully  paid  after  their  customer's  sequestra- 
tion, they  were,  notwithstandmg,  found  entitled  to  rank  on  his 
estate  for  the  whole  of  their  advances,  to  the  effect  of  recover- 
ing full  payment.     This  decision  may,  perhaps,  have  proceed* 
ed  on  a  clause  of  the  bankrupt  act  1783,  (under  which  the 
.  sequestration  was  awarded,)  but  which  is  not  contained  in  the 
present  act,  whereby  partial  payments  received  from  other  ob- 
ligants  after  the  debtor's  sequestration,  are  not  allowed  to  be 
deducted  from  the  amount  of  the  creditor's  ranking.     But,  lo 
a  later  case  ^,  where  the  accommodation  acceptor  of  certain 
bills,  who  had  got  them  up  on  payment,  had  recovered  the 

>  2  Bell,  289-90. 

*  ExparU  Smith,  tn  rv  Lewis  and  Potter,  Cooke^  175;  Barret  «x  jMTtei  1 
Gl.  and  Jam   327. 

*  Ex  parU  Bloiham,  exparU  Wallace,  Cooke,  176;  exjmU  Bum,  2  Kote*k 
B.  C.  55.  Vide  also  BrunskiU,  exparU^  D.  and  Ch.  442,  and  Vere  9xp«^% 
4  U.  and  Ch.  123,  2  Mont,  and  Ayrt.  295. 

«  Fall  and  Ca's  Trustee  v.  Sir  William  Forbes  and  Co.,  27th  May  l?^* 
Murr.  HI 35. 

*  M'Dotigal  V.  M'Dougal,  5Ui  June  1801,  Morr.  App.  to  right  in  security* 
No.  1. 
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price  of  a  ship  which  was  mortgaged  to  him  in  security  of  these 
bills,  he  was  found  entitled  still  to  rank  for  the  full  amount  of 
the  bills  against  the  real  debtor,  on  the  ground  that  the  holder 
of  two  securities  may  claim  on  each  in  solidumj  to  the  effect 
of  recovering  complete  payment.  This  principle  may  pro- 
bably be  held  to  extend  even  to  the  case  of  payments  recei* 
ved  from  third  parties  on  bills  indorsed  in  security  of  a  debt, 
as  in  the  first  case  now  cited,  because,  if  such  bills  are  consider- 
ed as  separate  securities,  no  payment  made  on  them  can,  ac- 
cording to  the  foregoing  doctrine,  interfere  with  the  creditor's 
right  to  rank  against  his  debtor  for  the  full  debt.  This  doc- 
trine seems  applicable  even  to  ranking  under  private  trusts ; 
and,  accordingly,  in  one  case  ',  it  appears  to  have  been  as- 
sumed, that  a  bill  indorsed  by  a  debtor  to  his  creditor  on  ac- 
count of  his  debt,  before  the  creditor  subscribed  a  composition- 
contract,  was  not  to  be  deducted  from  the  sum  to  be  ranked 
for  the  composition,  (even  though  it  was  ultimately  paid,)  if 
it  had  been  indorsed  merely  as  a  security  for  the  debt.  But 
the  Court  was  satisfied  that  it  had  been  intended  from  the 
first  as  a  payment,  and,  therefore,  the  creditor  was  allowed 
only  to  draw  a  composition  on  the  balance,  after  deducting  it. 
The  sum  to  be  ranked  under  a  sequestration  is  held,  accord- 
ing to  two  decisions  already  noticed,  to  be  regulated  in  all 
cases  by  the  amount  of  the  debt  at  the  date  of  sequestration* 
When  two  bills  have  been  drawn  by  a  company  on  one  accep- 
tor, but  indorsed  to  two  different  parties,  it  has  been  decided, 
that,  although  the  drawee  is  liable  only  for  one,  both  are  en- 
titled to  rank  on  the  estate  of  the  company  which  issued  them '. 
In  Scotland,  on  the  bankruptcy  of  the  company,  or  of  the  in- 
dividual partners,  the  creditor  of  the  company  in  a  bill  or  note 
ranks  for  it,  first,  on  the  company's  estate,  and  then  only  for 
the  balance  against  the  estates  of  the  individual  partners  ^. 
The  creditor  of  an  individual  partner  can  only  claim  against 
that  balance  of  the  company  funds  which  remains  due  to  his 
debtor,  after  the  company  debts  are  paid.  Since  this  balance 
is  a  portion  of  the  partner's  individual  estate,  the  claim  of  his 
creditors  against  it  is  only  part  of  the  ranking  on  his  estate  j 

1  Barr  V.  Livingstone,  4th  June  1824,  3  S.  and  D.  100. 
'  Farquhareon  v.  Mason,  Baird  and  Co.*s  Trustee«  15lh  May  183S,  10  S. 
D.  B.  525. 
"  2  Bell,  661. 
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and,  therefore,  though  they  have  previously  drawn  a  dividend 
from  his  individual  estate,  they  may  still  rank  for  their  full  debt 
on  his  share  of  the  company  funds,  to  the  effect  of  drawing'  an- 
other dividend.     In  England,  the  doctrine  now  explained  bb 
to  the  ranking  of  company  and  individual  creditors,  is  the  rule 
at  common  law  ^     But  the  rule  established  there  in  equity 
is,  that  the  company  creditors  can  only  claim,  first,  against 
the  company  estate,  and  the  individual  creditors  of  partners 
against  their  separate  estates,  there  being  no  claim  by  the 
former  against  the  separate  estate  of  partners,  or  by  the  lat- 
ter against  the  company  estate,  except  in  so  far  as  there  is  a 
surplus  on  each  after  paying  its  own  class  of  creditors '.      It 
has  been  decided,  however,  that,  when  a  bill  drawn  by  a  com- 
pany is  subscribed  by  partners  of  the  firm  separately,  for  in- 
stance, under  a  distmct  firm,  the  holder,  if  he  was  ignorant  of 
the  partnership,  may  sue  each  of  the  parties  according  to  his 
liabUity  on  the  bill  ^.     It  does  not  even  appear  that  his  know- 
ledge of  the  partnership  should  prevent  him  from  claiming 
against  each  of  the  parties,  according  to  the  obUgations  un- 
dertaken by  each  of  them  on  the  face  of  the  bill.     If  different 
partners  of  a  firm  are  engaged  in  separate  trades  under  other 
firms,  and  any  of  these  firms  is  subscribed  to  a  bill  or  note, 
though  it  should  be  taken  for  a  joint  debt,  the  creditor  will 
be  entitled  to  rank  on  the  estate  of  the  separate  firm,  under 
its  subscription,  as  well  as  against  the  common  partnership, 
which  is  his  proper  debtor  ^.     So,  if  one  of  several  partners 
draws  a  bill  on  two  other  partners,  who  are  joined  in  a  dis- 
tinct concern,  and  they  accept  it,  though  for  a  joint  debt  dne 
for  a  common  adventure,  the  holder  may  rank  on  the  estates 
both  of  the  drawer  and  acceptors '. 

We  shall  now  consider, 

2.  The  claims  of  the  diffident  obligants  in  a  biU  or  note 
against  each  other,  from  having  made  payment  to  the  creditor. 

It  has  been  shewn,  that,  ex  Jade  of  a  bill  or  note,  the  drawer 

1  Cullen,  459.G0.  '  Cullen,  460-1. 

'  ExjHxrte  Adam.  2  Rose,  B.  C.  36.  Ex  parte  Parr,  18  Ves.  65;  ftJso  I 
Montngue,  B.  L.  230. 

*  Per  the  Lord  Chancellor  in  tx  parte  Bonbonus,  8  Ves.  546. 

*  Ex  parte  Walker,  tx  parte  Weansley,  1  Rose,  B.  C  441.  But  viia 
Mould  ex  parity  noticed  in  Chitty,  addenda^  604,  where,  in  a  question  some- 
what similar,  the  Court  of  Review  in  Bankruptcy  seems  to  have  been  equally 
divided. 
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of  the  bill  or  indorser  of  the  note  has  a  claim  of  relief  for  pay- 
ments made  by  him  against  the  acceptor  or  granter,  (and  the 
indorser  against  the  drawer  as  well  as  acceptor)  ;  and  farther, 
that  a  posterior  indorser  has  a  claim  in  soUdum,  both  against 
these  parties,  and  against  prior  indorsers.  If  a  party  pays  the 
whole  debt,  but  only  in  that  case,  he  is  entitled  to  rank  for  its 
amount  on  the  estate  of  each  of  the  prior  parties,  to  the  effect  of 
making  good  his  full  claim  of  relief.  K  the  holder  cannot  get 
full  payment,  even  by  ranking  on  the  estate  of  each  obligant 
for  the  whole  debt,  none  of  these  obltgants  can  rank  with  him 
on  the  estate  of  a  prior  obligant,  for  relief  from  the  dividend 
paid  by  his  estate  ;  because  such  ranking  would  diminish  pro 
tanto  the  dividend  accruing  to  the  holder  from  that  estate, 
and  to  this  extent,  draw  back  from  him  the  dividend  thus 
ranked.  But  each  obligant  is,  with  reference  to  the  holder, 
a  principal  debtor  for  the  fiill  debt,  and  cannot,  therefore,  thus 
draw  back  from  him,  any  part  of  the  dividend  which  he  has 
paid,  or  lessen  his  creditor's  ranking  against  other  estates, 
which  are  equally  bound  to  him  for  the  full  amount.  When 
the  surety  is  liable  to  the  holder  of  a  bill  or  note  as  an  indor- 
ser, he  must  pay  its  full  amount,  if  required  ;  and  will  then 
have  all  the  holder's  rights  against  the  prior  obligants,  by 
becoming  holder.  But  it  is  the  same  thing  whether  he  thus 
draws  back  his  relief  from  the  prior  obligants,  after  pajring 
the  full  sum,  or  whether  the  holder  ranks  on  their  estates 
first,  and  comes  against  him  for  the  surplus ;  since  his  losa 
will  amount,  in  both  cases,  to  that  proportion  of  the  bill  or 
note  which  the  estates  of  the  prior  obligants  could  not  sa- 
tisfy '.  But,  as  the  holder  can  only  rank  on  the  several  es« 
tates  to  the  effect  of  drawing  full  payment,  the  right  of  any 
obligant  to  rank  for  relief  takes  effect  as  soon  as  the  holder 
is  paid ;  and,  therefore,  if  there  is  any  surplus  of  the  divi- 
dends accruing  to  his  ranking  on  any  of  the  estates,  after  his 
claims  are  satisfied,  or  any  dividends  effeiring  to  the  debt  from 
estates  on  which  he  has  not  ranked,  posterior  obligants  will 
be  entitled  to  draw  these  dividends  in  relief,  the  last  obligant 
being  always  preferred  over  prior  obligants,  who  are  bound 
to  him,  as  all  the  obligants  are  to  the  principal  creditor.  Nor 
have  the  other  creditors  on  the  estate  that  yields  these  sur- 

*  Chitty,  442;  1  Bel),  347-8;  2  Christian,  370-2,  and  cases  therein  cited. 
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plas  dividends  an  interest  to  resist  this  measure,  since  their 
debtor's  estate  is  bound  for  the  whole  debt,,  and  it  is/t»  iertii 
to  them  whether  its  full  amount  be  ranked  by  the  proper  cre- 
ditor, or  by  another  person,  to  draw  back  a  portion  of  the  debt 
paid  by  him,  and  for  which  the  estate  is  liable  to  him.  The 
holder  is  bound,  after  being  paid,  to  assign  bb  right  to  an? 
obligant,  in  order  to  facilitate  his  clcdm  of  relief;  but  the 
claim  is  effectual,  independently  of  an  assignation.  If  the  es- 
tate of  any  obligant  affords  the  full  debt,  each  posterior  obli- 
gant will  be  relieved  from  it,  either  by  the  creditor  drawing  fiill 
payment  from  that  estate,  or  by  their  coming  into  his  right 
against  it,  for  relief  of  the  sum  paid  by  them.  But  no  debt 
can  be  ranked  twice  on  the  same  estate.  This  doctrine  ii 
settled  both  in  Scotland  and  England  *. 

If  a  party  has  subscribed  a  bill  or  note  solely  fo»  the  bene- 
fit of  another,  although  ex  facte  of  the  bill  or  note  he  appears 
to  be  debtor,  he  will  be  entitled  to  come  in  place  of  the  prin- 
cipal creditor,  for  relief,  against  the  estate  of  the  party  ac- 
commodated, and  of  any  parties  bound  to  him.  But,  as  to 
subsequent  parties  who  gave  value  on  the  faith  of  his  signa- 
ture, though  they  should  know  his  real  character,  he  will  still 
be  principal  debtor,  since  they  relied  on  his  character  erfaxk 
of  the  bill  or  note  *• 

In  Scotland,  if  the  drawer  or  indorser  of  a  bill  or  note  is 
bankrupt,  while  the  acceptor  or  granter  is  solvent,  the  holder 
may  rank  on  the  estates  of  the  drawer  or  indorsers,  to  the 
effect  of  having  a  dividend  set  apart  to  him,  if  he  should  not 
recover  payment  from  the  acceptor  or  granter.  An  indorser 
may  also  rank  on  the  estate  of  the  acceptor  or  any  previous 
party,  if  the  holder  has  not  ranked,  to  the  effect  of  having 
dividends  set  apart  for  his  relief,  if  he  should  be  obliged  t^ 
make  full  payment  to  the  holder.  In  both  these  cases,  the 
claioi,  being  a  contingent  claim,  is  regulated,  as  to  ranking 
on  a  setiuestrated  estate,  by  54  G.  III.  c.  137)  §  48,  which 
enacts,  ^^  That,  where  a  claim  is  entered  by  a  creditor  upon 
*<  any  obligation,  the  existence  or  amount  of  which  depends 
*'  upon  a  contbgency  which  is  still  unascertamed  at  the  period 

>  2  Bell.  527.  The  same  doctrine  U  laid  down  u  a  fundsmenul  lule,  hj 
the  Lord  Chancellor,  in  ex  parU  Walker,  ^  Ves.'  385.  Indeed,  it  islvplie^l'B 
eTery  case  which  refers  to  the  tubjccu     Vide  alio  Bayley,  436 ;  CbittT,  (>8^ 

*  Antea,  865,  H  mq. 
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"  of  lodging  the  claim,  the  trustee  shall  rank  the  claimant  ad 
*<  if  the  condition  were  purified ;  but  the  dividend  or  sum 
<<  which  the  claimant  woidd  be  entitled,  in  that  case,  to  draw, 
'^  shall  be  again  deposited  at  interest,  in  the  bank  or  on  heri- 
<'  table  security,  and  the  interest  thereupon  arising  shall  be- 
<^  long  to  the  creditors,  and  be  included  in  the  fund  for  their 
^^  dividends,  until  the  contingency  upon  which  the  obligation 
*^  depends  shall  be  declared,  when  the  dividend  so  deposited 
<'  shall  belong  to  the  claimant  or  the  other  creditors,  accord*- 
<'  ing  to  the  terms  of  the  obligation."  According  to  this 
clause,  the  holder,  on  the  sequestration  of  an  indorser  or  other 
cautioner,  must  be  ranked  on  his  estate  for  the  whole  sum,  to 
be  paid  him  contingently  if  the  principal  debtor  does  not  pay, 
or  an  indorser  may  be  ranked  in  the  same  way  on  the  estate 
of  a  prior ^bligant,  to  the  efiect  of  getting  the  whole  dividend, 
if  the  holder  has  received  full  payment  from  him,  or  at  least 
to  the  efiect  of  getting  what  surplus  of  the  dividend  may  re- 
main after  the  holder  ha^  been  paid.  The  indorser's  rights, 
in  this  case,  as  to  the  holder,  depend  on  the  principles  which 
have  been  already  explained. 
We  shall  now  consider, 

IL  The  efiect  of  counter  claims  as  to  bills  and  notes,  whe- 
ther the  holder  founds  on  such  documents  as  grounds  of  set-off 
against  other  claims,  or  whether  any  of  the  obligants  set  ofi^ 
other  claims  against  them  by  compensation  or  retention,  in  the 
only  case  where  they  are  liable  to  such  exceptions,  viz.  when 
their  currency  is  stopped  by  the  holder's  sequestration. 

Compensation  is  a  privilege  by  which  a  debtor  may  set  off 
against  his  debt  a  counter  claim  which  he  has  against  his  cre- 
ditor. It  has  been  sanctioned  in  Scotland  by  an  early  statute ', 
which  enacts  that  liquid  debts,  or  debts  capable  of  being  in- 
stantly verified  by  writ  or  oath,  may  be  set  off  against  each 
other  by  exception,  but  not  in  a  suspension  or  reduction^ 
after  decree  for  one  of  them  has  been  pronounced.  It  has 
been  held  *,  that  this  act  does  not  exclude  compensation  at 
common  law.  Indeed,  it  is  confined  to  the  case  where  com^ 
pensation  is  pleaded  against  a  liquid  claim,  in  which  case  this 
d^ence  is  allowed  by  the  act  only  on  such  counter  claims 

* 

1  1692,  c.  lia.  '2BeU,  187. 
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as  are  either  liquid  or  susceptible  of  immediate  Uqiddation'. 
If  both  the  oppoaiug  claims  are  illiquid,  they  must  be  ascer- 
tained by  separate  actions ;  and,  in  that  case,  the  two  actions 
ought  to  be  conjoined,  so  as  to  form  the  grounds  of  mutual 
accounting.  This  result,  though  not  authorised  by  the  sta- 
tute, b  founded  on  the  same  principle  with  compensatioii,  and 
maybe  considered  as  an  example  of  that  defence  at  common  bv. 
But,  at  present,  we  have  only  to  consider  compensation  de  lupA- 
do  in  liquidum^  since  it  is  alone  applicable,  whether  pleaded 
upon  or  against  a  bill  or  note.  Such  a  doooment  is,  of  course, 
a  good  ground  of  compensation.  On  the  other  hand,  no  daim 
can  be  pleaded  against  it  that  is  not  exigible  at  the  same  time 
with  it,  and  either  liquidated  in  money,  or  capable  of  being 
so  immediately.  It  has  been  even  doubted,  and  with  reason, 
whether  a  bill  or  note  payable  in  one  place  could  form  a 
ground  of  compensation  against  a  bill  or  note  payable  in  a  dit 
ferent  place ',  since  no  party  is  bound  to  take  his  money,  by 
compensation  or  otherwise,  at  a  place  different  from  that  vbere 
hb  debtor  agreed  to  pay  it.  This  strictness  of  compensation, 
however,  is  modified,  so  as  to  suit  the  course  of  business, 
by  the  additional  remedy  of  retention,  whereby  a  person  law- 
fully in  possession  of  a  property  or  right  belonging  to  anotber', 
or  who  is  hiJB  debtor,  even  in  a  liquid  debt,  is  entitled,  under 
certain  circumstances,  to  retain  it  for  securing  his  payment 
even  of  a  future  or  imcertain  debt.  This  remedy,  excepting 
in  several  cases  of  lien,  which,  so  far  as  they  apply  to  bills  and 
notes,  have  been  already  considered^,  cannot  be  employed 

*  VidM  cmses  on  thii  subject  in  Morr.  2564-a  •  Pothier,  Ko.  \^' 

'  In  Dougal  o.  Gordon,  17th  Not.  1795,  Morr.  851,  a  ^enonwhobtdp^ 
an  assignation  to  a  d«bt  absolute  ex/aeie,  but  really  in  security  of  certain  bil» 
due  to  bim  by  the  cedent,  was  found  entitled,  after  these  bills  bad  been  tiko 
lyp  by  others,  still  to  retain  the  assignation  in  security  of  the  new  btllSf  is^ 
spect  that,  by  having  possession  of  the  debt  under  an  assignation  €xfiick  t^ 
lute,  he  was  entitled  to  retain  it  in  security  of  any  debt  due  to  him.  Tbii  doc- 
trine was  held,  even  on  the  supposition  that  the  old  bills,  in  security  of  wnicO 
the  assignation  was  originally  granted,  had  been  altogether  eitinguisbcd  hj^ 
nation.  In  Balleny  o.  Baebum  and  Co.,  7th  June  18Q8,  Morr.  App.  toCott- 
pensation,  Part  i.  p.  S,  a  party  who  had  got  a  vendition  to  a  ship  exfip^  '^ 
lute,  but  leally  for  his  relief  fropi  ceruin  bills  accepted  by  him  for  the  gr*"^ 
of  the  vendition,  was  found  entitled,  in  a  question^with  the  granter*s  creditor*' 
•veo  after  these  bills  were  retired,  to  retain  the  vendition  in  security  of  «*^ 
debts  due  to  him,  by  virtue  of  the  right  of  possession  which  he  had  ^t^^  ^' 
absolute  nature  of  the  vendition* 
«  Ant$a,  736,  d  aeq. 
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to  secure  future  or  unliquidated  debts,  unless  iu.the  event  of 
the  debtor's  actual  or  certain  insolvency ,.  I&  that  case,  and 
still  more  in  the  case  of  bankruptcy  and  sequestration,  a  liquid 
debt  may  be  retained  in  security  of  any  clfidm,  though  illiquid, 
and  though  differing  from  it,  in  the  time,  place  and  kind 
of  prestation  into  which  it  is  resolvable;  nor- is  the  debtor 
bound  to  make  payment  till  his  claim  is  liquidated,  and  either 
paid  or  deducted  from  the  other  claim  '•  All  claims,  there- 
fore, may  be  set  off  against  bills  or  notes  on  the  holder's  bank- 
ruptcy, ^  not  by  compensation,  at  least  by  retention. 

Neither  compensation  nor  retention  can  attach  to  a  deposit, 
since  its  very  nature  excludes  counter  claims.  This  is  the 
rule,  not  only  when  money  or  goods  deposited  remain  distin- 
guished as  a  species,  but  where  money,  even  without  continu-' 
ing  thus  distinguished,  is  entrusted  to  a  person  for  a  special 
purpose, — ^for  bstance,  to  a  banker  to  pay  a  bill  falling  due 
at  his  bank,  in  which  case  he  cannot  set  it  off  against  a  debt 
due  to  himself,  either  under  his  lien  as  banker,  or  by  the 
general  right  of  retention  or  compensation  ^.  Nor  can  com- 
pensation or  retention  be  pleaded  on  a  factor's  private  debt, 
against  engagements  concluded  with  him  as  factor.  Such  eU"- 
gagements  cannot  be  compensated  unless  by  the  debts  of  his 
principal ;  and  debts  due  to  the  factor  individually  connot  be 
compensated  by,  or  retained  in  security  of  debts  contracted 
by  him  as  factor  ^.  If,  indeed,  he  has  a  commission  del  ere-' 
dere^  he  may  set  off  any  claim  due  to  him  as  factor  against 
a  claim  by  the  debtor  on  him  individually ;  because,  in  that 
case,  he  is  liable  directly  to  his  constituent,  and  has  a  claim 
at  his  own  instance  against  the  debtor,  which  may,  therefore^ 
be  set  off  against  his  private  debt '.     But  the  principal  has 

>  Enkine,  iii.  4.  20  $  2  Bell,  128.  *  2  Bell,  127,  et  teq. 

'  AnUa,  737,  2  Bell,  129.  The  ddctrine  now  stated  wai  adopted  by  the 
Court  id  Stewart  V.  Bitset,  15tb  Feb.  1779,  Morr.  Part  I.  of  A  pp.  to  Compen- 
latioti,  4,  where  a  merchant,  who  had  got  money  from  the  debtor  in  a  bill  to 
pay  if  for  bii  behoof,  was  found  accountable  for  the  money  to  the  creditor  in 
the  bill  upon  the  debtor's  bankruptcy,  without  regard  to  his  haying  set  off  the 
money  agdnit  a  debt  due  by  the  remitter  to  himself,  in  consequence  of  the  bill 
not  being  forthcoming  from  the  creditor  when  he  first  off^ed*  to  make  pay- 
ment of  it.  *  2  Bell,  132.   ' 

*  Ibid.  Grove  v,  Dubois,  I  T.  R.  115,  by  which  decision,  in  another  case  of 
Biic  p.  DickasoD,  1  T.  R.  286,  the  point  was  held  to  be  completely  settled. 
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^o  an  independent  claim  against  the  debtor  in  additifHi  to 
the  factor's  guarantee  ;  and  hence,  the  debtor  cannot,  on 
the  factor's  failure,  compensate  his  claim,  if  made  by  the  pm- 
cipal,  by  the  factor's  private  debt ' ;  while  the  principal,  to 
make  good  his  own  claim  against  the  debtor,  may  set  it  off 
against  a  ckdm  due  by  himself  to  that  debtor  '•  If,  howeyer, 
the  factor  deals  in  his  own  name,  any  person  transacting  with 
him  may  set  off  the  factor's  private  debts  against  the  latter's 
engagements  to  him' ;  while,  on  the  other  hand,  the  factors 
engagements  in  such  a  case,  being  contracted  merely  in  Ii& 
own  name,  cannot  be  set  off  against  separate  clidms  by  the 
principal,  seeing  the  latter  is  no  direct  party  to  the  transaction, 
but  has  merely  a  personal  claim  against  the  factor  on  account 
of  it«  This  personal  ckdm  is  different  from  the  real  right 
already  considered  \  which  a  principal  has  in  effects,  or  even 
money  that  is  merely  entrusted  to  his  factor,  so  long  as  it  can 
be  distinguished  from  the  rest  of  the  factor's  property. 

It  has  been  decided,  that  a  claim  by  the  trustee  for  the  cre- 
ditors of  the  holder  of  a  bill,  for  the  fund  in  the  drawer's 
bands,  by  virtue  of  a  protest  for  non-acceptance,  cannot  he 
compensated  by  a.  counter  claim  made  against  him  by  the 
trustee  for  the  drawer's  creditors,  for  the  amount  of  a  bill  sub- 

I  2  Bell,  132.  The  principars  right  io  such  a  case  to  claim  directly  agai»( 
the  purchaser  of  goods  sold  on  his  account,  for  the  price^  waa  recogoiscd  iO  *^ 
parU  Murray,  Cooke*a  B.  L.  384. 

*  Ferrier  v.  The  British  Lineo  Company,  aniea,  228,  note  1. 

'  Baxter  v.  Bell  and  Maxwell,  17th  Dec.  1800,  Morr.  Part  I.  App.  ▼•  ^^ 
pensation,  p.  5.  In  this  case  the  defenders,  being  debtors  for  the  price  ofpi^ 
sold  to  them  by  a  merchant  in  his  own  name,  (though  really  for  behoof  oi  * 
person  who  had  consigned  them  to  him,-~a  fact  which  the  buyers  &».  oot 
know,)  were  found  entitled,  on  his  bankruptcy,  to  set  off  the  price  tgsiBSti 
bill  due  to  them  by  him  individually.  A  similar  decision  was  given  regsru>»8 
a  counter  claim  pleaded -under  the  like  circumstances  in  Hitchiner,  Huo**' 
imd  Co.  V.  Stewart  and  Ninian,  8th  Dec.  1803.  Morr.  14204..  These  deaaff» 
must  be  held  to  overrule  the  earlier  cases  of  Alison  v.  Fairholms,  Nor.  ^f^ 
Morr.  15132,  and  Belches  t;.  Johnston,  31st  Jan.  1770,  Morr.  Part  I.  of  ApP- 
to  Compensation,  1,  in  so  far  as  they  are  of  a  contrary  tendency.  For  so  •£- 
count  of  the  first  of  these  cases,  vide  724,  note  L  The  doctrine  now  ftttc^ 
was  adopted  in  England  by  the  Court  of  King's  Bench  in  George  a.  Cl^^ 
7  T.  R.  359,  in  conformity  with  a  previous  case,  Rabone  v.  'Willianiir  oif^ 
in  7  T.  B.  380,  note,  in  which  Lord  Mansfield  had  laid  down  the  Iftw  to  i\^ 
foregoing  effect. 

*  AiUea,  721,  etaeq. 
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seiquently  granted  to  him  by  the  holder  for  the  price  of  part 
of  the  drawer's  property  purchased  by  him  '• 

It  has  been  laid  down,  that,  during  the  subsistence  of  a 
partnership,  no  one  partner  can  set  off  a  debt  due  to  himself 
individually  against  a  company  debt,  seeing  the  company  is  the 
proper  debtor,  and  that,  on  this  principle,  no  debt  due  by 
an  individual  partner  can  be  set  off  against  a  claim  by  a 
subsisting  company.  There  cannot,  it  is  said,  be  a  concur' 
8U8  debiti  et  crediti  in  either  case,  because  the  creditor  is  not 
the  same  person  with  the  debtor  ^*  But  the  most  recent  au- 
thorities in  Scotland  appear  to  authorise  this  conclusion, 
that,  as  a  partner  may  be  sued  directly,  even  during  the  sub- 
sistence of  the  company,  for  the  whole  of  any  company  debt, 
he  is  entitled,  even  then,  to  compensate  such  debt  by  his  own 
private  claims,  because  his  right  of  compensation  should  be 
always  commensurate  with  his  liability^.  But  it  does  not 
follow  that  a  claim  by  the  company  can  be  compensated  by  the 
debt  of  a  single  partner ;  because,  although  he  is  liable  for  all 
the  company  debts,  the  company  is  not  liable  for  his  private 
debts,  and  hence  there  is  not  in  this  case  a  concursus  debiti  et 
crediti.  When  the  company  is  dissolved,  each  partner,  being 
then  liable  for  the  whole  of  the  company  debts,  is  entitled  to 
compensate  them,  if  payment  of  them  is  demanded  from  him, 
by  any  debts  due  to  himself  private  nomine  ^.     It  has  been 

1  Falconer  v.  Campbell,  22d  Jan.  1824»  2  S.  and  D.  630. 

'  2  Bell,  664. 

'  This  doctrine  is  contrary  to  that  held  in  Mackie  v.  M^Dowal,  29tb  Nor. 
1774,  Morr.  2575.  But  it  was  laid  down  in  the  more  recent  cases  of  Bogle  v. 
Ballantyne,  8th  July  1793,  Morr.  2581,  and  Scott  0.  Hall  and  Bitset,  13th  June 
1809,  in  both  of  which  cases,  although  the  defence  of  compensation  was  plead-*, 
ed  by  the  partner  of  a  dissolved  company,  it  was  held  to  be  equally  competent 
to  any  one  partner,  though  the  company  had  subaisted  and  been  solvent.  The 
iuthority  of  these  cases  was  confirmed  in  Russell  v.  M*Nab,  26th  May  1824^ 
3  S.  and  D.  63,  F.  C,  and  Salmon  «.  Padon,  Vannon  and  Company,  17th. 
Dec.  1824,  3  S.  and  D.  406,  F.  C.  In  the  latter  case,  where  an  action  was 
brought  against  a  subsisting  company  for  the  share  of  stock  due  to  a  retired  part- 
ner, it  was  held  that  they  might  set  off  against  it  a  payment  made  by  one  of  their 
partners  for  this  indiyidual,  on  account  of  the  debts  of  another  concern  for  which, 
he  and  they  were  jointly  liable. 

*  This  doctrine  was  esUblisbed  in  Bogle's  Trustees  v.  Ballantyne,  8th  July 
1793,  Morr.  2581,  where  it  was  decided,  after  the  fullest  discussion,  that  the 
partner  of  a  dissolved  company,  being  sued  by  the  creditor  of  a  deceased  partner 
for  bis  share  of  input  stock,  which  was  a  company  debt,  was  entitled  to  set  off 
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said,  that  this  right  of  compensation  depends  on  the  circum- 
stance of  the  company  creditor  askii^  decree  against  thepsii- 
ner  for  his  whole  debt,  since  it  is  only  by  being  thus  made 
liable  for  the  whole  of  it,  that  he  can  become  entitled  to  com- 
pensate it  to  the  full  amount  by  his  private  debt.  If  the  com- 
pany creditor,  therefore,  claims  the  fuU  debt  only  from  their 
bankrupt  estate,  such  a  claim,  it  is  said,  cannot  be  met  by 
compensation  on  the  private  debt  of  a  partner,  nor  can  anj 
partner  set  off  his  private  debt,  except  in  so  far  as  the  oom- 
paliy  debt  is  made  his,  by  suing  him  for  it  individually  '.  But 
the  doctrine  adopted  in  the  cases  already  cited,  even  with  re- 
lation to  a  subsisting  company,  appears  to  be,  that  a  partners 
liability  for  the  company  debts  entitles  him  to  set  off  his  pr^ 
Vate  debt  against  it  to  the  full  amount.  Farther,  it  has  been 
decided,  that  the  creditor  of  a  company  is  not  only  entitkdto 
recover  his  claim  from  an  individual  partner,  but  may,  a^ 
the  company  is  dissolved  and  bankrupt,  make  it  good  by  plea^ 
ing  compensation  or  retention  of  a  debt  due  by  him  to  that 
J)artner  individually '.  This  right,  indeed,  according  to  the 
doctrine  laid  down  in  the  cases  now  cited,  appears  to  be  ap* 
plicable,  even  while  the  company  subsists;  becanse,  if  a  com- 
|)any  creditor  is  entitled  to  recover  his  claim  against  an  uidi- 

against  it  a  bill  due  to  him  by  this  deceased  partner  individually*  altbougb  so- 
other  partner,  who  was  solvent,  was  a  Joint  defender  along  with  him ;  it  heu^ 
held  that,  as  he  was  sued  for  the  whole  debt,  he  had  a  right  to  compeitf^  ^ 
to  its  full  amount.  The  same  doctrine  was  recognised,  and  appli^  '^^  ^^"^ 
V.  Hall  and  Bisset,  13th  June  1809,  and  in  a  later  case,  Russell  v.  W^f^ 
note  a,  where  the  First  Division  of  the  Court  proceeded  on  a  review  of  *1^  ^ 
preceding  cases.  In  this  case,  a  claim  by  the  partner  of  a  dissolved  and  baa  * 
nipt  banking  company  for  his  private  debt,  was  found  to  be  compenssted  of 
ooanter  claim  of  his  debtor  on  certain  notes  issued  by  the  company,  which  it  ^** 
found  that  he  had  a  right  to  recover  from  any  individual  partner,  and  ^^*^ 
qoently  to  set  off  against  a  debt  due  by  him  to  that  partner.  The  doctrine  i»i^ 
down  in  the  test  has  been  also  adopted  in  England,  in  Lane*a  At»8P^^  '* 
Slidstone,  5  T.  R.  493»  and  French  v.  Andrade,  6  T.  R.  582. 

*  Vidt  a  discussion  on  this  subject  by  Mr  Bell,  ii.  664-5 ;  also  to  the  si0< 
purpose,  the  late  Lord  Meadowbank*a  note*  on  the  case  of  Bogle  v.  ^^^^^^^! 
as  quoted  2  Bell,  66a  But  mde  Mr  Bell's  note,  ii.  665-6,  with  regard  to  the 
interpretation  put  on  the  decision,  Bogle  v,  Ballantyne,  in  the  more  recent  css^ 
It  must  be  now  assumed,  that,  in  the  Court  of  Session,  the  law  is  settled  a*  ^^ 
down  m  tho  text. 

«  Russell  p.  M'Nab,  757,  note  a 
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vidual  partner,  he  must  be  equally  entitled  to  retain  what  he 
owes  to  that  partner,  in  extinction  of  it. 

On  the  authority  of  the  latest  decisions  now  referred  to,  it 
has  been  held,  that  any  one  of  seyerai  co-obligants  in  a  bond 
[  to  a  bank,  (though  they  are  merely  cautioners  with  reference 

to  another  of  the  obli^nts,)  may,  as  each  is  liable  for  the  full 
debt,  compensate  it  to  the  full  amount  by  a  debt  due  by  the 
bank  to  him  individually  '.  This  was  the  doctrine  laid  down 
by  the  Court,  though  merely  in  passing  a  bill  of  suspension. 
The  case  was  held  to  be  still  stronger,  as  being  argued  on  the 
assumption  that  the  obligants  had  got  a  charge  on  the  bond, 
because  this  was  considered  as  a  judicial  demand  for  the  full 
debt,  which  entitled  them  to  defend  themselves  by  pleading 
compensation  to  the  same  extent. 

When  the  same  company  has  two  firms,  a  debt  claimed  from 
one  of  the  firms  may  be  compensated  by  a  debt  which  the  cre- 
ditor owes  to  the  other  firm.  The  debtor  and  creditor  are 
here  identical  *.  When  two  companies  are  distinct  from  each 
other,  in  their  partners,  or  otherwise,  but  a  debt  is  contracted 
to  a  third  party  under  a  firm  used  indiscriminately  by  both 
companies,  the  creditor,  if  he  does  not  know  which  company 
bound  itself,  may  make  his  claim  against  either,  or  set  off  his 
claim  against  a  debt  due  by  him  to  either  company  ^.  They 
have  both  subjected  themselves  to  this  risk,  by  adoptfaig  the 
same  firm.  But  the  crecUtor,  by  selecting  one  company,  re- 
nounces all  claim  against  the  other,  since  only  one  of  them  can 
be  bound  to  him.  This  doctrine  has  been  adopted  in  two 
cases  of  claims  made  on  bills  signed  by  isuch  an  equivocal 
firm^. 

Compensation  or  retention  is  easily  applied  under  the  fore- 
going limitations,  when  the  debtor  becomes  creditor  of  his 

1  Dobson  V.  Christie,  2Bth  Feb.  1835,  13  S.  D.  B.  582.     A  simil«r  ground 
of  decision  was  adopted  by  Lord  Jeffrey,  in  an  analogous*  case,  Allan  v»  Christie, 
Nor.  1835,  where  the  interlocutor  was  acquiesced  in. 
'*  Williams*  Trustee  v.  Inglis,  Bortbwick  Gilchrist  and  Co.,  13th  June  1809, 
F.  C. 

'  Sir  William  Forbes  v.  Forrester's  Creditors,  27ih  Feb.  1798,  2  Bell,  670, 
note  1. 

«  Baker  v.  Charlton,  and  M'Nair  v.  Fleming,  cited,  tmiea,  236,  note  4 ;  v&§ 
a  full  account  of  the  grounds  of  judgment  adopted  by  the  Lord  Chancellor  in 
the  latter  of  these  cases,  as  given  in  a  note  by  the  late  Sir  Samuel  Romitly, 
2  Bell,  670,  note  2. 
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creditor  during  his  solyency.    But  the  case  is  more  difficult 
when  he  acquires  a  claim  against  him  after  his  insolyency .    If 
such  a  claim  is  acquired  after  the  creditor  is  sequestrated,  or 
his  estate  conyeyed  to  a  trustee  for  his  creditors,  there  cannot 
be  a  concvrsua  dehiti  et  crediti,  as  the  bankrupt  is  no  longer 
creditor  in  the  debt  due  to  him,  but  is  divested  of  it ';  and 
although  his  trustee  or  creditors  must  take  it,  subject  to  pleas 
of  compensation  or  retention  which  previously  attached  to  it, 
yet,  after  his  clium  has  become  yested  in  them,  there  are  no 
longer  termini  habiles  for  raising  a  counter  daim  against  it, 
by  acquiring  a  debt  in  which  he  and  not  they  are  debtors*  But, 
while  the  bankrupt  remains  undiyested  of  his  estate,  and  con- 
sequently of  the  claim  in  question,  it  does  not  appear  that  the 
debtor  can  be  preyented  from  setting  off  against  it  a  counter 
claim  which  he  acquired,  eyen  after  his  bankruptcy,  in  the  &ir 
course  of  trade,  as  there  is  thus  a  direct  concursut  debiti  H 
crediti.     It  will  be  a  good  objection,  howeyer,  to  the  counter 
claim,  that  it  has  been  acquired  in  the  knowledge  of  the  cre- 
ditor's bankruptcy  or  insolyency,  to  create  a  preference,    ff 
the  bankrupt  has,  within  sixty  days  of  his  bankruptcy,  enter- 
ed into  a  transaction  in  fayour  of  his  debtor,  without  which 
he  could  not  haye  been  enabled  to  set  off  the  counter  daiia 
against  his  debt  to  the  estate,  such  a  transaction  will  be  re- 
ducibld  under  the  act  1696,  as  amounting  to  a  security.    This 
was  the  ground  of  challenge  pleaded  in  a  case  already  stated  f 
where,  howeyer,  the  Court  sustfdned  the  transaction,  as  one 
in  the  ordinary  course  of  business.      The  acquisition  of  & 
claim  against  the  bankrupt  from  a  third  party,  with  the  aole 
yiew  of  extinguishing,  by  means  of  it,  a  debt  which  the  ac- 
quirer owes  to  the  bankrupt,  will  also  exclude  him  from  setting 
it  off  against  his  debt,  because  it  is  not  a  fair  transaction  in  tbe 
course  of  business,  but  a  fraud  on  that  fair  distribution  of  the 
bankrupt's  funds,  which  must  form  the  rule  in  eyery  case  of 
bankruptcy.     Compensation  and  retention  being  merely  equi^ 
table  remedies,  intended  for  the  relief  of  parties  who  haye  ac- 
quired fairly  the  means  of  pleading  then},  cannot  be  thus'pei^ 
yerted,  mfraudem  of  the  other  creditors.    As  sequestration  is  ^ 
judicial  act,  it  will  be  presumed,  in  questions  of  this  kind,  aft^ 

<  %  Bell,  130.  >  Hepburn  v.  Bell,  oMlta,  702,  note  S. 
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it  is  awarded,  tbst  erciy  persoa  ia  certiorated  of  the  debtor'd 
bankruptcy  '• 

The  doctrine  now  laid  down  is  clear  in  the  case  where 
a  party  buys  up,  at  an  under  value,  notes  payable  to  the 
bearer,  issued  by  a  bank  that  has  afterwards  become  bank- 
rupt, in  order  to  found  a  counter  claim  on  them.  In  England, 
where  the  right  of  set-off  was  originally  founded  on  statute, 
which  limited  it  to  mutual  credit  given,  or  mutual  debts  con- 
tracted before  bankruptcy  * ;  or,  according  to  a  later  enact- 
ment ',  two  months  before  the  commission  was  issued,  provi- 
ded the  party  claiming  the  set-off  did  not  then  know  of  the 
bankruptcy,  it  was  decided,  under  the  first  of  these  statutes  % 
that  set-off  could  not  be  claimed  on  the  bankrupt's  cash-notes 
payable  to  bearer,  unless  the  holder  proved  that  they  came 
into  his  hands  before  the  bankruptcy.  This  decision  pro- 
ceeded on  the  words  of  the  statute.  In  another  case  ^,  where 
a  person  who  had  bought  goods  from  another,  on  a  promise  to 
pay  in  cash,  paid  them,  after  the  seller's  bankruptcy,  partly 
by  a  bill  accepted  by  the  latter,  which  had  been  indorsed  to 
him,  the  Court  of  Common  Pleas  sustained  the  payment,  both 
on  the  ground  that  the  bill,  had  been  taken  by  the  bankrupt's 
brother,  and  retained  by  the  bankrupt,  and  also  on  the  ground 
of  set-off.  There  was  no  evidence  as  to  the  time  when  the  bill 
had  been  acquired  by  the  purchaser.  But  the  last  English 
bankrupt  statute,  6  Geo.  IV.  c.  16,  §  47,  enacts,  that  "  every 
'^  person  with  whom  any  bankrupt  shall  have  reaUy  and  bona 
^^fide  contracted  any  debt  or  demand  before  the  issuing  the 
^<  commission  against  him,  shaU,  notwithstanding  any  prior  act 
'^  of  bankruptcy  committed  by  such  bankrupt,  be  admitted  to 
<<  prove  the  same,"  provided  he  had  not  notice  of  an  act  of 
bankruptcy  at  the  time  of  its  contraction,  and  by  §  50,  that 
mutual  credit  or  set-off  may  take  place,  ^^  notwithstanding  any 
"  prior  act  of  bankruptcy  committed  by  such  bankrupt  before 
"  the  credit  given  to,  or  the  debt  contracted  by  him,"  and  the 
balance  only  which  is  due  on  either  side  *^  shall  be  claimed  or 
«<  paid  on  either  side  respectively ;  and  every  debt  or  demand 
^'  hereby  made,  proveable  against  the  estate  of  the  bankrupt, 

*  2  Bell,  130.  *  5  Geo.  II.  c.  30,  $  a 

*  46  Qio.  III.  c.  135,  §  a  «  Dickson  v.  Evans,  6  T.  'R.  57. 

*  Mayer  v.  Nias,  8  Moore,  275. 


762  COMP£HSATION  IN  RAMKaUPTCY* 

**  may  also  be  set  off  in  manner  foresdd  against  such  estate," 
provided  that  the  person  claiming  set-off  had  not,  when  cre& 
was  given,  notice  of  any  act  of  bankruptcy.  AU  groondg  of 
set-off,  therefore,  ar6  good,  which  arise  before  the  issoiDg  of 
the  commission,  unless  the  party  had  notice  of  an  act  of  bank- 
ruptcy* In  Scotland,  where  ihere  is  no  statutory  rule,  the 
presumptioii  would  b6  in  favour  of  all  such  claims,  as  veil  as 
of  every  claim  on  bills  or  notes  payable  to  the  bearer,  or  blank 
indorsed,  unless  it  was  proved  that  the  holder  acquired  them 
while  in  knowledge  of  the  bankruptcy. 

The  doctrine  now  laid  down  is  applicable  in  all  cases  wbere 
a  debtor  acquires  a  claim  against  his  creditor;  after  knowing 
of  his  bankruptcy,  for  the  sole  purpose  of  founding  compensar 
tion  or  retention.  For  example,  it  has  been  decided,  Aatone 
member  of  a  company  taking  an  indorsation  from  t^e  companj 
to  a  bill,  after  he  knew  that  the  granter  was  insolvent,  coold 
not  plead  compensation  on  it  against  a  claim  of  rent  pretioos- 
ly  due  by  him  to  the  granter '.  The  principle  on  which  this 
case  is  said  to  have  been  decided,  is  applicable  to  this  whole 
class  of  cases,  viz.  <<  that  if  the  debtors  of  persons  insolvent 
^  were  to  be  permitted  thus  to  avail  themselves  of  assignations 
<*  obtained  from  particular  creditors,  it  would  be  easy  to  dis- 
**  appoint  the  remainder  of  them  of  that  rateable  and  just  pay- 
♦*  inent  of  debt  to  which  they  are  entitled." 

It  has  been  held*,  that  a  prescribed  account  which  was  not 
proved  by  the  alleged  debtor's  writ  or  oath,  could  not  be 
pleaded  in  compensation  of  a  bill.  The  same  rule  would  ap- 
ply to  a  plea  of  compensation,  founded  on  a  prescribed  bill* 
But,  if  the  debt  is  instructed  by  the  debtor's  writ  or  oath,  it 
seems  to  afford  ground  for  compensation  or  retention. 
'  It  has  been  already  mentioned  %  that  retention  may  be 
pleaded  in  case  of  bankruptcy,  to  secure  future  and  contnagent, 
as  well  as  present  ckdms.  The  law  of  set-off  in  England  de- 
pends now  on  the  statute  already  cited  \  6  Geo.  IV.  c.  17* 
§  47  and  50,  according  to  which  set-off  is  allowed,  where- 
ever  mutual  credit  has  been  given  before  the  issuing  of  a  com- 
mission of  bankruptcy,  and  which  has  thus  superseded  various 

I  Cauvin  v.  Robertton,  18th  June  1783,  Morr.  2581. 

*  Clark  V   Bacluman,  6Ui  August  1773,  Morr.  tSSir 

*  Antea,  829.  «  Jhum,  836. 
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anomalies  that  arose  under  the  preyious  enactments ' .  In  Scot- 
iand,  where  retention  is  a  right  at  common  law,  it  is  sufficient, 
whether  there  has  been  mutual  credit  before  the  bankruptcy 
or  not,  that  a  person  should,  at  the  time  of  exercising  it,  have 
any  claim,  however  distant  or  contingent,  against  the  other 
party.  It  has  been  decided,  for  instance,  that  even  the  plea 
of  compensation  might  be  elided  by  retention  in  security  of 
such  a  claim' ;  so  that  the  debtor  in  a  bond  was  excluded  from 
pleading  compensation  on  a  bill  due  to  him  by  the  charger, 
by  the  right  of  the  latter  to  retain  the  bill-debt  till  he  was 
relieved  from  a  cautionary  obligation  which  he  had  contracted 
for  the  other  party.  It  follows,  that  the  drawer  or  indorser  of 
a  bill  or  note,  the  former  of  whom,  with  reference  to  the 
acceptor  or  granter,  drawer  or  prior  indorser,  and  the  latter, 
with  reference  to  the  acceptor,  is  a  cautioner,  as  well  as  any 
obligant  on  the  bill  or  note,  who  is  truly  a  cautioner,  as  to 
other  parties,  may  retain  any  right  or  fund  in  his  possession 
belonging  to  such  parties,  or  any  debt  due  by  him  to  them  in 
security  of  his  olaim  of  relief,  though  the  holder  of  the  bill  or 
note  has  not  yet  made  a  claim  on  him. 

The  application  of  this  doctrine  to  such  claims,  on  accom- 
modation bills  and  notes,  shall  be  considered  in  connection  with 
what  is  now  to  be  explained  as  to  cross**bill8. 

It  has  been  shewn  that,  in  Scotland,  any  party  to  a  bill  or 
note,  who,  though  directly  bound  to  the  holder,  is  a  surety 
as  to  another  party,  has  a  right,  as  surety,  to  claim  on  that 
party's  estate,  either  on  paying  the  bill  or  note  to  the  holder, 
or  for  the  surplus  dividends  accruing  to  it  from  that  estate, 
after  the  holder's  claim  has  been  satisfied ;  and  he  has  also  a 
right  of  retention,  as  now  explained.  Cross  bills  or  notes 
are  not  therefore  indispensable  in  Scotland  to  secure  relief 
to  such  a  party,  either  by  ranking  or  retention ;  nor,  indeed, 
are  they  necessary  in  England,  since  the  49  Geo.  III.  c.  121, 
§  8,  (which  is  repeated  by  6  Geo.  IV.  c.  16,  §  52,)  to  enable 
him  to  rank  on  the  estate  of  the  person  accommodated,  as 
these  enactments  authorise  any  person  who  has  become  bound 

>  A  ibort  sUtement  of  the  leading  points  decided  under  these  ensctments,  wu 
given  in  the  former  edition  ;  but  it  is  now  expunged  as  unnecessary. 

*  Irvine  v.  Mensies,  10th  July  171 1,  Morr.  2686.  Vide  also  to  the  same  effect 
Brough's  Creditors  v.  JoUie,  S6th  Nov.  1793,  Morr.  2585. 
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08  surety  for  another,  to  stand  in  place  of  the  principal  crea- 
tor, if  he  has  proyed  the  deht,  'so  far  as  he  has  paid  it  or 
any  part  thereof,  or,  if  the  creditor  has  not  proved,  to  profe 
his  own  demand  in  respect  of  such  payment  directly  against 
the  principal  debtor's  estate.     Cross-bUls,  however,  are  use- 
ful as  affording  a  .direct  ground  of  claim,  which  cannot  be 
redargued,  unless  by  instructing,  in  Scotland,  by  his  writ  or 
oath,  that  no  value  was  given  for  them.     These  documents 
are  either  granted  in  exchange  for  each  other,  as  when  tvo 
parties  accept  bills  or  grant  notes  reciprocally  for  each  other's 
accommodation,  on  the  understanding  that  each  party  is  to  re- 
tire his  own  note  or  acceptance,  or  when  a  party,  who  has 
signed  a  bill  or  note  for  another  person's  accommodatioii,  gets 
from  him^what  is  called  an  indemnity-bill  or  note,  not  to  ac- 
commodate him,  (although  he  may  circulate  it,  if  granted  to 
him  without  restriction,)  but  on  which  he  may  claim  for  relief, 
if  he  is  obliged  to  pay  the  other  bill  or  note.     BUls  or  notes 
granted  by  third  parties  to  the  party  accommodated,  and  only 
transferred  by  him,  may  be  thus  employed  '•  -  The  party  re- 
ceiving them  is  not  an  onerous  holder,  except  in  so  far  as  he  has 
given  value  for  it  in  the  bill  or  note  exchanged  for  it '.    But 
the  presumption  of  full  value  given  by  the  holder  of  eycry 
bill  or  note  cannot,  as  already  explained,  be  redargued  in  Scot- 
land, and  cannot  even  be  restricted  to  the  effect  now  men- 
tioned, except  by  the  holder's  oath  or  writ.     His  books  will, 
in  general,  afford  the  best  evidence  of  the  real  transaction. 
It  is  not  indispensable  to  such  a  course  of  dealing,  that,  for 
each  bill  or  note,  there  should  be  a  counter  bill  or  note  cor- 
responding with  it  in  amount,  date,  term  of  payment,  ao^ 
every  thing  else  ^.     But  their  discrepancy,  in  any  of  these 

*  In  €x  parU  Clanricarde,  Cooke,  B.  L.  182,  there  were  documents  of  Uus 
kind  on  both  sides.     Vide  also  Buckler  v.  Buuivant,  note  3, 

■  ExparU  Beaufay,  Cooke,  180. 

•  VideexparU  MaydweU,  Cooke,  B.  L.  180.  In  Buckler  v.  ButUTsnt,  3 
East.  72,  ceruin  bills  were  held  to  be  given  in  exchange  for  each  other,  altboo^ 
one  of  them  differed  a  few  shillings  from  the  amount  of  the  counter  bill ;  si* 
though  another  corresponded  in  amount,  not  with  any  one  counter  bill,  but  witb 
two  bills  taken  together  ;  and  though  there  was  a  difference  of  five  shillings  ^ 
tween  the  opposite  sides  of  the  account ;  which  sum,  however,  was  paid  at  tbe 
time,  as  was  said,  to  ffuisli  the  transaction,  lliere  was  also  a  difference  of  sfe^ 
days  between  the  periods  when  some  of  the  counter  bills  respectively  fell  ^^** 
But  the  account,  as  contained  in  the  books  of  the  parties,  shewed  that  none  w 
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respects,  will  be  a  circumstaiice  to  prove  that  they  were  not 
granted  in  exchange  for  each  other  ' ;  and  strong  contrary 
evidence,  as  entries  in  the  books  of  the  parties,  or  a  written 
agreement  between  them  to  grant  such  accommodations,  or 
stipulations  that  each  party  should  pay  his  own  acceptances ', 
or  letters,  shewing  that  the  bills  were  granted  for  each  other, 
will  be  required  to  shew,  either  that  they  were  truly  exchan- 
ged ',  or  that  one  of  the  parties  got  the  bills  which  he  holds 
merely  to  secure  his  relief.  When  one  or  other  of  these  facts 
is  established,  the  right  of  either  party  must  depend  on  the 
fulfilment  of  his  obligation  under  the  counter  bill  or  note,  since 
it  is  the  only  value  that  he  gave.  If  neither  party  negotiates 
the  documents,  no  claim  can  be  made  on  either  of  them,  as 
they  neutralise  each  other.  If  one  of  them  is  transferred  to  a 
third  party,  the  original  party  who  retains  the  other  cannot 
claim  on  it,  except  in  so  far  as  he  pays  the  counter  docmnent. 
If  both  are  negotiated,  each  party  must  retire  the  document 
for  which  he  was  properly  bound ;  and  the  mutual  obligations 
will  thus  be  extinguished.  When  each  party  is  acceptor  or 
grantor  of  the  bill  or  note  which  he  has  bound  himself  to  re- 
tire, the  possession,  by  each,  of  his  own  note  or  acceptance, 
will  be  su£Bcient  to  shew  that  the  transaction  is  closed.  But 
if  the  other  party  is  acceptor  or  grantor,  and  the  real  debtor's 
obligation  is  contained  in  a  separate  missive,  the  acceptor  or 
granter,  being  primary  obligant  exfhcie  of  the  bill  or  note, 
ought,  for  his  own  safety,  to  get  possession  of  it,  and  is  there- 
upon bound  to  grant  an  acknowledgment  that  it  was  paid  by 
the  other  party,  which  will  prove  the  implement  of  his  obliga* 
tion. 

These  rules,  which  have  been  stated  on  the  supposition  of 
each  party  continuing  solvent,  are  also  applicable,  under  some 
modifications,  on  the  bankruptcy  of  both  or  either  of  them. 

In  England,  the  original  doctrine  as  to  all  cross-bills  ap- 
pears to  have  been,  that  each  bill  constituted  an  absolute  debt 
from  the  time  of  granting  it ;  and  that,  therefore,  each  party 

the  bills  had  been  granted  for  any  other  consideration  but  for  each  other,  and  the 
eorrespondcnce  between  the  parties  proved  that  they  were  mutual  accommoda- 
tions. 

•  Bayley,  490.  •  Cowley  v.  Dunlop,  7  T.  R.  505. 

*  Vidt  Buckler  v.  Buttivant,  764^  note  3. 
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was  entitled  to  prore  a^nst  the  other  party^a  estate,  on  the 
bill  which  be  held,  whether  be  bad  fulfilled  his  obligatkms  oa 
the  other  or  not '.  Accordingly,  the  holder  of  each  bill  vas 
allowed  to  prove  for  it  under  the  debtor's  commission  of  bank- 
ruptcy, even  though  be  had  not  been  required  to  pay  the  other 
bill*.  .This  could  only  have  been  allowed  on  the  supposition 
of  each  bill  being  an  absolute  debt  before  the  bankruptcy; 
because^  otherwise,  it  would  have  resolved  into  an  ordinaiy 
contingent  debt,  which,  till  the  49  Geo,  III.  c-  121,  could 
not,  in  any  cAse,  be  proved  under  the  commission.  But,  ai 
last,  the  Court  of  Chancery  exerted  its  equitable  powers  is 
determining,  that,  though  the  holder  of  audi  a  bUl  or  note 
might  prove,  the  dividends  se^  apart  for  Jhim  must  be  sus- 
pended till  he  discharged  his  obligatiims  on  jthe  counter  do- 
cument 3.  It  has  been  doubted  %  whether  such  bills  dm  ereo 
te  proved  till  the  counter  bills  have. been  retired ;  and  it  has 
J)een  remarked  ^,  that,  if  they  may  be  proved,  and  a  dhii&^i 
pet  apart  for  them,  on  the  ground  of  their  forming  an  absolute 
debt,  on  the  same  ground  the  dividend  ought  to  be  paid, 
whether  the  counter  document  has  been  retired  or  not.  B^l 
^he  later  authorities  seem  to  lead  to  the  result,  that  they  maj  be 
proved,  although  the  dividends  on  them  will  be  suspended  ^' 
In  Scotland  we  have  escaped  from  these  difficulties,  bjcoo- 

1  Cullen,  133-4.  This  doctrine  is  implied  in  Rolfe  o.  Caslon,  8  H.  BL  5»^ 
And  Cowley  v.  Duolop,  7  T.  R.  565. 

'  Ex  parte  Maydwell,  Cooke,  180;  tx  parte  Bloxham,  8  Ves.  231. 
.  *  ExparU  Blorbam,  note 2  ;  Cullen,  134;  Bayley,  484-5.  TXxwotr^' 
ciple  was  applied  in  Sarratt  o.  Austin,  4  Taunt  204v  where  ii  was  held,  tint  v 
claim  on  such  a  document,  being  neither  an  absolute  debt  nor  a  future  ^^^ 
under  the  7  Geo.  I.  c.  31,  but  altogether  a  contingent  debt,  could  not  w:^ 
•  petition  for  a  commission  of  bankruptcy.  Hie  authority  of  this  cate  was  rt- 
cognised  in  Solarte  ex  parle,  2  D.  and  Ch.  261,  where  it  was  decided,  lb^^ 
assignees  of  a  party  who  had  got  a  third  party's  acceptances  from  a.  house,  (v* 
drawer's,)  in  return  for  acceptances  of  his  to  them,  which  were  not  fully  f^ 
though  a  composition  on  them  was  drawn  from  his  estate,  could  not  prove  0" 
the  acceptances  which  he  held  against  the  esUte  of  the  drawers.  As  the  w» 
which  formed  the  considermtion  for  giving  these  acceptances  had  been  rsflk^  ^ 
the  same  estate,  it  was  held,  that,  to  rank  them  also  on  it,  while  the  couoV 
■ocepunces  were  unpaid,  would  have  been  to  i«iik  the  same  debt  twice. 

*  Cooke,  183.  Vide  also  three  cases  to  the  same  effect,  cited  ibid.  ^* 
parU  Curtis,  car  parte  Lee,  and  ex  parte  Brown.  The  last  case,  and  two  ft^ 
caiaa  to  the  same  effect,  tii.  er  parte  ETrett,  and  ex  parie  Ward,  are  alio  «*<■ 
in  Samtt  v.  Austin,  4  Taunt  804. 

*  Cullen,  134^  note  48  •  Vide  note  S. 
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sidering  such  securities  from  the  first  as  contingent  debts^  de- 
pending each  on  payment  of  the  other,  but  allowing  them, 
like  other  contingent  debts,  to  be  ranked  and  to  have  divi- 
dends set  apart  for  them,  though  not  to  be  paid  till  the  con* 
dition  becomes  absolute.  The  holder  of  such  a  security;,  if 
he  has  indorsed  it  to  a  third  party,  seems  entitled  to  retain 
any  debts  due  by  him  to  the  other  party,  till  he  is  relieved 
from  his  liability  on  the  bill  or  note  thus  indorsed,  which  the 
other  party  is  bound  to  retire*  Some  difficulties,  however, 
have  arisen  in  the  application  of  these  simple  principles ;  and 
the  decisions  in  the  few  cases  which  have  occurred,  as  they 
proceeded  on  separate  grounds,  can  scarcely  be  said  to  have 
established  any  fixed  rule. 

In  the  first  case  ^  bills  accepted  by  one  party  for  another 
party's  accommodation,  had  been  transferred  by  the  latter  to 
third  parties,  and  the  acceptor,  on  the  other  hand,  retained 
counter  notes,  which  the  other  party  had  granted  to  him,  in 
his  own  possession.  These  notes,  therefore,  while  in  his 
hands,  were  merely  securities  for  his  relief  from  his  own  ac- 
ceptances. Although  they  appeared  to  relate  to  a  separate 
debt,  they  did  in  fact  relate  to  the  same  debt,  and  could  have 
no  more  effect  in  the  holder's  favour,  with  reference  to  it, 
than  a  simple  letter  of  relief  to  him  from  the  other  party* 
Such  a  letter  could  not  have  given  him  a  claim  against  the 
other  party,  unless  so  far  as  he  paid  the  debt;  and,  on  the 
other  party's  bankruptcy,  and  the  holder  of  the  negotiated 
bills  ranking  for  their  full  amount  on  his  estate,  no  such  mis- 
sive, whether  in  the  form  of  a  counter  note  or  a  letter  of 
relief,  could  entitle  him,  as  mere  surety,  to  rank  again 
for  the  same  debt.  But  the  decision  seems  to  have  invol- 
ved this  principle  of  double  ranking.  Laidlaw,  one  of  the 
parties,  had  accepted  bills  for  the  accommodation  of  Forrester 
and  Company,  who,  on  the  other  hand,  granted  him  their 
proniissory-notes  for  the  same  sums.  Both  parties  failed, 
Forrester  and  Company  having  previously  indorsed  away 
Laidlaw's  acceptances  for  value,  but  Laidlaw  retaining  their 
notes.  The  holders  of  the  acceptances  ranked  for  their 
amount  on  Laidlaw's  estate,  from  which  they  drew  lOs.  per 

*  Nairne  v.  Cranstoun,  13th  May  1796,  Morr.  2597. 


768  CASE  OF  NAlRf^E  V.  CRANSTOUK* 

pound,  and  also  on  the  estate  of  Forrester  and  CompanTf 
from  which  it  was  supposed  that  they  would  draw  5s.  more. 
On  the  other  hand,  Laidlaw's  trustee  having  claimed  to  be 
ranked  on  Forrester  and  Company's  estate  for  their  proiob- 
sory-notes,  it  was  objected,  that  Forrester  and  Compaor, 
having  already  ranked  the  holder  of  the  bills,  as  principalis 
ditor,  for  their  full  amount,  could  not  be  bound  to  rank  Laid- 
law,  who  was  merely  surety,  a  second  time  for  the  same  debt; 
the  notes,  it  was  ssdd,  being  only  obligations  of  rdief  tohiin 
for  that  debt,  though  apparently  distinct  documents.    On 
these  grounds,  Forrester  and  Company's  trustee  pleaded  tlut 
they  were  entitled  to  retain  the  dividends  corresponding  to 
the  promissory-notes,  unless  Laidlaw's  trustee  reheved  ih&r 
estate  altogether  from  the  ranking  on  his  acceptances,  by  pay- 
ing their  full  amount,  in  which  case  he  would  be  entitled  to 
rank  as  surety  in  place  of  the  holders  of  these  acceptances. 
But  the  Court  of  Session  decided  that  the  notes  must  be 
ranked  for  their  full  amount.     The  soundness  of  this  dedsioo 
has  been  questioned  by  some  of  the  Court  in  a  recent  case  ^, 
as  well  as  by  a  learned  author  *,  and  it  appears  to  be  extreme 
ly  doubtful.     K  the  promissory-notes  related  to  the  same  debt 
with  Laidlaw's  acceptances,  and  formed  merely  an  obligation 
to  relieve  him  from  them,  his  trustee  could  not  rank  on  them, 
more  than  on  a  clause  of  relief  on  a  bond,  in  his  right  as 
surety,  while  the  holder  of  the  bills  was  ranked  on  the  aajne 
estate  for  the  same  debt  as  principal  creditor.     It  was  saidi 
that,  if  the  notes  were  not  ranked,  Forrester  and  Companjs 
estate,  having  drawn  full  value  for  the  bills,  would  proft  ^ 
the  extent  of  lOs.  per  pound,  received  by  the  holdew  of  t}a 
bills  from  Laidlaw's  estate,  besides  the  5s.  per  pound  of  short- 
coming on  their  own  estate,  which  was  only  to  pay  5s.  p^ 
pound  on  the  bilk ;  so  that  thus  their  estate  must  have  g^^ 
15s.  ^er  pound  by  taking  Laidlaw's  acceptances,  without  giv- 
ing value  in  return.   But  this  argument  would  have  been  eq^l 
applicable,  although  Laidlaw,  instead  of  getting  the  oot^ 
had  got  merely  a  counter  obligation  of  relief ;  in  which  case  be 
would  equally  have  benefited  Forrester  and  Company's  esta^ 

•  Ncwbigging  and  Company's  Trustee  r.  Heywood,  Collins  and  Camp^f* 
Trustee,  12th  Not.  1823,  2  S.  and  D.  481,  Fac.  Coll. 

•  1  Bell,  52& 
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without  receiymg  ultimately  any  valiie  in  return.  TIi6  yalue 
wbich  he  took  for  the  bills,  was  an  obligation  of  relief,  in  the 
form  of  a  promissory-note,  which  was  intended,  if  both  parties 
bad  remained  solvent,  to  enable  him,  on  paying  the  accep- 
tances, to  make  good  his  relief  to  the  full  amount.  But  it  could 
not  have  been  meant,  as  it  would  have  been  a  fraud  on  the 
granter's  other  creditors,  to  set  up  these  notes,  with  a  view  to 
his  failure,  as  fictitious  securities,  under  which  the  holder  or 
bis  crecUtors  might  claim  for  their  full  amount  on  the  granter^s 
estate,  though  they  had  only  paid  a  small  diyidend^on  the  ac- 
ceptances, which  formed  the  consideration  for  them.  As 
Laidlaw  received  the  notes  only  as  sureties  for  the  acceptances, 
neither  he  nor  his  creditors  could  rank  for  them,  while  the 
holder  of  the  acceptances  ranked  for  them  on  the  same  estate^ 
The  only  fair  tesult  would  have  been  that  adopted  in  Eng- 
land under  similar  circumstances,  viz.  that  the  dividends  on 
the  notes  from  the  granter's  estate  should  have  been  suspended, 
till  LaidlaVs  creditors  relieved  the  granter's  estate  from  the 
bills,  in  which  event  his  creditors  would  rank  on  the  notes,  as- 
coming  in  place  of  the  bills. 

Another  of  these  cases  alluded  to  ',  though  decided  by  the 
Court  of  Session  prior  to  the  case  now  mentioned,  was  de- 
cided subsequently  to  it  in  the  House  of  Lords.  In  this  case, 
three  several  houses,  M*  Alpine  and  Company  in  Scotland, 
and  Livesay,  Hargrave  and  Company,  and  Lewis  and  Potter, 
both  of  London,  agreed  to  exchange  bills  to  support  each 
other's  credit.  Accordingly,  M* Alpine  and  Company  gave 
bills  to  both  the  other  houses,  drawn  by  themselves^  and  ac- 
cepted, either  by  some  of  their  correspondents,  or  by  a  ficti- 
tious firm  assumed  by  themselves.  Many  of  these  bills  Live^ 
say,  Hargrave  and  Comparty,  and  Lewis  and  Potter  indorsed 
to  their  bankers,  Gibson  and  Johnson,  in  security  of  advances 
made  to  them.  Oti  the  other  hand,  both  these  houses,  viz. 
Livesay  and  Co.,  and  Lewis  and  Potter,  gave  M<  Alpine  and' 
Company  a  numbef  of  bills  drawn  by  them  respectively  on 
Gibson  and  Johnson,  by  whom  they  were  accepted.  But  it 
is  a  circumstance  which  has  been  overlooked,  till  it  was  first 

'  Curtis  and  others  v.  Chippendale,  9th  Dec.  1704,  decided  by  the  House 
of  Lords  on  SSd  February  1797,  Morr.  2589. 
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noticed  by  a  late  author  %  that  M<  Alpine  and  Company  gave 
either  cash  or  good  bills,  which  wereregularly  paud,  for  nearly 
the  full  amount  of  Gibson  and  Johnson's  acceptances  wUck 
they  received  *,  and  that  thus  they  were  onerous  holdcrB  of 
these  acceptances,  independently  of  all  claim  on  the  otlier  bilb 
which  they  had  given.  In  these  circumstances,  all  the  four 
houses  already  mentioned  having  become  bankrupt,  tbe  bold- 
ers  of  the  bills  accepted  by  Gibson  and  Johnson,  which 
M' Alpine  and  Company  had  received  firom  the  two  other 
houses  and  indorsed  away,  ranked  for  them  on  Gibson  m 
Johnson's  estate ;  and,  on  the  other  hand,  Gibson  and  JcAd- 
son's  assignees  claimed  on  the  estate  of  M*  Alpine  and  Com- 
pany for  those  bills  which  the  latter  had  given  to  Livesaj, 
Hargrave  and  Company,  or  Lewis  and  Potter,  and  which 
these  two  houses  had  indorsed  for  value  to  Gibson  and  Jota- 
son.  But  the  holders  of  Gibson  and  Johnson's  acceptance, 
besides  ranking  on  their  estate  as  acceptors,  had  likewise 
ranked  for  them  on  the  estate  of  M' Alpine  and  Company  «s 
indorsers ;  and,  therefore,  the  trustee  of  M*  Alpine  and  Coior 
pany  pleaded  retention  of  the  dividends  claimed  by  Gibson 
and  Johnson's  assignees  on  their  bills,  in  order  to  r&i^^ 
M*  Alpine  and  Company's  estate  from  the  dividend  with  whicti 
they  were  burdened  for  Gibson  and  Johnson's  acceptances, 
and  for  which  the  latter  were  the  proper  debtors.  The  id*' 
jority  of  the  Court  of  Session  sustained  this  plea  of  retenti^"* 
holding  that,  with  reference  to  Gibson  and  Johnson's  accep* 
tances,  M*  Alpine  and  Company  were  in  the  condition  ofa^ 
tioners,  and  were  thus  entitled  to  make  good  their  cWni|^ 
relief  from  these  acceptances,  by  retaining,  in  security  of  A 
any  debt  due  by  them  to  the  principal  debtor.  The  Cm^ 
therefore  deducted  from  Gibson  and  Johnson's  chdm  sg^ 
M' Alpine  and  Company's  estate,  the  dividend  which  the  U 
ter  had  paid  on  account  of  the  acceptances  of  the  fonner,  ^ 
ranked  Gibson  and  Johnson  only  for  the  balance.  B^^ 
House  of  Lords  reversed  this  judgment,  by  repelling  th^  P 
of  retention,  and  ordering  that  Gibson  and  Johnson's  aasigo^ 

I  Glen,  2d  edition,  369. 

•  This  fact  it  stated  in  detail,  both  in  Uie  memorial  for  M<  Alpine  iv^  ^  * 
Trnttce,  in  tlie  Court  of  Senion,  and  in  his  case  as  respondent  in  tfa*  ^^ 
of  Lords,  p.  2,  and  is  not  denied  by  the  other  parties. 
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should  be  ranked  for  their  full  claim.  It  does  not  appear  dis- 
tinctly on  what  ground  this  reversal  proceeded;  but  there 
were  some  special  pleas  in  the  case  which  render  it  not  impro- 
bable that  it  proceeded  on  them,  rather  than  on  the  general 
grounds  that  have  been  sometimes  supposed.  One  special 
ground  of  argument  was  strongly  urged  in  the  appeal,  viz.  that, 
as  this  was  a  claim  between  one  bankrupt  estate  in  Scotland 
and  another  in  England,  it  ought  to  be  regulated  by  the  bank- 
rupt laws  of  these  two  countries ;  that  the  bankrupt  laws  of 
both  countries  then  coincided  on  this  subject,  inasmuch  as  the 
English  bankrupt  law  excluded  all  claims  which  were  not  due 
at  the  time  of  the  act  of  bankruptcy,  and,  consequently,  ex- 
cluded this  contingent  claim  by  M' Alpine  and  Company,  while 
the  Scotch  bankrupt  act,  23  G.  Ill,  c.  18,  under  which  the 
sequestration  of  M' Alpine  and  Company  was  awarded,  de- 
clares, §  22,  <^  that  the  whole  estate,  whether  personal  or  real, 
^^  belonging  to  the  bankrupt  at  the  period  of  the  sequestration, 
**  shall  become  a  fund  of  division  among  those  who  were  his 
**  creditors  prior  to  the  date  of  the  application,  and  none  else, 
"  according  to  their  due  order  of  preference ;"  and  which  sta- 
tute, although  it  elsewhere,  §  34,  provides  for  debts  payable 
after  the  sequestration,  does  not  include  contingent  claims. 
Thus,  as  was  argued,  there  was  no  ground  for  pleading  com- 
pensation or  retention,  on  the  claim  of  relief  in  question,  against 
Gibson  and  Johnson's  estate,  since  it  could  not  be  made  avail- 
able against  them  by  the  bankrupt  law  either  of  Scotland  or 
England.  This  was  the  argument  urged  most  strongly  by  the 
appellant,  and  it  is  not  unlikely  that  it  influenced  the  judgment, 
more  especially  as  that  judgment  is  not  proved  to  have  pro- 
ceeded on  any  of  the  reasons  generally  assigned  for  it.  It  has 
been  said  ',  in  explanation  of  the  judgment,  that  to  have  allow- 
ed M^  Alpine  and  Company's  claim  for  relief  from  Gibson  and 
Johnson's  acceptances  to  form  a  ground  of  set-off  against  the 
claim  of  the  latter,  would  have  been  to  rank  these  acceptances 
twice  on  their  estate,  since  the  holders  of  the  acceptances  had 
already  ranked  for  them.  It  may,  however,  be  answered,  that 
M' Alpine  and  Company  did  not,  by  the  proceeding  in  question, 
rank  on  Gibson  and  Johnson's  estate,  but  merely  exercised  a 

>  I  Bell,  530. 
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right  of  retention  over  a  debt  which  they  themBelyes  owed  to 
these  parties,  in  order  to  secure  their  claim  of  relief.  There 
could  not,  indeed,  hare  been  room  for  retention,  if  M' Alpine 
and  Company  had,  as  has  been  cmpposed,  merely  leceiYed 
Gibson  and  Johnson's  acceptances  from  Liyesay,  Usrgnn 
and  Company,  in  exchange  for  their  oiwn  hills,  mider  tbe 
agreement  for  mutual  accommodations.  They  might,  no  doubt, 
have  pleaded  their  claim  of  indemnity  as  a  ground  for  wid^ 
holding  payment  of  their  own  bills,  while  in  the  hands  of  Lire- 
say,  Hargrave  and  Company ;  because  these  bills,  so  long  « 
Livesay,  Hargrave  and  Company  retained  them,  were  merelj 
guarantees  of  their  relief  from  their  own  comiter  aocqjtancea, 
and  could  not,  therefore,  be  so  employed  by  them  till  they  W 
retired  these  acceptances.  But,  when  these  bills  were  indw- 
sed  by  Livesay,  Hargrave  and  Company  for  value,  they  ^ 
came  to  the  holders  vouchers  of  debt  indepetklent  of  the  couih 
ter  bills ;  and,  as  they  wete  granted  at  first,  as  well  as  the^ 
counter  bills,  for  the  purpose  of  being  negotiated,  it  was  part 
of  the  original  agreement  that  each  party  should  retire  biS 
own  bills  from^the  holders,  without  reference"  to  the  counter 
bills.  This  obligation  was  in  part  discharged  as  to  tbe  bilb 
given  by  Livesay,  Hargrave  and  Company,  by  ranking  tbe^ 
on  the  estate  of  Gibson  and  Johnson,  the  acceptors.  But  tb^ 
were  also  ranked  on  the  estate  of  M<  Alpine  and  Company,  <^ 
indorsers ;  and  the  question' was,  what  claim  of  belief  M^Alpi^* 
and  Company  had  for  this  payment.  Now,  they  could  haf* 
no  such  claim,  except  in  so  far  as  they  had  got  the  bilb  oo^ 
rously ;  and,  if  they  had  acquired  them  only  in  consideratio" 
of  their  own  counter  bills,  their  right  could  not  be  onerous  ^ 
they  fulfilled  the  condition  on  which  the  bills  were  obtaine»» 
by  paying  a  dividend  on  their  own  bills,  which  had  been  gi^^ 
as  a  consideration  for  them.  They  could  not,  therefore,  on  tw 
Supposition  now  stated,  have  withheld  the  dividends  on  their  o^ 
bills  from  Gibson  and  Johnson,  to  secure  their  relief  from  Gitec** 
and  Johnson's  acceptances,  because  it  was  only  on  paying  ^''^^ 
dividends  that  they  became  onerous  holders  of  Gibson  ^ 
John8on!s  acceptances,  so  as  to  acquire  such  a  right  of  ^^' 
The  observations,  therefore,  of  a  learned  author »  on  this  «"^ 

'  1  Bell,  590.1. 
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ject  would  be  well  founded,  if  M^ Alpine  and  Company  had 
given  no  value  for  Gibson  and  Johnson's  acceptances  received 
by  them  from  the  London  houses,  excepting  their  own  counter 
acceptances.  But  it  has  been  shewn,  that  they  had  given  full 
value  for  most  of  Gibson  and  Johnson's  acceptances  in  cash 
and  good  bills,  independently  altogether  of  their  own  counter 
bills ;  and,  as  their  estate  had  paid  a  dividend  on  these  accep- 
tances^ for  which  the  acceptors  were  properly  liable,  it  would 
appear  that,  when  the  laiter  claimed  dividends  from  them  on 
any  other  bills,  they  were  entitled  to  retain  these  dividends  in 
security  of  their  relief  for  what  they  had  thus  paid.  This  was 
not  to  rank  again  on  Gibson  and  Johnson's  estate,  but  to  use 
a  security  which  was  in  their  own  hands.  The  preference 
which  it  gave  them  over  the  other  creditors  did  not  afford  an 
argument  againat  it  more  than  against  any  other  preferable 
security.  It  seems  to  have  been  merely  an  example  of  that 
right  of  retention  which  every  cautioner  may  employ  for  his 
own  relief;  and,  therefore,  if  the  question  had  been  tried  at 
present,  on  general  principles,  instead  of  being  influenced  by 
the  peculiar  terms  of  the  23  G.  Ill,  combined  with  the  Eng- 
lish bankrupt  law,  it  would  perhaps  have  had  a  different  issue. 
These  remarks,  however,  are  proposed  with  the  greatest  diffi- 
dence, considering  the  different  construction  which  has  been 
hitherto  given  to  the  ultimate  judgment  in  this  case. 

From  what  has  been  already  stated,  it  appears,  that,  so  long 
as  a  party  receiving  one  bill  in  consideration  of  another  keeps 
it  in  his  own  hands,  there  is  no  difference  between  his  claim 
on  it,  and  the  claim  of  relief  which  he  would  have,  at  any  rate, 
as  surety,  on  being  obliged  to  take  up  the  other  bill,  except, 
that  the  counter  bill  supersedes  other  proof  of  his  claim  of 
reCef  under  the  other  bill.  This  appears  to  be  the  case,  even 
when  bills  are  given  expressly  in  exchange  for  each  other. 
But,  if  each  party,  without  an  exchange,  express  or  implied, 
merely  gives  to  the  other  a  number  of  bills  for  his  behoof, 
which  are  entered  to  their  respective  accounts,  and  one  party 
negotiates  the  bills  given  him,  while  the  other  retains  a  num- 
ber of  his,  the  latter  cannot  use  the  retained  biUs  even  as  a 
constitution  of  his  claim  of  relief  from  the  negotiated  bills,  but 
must  claim  on  these  last  bills  merely  as  surety ;  the  respective 
sets  of  bills  not  being  then  considerations  for  each  other,  but 
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each  party  being  only  surety  on  the  bills  which  he  gWes,  aii 
entitled  to  claim  as  such.     In  a  case  of  .this  kind,  where  os 
party  negotiated  almost  all  the  bills  that  he  got  from  the  ote 
which,  accordingly,  were  afterwards  ranked  on  the  estates  >;: 
both  parties,  while  the  other  party  retained  a  nmnbcr  of  t^- 
bills  that  he  had  received,  he  was  npt  allowed  to  rank  on  the 
*  against  the  other  party's  estate,  even  to  the  eflect  of  mats.* 
good  the  loss  that  his  estate  had  incurred  by  receiving  moc- 
less  accommodation  than  it  gave,  but  his  claim  was  held  tow 
merely  one  of  suretyship  on  his  bills  given  to  the  other  parij; 
and  it  was  decided,  that  even  for  this  claim  he  could  not  rm 
on  the  other  party's  estate,  unless  he  had  satisfied  the  vhofc 
of  these  bills,  as  the  holders  had  been  already  ranked  on  thee 
against  both  estates ' .     This  decision  was  given  before  «^ 
49  Geo.  III.  c.    21,  §  8,  repeated  by  6  Geo-  IV.  c.  16,  §  '^'^ 
which  allow  sureties  to  rank  for  reUef  against  their  prinopaJi 
estate.     But,  besides,  these  acts  apply  only  where  the  surcJJ 
has  paid  the  whole  debt,  or  a  part  in  discharge  of  the  whol^ 
in  which  case  the  principal  creditor  can  only  rank  for  to 
balance.     They  do  not  authorise  the  surety  to  rank  ^^^ 
the  creditor  has  merely  drawn  a  dividend  from  his  estat 
while  he  has  ranked  separately  against  the  principal  debtor 
estate  for  the  whole  debt ;  for  this  would  be  to  allow  a  doubte 
ranking  *.     The  principles  of  this  decision  are  therefore 
same  that  would  be  adopted  ui  Scotland;     In  such  a  case,^ 
adjusting  accounts  between  the  parties,  the  bad  bills  on  eiiB» 
side  must  be  thrown  out  of  view,  because  these  '^^^      , 
both  sides  into  cautionary  obligations,  which  cannot  be  raitf^ 
against  either  estate,  so  long  as  the  principal  debts  are  rm 
ed.     In  a  later  case ',  indeed,  it  was  held  by  the  highest 
thority,  that,  if  there  is  a  surplus  on  one  of  the  estates,  ^ 
paying  all  the  bills  ranked  against  it,  the  other  estate  fl^, 
rank  on  that  surplus  for  the  cross-bills  ranked  on  iU  ^  ^^ 

•  Ex  parte  Walker,  4  Ves.  373;  Cooke.  B.  L.  184.     Vidt  «'*»  ^^^^ 
432-3.  who  elictta  the  true  principles  of  this  intricate  case.     I  have  concei 
to  be  better  to  sUte  iU  general  result  than  its  deUils,  because  nolbtogbut«0 
perfect  sutement  of  them  could  be  given  within  moderate  limits,     A  ^^      ^ 
cision  was  given,  under  like  circumstances,  in  ex  ptarU  Earle,  5  Ves.  B3% 
in  Solarte  ex  iMite,  8  D.  and  Ch.  1^1. 

'  Bayley,  433. 
Rawson  ex  parU,  per  Lord  Eldon,  Chancellor,  I  Jac.  C.  C.  279> 
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the  sum  exacted  from  it  on  account  of  them  has  exceeded  the 
sum  paid  on  account  of  the  corresponding  bills  from  the  other 
estate.  In  two  later  cases,  also,  this  doctrine  was  recognised  ' . 
Bui,  if  there  is  no  surplus,  the  balance  proveable  by  one  party 
against  the  other  can  only  be  struck  on  an  account  of  the  cash 
or  good  bills  given.  This  rule  was  adopted  in  another  case ', 
where,  in  estimating  the  cash-balance  between  two  estates, 
£.1098  of  bills  given  to  one  party  by  the  other,  which  had 
turned  out  bad,  were  struck  out  of  the  account.  But,  as  these 
bills  were  entirely  for  the  accommodation  of  the  party  in  whose 
favour  the  cash-balance  stood,  so  that  he  was  bound  to  retire 
them,  instead  of  doing  which  he  had  allowed  them  to  be  rank* 
ed  for  a  dividend  on  the  other  party's  estate,  that  estate  was 
authorised  to  retain  the  dividend  on  the  cash-balance  due  by  it 
in  relief  of  these  dividends '.  When  bills  are  accepted  to  a  party 

'  La  Forest  &r  parte,  2  D.  and  Ch.  199 ;  also  io  Solarte  ex  parU,  3  D.  aud 
Cb.  416,  1  Mont,  and  Ayrt.  270,  where  it  was  decided  that  the  assignees  of 
parties  who  had  got  acceptances  of  third  parties  from  the  drawers,  in  considera- 
tion of  their  acceptances  to  the  latter,  were  entitled,  though  their  accepuhces  bad 
not  been  fully  paid,  but  had  been  ranked  on  the  estates  of  all  the  parties,  to  rank 
the  acceptances  in  their  bands  on  the  estate  of  the  acceptors,  but  retaining  the 
dividends  till  the  counter-acceptances  were  fully  paid,  that  their  estate  might 
be  indemnified  from  these  dividends,  for  a  surplus  of  the  payment  from  their 
estate  over  the  payments  from  the  other  estates. 

'  Ex  parte  Metcalf,  1 1  Ves.  404. 

*  Ibid.  Vide  also  Bayley,  353-4.  Professor  Christian  suggesu,  (ii.  393,) 
that  the  retention  on  the  dividend  of  the  cash-balance  in  this  case  would  be  in- 
effectual ;  because,  after  it  was  retained,  it  would  fall  to  be  divided  among  th« 
holders  of  the  very  bills  againiit  which  it  was  meant  to  indemnify  the  estate,  as 
well  as  among  the  other  creditors.  His  solution  of  the  case  is,  Is/,  That  tho 
bills  for  £.1098,  so  far  as  tiiey  corresponded  with  the  cash-balance,  should  have 
been  considered  as  granted  in  discharge  of  it ;  so  that,  as  the  party  receiving 
them  had  indorsed  them  for  value  given  for  them  from  a  third  party,  the  ranking 
of  these  bills  by  the  holder  on  the  drawer's  estate  ought  to  have  been  held  equi- 
valent to  his -author's  ranking  for  the  cash-balance,  and  should  therefore  h*ve 
discharged  his  claim  for  thai  balance*  2dly,  He  suggests,  that,  in  so  far  as  the 
bills  exceeded  the  cash-balance,  the  drawer  should  have  been  considered  as  cau- 
tioner for  the  party  receiving  them,  and  should  therefore  have  bad  a  claim  against 
him  in  his  character  for  any  dividend  which  he  had  paid.  Such  a  claim  in  Scot- 
land would  be  extinguished  by  a  discharge  under  the  sequestration,  This  solu- 
tion proceeds  on  the  hypothent,  that  the  bills  had  not  been  granted  altogether 
for  the  receiver's  accommodation,  but  in  extinction  of  the  cash-balance,  so  fu*  as 
this  balance  corresponded  with  them. 

In  ex  parte  Walker,  774,  note  1,  a  cash-balance  was  allowed  to  be  ranked, 
without  setting  it  aside  to  answer  the  dividends  paid  on  bills  received  by  tlic  party 
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either  expressly  or  by  implication,  oa  acscoimt  of  a  caiJirbalflae 
dae  to  hinty  and  these  bills,  haYing  been  indorsed  away,  m 
ranked  by  the  holders  on  the  acceptor's  estate,  it  has  bea 
held  that  the  indorser  cannot  rank  on  the  same  estate  for  Us 
cash  balance,  because  diat  would  be  to  rank  him  twice  for  ik 
same  debt,  as  the  bills,  for  which  he  has  got  value,  are  net 
ed  in  his  right  ^ 

It  has  been  mentioned,  that,  when  bills  on  opposite  adeaof 
an  account  differ  in  amount  or  other  particulars,  they  wiBa* 
be  presumed,  without  strong  additional  evidence,  to  have  b«i 
given  for  each  other.  The  Court  of  Session  proceeded « 
this  prmciple,  in  holding  that  bills  which  differed  from  &A 
other  in  various  particulars,  although  entered  on  opposite  sito 
of  an  account  between  the  parties  respectively  granting  th« 
could  not  be  held  as  considerations  for  each  other*,  a» 
that,  therefore,  although  one  of  the  parties  had  paid  the  full 
balance  due  on  the  one  set  of  bills,  he  could  not  daim,  fo 
his  relief  from  that  balance,  on  the  other  bills  which  were  in 
his  possession  retired.  One  of  these  bills  thus  retired  was  a 
bill  for  £^500,  in  which  the  other  party,  being  acceptorsr 

in  whose  favour  Ihe  balance  stood,  and  which  that  party  was  bound  to  hi^e^ 
tired.     But  the  other  party  had  received  counter  accomnaodationf  to  ^  ^ 
greater  amount,  which  had  been  also  ranked  on  the  esUte  of  the  party  P*^^ 
tbenij  and  therefore  the  one  much  more  than  counterbalanced  the  other, 
account  on  which  the  cash-balance  arose  was  distinct  from  the  account  of  «*" 
mutuol  accommodations,  being  composed,  not  of  them,  but  either  of  aafsaea 
in  cash,  or  of  such  bills  as  were  duly  honoured.    The  bills  in  qoeslioJi,  t^ 
fore,  did  not  form  any  part  of  the  consideration  given  for  this  cash-balance,  sjo« 
they  did  not  enter  into  the  account  on  which  it  arose,  but  were  inserted  i< 
separate  account.     Hence  there  does  not  seem  to  be  good  ground  fbr  tbe 
jectiou  which  has  been  stated  to  this  judgment,  2  Christian,  389-90,  ▼>>•  "^ 
to  allow  tbe  cash-balance  to  be  proved,  was  to  allow  a  proof,  both  of  tbe  f 
in  question  and  of  the  consideration  given  (or  them.     No  doubt,  the  ^'^Q*^ 
stated  by  the  learned  author  would  be  unanswerable,  if  the  ({ills  in  questioo 
lieen  granted,  not  as  mutual  accommodations,  entered  in  a  distinct  accovo^ 
in  consideration  of  money  due  by  the  party  granting  to  the  party  receiving  tbtfB* 
for,  in  that  case,  it  would  be  unjust,  that,  while  third  parties  holding  ihesebui^ 
ranked  for  them  on  the  estate  of  the  party  granting  them,  the  original  recei« 
of  them  should  also  rank  for  his  cash-halance,  which  had  been  pro  Uffto 
charged  by  his  receiving  these  very  bills.    But  what  has  been  now  stated  spp^ 
to  shew  that  this  was  not  the  case. 

I  Read  ex  jHtrU^  1  Gl.  and  Jam.  224. 

'  Kewbigging  and  Company's  Trustee  v.  Heywood,  Collins  and  Co***  ^^ 
tee,  12th  Nov.  1823,  2  8.  and  D.  481,  F.  C*  Session  Paperi. 
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were  ex  fade  primBrj^obligaiit%  though  it  was  really  granted 
for  the  aceomittodatioii  of  the  party  receiving  it ;  and,  though 
he  had  acknowledged  this  by  a  counter-missiye,  in  which  he 
engaged  to  furnish  funds  for  retiring  it,  he  pleaded  that  this 
was  merely  an  oUigstion  of  relief,  which  could  not  be  allowed 
to  qualify  the  prima  facie  liability  of  the  acceptors,  till  they 
performed  their  counter  obligations  to  him,  by  indemnifying 
him  for  his  payments  on  account  of  their  bills.  But  the  suc- 
cessful answer  was,  that  he  had  performed  the  obligation,  of 
which  he  now  wished  to  suspend  the  performance,  by  retiring 
the  bill;  and  that,  being  thus  extinguished  by  the  proper  debtor, 
it  could  not  be  revived  to  any  effect  whatever. 

When  a  person,  though  he  has  none  of  the  drawer's  effects 
in  his  hands,  accepts  a  bill,  not  on  his  account,  but  on  ac» 
count  of  a  third  party  who  has  got  value  from  him,  the  accep- 
tance is  not  considered  as  one  for  the  drawer's  accommoda- 
tion, but  he  holds  it  onerously,  and  has  the  same  claim  on  it, 
against  the  acceptor  or  his  estate,  that  he  would  have  had 
against  the  party  on  whose  account  it  was  made,  and  in  whos^ 
situation  the  acceptor  has  thus  placed  himself'. 

A  bankrupt  under  sequestration  may  be  discharged  in  Scot- 
land from  all  claims,  either  certain  or  contingent,  arising  from 
obligations  contracted  prior  to  the  sequestration,  whether 
ranked  under  the  sequestration  or  not.  Such  a  discharge 
is  granted  by  authority  of  the  Court,  either  on  a  contract 
by  the  bankrupt  to  pay  a  certain  composition  approved  of 
by  nine-tenths  of  the  creditors  in  number  and  value  who 
have  claimed,  when  proposed  at  the  time  and  in  the  manner 
specified  in  the  statute ',  or,  failing  that,  by  his  whole  cre- 
ditors; or,  without  such  a  composition,  on  an  application 
made  by  the  bankrupt,  after  a  certain  time,  with  concurrence 
of  the  trustee  and  four-fifths  of  the  creditors  in  number  and 
value  ^.  But  tne  debtor  may,  notwithstanding  such  a  discharge 
of  his  debts,  revive  any  of  them  by  subscribing  a  bill  or  note 
for  its  amount  ^.  A  discharge  granted  to  a  company  as  in- 
dorsers  of  a  bill,  and  to  the  individual  partners,  cauQot  release 

I  JSs  jNOti  Manhall,  1  Atk.  131,  jmt  Lord  H«rdwick«;  tr  porli  MfttUiews, 
6  Vm.  885^  Bftjl«y»  854. 
I  64  Qm^.  III.  c.  137,  $  69»  60.  •  Ibid.  $  61. 

«  HttDlcr  tf.  UodM^,  3Ut  Jn.  1835,  13  S.  D.  B.  390. 
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one  of  these  partners,  who  was  also  partner  of  a  company  tbt 
had  accepted  the  bill,  from  his  obligation  as  an  indiTidual  part- 
ner of  the  acceptors '. 

Failing  a  discharge,  the  bankrupt  can  only  have  the  privi- 
lege of  cessio  bonomnij  which  does  not  discharge  him  from  lus 
debts,  but  merely  releases  him  from  personal  diligence,  on  his 
surrendering  all  his  effecte  to  his  creditors.  To  bankrupts 
who  are  not  or  cannot  be  sequestrated,  this  is  the  only  remedy 
which  the  law  allows,  except  the  voluntary  and  individual  dis- 
charge of  each*  creditor. 

A  decree  of  cessio  cannot  be  effectual  to  the  debtor  against 
the  holder  of  a  bill  of  his,  who  has  not  been  cited,  tbongli 
the  bill  did  not  fall  due  till  after  the  cause  had  been  called, 
and  though  the  debtor  did  not  know  that  the  bill  was  in  tbe 
hands  of  the  actual  holder,  till  he  received  a  charge  from  Hsi, 
which  was  abo  after  the  cause  had  been  in  Court  *. 

• 

As  to  the  effect  of  a  discharge  obtained  by  a  bankrupt  lo 
one  country,  in  releasing  him  from  bills  or  notes  for  which 
he  is  liable  to  persons  residing  in  a  different  country,  tie 
same  doctrine  seems  to  apply,  concerning  this  mode  of  relea- 
sing bills  or  notes  as  well  as  other  contracts,  which  has  bees 
already  stated  with  regard  to  their  execution  ^  and  extinctioD 
by  prescription  ♦,  viz.  that  it  must  depend  on  the  law  of  tie 
country  where  the  bill  or  note  is  made  payable,  since  it^ 
that  which  the  parties  are  presumed  to  have  in  view,  b 
illustration  of  this  principle,  cases  have  been  already  citedS  ^ 
others  are  now  referred  to,  in  which  it  was  held,  on  the  one 
hand,  that  a  discharge  granted  to  the  bankrupt,  in  the  i^ 
of  payment  or  performance,  is  a  complete  release  of  the  debt , 
and,  on  the  other  hand,  that  it  cannot  be  so  when  granted 
in  a  different  country  from  the  place  of  payment  or  ^^^' 
mance ''.     The  extent  and  effect  of  a  discharge  or  certified 

*  Sbarpe  v,  Simson,  11th  July  1829,  7  S.  and  D.  901. 

*  Veiuh  V,  Campbell  and  Co.,  28th  Not.  1821,  1  &  and  B.  17^ 

*  Antea,  156-7.  *  AnUa,  660. 
»  Aniea,  1.5G-7,  and  660. 

*  Ballantiue  v.  Golding,  Cooke,  487. 

*  This  doctrine  wat  recognised,  though  it  was  not  the  ground  of  dccist*'*^*'' 
Quin  V  Keefe,  2  H.  BI.  554;  and  was  eipresslj  ruled  in  Lewis  v*  0^ 
4  B.  and  A.  654;  tbe  Court  of  King's  Bench  holding  that  the  plsiotiff^ 
entitled  to  sue  the  defendant  on  bills  accepted  for  his  behoof,  and  paid  in  ^'f' 
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must  be  determined  by  tbe  law  of  the  country  in  which  it  ig 
granted'. 

land,  though  he  retided  io  Ireland  at  the  time  of  drawing  them,  and  bad 
since  got  a  certificate  there.  The  debt,  it  waa  aaid,  mutt  be  held  to  arise  in 
the  place  where  the  bills  wen  paid, 

'  This  doctrine  was  laid  down  by  Lord  Chancellor  Hardwicke,  in  ex  ptaU 
Burton,  1  Atk.  255,  as  to  the  effect  of  a  decree  of  oetfto  bomontm  obtained  in 
Holland. 
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Page  12,  note  9.  After  the  case  of  Mosely  9.  Hanfordi  10  B. 
and  Cr.  729,  add— -Foiter  v.  Jolly,  5  Tyrwh.  2S9,  where  it  was  held, 
that  the  agreement  in  the  note  coukl  not  he  contradicted  hy  parole 
evidence,  but  that  the  consideration  might  be  disproved  by  snch  en- 
dence.     On  this  last  point  vide  also  Solly  v.  Hinds,  4  Tyrwh.  SOS. 

Page  20,  note  4,  add*— >The  same  doctrine  is  held  in  England ;  Hey- 
don  V.  Thompson,  8  Nev.  and  Mann.  324w 

Page  28,  after  note  2,  add,  as  note  2  5^— Firhank  v.  Bell,  1  B.  and 
Al.  36 ;  Bntts  v.  Swan,  2  Br.  and  Bing.  78 ;  Emly  v  Collins,  6  M. 
and  S.  144. 

Page  33,  line  9.  from  the  bottom,  immediately  after  the  word  **  au- 
**  thority,"  add— -A  promissory- note,  payable  to  a  certain  person  on 
demand,  falls  under  class  2,  though  not  presented  for  more  than  two 
months  after  its  date ;  Leith  Bank  v.  Walker's  Trnstees,  22d  Jan. 
1836,  14  S.  D.  B.  332,  F.  C. 

Same  page,  to  note  1,  add— ^Dizon  v.  Chambers,  1  Cr.  M.  and 
R.  845. 

Page  35,  line  8.  from  the  top,  after  the  word  "  required,*'  add  as 
a  note— M'Intoshy  13th  May  1830,  8  S.  D.  B.  739. 

Same  page,  line  9.  from  the  top,  after  the  words  '<  shall  pay,"  add 
—•Or  saying,  **  I  promise  to  pay,"  or  *<  cause  to  be  paid  \*'  or  pro* 
mising  **  to  pay  L.16  by  giving  np  clothes  and  papers '." 

Same  page,  line  7.  from  the  foot,  delete  the  word  "  and ;"  and 
line  6.  from  the  foot,  after  the  words  "  receipt  stamp»"  add— -and  as 
to  a  letter  promising  to  pay  L.200,  which,  having  reference  to  a  past- 
due  bill  by  another  party  for  L.850,  was  held  to  be  a  letter  of  gua- 
rantee; Thomson  v.  Gilkison,  Ist  March  1831,  9  S.  D.  B.  520. 

Page  38,  note  1,  add— There  is  a  later  statute,  3  and  4  Will.  IV, 
c.  97^  §  17,  requiring*  in  the  event  of  new  dies  being  fixed  on  by 

>  IiOTell  V.  Hill,  6  C.  &  Vtj.  238,        '  Dixon  v.  Nuttdl,  6  C.  &  Pay.  380. 

t 


784  ADDENDA  ET  CORBIGENDA* 

Page  297»  note  6»  al  tba  beginmiig,  add-^WyllM  v,  PaWi'i  U 
preieDtati?es,  26th  Not.  1830,  9  S.  D.  B.  B4. 

Page  SS8»  line  9.  from  ibe  foot,  add  to  note  4^-^ForbM,  63,  noticn 
a  case,  where  a  written  promue  to  accept  for  I^lOO  wm  fonBd  to 
subject  the  party  in  a  bill  drawn  for  that  amount;  bat  the  defender  v 
not  said  to  have  been  sued  as  acceptor  of  th«  bill ;  Berthsl  and  Wit- 
son  V.  Henderson,  9th  Jan.  1702.  He  also,  140,  mentioni  aBatbcr 
case,  Maxwell  v.  Mackay,  where  a  seller  making  a  conditioDBl  pto* 
miae  to  accept,  was  found  not  to  afford  warrant  for  a  sommaiydarp 
as  an  acceptance,  though  the  charge  waa  eouTerted  into  a  libsl « or- 
dinary action. 

Page  400,  line  6.  from  the  foot,  after  the  words  "  had  KtiRdit," 
add — ^It  has  been  decided,  that  a  banker's  check  in  favour  of  apsty, 
not  proved  to  have  been  presented,  does  not  instruct  the  debt  for  wbicb 
it  was  granted,  but  rather  proves  payment,  unless  it  was  preasotedwi 
refused ;  Pearae  v,  Davis,  1  M.  and  Rob.  36d. 

Page  417,  line  20,  from  the  top,  after  the  words  <*  term  of  piy 
"  ment,"  add — It  has  been  found  to  be  the  practice  in  Londoo,  vb 
a  bill  is  left  for  acceptance,  to  give  it  back  accepted  to  any  penoo  v^ 
calls  for  it,  and  describes  any  private  mark  or  number  on  it;  aadif 
has  been  held,  that,  if  a  stranger  is  enabled  to  procure  itby  disoonniE 
the  private  mark  and  number  without  the  acceptor's  fianlt,  the  ^ 
is  not  liable ;  Morrison  v.  Buchannan,  6  C.  and  Pay.  1& 

Page  577,  line  first,  after  the  word  '<  property,  add-^Even  ii^ 
the  bill  has  not  been  protested  or  regbtered ;  Ferguson  v.  Robertspa- 
20th  Feb. )  816,  F.C. 

Page  658,  line  4.  from  foot,  after  the  word  "  statute,"  sobjeio,  ia* 
note,  (*)  Armstrong  v.  Johnstone,  16th  May  1804^  Morr.  1114& 

Page  662,  line  13.  from  the  foot,  after  the  words,  '*  sutnte  of  liai* 
**  tations,"  add — It  has  been  also  decided  recently ',  that  the  aesaoa^ 
preacription  did  not  apply  to  a  bill  accepted  and  made  psyable  0 
France,  though  the  acceptor  was  afterwards,  during  the  cuirescy  o^ 
the  prescription,  domiciled  in  Scotland,  but  that  the  French  pna^ 
tion  applied.  Decree,  however,  having  been  pronounced  for  the  debt 
in  France  after  the  acceptor  had  left  it,  the  Court,  on  aa  actioi  bfoof^^ 
to  enforce  it,  decided  that  it  must  be  opened  up,  and  the  deian^ 
heard  on  the  merits  of  the  case. 

1  Lipmsnn  v.  Dod,  20th  Jan.  1836,  U  S.  D.  B.  241. 
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70RMS  07  BILLS  AND  PROMISSORY-NOTES. 

FOREIGN  BILL. 

London^  Isi  January  1836. 
Exchange  for  1 0,000  Lirrea  Tonrnoises. 

At  two  usances,  (or  at  eight,  or  on  demand*  or  after  eight,  or 

at  afier  date,)  Pay  this  my  first  bill  of  exchange,  (second  and 

third  of  the  same  tenor  and  date  not  paid,)  at  yonr  place  of  business. 

Street,  Paris,  to  Messrs  C.  or  order,  (or  bearer,)  Ten 
Thousand  Livres  Tonmoises,  at  sterling  per  Lirre,  valne 

received  of  them ;  and  place  the  same  to  account,  as  per  adrice,  (or 
with  or  without  farther  ad?ice,)  from 

To  B,  Merchant  1  A. 

in  Paris.         y  B. 

f  Indorsement.  J 

Pay  the  contents  to  or  order, 

C. 

Or  the  payee's  signature  alone  may  be  indorsed. 

INLAND  BILL. 

L.50.  Edinburgh^  \si  January  1835. 

Three  months  after  date»  (or  after  sight,  or  at  sight,  or  on 

demand,)  Pay  to  me,  or  order,  (or  to  or  order,  or  to 

bearer,)  at  the  Royal  Exchange  Coffeehouse  beroi  the  sum  of  Fifty 
Pounds  sterling,  Talne  received. 

To  B.  C,  Merchant  I  A. 

tVi  Edinburgh.       ]  B.  C. 

Indorsements  the  same  as  on  a  foreign  bill. 

3  D 
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BILL  PAYABLE  BY  INSTALMENTS. 

L.500.  Edinbwrgh,  \H  Jamtary  1834 

At  three,  six,  and  nine  months  after  date,  by  equal  inatalnwots,  Pit 
to  me,  or  my  order,  (or  to  or  order,  or  to  bearer,)  at  yoor 

warehoase  in  Street,  Edinbnigh,  the  sum  of  Fife  Hmidred 

Ponnds  sterling,  for  yalae  received. 

To  Mr  D.  E,  Merchant}  A.B. 

in  Edinburgh.  J  D.  E- 

PROMISSORY-NOTE. 

L.100.  Edinbwrgh,  2d  Ftbruary  1835. 

One  day  aiiter  date,  (or  on  demaod,  or  at  the  term  of  WhitniKitj 
next,}  I  promise  to  pay  to  A,  or  order,  within  the  Royal  Exdiang^ 
Coffeehoose  here,  the  sum  of  One  Uoadred  Pounda  sterliag,  nloe 

received. 

A. 

Indorsementa  aa  in  bilk. 

Letter  op  Credit  by  a  Bank  on  their  Branch  or  Correspondat, 
aa  referred  to  on  page  28.  of  the  Treatiao* 

Sir,  Edinlmrgh,  1835. 

You  will  pleaae  to  honour  the  drafts  of  to  the  extftf 

of  on  account  of  the  Bank.    I  «>« 

Sir,  yonr  most  obedient  servant. 
To      ,  (he  Agent  for  \ 
the  Bank,  \ 


No.  II. 

PROTESTS,  AND  ACTS  OF  HONOUR. 
PROTEST  OF  A  BILL  FOR  NON*ACCEPTANCE. 

L.  100  Sterling.  Edinburgh,  \2th  Mag  18S4. 

Three  days  after  sight,  Pky  to  B.  or  order,  at  the  Royal  £zcfaing« 
Cofieebonse  here,  the  snm  of  One  Hnndred  Piwada  sterling,  forfsi«< 

of 

(Signed)        A. 
(Addressed)  To  C,  Merchant  \ 

in  Edinburgh.  \ 

(Indorsed  thus :)  Pay  the  contents  to  D,  or  order. 

(Signed)       B. 


APPENDIX.  787 

Ai  Edinburgh,  the  twentieth  day  of  May,  One  (howaud  eight 
hundred  and  thirty-four  years. 
The  principal  bill  above  copied  was,  in  the  personal  presence  of  the 
above-named  C,  dnl7  protested  bjr  me,  notary-public  subscribing,  at 
the  instance  of  D,  merchant  in  Edinburgh,  the  last  indorsee,  not  only 
against  the  said  C,  on  whom  the  same  is  drawn  for  non-acceptance^ 
but  also  against  the  drawers  and  indorsers,  jointly  and  eererally,  for 
recourse,  and  against  all  concerned,  for  interest,  damages,  and  expenses, 
(or  in  case  of  a  bill  payable  at  a  different  place  or  country  from  that 
where  it  was  drawn,  for  exchange,  re*exchange,  interest,  damages, 
and  expenses,)  as  accords ;  in  presence  of  E.  and  F,  witnesses  spe* 
cially  called  to  the  premises.  Attestor, 

G.,  N.  P. 

PROTEST  OF  THE  FOREGOING  BILL  FOR  NON-PAYMENT. 

(Prefix  copy  of  the  bill  as  before.) 

Ai  Edinburgh,  the  iwenty^aixth  day  of  May,  One  thousand 
eight  hundred  and  thirty-four  years. 

Which  day,  I,  notary-public  subscribing,  at  the  request  of  the  above 
named  indorsee  D,  passed  to  the  Royal-Exchange  Coffeehouse  of 
Edinburgh,  where  the  principal  bill  above  copied  is  payable,  and  there, 
after  exhibiting  and  reading  over  the  same,  I  represented  that  it  had 
now  become  due  since  the  date  of  the  protest  taken  thereupon  for  non- 
acceptance  on  the  20th  current,  and  demanded  payment  of  the  contents 
thereof;  which  demand  not  being  complied  with,  I  duly  protested  the 
said  bill  at  the  instance  of  the  said  indorsee,  not  only  against  the  said 
C,  for  not- payment  of  the  contents,  but  also  against  the  drawers  and 
indorsers,  jointly  and  severally,  for  recourse,  and  against  all  concerned 
for  interest,  damages  and  expenses,  (or  for  exchange,  re-exchange, 
interest,  damages  and  expenses,)  as  accords,  in  presence  of,  &c. 

PROTEST  for  NON-ACCEPTANCE  and  NON-PAYMENT,  wheu  the  BILL 

has  not  been  separately  presented  for  non-acceptance* 

L.iOO.  Edinburgh,  I2tli  May  1834. 

Three  months  after  date.  Pay  to  me,  or  my  order,  at  your  ware* 
bouse,  in  Street,  Edinburgh,  the  sum  of  One  Hundred  Pounds 

sterling,  for  value  received. 

(Signed)         A. 
(Addressed)   To  C,  Merchant  \ 

in  Edinburgh.  ] 
(Indorsed  thus:)  Pay  the  contents  to  B,  or  order.     (Signed)     A. 

3  D  2 
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At  Edinburgh^  ihejifteenth  day  qfAttguHf  One  ikomtoMd 
hundred  and  thiriy'Jbur  years* 
The  principal  bill  above  quoted  was,  by  me,  notary-public  sob- 
■cribing,  presented  to  the  abore-designed  C,  on  whom  it  was  draws, 
and  acceptance  and  payment  having  been  refased,  it  was  doly  protet- 
ed  at  the  initanoe  of  B,  indorsee  thereto,  against  the  said  C,  for  non- 
acceptance  and  non-payment  of  the  contents,  and  againat  the  drawer 
and  indorsers  jointly  and  sereially  for  recoorse,  and  agaioat  all  con- 
cerned for  interest,  damages»  and  expenses,  (or  for  ezc^iange,  re- 
ezchangOy  inleresly  damages  and  expenses,)  as  accords ;  in  presence 
of,  &C. 

PBOTBST  OF  AN  ACCEPTED  BILL  FOR  NON-PAYMENT,  AGAINST  THE 
ACCEPTORS,  DRAWER,  AND  INDORSERS. 

L.100.  Edifdfurph,  I2ih  May  1834. 

Three  months  after  date,  F^y  to  B,  or  order,  in  the  Exchange 
Cofieehonse  here,  One  Hundred  Poonds  sterling,  for  Talae  of 

(Signed)         A. 
(Addressed)  To  Q  Merehani\ 

in  Edinburgh,  f  (Signed)         C 

(Indorsed  thos :)  Pay  the  contents  to  D  or  order. 

(Signed)         B. 
Pay  the  contents  to  £  or  order. 

(Signed)         D. 
Or  it  may  be  blank  indorsed. 

At  Edinburgh,  ihefifitenth  day  ofAvguit,  One  thousand  eigki 
hundred  and  thirty-four  years. 

The  principal  bill  above  copied  was,  where  payable,  dnly  protested 
by  me,  notary-public  subscribing,  at  the  instance  of  Uie  aboTe-named 
£,  banker  in  Edinburgh,  the  last  indorsee  thereto,  (if  there  is  no 

special  indorsation,  say  by ,  the  holder  thereof,)  not  only 

against  the  above-designed  C,  acceptor,  for  not  payment  of  the  con- 
tents, but  also  against  the  drawer  and  indorsers,  jointly  and  seyerally, 
for  recourse,  and  against  all  concerned  for  interest,  damages,  and  ex- 
penses, as  accords ;  (or  in  case  of  a  bill  payable  in  a  different  place  or 
country  from  that  in  which  it  is  drawn,  for  exchange,  re-exchange, 
interest,  damages,  and  expenses,  as  accords) ;  in  presence  of,  &c. 

The  form  of  protest  for  non-payment  of  a  draft  or  order  on  a  banker 
does  not  differ  materially  from  the  protest  on  an  unaccepted  bill.  Vide 
2  Jurid.  Styles,  22. 
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PROTEST  ON  A  PROMISSORY- N  0TB. 

L.100  Sterling.  Edinburgh,  I2th  May  1834. 

Three  months  after  date,  I  promise  to  pay  to  A,  Merchant  in  Edin- 
bargh,  or  order,  at  the  bapkihg-hoose  of  Sir  Wm.  Forbes  and  Com* 
pany  here.  One  Hundred  Pounds  sterling,  for  valne  received. 

(Signed)         B. 

Ai  Edinburgh,  the  twentieth  day  of  August,    One  thousand 
eight  hundred  and  thirty-four  years. 

The  principal  promissory- note  above  copied  was,  where  payable, 
(or  if  no  place  of  payment  is  mentioned,  in  the  personal  presence,  or 
at  the  dwelling-hoase  of  the  said  B,  farmer  in  F,)  duly  protested  by 
me,  notary- public  subscribing,  at  the  instance  of  A,  therein  designed, 
to  whom  tlie  same  is  payable,  against  the  said  granter,  for  non-pay- 
ment of  the  contents,  and  for  interest,  damages,  and  expenses,  as  ac- 
cords ;  in  presence,  &c. 

Act  op  Honour,  whereby  a  Bill  is  accepted  by  the  Drawee  under 
Protest,  to  be  written  on  the  Pfotest,  with  a  copy  of  the  Bill  pre* 
fixed. 

Thereafter  the  same  day,  in  presence  of  me,  the  said  notary-publicy 
appeared  the  said  C,  who  declared,  that  notwithstanding  he  would  not 
accept  the  said  bill  in  the  form  in  which  it  was  drawn  to  be  placed  to 
account  of  B,  yet  he  would  accept  the  same  under  protest  for  honour, 
and  on  account  of  A,  the  indorser,  and  protested  that  the  said  A,  and 
also  the  said  B,  the  drawer,  should  be  bound  to  him,  jointly  and  seve- 
rally, for  his  re-imbursement  in  due  form  of  law,  in  presence  of  the  said 
witnesses. 

G.,  iv:  P. 

This  form  can  be  easily  varied,  according  as  the  bill  is  accepted  by 
some  other  party  than  the  drawee,  or  for  the  honour  uf  the  drawer  or 
any  of  the  indorsers. 

ACT  op  honour  in  PAYING  A  BILL. 

Thereafter  the  same  day,  in  presence  of  me,  the  said  notary-public, 
appeared  F,  merchant  in  Edinburgh,  who  offered  to  pay  the  contents 
of  the  said  bill  to  the  said  £,  the  holder  thereof,  for  honour  and  on 
account  of  the  said  A,  underwriter  in  London,  one  of  the  indorsers 
of  the  same  ;  and  having  paid  the  same  accordingly,  he  protested  that 
the  said  acceptor  and  drawer  of  the  said  bill,  and  the  said  A,  should 
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remain  jointly  and  aeverally  bound  to  him  in  like  uMUiiier  as  they  U 
been  to  the  said  holder,  in  presence  of  the  witneaaes  foreaaid. 


PROTEST  FOB  NON- DELIVERY  OF  ▲  BILL. 

On  the  day  of  ,  before  me»  notary-public,  ap 

peared  A,  merchant  in  Edinbargh,  who  declared,  that  aa  the 
day  of  laat,  he  left  for  acceptance^  agreeably  to  naage  lad 

custom,  mth  B,  merchant  there,  a  bill,  dated  the  day  of 

drawn  by  C.  on  the  said  B,  for  the  sum  of  L.  100  sterling',  and  payays 

after  date,  and  indorsed  to  the  said  A,  and  that  he  tk 
said  A.  had  repeatedly  sent  to  get  back  the  same,  accepted  or  nsac- 
cepted,  (if  the  bill  hcu  fallen  due,  say,  or  to  receire  payment  of  ^ 
amount,)  but  without  success  ;  wherefore  he  required  me  to  desBmc 
delivery  thereof,  accepted  or  unaccepted,  (if  the  bill  hare  fallen  dae, 
say,  or  payment  of  the  contents  thereof,)  and,  in  defanlt,  to  process 
in  conformity ;  whereupon  I  passed  to  the  dwelling-place  of  the  ssJd 
B,  and  there  speaking  to,  f  mention  the  person,  J  I  demanded  delifm 
of  the  said  bill,  accepted  or  unaccepted,  for  if  it  had  faUen  ifbe,  or 
payment  of  the  contents  thereof,)  to  which  demand  I  received  for  sa* 
swer,  (itaie  the  answer  given.  J  Wherefore  I,  the  eaid  notary-pnUic, 
at  the  request  foresaid,  have  protested  as  well  against  the  aaid  B,  ssd 
the  drawer  of  the  said  bill,  as  all  others  whom  it  may  concern,  for  aoa* 
acceptance  and  not  delivery  f^and  if  the  Sill  has  fallen  due^  for  noa- 
payment)  of  the  said  bill,  and  for  exchange,  re- exchange,  interest,  da- 
mages and  expenses,  as  accords.  This  done  and  protested  in  pieaeutt 
of 


No.  III. 


HORNING  AND  POINDING. 


LETTERS  of  HORNING  and  POINDING  oo  a  PROTEST  regiaterod  in  tiit 

Books  of  Council  and  Session.  , 

George>  &c     WHEREAa,  our  lovite  A,  merehant  in  Edtnbargh, 
by  bis  bill,  dated  the  day  of  drawn  by 

him  upon  (and  accepted  by)  B,  merchant  in  Leith,  ordered  the  said 
acceptor,  three  months  after  date,  to  have  paid  to  him,  the  drawer,  or 
l^is  acdeff  the  sum  of  Fifty  Pounds  sterling,  for  valoe  received ;  which 
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bill  WM  doljr  protested  at  the  imtanoe  of  onr  taid  lovite  for  Dot  pay- 
ment, &c.,  and  the  instnunent  of  protest  taken  thereupon  registered  in 
the  books  of  our  Council  and  Session,  and  a  decree  of  the  Lords  there- 
of, of  this  date,  interpoHed  thereto ;  as  the  same,  ordaming  these  our 
letters,  in  manner  under  written^  and  other  necessary  elocution,  to  pass 
thereon,  more  fully  bears.     Our  will  is  herefobe,  and  we  charge 
you,  that  on  sight  hereof  ye  pass,  and  in  our  name  and  authority  law- 
fally  commend  and  charge  the  said  B,  personally,  or  at  his  dwelling* 
place,  to  make  payment  to  the  complainer  of  the  foresaid  principal 
sum  of  Fifty  Pounds  sterling,  and  the  legal  interest  thereof  from  and 
since  the  said  bill  fell  due  and  till  payment,  after  the  form  and  tenor 
of  the  said  bill,  registered  protest  and  decree,  in  all  points,  within  six 
days  next  after  they  are  charged  by  yon  to  that  effect,  under  the  pain 
of  rebellion  and  putting  him  to  the  horn  ;  wherein  if  he  fail,  the  said 
space  being  elapsed^  that  immediately  thereafter  ye  denounce  him  our 
rebel,  put  him  to  the  horuy  and  use  the  whole  other  order  against  him 
prescribed  by  law ;  attonr  that  ye  lawfully  fence,  arrest,  apprise,  com* 
pel,  &c.    Then  follows  a  warrant  of  arrestment,  as  in  other  letters  of 
homing  and  poinding. 

Noie. — ^In  the  case  of  a  bill  or  note  subscribed  by  a  company,  letters 
of  homing  and  poinding  are  issued  in  practice  against  the  company 
by  the  firm  under  whidi  they  have  subscribed,  "  as  well  as  the  indi> 
<•  vidual  partners  thereof;"  and  such  letters  afford  a  warrant,  express- 
ed in  the  general  terms  now  mentioned,  for  charging  any  of  the  in* 
dividual  partners,  and  for  attaching  the  funds  either  of  the  company 
or  of  individual  partners. 

Narrative  of  a  Horning  and  Poindino  by  an  Indorsee  against  the 

Acceptor,  Drawer  and  Indorser. 

George,  &c«  Whereas  B,  by  his  bill,  dated  the  day  of 

drawn  by  our  lovite  A,  upon,  and  accepted  by  C> 
ordered  him,  three  months  after  date,  to  pay  to  him,  the  drawer  or 
order,  the  sum  of  Fifty  Pounds  sterling  for  valued  received;  which  bill 
was  by  the  said  drawer  indorsed  to  our  said  lovite  A,  and  duly  pro* 
tested,  at  his  instance,  against  the  said  acceptor,  drawer  and  indorser, 
jointly  and  severally,  for  not  paymert,  &c. ;  and  the  instrament  of  pro* 
test  taken  thereupon  was  duly  regmered,  &c 

Note. — If  any  one  of  the  parties  has  subscribed  by  initials,  or  by  a  mark, 
or  has  become  bound  in  any  of  the  other  modes  already  described 
as  forming  only  the  ground  of  an  ordinary  action,  homing  and  other 
summary  diligence,  and  of  course  the  will  of  the  letters,  proceed 
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only  agnati  the  olher  obligantt,  in  the  flame  w»f  ai  if  dw  pvtf 
now  mentioned  had  not  been  bowid  at  alL 

Narbativs  of  Horning  and  Poinding,  at  the  Inatanee  of  u  Iida- 
ser,  npon  a  Protest  and  Receipt  for  the  Falae  from  a  pottenor  la- 
donee. 

George,  kc     Whereas  B,  by  his  bill,  dated  the  ^ 

of  drawn  by  bim  upon,  and  accepted  by  C,  ordefw  tk 

said  acceptor,  three  months  after  date,  to  pay  to  D,  or  order,  the  ■■ 
of  Fifty  Pounds  sterling,  for  value  received ;  which  bill  was  isdonri 
by  the  said  D  to  our  said  lovite,  and  by  him  to  E,  at  whose  iastmei 
it  was  duly  protested  against  the  said  acceptor  for  non^paymsot,  m 
against  the  drawers  and  indorsers,  jointly  and  aeverallyt  for  nconm* 
&a :  And  the  said  bill  was  accordingly  paid  by  tb#  complainer  to  Aj 
said  E,  the  protesting  indorsee,  conform  to  receipt  for  the  raluei «» 
the  day  of  as  the  said  protest,  r^tered  is  us 

books  of  our  Council  and  Session,  &c. 

Narrative  of  Horning  and  Poinding,  at  the  Inatanee  of  sn  Iw*' 
see,  upon  Intimation  of  the  Dishonour  from  the  protesting  lodattee. 

George,  &e.    Whereas  it  is  humbly  meant,  &c.  by  our  Jorice  X 
that  B,  by  his  bill,  dated  the  day  of  drawn  by  N 

upon,  and  accepted  by  C,  ordered  the  said  acceptor,  one  montb  tfter 
date,  to  have  paid  to  A,  the  complainer,  or  order,  the  sum  of  I^ 
for  value  received  ;  which  bill  was  indorsed  by  A»  the  complsio^''' 
D,  at  whose  instance  the  same  was  duly  protested  against  toe  0^ 
acceptor  for  non-payment,  and  against  tlie  drawer  and  A,  ^^ 
plainer,  as  prior  indorser,  jointly  and  severally,  for  recourse,  ancltliw^ 
wards  returned  by  the  said  D,  the  protesting  indorsee,  upon  A» 
complainer,  with  a  noti6cation  of  the  dishonour,  as  appeals  froo* 
missive  letter  to  the  complainer,  dated  the 

whereby  the  complainer  obtained  good  right  to  have  execnttoo    ' 
rected  at  his  instance  for  payment  of  the  sums  contained  in  the  ^ 
bill,  conform  to  act  of  Parliament ;  as  the  said  protest,  regi't^'^ 
the  books  of  Council  and  Session,  &c.,  and  tlie  said  missive  ^^'f' 
timating  the  dishonour^  both  shewn  to  the  said  Lords,  have  testis^* 
Our  will  is  herefors,  &c. 

iVl  B> — The  narrative  only  of  the  horning  and  poinding  has  beeogi** 
in  the  three  last  cases ;  because  it  is  almost  entirely  in  the  ^^' 
tive  that  it  differs  from  the  form  first  given. 
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Form  of  Hobnino  and  Poinding  on  a  registered  Protesi  npon 

Bank-Notes. 

Geohgb,  &e.     Whkbbas  the  banking  company,  by  their 

bank-note  or  bill,  dated  the  day  of  numbered  and 

■abscribed  by  their  anthority  and  in  their  name  by  C,  their  cashier, 
promised  to  pay  to  D,  or  bearer,  on  demand,  at  their  offices  in 

the  sam  of  Twenty  shillings  sterling  for  valne :  And  where- 
as the  said  banking  company  also  issued  a  variety  of  other  notes  for 
the  same  sum  of  twenty  shillings  each,  and  of  the  same  date,  tenor  and 
contents,  and  particularly  fifty  such  notes,  numbered  as  under,  viz. 
numbers  (here  insert  the  numbers  of  the  50  notes,)  all  of  which  notes, 
being  51  in  whole,  and  amounting  to  L.51  sterling,  were,  upon  the 

day  of  duly  protested  at  the  office  of  the  said 

banking  company,  in  terms  of  the  act  5  Geo.  III.  c.  49,  at  the  instance 
of  our  lovite  A,  the  bearer,  for  not  payment  of  the  contents,  and  for 
interest  till  payment ;  and  the  instrument  of  protest  taken  thereupon 
was  registered  in  the  books  of  our  Council  and  Sessipn,  and  a  decree 
of  the  Lords  thereof,  of  this  date,  interponed  thereto ;  as  the  same, 
ordaining  these  our  letters,  in  manner  under  written,  and  all  other  ne- 
cessary execution,  in  itself  more  fully  bears :  Our  will  is,  and  we 
charge  yon,  that  on  sight  hereof  ye  pass,  and  in  our  name  and  autho- 
rity lawfully  command  and  charge  the  said  banking  company, 
and  the  said  C,  their  cashier,  at  their  place  of  business,  and  the  in- 
dividual partners  of  that  company,  personally,  or  at  their  respective 
dwelling-places,  conjunctly  and  severally,  to  make  payment  to  the  com- 
plainer  of  the  foresaid  sum  of  L.51,  being  the  amount  of  the  whole 
of  the  said  notes  protested  in  manner  foresaid,  and  the  legal  interest 
thereof  since  the  date  of  the  said  protest,  and  in  time  coming  till  pay- 
ment, after  the  form  and  tenor  of  the  said  notes,  registered  protest 
and  decree  interponed  thereto,  in  all  points,  within  six  days  next  after 
they  are  respectively  charged  by  you  thereto,  &c. 

Nate* — In  the  case  of  diligence  at  the  instance  of  a  party  residing 
abroad,  although  it  has  been  laid  down,  (Treatise,  574,)  and,  as  I 
think,  correctly,  that  a  mandate  is  not  necessary,  I  am  informed,  that 
in  the  present  practice  of  the  Bill-Chamber,  a  mandate  is  required  be- 
fore granting  warrant  for  such  diligence,  and  that  it  is  issued  on  a  bill 
setting  forth  the  mandate.  I  think  it  proper  to  notice  this  practice> 
although  I  do  not  agree  in  its  correctness. 
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No.  IV. 

5  Gbo.  III.  c.  49,  §  4,  5  and  6,  as  to  SuMMABr  Diligxmcx  oo  - 

Bank- Notes  and  Bankers'  Notes. 

Section  4.  And  for  rendering  the  payment  of  all  notei,  aeeepted 
bills,  post-bills,  tickets,  tokens  or  other  writings  for  money,  of  the  » 
ture  of  a  bank  or  banker's  note,  circulated,  or  to  be  circaUted,  ss  specie, 
in  that  part  of  the  united  kingdom,  more  efPectaal,  Be  it  farther  cb> 
acted,  by  the  authority  foresaid,  That  from  aod  after  the  psMog  ^ 
this  act,  summary  execution  shall  proceed  upon  every  such  note,  !► 
cepted  bill,  post-bill,  ticket,  token  or  other  writing,  at  the  insumce  of 
the  holder  thereof,  against  the  person  or  persons,  bodies  politic  or  cor- 
porate, and  the  legal  administrators  of  such  person  or  persons  liable  ia 
payment  of  the  same,  not  only  for  the  sum  or  sums  therein  cootaiofi 
but  also  for  the  interest  thereof  from  the  time  of  demanding  psyneBi; 
and  that  a  protest,  taken  at  the  office  of  the  person  or  personi,  bodiei 
p€»)itic  or  corporate,  liable  in  payment  of  the  same,  between  the  boon 
of  nine  in  the  morning  and  three  in  the  afternoon,  for  not  paymfli^  ' 
for  not  marking  of  any  such  note,  accepted  bill,  post-bill,  ticket,  toksi 
or  other  writing,  shall  be  registerable  in  the  Courts  of  Session,  oroiber 
competent  judicatories,  at  any  time  within  six  monllis  after  the  di» 
of  such  protest,  that  letters  of  homing,  upon  a  charge  of  six  day>i  ^ 
the  other  usual  execution  of  the  law  of  Scotland,  may  pass  tbereopeet 
in  the  same  manner  as  is  competent  by  the  law  of  Scotland  npoo  pi^ 
tests  of  bills  of  exchange  and  inland  bills  duly  registered. 

5,  And  be  it  further  enacted,  by  the  authority  foresaid,  That  o^ 
suspension,  or  sist  of  such  charge,  or  other  execution,  shall  p^  ^ 
upon  a  discharge  by  the  holder  of  the  note  or  notes,  accepted  buSi 
post*bills  so  protested,  or  upon  an  offer  or  tender  made  to  him  or^"^ 
in  the  form  of  an  instrument  doly  signed  by  a  notary- public  and  two 
witnesses,  of  the  full  contents  of  such  note  or  notes,  hill  or  bilk)  viv 
the  legal  interest  thereof  from  the  date  of  the  protest,  and  also  the  ex* 
penses  of  the  protest,  registration  and  such  diligence  as  shall  faa^*  '^' 
lowed  thereupon,  to  be  certified  by  an  account  under  the  band  of  tw 
bolder  of  such  note  or  notes,  accepted  hills,  post-bills,  or  other  wnt* 
ings  aforesaid,  all  in  lawful  money  of  Great  •Britain ;  sariag  ^  ^ 
serring  always  to  the  person  or  persons,  bodies  politic  or  corpoiat^ 
who  shall  make  such  payment,  their  action  at  common  law  before »of 
competent  court  for  repetition  of  any  o?ercharge  in  such  aceoont  oi 
expenses,  and  to  the  person  or  persons  who  shall  have  protested  sscb 
note  or  notes,  his,  her  or  their  action  before  any  competent  coati  ^ 


AFF£NDIX.  795 

what  farther  damage  he,  she  or  they  may  ha^e  incarred  by  the  nndae 
delay  of  fMiyment. 

6.  And  for  preyenting  the  unnecessary  expense  and  delay  of  pro- 
testing each  note,  accepted  bill,  post-bill,  ticket,  token  or  other  writ* 
ing  aforesaid  separately,  Be  it  enacted,  by  the  authority  aforesaid, 
That  the  holder  of  such  notes,  accepted  biUs,  post-bills,  tickets,  tokens 
or  other  writings,  after  prefixing  to  his  or  her  protest  the  full  tenor 
and  contents  of  any  one  note,  accepted  bill,  post-biU,  ticket,  token  or 
other  writing  aforesaid,  issued  by  the  person  or  persons,  bodies  politic 
or  corporate,  against  whom  such  protest  is  to  be  taken,  may  and  shall 
subjoin  thereto  the  dates  and  numbers  of  all  other  notes  or  writings 
aforesaid,  of  the  same  tenor  or  contenta  whereof  he  or  she  shall  then 
demand  payment ;  which  protest  being  duly  registered  as  aforesaid, 
shall  be  sufficient  warrant  for  issuing  letters  of  horning,  and  all  other 
execution  of  the  law,  for  payment  of  the  contents  of  the  whole  notes, 
accepted  bills,  post-bills,  tickets,  tokens  or  other  writings  aforesaid  so 
specified  in  the  protest,  any  law,  usage  or  custom  to  the  contrary  not* 
withstanding. 


No.  V. 

Clauses  of  the  Act  55  Geo.  III.  c  184,  relative  to  the  Stamps  up* 
on  Bills  and  Notes,  and  Protests  thereon,  with  the  Schedule  of 
the  Amount  of  Dnties  imposed  on  them,  and  the  Exceptions. 

Section  X.  And  be  it  further  enacted.  That  from  and  after  the  pass- 
ing of  this  act,  all  instrnments  for  or  upon  which  any  stamp  or  stamps 
shall  have  been  used  of  an  improper  denomination  or  rate  of  duty,  but 
of  equal  or  greater  value  in  the  whole  with  or  than  the  stamp  or  stamps 
which  ought  regularly  to  have  been  used  thereon,  shall  nevertheless 
be  deemed  valid  and  effectual  in  the  law,  except  in  the  cases  where 
the  stamp  or  stamps  used  on  such  instrnments  shall  have  been  speci- 
ally appropriated  to  any  other  instrument,  by  bearing  its  name  on  the 
face  thereof. 

XI.  And  be  it  farther  enacted,  That  if  any  person  or  persons  shall 
make,  sign  or  issue,  or  cause  to  be  made,  signed  or  issued,  or  shall 
accept  or  pay,  or  cause  or  permit  to  be  accepted  or  paid,  any  bill  of 
exchange,  draft  or  order,  or  promissory-note  for  the  payment  of  money, 
liable  to  any  of  the  duties  imposed  by  this  act,  without  the  same  being 
duly  stamped* for  denoting  the  duty  hereby  charged  thereon,  he,  she. 
or  they  shall,  for  every  such  bill,  draft,  order  or  note,  forfeit  the  sum 
of  Fifty  pounds. 
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XII.  And  be  it  farther  enacted,  That  if  any  person  or  penom  liiii 
make  and  issue,  or  cause  to  be  made  and  issued,  any  bill  of  ezchangCf 
draft  or  order,  or  promissory-note  for  the  payment  of  moneyi  at  nj 
time  after  date  or  sight,  which  shall  bear  date  subsequent  to  the  daf 
on  which  it  shall  be  issued,  so  that  it  shall  not  in  &ct  become  psyibie 
in  two  months,  if  made  payable  after  date,  or  in  sixty  days,  if  mftic 
payable  after  sight,  next  after  the  day  on  which  it  shall  be  imedi  oo- 
less  the  same  shall  be  stamped  for  denoting  the  duty  hereby  impoxd 
on  a  bill  of  exchange  and  promissory-note  for  the  payment  of  moMy 
at  any  time  exceeding  two  months  after  date,  or  sixty  dajt  after  ligii^ 
he,  she  or  they  shall,  for  every  such  bill,  dnh,  order  or  note,  foHieit 
the  sum  of  One  hundred  pounds. 

XIII.  And  for  the  more  effectually  preventing  of  frauds  and  en< 
sions  of  the  duties  hereby  granted  on  bills  of  exdiange,  draftaoror* 
ders  for  the  payment  of  money,  under  colour  of  the  exemption  in  ^ 
TOur  of  drafts  or  orders  upon  bankers,  or  persona  acting  as  bankeH) 
contained  in  the  schedule  hereunto  annexed,  be  it  liarther  enacted,  Thtf 
if  any  person  or  persons  shall,  after  the  thirty-first  day  of  AngoatOoe 
thousand  eight  hundred  and  fifteen,  make  and  issue,  or  csnee  to  w 
made  and  issued,  any  bill,  draft  or  order,  for  the  payment  of  money  to 
the  bearer  on  demand,  upon  any  banker  or  bankers,  or  any  person  or 
persons  acting  as  a  banker  or  bankers,  which  shall  be  dated  on  my 
day  subsequent  to  the  day  on  which  it  shall  be  issued,  or  wfaidi  tm 
not  truly  specify  and  express  the  place  where  it  shall  be  iaaaed,  * 
which  shall  not  in  every  respect  fall  within  the  said  exemption,  nnwi 
tho  same  shall  be  duly  stamped  as  a  bill  of  exchange  according  to  tw 
act,  the  person  or  persons  so  offending  shall,  for  every  such  bill  dun 
or  order,  forfeit  the  sum  of  One  hundred  pounds ;  and  if  any  pc** 
or  persons  shall  knowingly  receive  or  take  any  such  bill,  draft  or  oidtft 
in  payment  of,  or  as  a  security  for  the  sum  therein  mentioned,  be  * 
they  shall,  for  every  such  bill,  draft  or  order,  forfeit  the  sum  of  Twenty 
pounds ;  and  if  any  banker  or  bankers,  or  any  person  or  peraono  t^ 
ing  as  a  banker,  upon  whom  any  such  bill,  draft  or  order  shall  be  dn^ 
shall  pay,  or  cause  or  permit  to  be  paid,  the  sum  of  money  therein  tf* 
pressetl,  or  any  part  thereof,  knowing  the  same  to  be  post-dated,  or 
knowing  that  the  place  where  it  was  issued  is  not  truly  specified  va^ 
set  forth  therein,  or  knowing  that  the  same  does  not,  in  every  respecti 
fall  within  the  said  exemption,  then  the  banker  or  bankers,  or  per^mr 
so  offending,  shall,  for  every  such  bill,  draft  or  order,  forfeit  the  on* 
of  One  hundred  pounds,  and,  moreover,  shall  not  be  allowed  the  loo^l 
so  paid,  or  any  part  thereof,  in  account  against  the  person  or  persoosi 
by  or  for  whom  such  bill,  draft  or  order  shall  be  drawn,  or  hia,  heror 
their  executors  or  administrators,  or  his,  her  or  their  aasignees  or  crt* 
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ditora,  in  case  of  bankraptcy  or  insolTency,  or  any  other  person  or 
persons  claiming  under  him,  her  or  them. 

XIV.  And  be  it  further  enacted.  That  from  and  after  the  thirty- first 
day  of  August,  One  thousand  eight  hundred  and  fifteen,  it  shall  be 
lawful  for  any  banker  or  bankers,  or  other  person  or  persons  who  shall 
have  made  and  issued  any  promissory* notes  for  the  payment  to  the 
bearer  on  demand  of  any  sum  of  money  not 'exceeding  One  hundred 
pounds  each,  duly  stamped  according  to  the  directions  of  this  act,  to 
re- issue  the  same  from  time  to  time,  after  payment  thereof,  as  often 
as  he,  she^  or  they  shall  think  fit,  without  being  liable  to  pay  any  far* 
ther  duty  in  respect  thereof;  and  that  all  promissory* notes,  so  to  be 
re- issued  as  aforesaid,  shall  be  good  and  valid,  and  as  available  in  the 
law,  to  all  intents  and  purposes,  aa  they  were  upon  the  first  issuing 
thereof. 

XV.  And  be  it  further  enacted,  That  no  promissory- note  for  the 
payment  to  the  hearer  on  demand  of  any  sum  not  exceeding  One  hun- 
dred pounds,  which  shall  have  been  made  and  issued  by  any  bankers 
or  other  persons  in  partnership,  and  for  which  the  proper  stamp-duty 
shall  have  been  paid  according  to  the  provisions*  of  this  act,  shall  be 
deemed  liable  to  the  payment  of  any  farther  duty,  although  the  same 
shall  be  re-issued  by  and  as  the  note  of  some  only  of  the  persons  who 
originally  made  and  issued  the  same,  or  by  and  as  the  note  of  any  one 
or  more  of  the  persons  who  originally  made  and  issued  the  same,  and 
any  other  person  or  persons  in  partnership  with  him  or  them  jointly ; 
nor  although  such  note,  if  made  pajrable  at  any  other  than  the  place 
where  drawn,  shall  be  re-issued  with  any  alteration  therein  only  of  the 
house  or  place  at  which  the  same  shall  have  been  at  first  made  pay- 
able. 

XVIII.  And  be  it  further  enacted.  That  from  and  after  the  thirty* 
first  day  of  August  One  thousand  eight  hundred  and  fifteen,  it  shall 
not  be  lawful  for  any  banker  or  bankers,  or  other  person  or  persons, 
to  issue  any  promissory -note  for  the  payment  of  money  to  the  bearer 
on  demand,  liable  to  any  of  the  duties  imposed  by  this  act,  with  the 
date  printed  therein ;  and  if  any  banker  or  bankers,  or  other  person  or 
persons,  shall  issue,  or  cause  to  be  issued  any  such  promissory-note 
with  the  date  printed  therein,  he  or  they  shall,  for  every  prombsory- 
note  so  issued,  forfeit  the  sum  of  Fifty  pounds. 

XIX.  Provides,  That  promissory-notes,  bills  and  other  documents 
not  allowed  to  be  re-issued,  or  not  re-issuahle  after  a  certain  period, 
shall,  upon  payment,  be  cancelled ;  and  it  enacts  certain  penalties  for 
re-issuing  and  not  cancelling. 

XX.  And  be  it  further  enacted.  That  all  promissory* notes  and 
bank  post-bills,  which  shall  be  issued  by  the  Governor  and  Company 
of  the  Bank  of  England  from  and  after  the  thirty-first  day  of  August 
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One  tboasand  eight  hnndred  and  fifteen,  aball  be  freed  and  exenpt^d 
from  all  the  daties  hereby  granted  ;  and  that  it  aball  be  lavfol  for  tl» 
said  Governor  and  Company  to  re-isaue  any  of  tbeir  notes,  after  pay- 
ment thereof,  aa  often  as  they  shall  think  fit* 

XXI.  and  XXll.  Regulate  the  eompoaition  payable  by  the  Bank  of 
England. 

"  XXIII.  And  be  it  farther  enacted,  That  Irona  and  after  the  tbiitr- 
first  day  of  August  One  thousand  eight  hundred  and  fifteen,  it  M 
be  lawful  for  the  Governor  and  Company  of  the  Bank  of  Sootlaod,stti 
the  Royal  Bank  of  ScotUnd,  and  the  British  Linen  Company  io  Scot- 
land, respectively,  to  issue  their  proraissory-notea  for  the  sum  of  Osf 
Pound,  One  Guinea,  Two  Pounds,  and  Two  Gnineaa,  payable  to  tbe 
bearer  on  demand,  on  unstamped  paper,  in  the  aane  manner  ai  tbf^ 
were  authorised  to  do  by  the  foresaid  act  of  the  forty  eighth  yesrof  bif 
Majesty's  reign ;"  these  banks  keeping  account  of,  and  payiog  ditie 
for  the  notes  so  issued  by  them  in  manner  mentioned  by  the  said  ut 
The  same  section  farther  allows  them  to  re-iaaae  aoch  prooisMr;* 
notes  respectively,  from  time  to  time  after  the  payment  thereof,  a 
often  aa  they  shall  think  fit. 

XXIV.  to  XXVIII.  both  inclusive,  contain  regulations  withregd 
to  granting  licences  to  bankers  for  issuing  notes. 

XXIX.  And  be  it  further  enacted,  That  from  and  afker  the  paw« 
of  this  act,  promissory- notea  for  the  payment  of  money  to  tbe  DMicr 
on  demand  made  out  of  Great  Britain,  or  purporting  to  be  made  oat 
of  Great  Britain,  or  purporting  to  be  made  by  or  on  behalf  of  <>/ 
person  or  peraons  resident  out  of  Great  Britain,  ahali  not  be  oegottt* 
ble  or  be  negotiated,  or  circulated  or  paid  in  Great  Britain,  wbeivr 
the  same  shall  be  made  pajrable  in  Great  Britain,  or  not,  vn\es»  w 
same  shall  have  paid  such  duty,  and  be  stamped  in  such  manner  as  utt 
law  requires  for  promissory-notes  of  the  like  tenor  and  value  made^ 
Great  Britain ;  and  if  any  person  or  persons  shall  circulate  or  negoti*^ 
or  offer  in' payment,  or  shall  receive  or  take  in  payment  any  saco  pr^ 
missory-note,  or  shall  demand  or  receive  payment  of  tbe  whole  ora>y 
part  of  the  money  mentioned  in  such  promissory- note,  from  or^ 
account  of  the  drawer  thereof,  in  Great  Britain,  the  same  not  beinj 
duly  stamped  as  aforesaid  ;  or  if  any  person  or  persona  in  Gre»t  pf^ 
tain  shall  pay,  or  cause  to  be  paid,  the  sum  of  money  expresaed  in  ^ 
such  note,  not  being  duly  stamped  as  aforesaid,  or  any  part  thereof' 
either  as  drawer  thereof,  or  in  pursuance  of  any  nomination  or  app©"**' 
ment  for  that  purpose  therein  contained,  the  person  or  peisoofl  ^ 
offending  shall,  for  every  such  promissory- note,  forfeit  the  av^  ^ 
Twenty  pounds:  Provided  always  that  this  clause  shall  notextrnJ  ^ 
promissory- notes  made  and  payable  only  in  Ireland. 
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Schedule  of  Stamp-duties  on  Bills  of  Exchange  and 

Promissory-notes. 

Inland  bill  of  exchange,  draft  or  order  to  the  bearer,  or  to  order, 
either  on  demand  or  otherwise,  not  exceeding  two  months  after  date, 
or  sixty  days  after  sight,  of  any  sum  of  money. 

Amounting  to  iOs.  and  not  exceeding       £.5,  ^. £.0  1  0 

Exceeding  £.5,  5s.  — ~          20       0  1  6 

20 30       0  2  0 

30         : 50      0  2  6 

50         100       0  3  6 

100 200  0    4  6 

_——   200  300  0    5  0 

.....^    300 500  0    6  0 

-  500  1000  0    8  6 

1000 2000  0  12  6 

2000  3000  0  15  0 

3000 1     5  0 

Inland\A\\  of  exchange,  draft,  or  order,  for  the  payment  to  the  bearer, 
or  to  order,  at  any  time  exceeding  two  months  after  date,  or  sixty 
days  after  sight,  of  any  snm  of  money. 

Amounting  to  40s.  and  not  exceeding  £.5,58 £.0  1  6 

Exceeding  £.5,  5s.  — —  20       0  2  0 

20 30      0  2  6 

30  50      0  3  6 

50  100      0  4  6 

__     100  200      0  5  0 

_—    200 300      0  6  0 

300 500       0    8    6 

500        — _— —       1000      0  12    6 

1000 2000      0  15    0 

. 2000 3000      1     5    0 

. 3000 1  10    0 


Inland  bill,  draft,  or  order  for  the  payment  of  any*\  The  same  duty  as  on  a 
sum  of  money,  though  not  payable  to  the  bearer  or  f  bill  of  exchange  for  the 
to  order,  if  the  same  shall  be  delivered  to  the  payee,  C  like  sum  payable  to 
or  some  person  on  his  or  her  behalf,  )  bearer  or  to  order. 


Inland  bill,  draft,  or  order,  for  the  payment  of  any' 
sum  ot  money,  weekly,  monthly,  or  at  any  other  stated 
periods,  if  made  payable  to  the  bearer  or  to  order,  or  if 
delivered  to  the  payee,  or  some  person  on  his  or  her 
beb*lf»  where  the  total  amount  of  the  money  thereby 
made  payable  shall  be  apedfied  therein,  or  can  be 
ascertained  therefrom. 


The  same  duty  as  on  a 
bill  payable  to  bearer 
or  order  on  demand, 
>  for  a  sum  equal  to  such 
total  amount. 
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-J  The  lame  dutj  ts  ob 

And  where  the  total  amount  of  the  money  thereby  f  bills  oo  demand  for  tbe 

made  payable  shall  be  indefinite,  C  lum  therein  expressed 

J  only. 

And  the  following  instniments  shftU  be  deemed  and  taken  to  be  b- 
land  bills,  drafts,  or  order,  for  the  payment  of  money,  within  the  ii- 
tent  and  meaning  of  this  schedule,  yiz. 

All  drafts  or  orders  for  the  payment  of  any  sum  of  money  by  i  bil! 
or  promissory-note,  or  for  the  delivery  of  any  such  bill  or  promiasorf* 
note  in  payment  or  satisfaction  of  any  sam  of  money,  where  ncfa 
drafts  or  orders  shall  reqaire  tbe  payment  or  delivery  to  be  made  \» 
the  bearer  or  to  order,  or  shall  be  delivered  to  tbe  payee,  or  Bome  ptf- 
aon  on  his  or  her  behalf. 

All  receipts  given  by  any  banker  or  bankers,  or  other  peraon  or  per- 
sons, for  money  received,  which  shall  entitle,  or  be  intended  to  eBtitie 
the  person  or  persons  paying  the  money,  or  the  bearer  of  sach  receiptSi 
to  receive  the  like  sura  from  any  third  person  or  persons. 

And  all  bills,  drafts,  or  orders,  for  the  payment  of  any  sum  of  oooef 
out  of  any  particular  fund  which  may  or  may  not  be  available,  orep* 
any  condition  or  contingency  whidi  may  or  may  not  be  perfonDed  « 
happen,  if  the  same  shall  be  made  payable  to  tbe  bearer  or  to  orucr, 
or  if  the  same  shall  be  delivered  to  the  payee,  or  some  other  perHB  « 
his  or  her  behalf. 

Foreign  bill  of  eichange,  (or  bill  of  exchange  drawn  ^  The  same  duty  no"" 
in,  but  payable  out  of  Great  Britain,)  if  drawn  singly  v  inland  bill  of  tfaca>< 
and  not  in  a  set,  3  smount  and  tenor* 

Foreign  bills  of  exchange  drawn  in  sets,  according  to  the  costoo  of  iBec 
chants,  for  every  bill  of  each  set,  where  the  sum  payable  tberwf 
shall  not  exceed  L.lOO,  -        -        -        -         L.0   M 

And  where  it  shall  exceed    £.100  and  not  exceed     £.200  0    3  0 

.        200 500  0    4  ^ 

■ 600 1000   0    5  0 

1000 8000  0    7  6 

2000 3000  0  10  0 

3000 0  \5  ^ 


Exemptions  from  the  preceding  and  all  other  Stamp-dntiei' 

All  bills  of  exchange  or  bank  post-bilb  issued  by  tbe  Govefvorio' 
Company  of  the  Bank  of  England. 

All  bills,  onlers,  remittances  and  remittances^rtificaies,  ditwob! 
commissioned  officers,  masters  and  surgeons  in  the  navy,  orhff 
commissioner  or  commissioners  of  the  navy,  under  the  authority  of^'^ 
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act  passed  io  the  35th  year  of  his  Majesty's  reign,  for  the  more  ex* 
peditions  payment  of  the  wages  and  pay  of  certain  officers  belonging 
to  the  na^y* 

All  bills  drawn,  pursuant  to  any  former  act  or  acts  of  Parliament, 
by  the  commissioners  of  the  navy,  or  by  the  commissioners  for  victaal- 
ling  the  navy,  or  by  the  commissioners  for  managing  the  transport 
service,  and  for  taking  care  of  the  sick  and  wounded  seamen,  upon  and 
payable  by  the  treasurer  of  the  navy* 

All  drafts  or  orders  for  the  payment  of  any  sum  of  money  to  the 
bearer  on  demand,  and  drawn  upon  any  banker  or  bankers,  or  any  per- 
son N>r  persons  acting  as  a  banker,  who  shall  reside  and  transact  the 
business  of  a  banker  within  ten  miles  (by  9  Geo.  IV.  c.  49,  §  15,  with' 
in  6fteen  miles)  of  the  place  where  such  drafts  or  order  shall  be  issued ; 
provided  such  place  shall  be  specified  in  such  drafts  or  orders ;  and 
provided  the  same  shall  bear  date  on  or  before  the  day  on  which  the 
same  shall  be  issued ;  and  provided  the  same  do  not  direct  the  pay- 
ment to  be  made  by  bills  or  promissory- notes. 

All  bills  for  the  pay  and  allowance  of  his  Majesty's  land  forces,  or 
for  other  expenditures  liable  to  be  charged  in  the  public  regimental  or 
district  accounts,  which  shall  be  drawn  according  to  the  forms  now 
prescribed,  or  hereafter  to  be  prescribed  by  his  Majesty's  orders,  by 
the  paymasters  of  regiments  or  corps,  or  by  the  chief  paymaster,  or 
deputy  paymaster,  and  accountant  of  the  army  depot,  or  by  the  pay- 
masters of  recruiting  districts,  or  by  the  paymasters  of  detachments, 
or  by  the  officer  or  officers  authorised  to  perform  the  duties  of  the 
paymastership  during  a  vacancy,  or  the  absence,  suspension,  or  incapa- 
city of  any  such  paymaster  as  aforesaid ;  save  and  except  such  bills 
as  shall  be  drawn  in  favour  of  contractors  or  others  who  furnish  bread 
or  forage  to  his  Majesty's  troops,  and  who,  by  their  contracts  or  agree- 
ments, shall  be  liable  to  pay  the  stamp-duties  on  the  bills  given  in  pay- 
ment for  the  articles  supplied  by  them. 

Promissory-note  for  the  payment  to  the  bearer  on  demand  of  any 
sum  of  money 

Not  exceeding  £.1,  Is, £.0  0    5 

Ezceediog             1,  Is.  and  not  exceeding  £.2,  Ss 0  0  10 

2,  2s.  5,  58 0  1     3 

~~* 5,  5s.  — 10        ......  0  19 

10 20        0  2    0 

20 30        0  3    0 

30 50        0  5    0 

50 100        0  8    6 

Which  said  notes  may  be  re-issued  after  payment  thereof  as  often  as  shall  be 
thought  fit. 

3  E 
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Promissory^notb  for  the  payment  in  anyotker  nunmer  than  to  tAe 
bearer  on  demand^  bat  not  exceeding  two  mooths  after  date,  or  sixty 
days  after  sighti  of  any  sum  of  money 

Amounting  to  401.  and  not  eiceeding  £.5,  5s.  ......£<0  1  0 

Exceeding  £.5.  Ss. . 80         0  I  6 

20 30        0  2  0 

30         SO        0  «  6 

50  ■  100        0  8  6 

Tbete  notes  are  not  to  be  re-issued  after  being  once  paid. 

Promis80RY*note  for  the  payment  either  to  the  bearer  an  demandy 
or  in  any  other  manner  than  to  the  bearer  on  demand^  bat  not  ex- 
ceeding two  months  after  date,  or  sixty  days  after  eight,  of  aoynm 
of  money 

Exceeding  £.  100,  and  not  exceeding  £.200    £.0    4  6 

200  300    0   5  0 

■  aOO  _.*.«.—.  500    0    6  0 

600                        :    ■  1000    0    8  6 

■          1000 2000    0  12  « 

2000 3000    0  15   0 

3000  — —  15   0 

These  notes  are  not  to  be  re-issued  after  being  once  paid. 

Pbomissory-note  for  the  payment  to  the  bearer,  or  otberwite,  tivff 
time  exceeding  two  months  after  date,  or  sixty  days  after  Bigot»  a 
•fiy  snm  of  money 

Amounting  to  40s.,  and  not  exceeding  L.5>  5s.  Ij.0  1  ^ 

Exceeding  £.5^  58.  * 20  0  «  0 

20 30  0  2  6 

30 50  0  3  6 

50 100  0  4  6 

100       200  0  5  0 

200 300  0  6  0 

300 500  0  8  6 

^ 500 1000  0  12  6 

■      ■      ■  1000       2000       0  15   0 

^—2000 3000       1    5   0 

, 3000 1  10    0 

Hiese  notes  are  not  to  be  re.issued  after  being  once  paid. 

Pvomissory-Rote  for  the  psTment  of  anyl  ,--  .      •  «./-ni«orT- 

.um  of  money  b,  uM.lmjra.  or  for  th.     ^«  •««•  d".«J  •»  «"  «  P«*^ 
payment  of  .^eil  sum.  of  money  .t  dif-  I  ""'^Pfy'ble.nle-thMt-oiw'' 

fe^ot  d.,.  or  Ume<,  »  ibnt  the  whole  of  ?«^  ''•«'■  «*  V"""  *^l  b< 
the  money  w  to  be  p.id  shell  be  definite    ''^'«  «»"'"«  «>f  «««  »«"^  " 
and  certain,  ^  '^     * 
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And  the  following  instraments  shall  be  deemed  and  taken  to  be  pro- 
missory-notes within  the  meaning  and  intent  of  this  schedule,  viz. 

All  notes  promising  the  payment  of  any  sum  or  sums  of  money  out 
of  any  particular  fund,  which  may  or  may  not  be  available,  or  upon 
any  condition  or  contingency  which  may  or  may  not  be  performed  or 
happen,  if  the  same  shall  be  made  payable  to  the  bearer  or  order,  and 
if  the  same  shall  be  definite  and  certain,  and  not  amount  in  the  whole 
to  Twenty  pounds. 

And  all  receipts  for  money  deposited  in  any  bank,  or  in  the  hands 
of  any  banker  or  bankers,  which  shall  contain  any  agreement  or  me- 
morandum importing  that  interest  shall  be  paid  for  the  money  so  de- 
posited. 

Exemptions  from  the  Duties  on  Pbomissoby-notbs. 

All  notes  promising  the  payment  of  any  sum  or  sums  of  money  out 
of  any  particular  fund,  which  may  or  may  not  be  available,  or  upon 
any  condition  or  contingency,  which  may  or  may  not  be  performed  or 
happen,  where  the  same  shall  not  be  made  payable  to  the  bearer  or  to 
order,  and  also  where  the  same  shall  be  made  payable  to  the  bearer  or 
to  order,  if  the  same  shall  amount  to  twenty  pounds,  or  be  indefinite. 

And  all  other  instruments  bearing  in  any  degree  the  form  or  style 
of  promissory* notes,  but  which  in  law  shall  be  deemed  special  agree- 
ments, except  those  hereby  expressly  directed  to  be  deemed  promis- 
sory-notes. 

But  such  of  the  notes  and  instruments  here  exempted  from  the  duty 
on  promissory-notes  shall  nevertheless  be  liable  to  the  duty  which  may 
attach  thereon  as  agreements  or  otherwise. 

Exemptions  from  the  preceding,  and  all  other  Stamp-Duties. 

All  promissory-notes  for  the  payment  of  money  issued  by  the  Go- 
vernor and  Company  of  the  Bank  of  England. 

Protest  of  any  Bill  of  Exchange  or  Promissory- note  for  any 

sum  of  money. 

Not  amounting  to  L.  SO,  L.O    2  0 

Amounu'ngto  L.20,  and  not  amounting  to  L.100,  0    3  0 

100, 600, 0    5  0 

^._  500,  or  upwards,                              0  10  0 

3e2 
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No.  VI. 


58  Geo.  III.  c.  93. 

An  Act  to  afford  Relief  to  the  donate  Holders  of  NegoHaSiU  St- 
curitieSf  without  Notice  that  they  were  given  for  a  usurious  ewsi- 
deration. 

Whereas,  by  the  laws  now  in  force,  all  contracts  and  asBiinnca 
whatsoever,  for  payment  of  money,  made  for  a  usarions  considerttioo, 
are  utterly  void ;  and  whereas,  in  the  coarse  of  mercantile  transactions, 
negotiable  securities  often  pass  into  the  hands  of  persons  who  ban 
discounted  the  same  without  any  knowledge  of  the  original  considen- 
tions  for  which  the  same  were  given  ;  and  the  avoidance  of  such  t^d- 
rities  in  the  hands  of  such  bona  fide  indorsees  without  notice  is  atteod- 
ed  with  great  hardship  and  injustice;  for  remedy  thereof,  be  it  eoacied 
by  the  King's  Most  Excellent  Majesty,  by  and  with  the  adfice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  t^^ 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  That 
no  bill  of  exchange,  or  promissory-note,  that  shall  be  drawn  or  asde 
after  the  passing  of  this  act,  shall,  though  it  may  have  been  giren  for 
a  usurious  consideration,  or  upon  a  usurious  contract,  be  void  io  tbe 
hands  of  an  indorsee  for  valuable  consideration,  unless  such  iodorsrt 
had,  at  the  time  of  discounting  or  paying  such  consideration  for  the 
same,  actual  notice  that  such  bill  of  exchange  or  promissory-note  m 
been  originally  given  for  a  usurious  consideration,  or  upon  a  asonotf 
contract. 


No,  VIL 
2  AND  3  William  IV.  c.  98. 

Whereas  doubts  having  arisen  as  to  the  place  in  which  it  is  reqai* 
site  to  protest  for  non-payment  of  bills  of  exchange,  which,  on  thepr^ 
sentment  for  acceptance  to  tbe  drawee  or  drawees,  shall  not  have  be^^ 
accepted,  such  bills  of  exchange  being  made  payable  at  a  place  otb^ 
than  the  place  mentioned  therein  to  be  the  residence  of  the  drawee  o( 
drawees  thereof,  and  it  is  expedient  to  remove  such  doubts,  be  it  there- 
fore  enacted,  by  the  King's  Most  Excellent  Majesty,  by  and  witij  t^ 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  ami  C'*3>' 
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tnons,  in  this  present  Parliftinent  assembled,  and  by  the  authority  of 
the  sanoe,  That  from  and  after  the  passing  of  this  act,  all  bills  of  ex- 
change, wherein  the  drawer  or  drawers  thereof  shall  have  expressed 
that  such  bills  of  exchange  are  to  be  payable  in  any  place  other  than 
the  place  by  him  or  them  therein  mentioned  to  be  the  residence  of 
the  drawee  or  drawees  thereof,  and  which  shall  not,  on  the  present- 
ment for  acceptance  thereof,  be  accepted,  shall  or  may  be,  without 
farther  presentment  to  the  drawee  or  drawees,  protested  for  non-pay- 
ment in  the  place  in  which  such  bills  of  exchange  shall  have,  been  by 
the  drawer  or  drawers  expressed  to  be  payable,  anless  the  amount 
owing  upon  such  bilb  of  exchange  shall  have  been  paid  to  the  holder 
or  holders  thereof  on  the  day  on  which  such  bills  of  exchange  would 
have  become  payable,  had  the  same  been  duly  accepted. 


No.  vin. 

Excerpt  from  the  Statute  5  and  6  Will.  IV.  c.  41,  entitled,  <<  An 
"  Act  to  amend  the  Law  relating  to  Securities  given  for  considera- 
"  tions  arising  out  of  gaming,  usurious,  and  other  illegal  transac- 
"  tions." 

Section  4.  After  reciting  the  statutes  16  Car.  II.  c.  7,  and  9  Annr 
c.  14,  which  nullify  all  securities  or  obligations  granted  fur  money 
lost  at  play,  and  the  12  Ann.  st.  2,  c.  16,  which  nullifies  all  securities 
or  obligations  granted  for  usurious  considerations,  as  well  as  other 
enactments  therein  recited  relative  to  other  unlawful  considerations ; 
and  in  particular,  the  45  Geo.  III.  c.  72,  which  declares  all  contracts 
or  agreements,  bills,  notes,  or  other  securities  granted  for  the  ransom 
of  captured  vessels  or  merchandize,  and  the  6  Geo.  IV.  c.  10,  which 
declares  all  contracts  or  securities  by  a  bankrupt  or  other  person  to 
or  in  trust  for  a  creditor,  or  for  securing  payment  of  a  debt  by  the 
bankrupt  to  the  creditor,  as  an  inducement  to  the  creditor  to  agree  to 
or  sign  his  certificate,  to  be  null  and  void ;  and  farther  narrating, 
'  that  securities  and  instruments  made  void  by  these  several  statutes, 
'  other  than  bills  of  exchange  or  promissory- notes,  made  valid  by  the 
'  58  Geo.  III.  c.  93,  (already  referred  to,)  are  sometimes  indorsed, 
'  transferred,  assigned,  or  conveyed  to  purchasers  or  other  persons  for 
'  a  valuable  consideration,  without  notice  of  the  original  considera- 
'  tion  for  which  such  securities  or  instruments  were  given ;  and  the 
'  avoidance  of  such  securities  or  instruments  in  the  hands  of  such  pur* 
*  chasers  or  other  persons,  is  often  attended  with  great  hardship  and 
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injo8tice,  therefore  enacts.  That  so  miich  of  the  said  recited  acti 
as  enacts.  That  any  note,  bill  or  mortgage  shall  be  abeolotely  void, 
shall  be,  and  the  same  is  hereby  repealed ;  hot,  aeverthelesi,  emy 
note,  bill,  or  mortgage,  which,  if  this  act  had  not  been  passed,  wonldi 
by  yirtne  of  the  said  seTeral  lastly  herein-before-mentiooed  acH,  or 
any  of  them,  have  been  absolutely  void,  shall  be  deemed  and  tsicm 
to  have  been  made,  drawn,  accepted,  given  or  ezecated  foraa  illegil 
consideration,  and  the  said  several  acts  shall  have  the  same  force  and 
effect  which  they  would  respectively  have  had,  if,  instead  of  easct- 
tag  that  any  such  note,  bill  or  mortgage  should  be  absolntely  foid, 
such  acts  had  respectively  provided  that  every  such  note,  Hil  w 
mortgage  should  be  deemed  and  taken  to  have  been  made,  dnwa, 
accepted,  given  or  executed  for  an  illegal  consideimtion,  pwndtd 
always,  that  nothing  herein  contained  shall  prejadice  or  sffisct  uf 
note,  bill  or  mortgage,  which  would  have  been  g^ood  and  valid  if  this 
act  had  not  been  passed.' 

*  2.  And  be  it  further  enacted.  That  in  case  any  person  shsJI,  tf^ 
the  passing  of  this  act,  make,  draw,  give  or  execute  any  note,  bill  or 
mortgage,  for  any  consideration,  on  account  of  which  the  eaoe  Vt 
by  the  herein-recited  acts,  (as  particularly  specified,)  by  any  one  or 
more  of  such  acts,  declared  to  be  void,  and  such  person  shall  actoallf 
pay  to  any  indorsee,  holder  or  assignee  of  such  note,  bill  or  Dort- 
gage,  the  amount  of  the  money  thereby  secured,  or  any  part  tbeitot 
such  money  so  paid  shall  be  deemed  and  taken  to  have  been  paid 
for  and  on  account  of  the  person  to  whom  such  note,  bill  or  sKKt* 
gage  was  originally  given  upon  such  illegal  consideration  as  sfoie- 
said,  and  shall  be  deemed  and  taken  to  be  a  debt  due  and  owiof 
from  such  last-named  person  to  the  person  who  shall  so  hare  ptid 
such  money,  and  shall  accordingly  be  recoverable  by  action  at  bv 
in  any  of  his  Majesty's  courts  of  record.' 


No.  IX. 

LIST  OF  TUB  NUMBER  OF  DAYS  OF  GRACE  ALLOWED  IN 
DIFFERENT  COUNTRIES  OF  EUROPE. 

Altona,  Sundays  and  holidays  included.     Bills  1 

falling  due  on  a  Sunday  or  holiday  must  (  .q  jg^,, 
be  paid,  or  in  default  thereof  protested  |  ^* 

on  the  day  previous,    -  -J 

America,       ......  S  dsys* 

Amsterdam,  Abolished  since  the  Code  Napoleon,  none. 
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Aniwerpt 
Berlin, 


Brazil, 


Abolished  since  tbe  Code  Napoleon,  none. 

When  bills  including  tbem  do  not  fall  dne\ 
on  8  Sunday  or  holiday,  in  which  caaef  q  ^^^ 
they  muat  be  paid  or  protested  the  day  t        ^' 
prenons,         "  •  *  3 

tlio  de  Janeiro,  Bahia,  including  Sundays, )  i  ^  * 
ftc  as  in  the  last  case,  -  j  ^  * 

3  days. 
*   none. 

>  4  days. 

none. 
12  days. 
3  days, 
none. 


England,  Scotland,  Wales,  and  Ireland, 
France,  Abolished  by  the  Code  Napoleon, 

Frankfort  on  1  Except  on  bills  drawn  at  sight.  Sun 

tbe  Maiooi  J      dayft  and  holidays  not  included, 
Genoa,  Abolished  by  the  Code  Napoleon, 

Hamburgh,    Same  as  Altona, 
Ireland, 
Leghorn, 
Lisbon  and 
Oporto, 


r  15  days  on  local,  and  6  on  foreign  bills  ;1  /«  j 

-?      but  if  not  previously  accepted,  must  >  ,  ^  *,^  ^^ 

(     be  paid  on  the  day  they  fall  due,      )  ^^  ^^^^' 


Palermo, 

Petersburgh,  Bills  drawn  after  date  are  entitled  to") 

10  days'  grace,  those  drawn  at  sight  to 
only  3  days,  and  those  at  any  number 
of  days  after  sight  to  none.  But  bills 
received  and  presented  after  they  are 
due,  are  nevertheless  entitled  to  10  days' 
grace.  In  these  days  of  grace  are  in- 
cluded Sundays  and  holidays,  as  also 
the  day  when  tbe  bill  falls  due;  on 
which  days  they  cannot  be  protested 
for  non-payment,  but,  on  the  morning 
of  the  last  day  of  grace,  payment  must 
be  demanded,  and  if  not  complied  with, 
the  bill  must  be  protested  before  sun- 
set,    -  -  -  - 

Rotterdam,    Abolished  by  Code  Napoleon, 

Scotland,       ..... 

Spain,  Vary  in  different  parts  of  Spain, — ^gene- 

rally 14  days  on  foreign,  and  8  on 
inland  bills.  At  Cadiz  only  6  days' 
grace.  When  bills  are  drawn  at  a  cer- 
tain date,  fixed  or  precise,  no  days  of 
grace  are  allowed.  Bills  drawn  at  sight 
are  not  entitled  to  any  days  of  grace, 
nor  any  bills,  unless  accepted  prior  to 
maturity,         -  -  - 


none- 


^  10  days, 
9  days,  &c. 


none. 
3  days. 


^  14  days, 
but  vary. 
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Trieste, 


VeDioe, 

VieDoa, 
Wales, 
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3  days  on  bills  dnwn  after  date*  or  any "] 
term  after  sight,  not  lees  than  7  days, 
or  pa3rable  on  a  particular  day,  bat  bills 
presented  after  maturity  mnat  be  paid 
within  twenty-four  hours.  Sundays 
and  holidays  are  included  in  the  days  f 
of  grace ;  and  if  the  last  day  of  grace 
fall  on  such  a  day,  payment  noiist  be 
made,  or  the  bill  protested  on  the  first 
following  open  day, 

6  days,  ezclusire  of  Sundays,  boHdaySy  I 
and  the  days  when  the  bank  is  abat,      | 

Same  as  Trieste, 


Sdsyi. 


GdsjB. 

Sdsys. 
Sdsys. 


Chitty,  p.  407,  8th  edit. 


No.  X. 

PERIODS  OF  USANCE  ALLOWED  BETWEEN  DIFFERENT 

COUNTRIES  OF  EUROPE. 


Ustace  between 
London  and 


Aleppo,  f  sometimes  accounted  1  1  calendar  oostb 

\    as  treble  usance,  is  J       after  date. 
Altona  is  1  calendar  month  after  date. 
America,  North,  said  to  be  60  days. 
Amsterdam,  1  calendar  month  after  iMt^ 

1  do.  da 
14  days  after  acceptance. 

2  calendar  months  after  dttfr 
1  do.  do. 

1  do.  da. 

2  calendar  months  afiar  date. 
CoMUmtinople  )    3^^ 

and  Smyrna,/  ' 

Flanders,  1  calendar  month 

France,  SO  days 

Frankfort  onl         , .  ,         -  *  «^ 

the  Maine,  J"        **  "^^  *^  «5<»ptMce. 

Florence,  f  sometimes  accounted  1  30  days 
\      as  treble  usance,      J      date. 
Genoa,  3  calendar  months  after  dst^* 

(Suted  in  Molloy  as  2  months  after  date)- 


Antwerp; 

Berlin, 

Bilboa, 

Brabant, 

Bruges, 

Cadiz, 


da 

do. 
do. 


iftcf 


1  I 


Usance  between 
London  and 


APPENDIX. 


.809" 


Geneva, 
Hamburgh, 
Holland^ 
Leghorn, 
Lisbon, 
Lisle, 

Lucca,  sometimes 
Madrid  and ) 
all  Spain, ) 
Middlebnrgh, 
Milan, 
Palermo, 
Petersburgh, 
Portugal, 
Paris, 
Rotterdam, 
Rome, 
Ronen, 
Spain, 

Trieste,        same 
Venice, 
Vienna, 
West  Indies, 
Zante, 
Zealand, 


1  calendar  month  after  date. 


1 
1 
S 
2 
1 
S 


do- 
do, 
do. 
do. 
do. 
do. 

do. 


do. 
do. 
do. 
do. 
do. 
do. 

do. 


1  do.  do. 
3  do.  do. 
3  do.  or  90  days  do. 
none. 

2  calendar  months  after  date. 
1  do.  do. 

I  do.  do. 

3  do.  do. 

1  do.  do. 

2  do.  do. 
as  Vienna. 

3  calendar  months  after  date. 
14  days  after  acceptance. 

31         do.  do. 

3  calendar  months  after  date. 

1  do.  do. 


Usance  between 

Amsterdam  and    Brabant,  France,  Flanders,  and  Holland  or  Zealand, 

1  calendar  month. 
Italy,  Spain  and  Portugal,  2  calendar  months. 
Frankfort,  Nuremburgh,  Vienna,  and  other  places  in 
Germany,  on  Hamburgh  and  Breslau,  14  days 
after  sight,  2  usances,  28  days,  and  half  usance, 
7  days. 


Chitty,  p.  405,  8th  edition. 
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ABfSlNa  BY  A  DBED  in  a  challenge  on  forgery,  610.     Effect  of  it,  ib. ;  abid- 
ing by  gunfi/ica/e,  ib.     What  held  sufficient  abiding  by,  611.     See  Forobby. 

Absxnce  of  party,  presentment  of  bill,  how  made.  In  case  of,  415-6 ;  notice 
of  dishonour  in  case  of,  501. 

AccxFTAMCE  of  a  bill  by  principal  and  cautioner,  14.  Acceptance  not  implied 
without  subscription,  43.  Promise  to  accept, — Terbal  acceptance,  effect  of 
in  England,  44 ;  in  Scotland,  ib.  Effect  of  acceptance  as  an  assignation 
when  bill  blank  in  drawer's  name,  57.  Acceptance  prior  to  drawer's  sub- 
scription, ib. ;  by  party  to  whom  bill  not  addressed,  77  ;  as  cautioner  with- 
out an  address,  ib.  Acceptance  supplies  want  of  address,  76.  Acceptance 
of  bill  drawn  per  advice,  ib. 

1.  Nature  of  acceptance,  329;  not  requisite  in  bills  payable  on  demand, 
ib. ;  bills  payable  at  sight,  ib.  ;  who  may  accept,  330 ;  see  parties,  198. 
Protest  for  recourse  on  drawee's  incapacity,  330;  acceptance  by  an 
agent,  ib.  Effect  of  taking  acceptance  by  procuration  without  notice,  ib. 
IVhether  holder  in  any  case  bound  to  take  acceptance  by  an  agent,  330. 
AccepUnce  by  party  to  whom  bill  not  addressed,  331,  183.  Bill  addressed 
to  two  persons  and  accepted  only  by  one,  331  ;  where  addressed  to  two  *'  or 
*'  either  of  them,"  ib.     What  acceptance  binds  a  company,  ib. 

2.  Time  of  acceptance,  332.  Within  what  time  drawee  must  accept  or 
refuse,  ib.  Procedure  where  acceptance  refused,  ib.  What  if  drawee  re- 
quires more  time,  ib.  Date  of  acceptance,  bow  6 zed,  ib.  Acceptance  after 
term  of  payment,  ib. ;  or  after  refusal  to  accept,  ib.  Effect  of  acceptance 
after  term  of  payment,  333.  Whether  drawee  should  accept  in  knowledge 
of  drawer's  bankruptcy,  ib.  ;  or  sequestration,  ib.  What  if  drawee  being  a 
creditor  of  drawer  has  accepted  within  sixty  days  of  drawer's  bankruptcy, 
334.  Effect  of  drawer's  death  before  acceptance,  ib.  1)^hether  acceptance 
can  be  retracted  on  account  of  holder's  fraud,  where  drawee  has  funds  of 
drawer,  ib. ;  or  where  he  accepts  for  drawer's  accommodation,  ib.  Proof  of 
holder's  fraud,  335.     Presentment  for  acceptance,  409. 

3.  ilfodle  of  acceptance,  336.  Subscription  essential,  ib.  43.  Other  proofs 
of  acceptance  in  England,  336;  promise  to  accept,  337.  Act  1  and  2 
Geo.  IV.  c.  78,  as  to  inland  bills  requiring  acceptance  in  writing,  ib.  Ac- 
ceptance of  blank  stamp,  ib.  Effect  of  the  word  "  accepted  "  without  a  sig- 
nature, ib.  Effect  of  promise  to  accept  in  Scotland,  338 ;  of  signing  blank 
stamp,  339.  When  a  party  may  be  bound  as  acceptor,  though  signature 
forged,  ib.  Absolute  acceptance,  340.  Holder  not  bound  to  take  any 
other,  ib.     Form  of  it,  ib.     Signature  where  to  be  written,  341.    Accep- 
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Unce,  on  back  of  bill,  341.  Acceptance  without  an  address,  ib.  Dau  ci 
presentment,  when  it  should  be  marked,  ib.  Presumed  date  where  iw&e, 
342.  Practice  as  to  banker's  checks  in  London,  ib.  When  necKsnyts 
mentioa  place  of  payment,  ib.  Acceptance  as  agent,  partner,  cautlcc«. 
ib.  Implied  acceptance  known  only  in  England,  ib.  Whether  iniierrcd  fr^ 
detention  of  bill,  ib.  343;  or  from  loss  of  bill  by  drawee,  343;  or  by  de 
struction  of  bill  by  drawee,  ib.  ;  or  cancellation,  ib.  Other  cases  of  socfaiC' 
ceptance,  344.  Delirery  of  bill,  ib.  Acceptance  irrevocable  when  coa- 
pleted,  ib.  Whether  drawee  may  cancel  it  before  re-deliTery,  ib.  316,  Sl^ 
Completion  of  acceptance,  346.  Effect  of  entrusting  an  accepted  bill  u>  i 
third  party  with  conditional  orders  to  re-deliver  it,  347. 

5.  Different  kinds  of  acceptance,  348  ;  Conditional,  ib. ;  exampin  cf,  '^- 
349.  How  such  acceptances  made  effectual  in  Scotlandt  34^.  Wbeoccc- 
ditions  effectual  against  indorsee,  ib.  Proof  of  indorsee's  koovlcd^  «' 
condition,  ib.  Acceptence  payable  to  drawee,  350.  Whether  bolder  boorni 
to  take  it,  ib.  Mode  of  accepting  after  drawer's  funds  are  arrested,  i^ 
Partial  acceptance,  350  ;  made  simply  or  supra  protest,  351 ;  soccptistc 
for  more  than  the  sum,  ib. ;  varying  acceptance,  ib.  ;  as  to  time^  ib. ;  F^'' 
of  payment,  ib. ;  mode  of  payment,  ib.  Holder's  duty  as  to  socb  vce?- 
tances,  ib.  Power  to  refuse  them,  ib. ;  accepunce  Jby  one  of  two  ptf** 
for  his  half,  352.  Effect  of  holder  taking  limited  accepUnce,  ib.  P"^ 
and  notice  when  necessary  to  preserve  recourse,  ib.  ;  on  varying  or  eaoi.- 
tional  acceptance,  ib.  472.  Mode  of  protesting  on  a  limited  scceptiK^ 
353.  Drawee's  ohUgatlon  to  accept,  35a  How  far  drawee  boood  to  ucffi 
a  bill  to  the  amount  of  his  debt  to  drawer,  ib. ;  cases  where  he  is  boiuui^ 
do  so  without  having  made  any  agreement,  ib. 

6.  Effect  of  acceptance,  355.     Carries  drawer's  funds  in  acceptor's  basi' 
ib.     Criterion  of  preference  between  two  bill-holders,  ib.     Raises  presrs?' 
tion  of  value  in  acceptor's  bands,  ib.     Renders  him  primary  debtor,  i^b. 
neral  receipt  presumes  payment  by  him,  ib.     How  redargued,  ib«    Trt^i^ 
tion  in  case  of  accommodation-bills,  ib.    Acceptance  by  executors,  S5Q;  P^ 
sonal  liability  by,  ib. ;  by  a  factor,  ib.    Effect  of  acceptance  as  an  admifii^ 
drawer's  signature,  ib.     Not  an  admission  of  indorser's  signature,  ib.   1^ 
sumption  of  knowledge  of  conditions  to  indorsements,  iU  360.    ^^  ^ 
accepting  in  case  of  having  accepted  a  previous  bill  of  same  tenor,  360.  * 
ceptor  how  discharged,  361 ;  by  payment,  ib.  369.    See  Payment   By^^ 
361 ;  who  may  release,  ib. ;  express  release,  requisites  of,  ib.     Bu'  ^^ 
blsnk  indorsed  by  one  of  the  acceptors,  presumed  to  be  paid  by  boU>«  <^ 
No  extinction  as  to  drawer  by  bill  transactions  between  acceptor  sod  ao*"'' 
ib.     Implied  release,  ib. ;  circumstances  inferring  it,  ib. ;  delay  to  em 
payment,  ib.    English  cases  of  implied  discharge,  ib.  363 ;  general  dunis^' 
363;   discharge  of  accommodation-bills,   364.      See  Accomroodatioo-^' 
Discharge  by  failure  to  negotiate  another  bill  given  holder  for  the  fintr  ^' 
Verbal  promise  to  pay  gives  right  to  funds  in  drawee's  bands,  368. 

7.  Acceptance  etqnra  pretest,  457 ;  when  and  by  whom  it  may  be  lOi^^  ^  * 
for  honour  of  drawer  or  indorser,  ib. ;  can  bolder  uke  it  without  their  con- 
sent, ib. ;  effect  of  it  as  to  third  parties,  ib. ;  whether  competent  on  dravc « 
failure  after  accepunce,  ib. ;  proceeds  in  Scotland  on  protest  for  non-accepf><^' 
ib.  For  whom  drawee  may  accept  st^a  protest,  ib.  Can  bolder  nfft^e^ 
ceptance  supra  protest,  458.     Whether  holder  taking  it  has  recourse  >g**'^ 


INDEX.  813 

drawer  or  iudorsers,  ib.  Whether  bolder  in  this  case  bound  to  give  notice  to 
drawer,  ib. ;  expense  of  protest  paid  by  acceptor,  ib.  Whether  holder  may 
take  accepunce  from  a  third  party  for  honour  of  drawee,  and  sue  the  drawer 
or  indorsers,  ib.  ;  where  he  takes  such  acceptances  for  the  honour  of  an  in- 
dorser,  ib.  ;  holder  taking  acceptance  for  drawer's  honour  without  protesting, 
459.  Acceptance  by  third  party,  ib.  ;  by  the  holder,  ib.  Notice  by  the  ac- 
ceptor to  the  party  for  whom  be  accepts,  ib. ;  by  the  holder  to  preserve  re- 
course, ib.  Joint  acceptance  supra  protest,  ib. ;  for  the  honour  of  different  par- 
ties, ib.  One  party  accepting  cannot  prevent  another  accepting  with  him,  ib. ; 
but  may  refitae  to  accept  with  another,  ib.  Acceptance  by  one  for  honour  of 
drawer,  and  by  anotlier  for  honour  of  indorser,  ib.  Inquiry  into  cause  of  dis- 
honour before  accepting,  460.     Effect  of  accepunce  for  honour  of  drawer  or 

•    indorser  after  knowledge  of  their  insolvency,  ib. 

8.  Fvrm  of  acceptance  supra  protest,  460.  Protest,  ib. ;  subscription,  ib. ; 
doquet,  ib. ;  instrument  of  protest,  461 ;  transmitted  immediately  with  notice, 
ib. ;  necessary  for  recourse,  ib. ;  no  other  form  admitted,  ib.  For  whom  is 
general  acceptance  supra  protest  held  to  be  made,  ib.  Acceptor's  obligation 
to  the  holder,  ib. ;  conditional  on  drawee's  failure,  ib. ;  conditional  acceptance 
supra  protest  of  bill  being  duly  protested  and  refused,  effect  of,  ib.  462.  Ac- 
ceptor's obligation  to  the  other  parties  subsequent  to  him  for  whom  be  accepts, 
462 ;  his  relief  against  parties  prior  to  him,  ib.  Notice  requisite  to  preserve 
his  recourse,  ib.  472>3.  Rights  of  a  holder  who  accepts  supra  protest,  463. 
Effect  of  acceptance  by  drawee  after  acceptance  supra  protest,  ib. 

Acceptance  in  course  of  trade  not  challengeable  under  1696,  c.  5.  695. 

AcCEFToa  of  a  bill,  1.  His  liability,  355,  et  seq.  How  discharged,  361,  etseq. 
Acceptor  of  accommodation-bill,  bis  primary  liability,  356,  357,  365 ;  how 
discharged,  364,  el  seq.  How  indemnified,  367  ;  where  he  pays  a  bill  not 
bearing  for  value,  404 ;  where  acceptance  for  drawer's  accommodation,  ib. 
Acceptor  <i^pra  protest,  notice  by,  459 ;  his  obligation  to  holder,  461 ;  to 
other  parties,  462 ;  his  relief,  ib.  Notice  by  acceptor  of  dishonour,  effect  of, 
498.  Claim  against  acceptor,  579.  Whether  he  is  liable  for  re-exchange, 
601,  ef  seq.     See  Acceptance,  Payment. 

AccOMMODATlOK  BiLLS  and  Notes,  effect  of,  in  hands  of  onerous  indorsee,  21, 
104.  Primary  liability  of  acceptor  of,  356,  365.  Presumed  for  his  accommo- 
dation, 356.  Effect  of  bill  accepted  blank  to  onerous  holder  in  knowledge  of 
its  being  an  accommodation,  357.  How  presumption  of  value  disproved,  ib. 
Proof  in  England  of  acceptance  without  value,  ib.  ;  where  bill  given  holder 
for  special  purpose,  ib.  ;  effect  of  accommodation-bill  placed  with  bankers  as 
a  security,  358  ;  cases  in  which  holders  liable  to  exceptions,  ib.  Acceptor  of 
accommodation-bill,  how  discharged,  364;  whether  by  giving  time  to  the 
'drawer,  being  the  person  accommodated,  ib.  Cases  in  which  acceptor  held 
not  discharged,  365,  366.  Mode  of  securing  acceptor's  indemnity  at  grant- 
ing bills,  366.  Drawer's  obligation  to  indemnify  the  acceptor  on  proof  of  the 
accommodation,  367.  Acceptor's  right  of  retention  of  drawer's  money,  ib.  Ap- 
plication of  this  doctrine  to  prescribed  bills,  ib.  Notice  of  dishonour  of,  when 
necessary  to  preserve  recourse,  517  ;  to  drawer  where  bill  for  drawee's  accommo- 
dation, ib.  ;  principle  of  this,  ib. ;  where  drawer  has  signed  for  accommoda- 
tion of  acceptor,  518;  where  payee  and  indorser  has  accommodated  the  maker 
of  a  note,  ib.  ;  effect  of  knowledge  of  maker's  insolvency  in  such  case,  ib,  ; 
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where  a  party  hat  indorsed  for  granter's  accommodation  a  sole  ptyabk  to 
bimseir,  knowing  granier^s  bankruptcy,  619.  Where  a  party  ligot «  ptjee 
andindoner,  taking  effects  from  maker  for  security,  ib.  Notice  DCccKvy  to 
drawer  where  he  signs  for  accommodation  of  iodorser,  ib. ;  and  in  ill  oxi 
unless  where  for  drawer's  accommodation,  ib.  Neglect  of  notice  or  oegoiii* 
tion  aa  to  indorser,  not  excused  by  want  of  effects  in  drawee's  bands,  6^  ^l ; 
where  indorser  signs  for  accommodation,  knowing  that  all  the  psrticB  except 
one  have  also  so  signed,  521,  519.  Where  party  baa  signed  a  bill  in  vbid 
drawer's  and  acceptor's  names  fictitious,  522.  Claim  of  party  signing  font- 
comnodation  against  others  so  signing,  ib.  Party  accommodated  is  not  i>- 
charged  by  release  or  indulgence  to  the  other  partici^  545.  IndolgaKeto 
party  liable  in  relief  to  the  others  does  not  discharge  them,  517.  £ffKt  ^ 
writ  or  oath  of  obligant  in  an  accommodation-bill  after  prescriptaoa,  61  < 
Transference  of  accommodation-bills  not  challengeable  under  169^  6^'* 
unless  for  cross  billsi  693 ;  or  where  acceptor  baa  obtained  a  teraritj  o^ 
bankrupt*!  estate,  ib.  Effect  of  mutual  accommodations  in  bankruplqi  '^ 
Cross-bills,  ib.  et  M0q,  See  Bankruptcy. 
AooouNT,  doqueted,  proof  of  debt  by,  after  sexennial  prescription  of  bill,  633. 

PreMribed  account  camiot  be  set  dF  against  a  bill,  762. 
Aoccm ITLATION  of  interest,  not  in  general  competent,  152 ;  when  allowed  b; 
practice  of  banken  as  to,  ib. ;  on  advances  by  agent,  ib.  $  after  deannniWi 
602 ;  in  ranking  under  a  sequestration,  740. 
AcKNOWLBDaMBNT  of  debt  not  subject  to  sump  as  a  note,  3i;  wbenbcUi 
waiver  of  negotiation  of  bill,  524 ;  effect  of,  to  interrupt  sexennial  pmcnptks. 
037  j  not  sufficient  if  within  the  six  years,  639. 
Act  of  Pakliamsnt.     See  Sututes. 

AcTioir  and  oiugence  on  bills  and  notes,  549.  Origin  of  sumniaiy  0t^ 
ib. ;  on  foreign  bills  by  act  1681,  c.  20,  ib. ;  extended  to  inland  bUU  bT>^ 
1696,  c.  36,  550 ;  farther  extended  and  made  to  include  promissory-aoio  ^ 
12  Geo.  III.  c.  72,  551.  Effect  of  these  sUtutes  as  to  somoary  dil>r^ 
against  parties  to  bills  and  notes,  ib.  Summary  diligence  wben  tfii^f^ 
552.  Requisites,  ib.  Registration  of  protest  within  six  months,  ib>  '^ 
from  which  six  months  computed,  ib.  Right  of  holder  to  summsiy  ^Sipf^ 
when  bill  not  accepted  has  been  protested  only  for  non-payment,  ib.  B^k^' 
competent  after  six  months  where  no  registration  of  protest,  553.  ^"'^ 
charge  into  a  libel  when  incompetent,  ib.  Summary  diligence  oooipc^ 
only  for  sums  in  the  bill,  ib.  On  what  subscription  it  is  competent,^' 
by  an  agent,  ib. ;  by  a  company  firm,  ib. ;  what  if  partnership  denient"^' 
whether  competent  on  subacription  by  agent  having  written  procunu^  *'.' 
or  on  subscription  of  Other's  name  by  his  son,  555 ;  where  bill  ufi^ 
tinted  or  forgery  proved  instanter,  ib.  556 ;  not  competent  on  promiM  to 
eept,  556 ;  or  on  bankers*  drafts,  557 ;  or  on  a  lost  bill  or  note,  ib. ;  f<^ 
bill  drawn  in  parts,  one  of  which  aubscribed  by  certain  obligants,  sod  one  iV 
others,  ib. 

Attum  amd  diBgmoB  to  whom  eompdeiU,  558 1  to  any  penoo  ^^     / 

fade  m  tUuh  to  a  bill  or  note,  ib.     In  what  cases  it  may  proceed  in  ^^ 

or  against  a  company  for  a  bill  or  note  due  to  or  aubscribed  by  ibcv.  ^^ 

where  company  sues  under  a  descriptive  name,  ib. ;  where  indivtdusk  ***" 

sue  as  partners,  ib.  ;  billa  or  notes  granted  by  or  to  individuals  dttoi^'* 
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office-beavers,  ib«  560 ;  whether  diligence  or  action  competent  by  iodiTidual 
partners  on  bill  payable  to  the  firm,  561.  Joint  stock  banking  companies,  how 
they  may  sue  or  be  sued  under  7  Geo.  IV.  c.  67,  ib.  Diligence  or  action 
on  bill  to  firm  consisting  of  two  names,  563.  Bight  of  a  prior  indorser  to 
diligence  or  action  on  scoring  subsequent  indorsations,  ib.  Incompetency  of 
this  where  there  b  a  receipt  on  the  bill  to  another  indorser,  564.  Relief  of 
party  paying  on  receipt  against  preTious  parties,  ib.  Diligence  by  one  party 
where  protest  taken  in  name  of  another,  ib.  Effect  of  receipt  on  protest,  565. 
When  competent  to  an  assignee,  566;  whether  to  a  drawer  who  pays  on 
drawee's  failure,  567.  Can  a  drawer  or  co-acceptor  take  it  by  assignation  to 
secure  his  relief,  568.  Effect  of  indorsement  after  action  raised,  iU  }  or  after 
summary  diligence,  569.  Registration  of  receipt  along  with  protest,  ib.  Dis- 
charge by  a  holder  bow  far  effectual  against  bis  indorsee,  ib. ;  or  to  the  party 
discharged,  ib. 

Prpcsdun  by  action  or  dih'gence,  571 ;  by  action  under  stet.  6  Geo,  IV. 
c.  120,  ib.  Summons,  ib. ;  must  be  eiplicit,  ib. ;  by  summary  diligence, 
572.  Protest,  time  and  form  of,  ifau  ;  registration  of,  573;  time  for,  ib.  Can 
it  be  extended  and  registered  in  name  of  a  party  who  did  not  take  it,  ib*  Ef- 
fect of  decree  of  registration,  574^  Erasure  in  protest,  ib.  Whether  mandate 
necessaiy  for  recording  protest  or  diligence  where  creditor  abroad,  ib.  575. 
Agent  when  entitled  to  raise  diligence,  575»  Horning,  caption,  576.  Poind- 
ing and  arrestment,  ib.  Adjudication,  ib.  Inhibition,  577.  Arrestment  in 
medkaiiou  /uffCf,  ib.  Diligence  on  bank-notes  and  bankers'  notes,  ib.  Sus- 
pension of,  bow  competent,  578. 

Clawu  agmtut  the  moerd  partiea  by  action  or  diligence,  579 ;  recourse 
by  parties  who  have  paid  against  other  parties,  ib. ;  against  indorser  without 
claiming  againat  drawer  or  prior  indorsers,  ib. ;  effect  of  acceptor  or  granter 
becoming  the  holder's  executor,  580.  Diligence  or  action  competent  to 
holder  against  all  the  parties  at  once,  ib. ;  effect  of  payment  by  one,  ib« 
Right  of  party  paying  to  assignation  of  debt  and  diligence,  ib.  Whether 
bolder  after  payment  may  allow  diligence  to  go  on  in  his  name,  ib.  581 ; 
effect  of  offer  of  payment  by  a  third  party,  581 ;  assignation  to  party  paying 
when  demandable,  ibb  |  effect  of  partial  payment  by  one  as  to  amount  de- 
mandaUe  against  the  others,  582 ;  where  not  marked  on  the  bill,  ib. ;  when 
marked,  ib. ;  claim  of  reUef  by  party  who  bas  paid  against  other  parties  is 
distinct  from  any  claim  on  the  bill.  ib. ;  partial  payment  by  drawer  or  ac- 
ceptor, 583 ;  competency  of  continuing  action  against  one  party  after  pay. 
ment  by  another,  ib. ;  of  suing  one  co-obligant  without  calling  the  other, 
584  ;  of  suing  one  partner  without  calling  others,  ib. ;  retention  of  one  bill 
for  payment  of  another,  584.  Circumstances  in  which  holder  barred  from 
proceeding  against  acceptor,  ib.  Bill  signed  by  firm  must  first  be  demanded 
against  the  company,  585 ;  recourse  against  the  partners,  ib.  What  if  com- 
pany dissolved  before  bill  due,  ib.  Claims  on  bankers*  drafts  against  the 
drawers  or  indoners,  ib.  Summary  diligence  against  the  several  parties,  ib. 
586.     See  Diligence. 

Suma  rtcwerabk  on  bills  and  notes,  586.  Principal  sum,  ib. ;  where  bill 
or  note  payable  by  instalmeiits,  ib. ;  interest,  587 ;  bow  claim  for  interest  re- 
gulated, ib.  it  seq. ,-  exchange  and  re-exchange,  593 ;  damages  and  expenses, 
605.     Proof  against  the  several  parties  to  bills  or  notes,  and  mode  of  proof  in 
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diligence  or  action,  607.  Defences  egminst  cUums  on  bills  ud  oolei.  6A 
Bills  and  notes,  how  attached,  669.  See  Interest,  Excbsage,  Duufa. 
Expenses,  Defences,  Prescription. 

AoDRns  of  bills,  76.  Where  written,  ib. ;  want  of,  supplied  by  accepiiBa 
ib. ;  by  letter  of  adrice,  77.  Bill  addressed  to  A  or  B,  and  seopied  ^! 
by  A>  ib. ;  acceptance  by  party  to  whom  bill  not  addressed,  ib. ;  tcnpcca 
aa  cautioner  without  an  address,  ib.  How  bill  presented  where  Boa^dns. 
411. 

AoJUBiCATiox  on  bills  and  notes,  576. 

ADMisfiuuTT  of  witnesses  in  actions  on  bills  and  notes,  616. 

Admissiov,  judicial,  of  debtor,  whether  superaedes  other  proof  oa  pfocriNs 
bill,  649. 

Atmcm,  drawing  of  bills  as  per  letter  of,  77.  When  drawee  in  sslctj  to  9ca['- 
ib. 

AoKMT,  drawing  bills  in  his  own  name  for  behoof  of  a  company,  whether  oxb- 
pany  liable,  218,  219.     Procuration  to  grant  or  indone  bilb  isd  co^ 
820 ;  cannot  be  deroWed  by  the  agent  on  another,  ib. ;  how  oooiti&iMl,  J- 
et  mq.  i  bow  terminated,  224,  227.    Effect  of  different  modes  of  tosuatt^ 
in  relation  to  third  parties,  225,  226;  effect  of  parties'  knowlcd^o^"^ 
nation  of  mandate,  ib.     Agent  will  not  bind  principal  unless  be  sign  is  ^' 
name,  227.    When  agent  personally  Uable,  228.    When  he  has  rdicf  ig*>^ 
principal,  229.     Agents  for  goTernroent,  how  far  liable,  ibi  ^   ^^ 
missioners  under  an  Act  of  Parliament,   liability  of,  for  bills  t^  ^ 
signed  by  them,  230.     Agent's  personal  liabiUty  for  bUIs  indoi^  ^  ^ 
own  name,  though  on  his  principal's  account,  231 ;  aod  for  coostiui^^ 
money  placed  with  banker  in  his  own  name,  ib. ;  but  not  when  bill  uka-: 
principal's  name,  ib.    Duty  of  agent  in  negotiating  bills,  409.   Ac'  ^ 
misapplication  of  securities  lodged  with  agenta,  &c.  262.    'Whctbtf't? 
cable  to  Scotland,  ib.     Indorsation  "  per  procuration,"  270.    f^^^ 
agent  indorsing  simply,  ib. ;  mode  of  indorsing  by  agents,  ib.   ^^ 
holder  bound  to  take  accepunce  by  an  agent,  330.     Payment  to  9ps^  ^' 
Whether  principal  may  countermand  payment  where  pay^  agent,  o*^ 
not  exfacU  of  bill,  372 ;  to  law  agent,  373 ;  agent's  warrant  to  receive  ?^^ 
ment,  ib.     How  far  agent  remitting  by  bills  is  responsible,  3S7;  «^'* 
deposito  money  in  his  own  name,  ib.     Failure  of  agent  after  officrisf  r 
ment  of  bill,  on  whom  is  the  loss,  439.     Agent  by  procurstioo*  *^ 
summary  diligence  competent  on  subscription  by,  554;  when  9^^ 
Utled  to  raise  diligence,  575.     Principal's  claim  on  agent's  ^^^^ 
his  property  is  distinguishable^  721,  ti  asy.     Where  remittance  eoo^^ 
with  agent's  funds,  724 ;  where  conrerted  into  new  form,  725;  «^ 
purchases  in  his  own  name  with  principal's  money,  726 ;  where  ^ 
with  bills  to  pay  goods,  727.    See  Bankruptcy,  Banker. 

Alien  KirKirin,  bills  drawn  by,  during  war,  effect  of,  118^  216;  orttf*?*^ 
here  and  indorsed  by  alien  there,  118;  bills  by  British  subject  ia«^-^' 
country,  119. 

ALUNAnoMB  in  fraud  of  creditors,  challengeable  under  1621,  c  18f  ^^^' 

under  1696,  c.  5,  688. 
Altieation  of  bills  and  notes.     Whether  bill  with,  though  Toid  ••  •  *^^^^' 

may  be  eridence  of  the  original  debt,  36.     Effect  of  signing  bili  irAff*^ 
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or  room  left  to  allow  alterations,  70.  Who  liable  for  alteration  of  a  banker** 
check,  71.  How  far  alterations  can  be  made  in  bills  and  notes  before  or  after 
deliTery,  and  their  effect,  179  ;  alterations  at  common  law,  ib. ;  made  after 
issuing,  179 ;  in  date,  ib. ;  must  be  Tisible  ex/ifCM,  ib.  ;  made  by  erasure, 
180,  184.  Proof  of  vitiation,  180,  note  2,  181,  note  1.  What  alterations 
are  accounted  material.  180»  181 ;  immaterial  183.  Deletion  of  receipti 
for  partial  payments,  184.  Alteration  to  correct  mistakes,  lb. ;  proof  of 
such,  185.  Effect  of  the  stamp  laws  on  alterations,  ib. ;  when  new  stamp 
not  requisite,  ib.  186 ;  when  indispensable,  ib. ;  where  alteration  makes  a 
new  obUgation,  186.  When  is  a  bill  or  note  held  to  be  issued  in  reference 
to  alterations,  187.  Proof  of  alteration  before  issue,  189 ;  how  defence  of 
alteration  pleadable,  612. 

Amticitatioii  of  interest,  152. 

ArraaiiTicB  fee,  not  in  indenture,  bill  for,  l^. 

A rpBoraiATioif,  specific,  of  bills  and  notes,  when  a  restriction  upon  indorsation, 
259,  260,  261.  Where  this  appears  ex/aeie,  260.  Act  against  misappli- 
cation  of  securities  lodged  with  agents,  Ac.  262 ;  whether  applicable  to 
Scotland,  ib.  Effect  of  remittance  for  specific  appropriation  in  case  of  agent*s 
bankruptcy,  723,  724,  726.     See  Bankruptcy,  Indorsee. 

Aainsas,  bills  deposited  with,  16. 

AaiVfeSTiMirr  of  bills  and  notes,  how  far  competent,  290.  Rules  on  this  sub- 
ject»  ib.  291.  Decisions,— as  to  arrestment  in  acceptor*s  hands,  291,  292 ; 
in  hands  of  indorsee  holding  bill  for  lndorser*s  behoof,  292,  293.  Draft  in 
favour  of  creditors  effectual  to  payee,  294 ;  may  be  assigned  but  not  arrested, 
ib.  Law  as  to  arrestment  of  promissory-notes,  295.  When  is  arrestment 
competent  in  hands  of  drawer  or  indorsers,  295 ;  arrestment  in  acceptor's 
hands  combined  with  exhibition  and  sequestration,  ib.  669.  Pari  passu  pre- 
ference of  arrestments  within  sisty  days  before*  or  four  months  after  bank- 
ruptcy, ib.  670.     Preference  of,  after  four  months,  670. 

AssioiTATiON  of  funds  by  accepUnce  of  bill,  57  «t  seq.  355.  Date  from  which 
it  is  effectual,  66.  By  delivery  of  bill  or  note,  174.  Criterion  of  preference, 
ib.  355.  Where  efieis,  not  oioney,  are  in  drawee's  hands  and  arrested,  176. 
Ncmm  dMi  in  a  draft  deposited  with  bankers  to  get  payment,  177.  Fk>e- 
ference  of  such  assignment  to  airestment  of  money  due  by  drawee,  but  not 
yet  payable,  ib.  Where  drawee  owing  less  than  sum  in  the  bill,  178.  Whether 
assignation  necessary  to  carry  dividends  on  bills  and  notes,  256 ;  necessary  to 
carry  diligence,  264 ;  competency  of,  after  payment  by  drawer,  265.  Assign- 
ment of  funds  of  drawer  in  drawee's  hands  by  indorsation,  289.  Assignation 
by  marriage  of  wife's  bills  to  husband,  and  against  him  of  bills  due  by  her, 
212,  213;  by  drawee's  verbal  promise  to  pay  out  of  a  particular  fund,  368. 
EflF^t  of  payment  by  assignment  of  effects  where  assignment  reduced  on 
bankruptcy,  389.  Diligence,  when  competent  to  an  assignee,  566  •  where 
protest  in  name  of  cedent,  ib. ;  where  protest  included,  ib.  Assignation  after 
horning,  warrants  caption  in  assignee's  name,  ib.  Assignation  by  marriage, 
ib. ;  right  of  executor  as  an  assignee,  ib.  When  assignation  demandable  by  a 
party  paying,  580, 581.  Bcmafide  onerous  assignee  excepted  from  act  1621, 
c.  18,  682.  When  assignations  held  completed  in  reduction  on  1696,  c.  5, 
709.     Assignations  for  debts  contracted  at  the  time^  711.     See  Delivery. 

Attornby,  payment  to,  373. 

3f 
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Danubs,  duties  paid  by,  for  re-iMtting  notes,  9^  Power  of  rc-iMUf  mib 
after  peyment,  41.  licence  payable  byi  to  rt^ima^f  48.  When  Mk  far 
alteraiUmt  on  a  check,  71.  When  they  may  take  disoount  vhboet  mrj. 
li&  Their  eomnisHon  on  bills,  147;  when  ueurioua,  148  $  rale  of  it,  i^ 
149.  Practice  of,  aa  to  aocnnralation  of  Intereat,  158.  Checks  ea  laikfli, 
their  nature  and  peculiarities,  191.  Deposits  with,  bow  operated  ea,  183; 
cannot  retain  bills  delivered  for  negotiationy  for  drmwer  or  indoraer's  difct,  fii 
Lien  of,  over  accommodation-bills,  358 ;  effect  of  their  paying  a  impoRi 
dieck,  374.  Whether  Ibble  in  repetition  of  money  paid  by  niitslM  sadff 
a  forged  indorsation,  375.  Their  liability  for  mistaken  applieMioaofsMKT 
lodged  with  them  to  pay  a  bill,  374 ;  for  paymant  of  lost  cktdt  brf<n 
it  is  due,  376.  Payment  by  checks  on,  388.  I^yment  mto  taskm'ic* 
count-current,  how  imputed,  393.  Banker  diseountiog  forged  sectftWi 
his  relief  against  indorser,  408.  Time  for  presentment  of  biUs  sod  iirt«»> 
436,  437.  Banker  first  refusing  and  afterwards  offering  to  pay  «Im  bi& 
sent  off,  43a  Marking  by  banker  on  bill  that  payment  to  be  nsdc^  499. 
Notice  by  banken  of  non-acceptance  or  non«payment  where  agceci  bdih  w 
drawer  and  acceptor,  473 ;  marking  on  bill  of  notice  having  been  giv0«  ^^ 
of,  481.  Time  allowed  to  banken  for  notifying  dishonour,  48A.  BObo' 
notes  remitted  to,  effect  of  bankruptcy  on,  788$  bills  deposited  or  di»ool<'t 
ib. ;  remittance  for  special'  purpose^  ib.  ;  without  apodal  instrveissi^  ^' 
entered  short  in  banker's  bockn,  731.  Where  mnittor  has  a  cuntntscwe^ 
738;  long-dated  exchanged  for  short-dated  bills,  733.  Bills  not  sppiepi^ 
784i  Banker's  power  over  bills  or  notes  eatmsted  to  him,  736 ;  irbA* '*'"'' 
sstion  blank  or  absolute,  ib. ;  where  payable  to  bankisr  fin*  iadorser*iaff,i^i 
or  where  Indorsed  to  be  credited  to  the  indorscr's  aocouDt»  ib.  Uea  of  btfkev 
ib. ;  what  advances  it  covers,  ib. ;  when  it  does  not  apply,  737 ;  Wlb^"*^ 
appropriated,  ib. ;  disconnted  or  given  as  secoritias,  ib. ;  Itft  flir  dii^>^  "* 
not  discounted,  739.     See  Bankruptcy.  , 

BAMK-HOtES,  documents  styled  such,  193 ;  privileges^  wbara  issocd  bj  Bie^ 
Enghuid  and  Bank  of  Scotland,  ib.  Issued  by  Bank  of  England ;  ^ 
they  were  a  legal  tender  under  37  Geo.  I II.  c.  45,  and  other  f*'''^'^]^ 
ib.  1 94.  Are  now  on  same  fooling  in  this  respect  with  notes  of  priraiebtfk''' 
194.  Liability  to  stamp  duty,  38,  33.  Eiemptions,  SH,  Notes  a^  f^ 
able,  83,  34.  Re.issuable,  34.  Diligence  upon,  549.  Lost  or  i«ol^  ^ 
notes,  whether  person  claiming  on,  bound  to  prove  value,  31 1*  ^^^^^^^^1 
session  of,  presumes  property,  313.  See  Lost  or  Stolen.  Cuttfaig  ^'  ^  TT 
for  transmission  by  post,  43&  Summary  diligence  on  bank  notes,  577.  ^ 
petency  of  poinding,  685.  Payment  by,  not  challengcabla  iisdcr  )M  ^ 
695.  . 

Bankkrs*  Notes,  in  vrfaat  they  resemble  promiasory-notes,  198.  NoM**^ 
by  goldsmiths  acting  as  bankers,  Ib.  Statute  of  Anne  regardiBf  '''^  .| 
Notes  issued  by  banken  aa  cash.  193.    Stunp  lawa  regarding  them,  f^' 

.  48.     When  considered  as  cash,  194;  finder  of,  when  liable  ^^^\^ 
195;  restrictions  in  issuing  then  as  cash,  ib.     How  recourse  preser^ 
they  are  not  taken  as  cash,  ib ;  re.iasuiog  of,  34.     Diligence  ope0>  ^ 
577.     Payment  by,  not  challengeable  under  1696,  c  5,  695. 

Bank  Post  Bilu  payable  after  sight,  no  days  of  grace  allowed  on,  ^^ .    . 

Bankeuft,  bills  by,  as  a  preference  for  concurrence  to  odoipoaitloo,  )^  ^ 
of,  whether  competent  to  prove  debt  alWr  sexennial  prescription,  ^ 
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Miiption  of  bankrupt,  665-6 ;  bow  divested,  669 ;  paymenU  by  or  to,  eflTcct 
o€,  708.  Ditcharge  of  under  a  scquettration,  effect  of,  777 ;  effect  of  decree 
of  oesno,  778 1  effect  of  diecharge  in  one  country  as  to  debts  due  in  another, 
ib.     See  Bankruptcy. 

Banceuftcy*  effect  of,  in  diaaolving  mandate,  225 ;  of  mandant,  ib. ;  of 
mandatary,  ib.  Dieeolution  of  partnerebip  by,  245.  Whether  drawee  should 
accept  bill  after  drawer's  bankruptcy,  333 ;  bankruptcy  of  drawee  no  excuse 
for  want  oi  presentment,  439 ;  or  for  want  of  protest,  455.  Notice  of  dis- 
honour, how  to  be  given  on  bankruptcy  of  drawer  or  indorscr,  600«  501. 
Ranking  in  bankruptcy  and  discharging  debtor,  effect  of,  as  to  release  of  pos- 
terior obligants,  535;  concurrence  in  statutory  discbarge  or  composition, 
596-7.  Effect  of  bankruptcy  on  bills  and  notes,  665  ;  distinction  between 
bankruptcy  and  insolvency,  ib. ;  description  of  bankruptcy,  ib.  666.  Bank- 
rupt's title  to  his  estate,  real  and  personal,  not  affected  by  mere  bankruptcy, 
666.  Whether  bills  or  drafts  given  by  a  purchaser  to  a  seller  can  be  recalled 
or  eonntermanded,  where  seller  fails  before  delivery  of  goods,  ib. ;  or  where 

-  banker  gives  short*dated  for  long-dated  bills,  and  acceptors  in  latter  fail,  ib. ; 
where  such  bills  or  drafts  are  in  hands  of  onerous  indorsee,  667.     Whether 

'  draft  countermandable  by  notice  to  drawee,  or  withdrawal  of  funds,  ib.  Case 
of  remittance  to  London  by  agent  in  Edinburgh,  where  notice  anrives  of  Lon- 
don banker's  previous  failure^  668.  Exchange  of  notes  under  an  agreement, 
whether  may  be  insisted  for,  notwithstanding  a  party's  insolvency,  669.  How 
bankrupt  may  be  divested,  ib. ;  poinding  and  arrestment,  ib.  Bills  and  notes, 
how  atUched,  ib.     Sequestration  under  54  Geo.  HI.  c.  137,  670. 

Bankrupt's  power  over  bis  property,  especially  bills  and  notes,  672.  Pay- 
ments by  and  to  a  bankrupt,  valid,  if  not  ftaudulent,  ib.  When  they  are  held 
fraudulent,  ib. ;  where  term  of  payment  has  come,  ib. ;  where  it  has  not  ar- 
rived, ib.  ;  where  bankrupt  continues  in  the  administration  of  his  estate^  673. 
Law  aa  to  payments  after  sequestration,  ib.  How  far  an  insolvent  or  bank- 
rupt can  transfer  bills  and  notes,  ib.  Effect  of  mere  insolvency^  ib.  Circum- 
stances inferring  fraud,  674.  On  whom  is  proof  of  insolvency  and  want  of 
oondderatlon,  ib.  How  proved,  ib.  When  is  the  right  good  to  a  second  in- 
dorsee, 675.     Bills  given  as  an  inducement  to  agree  to  a  composition,  ib. 

Act  1621,  c.  18,  against  deeds  by  insolvents,  676  ;  its  enactments,  ib.  Who 
may  challenge  under  it,  677.  Gratuitous  obligees,  ib.  Prior  creditors,  ib. 
Deed  challenged  must  have  been  granted  to  conjunct  or  confident  persons, 
ib. !  who  are  held  such,  678.  Proof  of  consideration  on  grantee  where  he 
is  coi^nnet  or  confident,  ib.  What  consideration  may  consist  of,  ib.  Eflbct 
of  narrative  of  deed  as  granted  for  value,  679.  Granter  must  be  insolvent, 
680 ;  when  insolvency  presumed  at  date  of  deed,  ib.  Summons  must  state 
insolvency,  ib.  Holder  bound  to  prove  the  contrary,  ib.  Effect  of  delay  in 
challenge  as  to  the  amu  probandi,  ib.  Payments  do  not  fall  under  the  act, 
681.  Form  of  challenge,  ib. ;  whether  competent  by  exception  or  reply, 
ib. ;  competent  only  to  the  Court  of  Session,  ib. ;  application  of  it  to  bills 
and  notes,  lb. ;  to  what  extent  third  parties  are  protected,  662 ;  bona/ide 
acquirers,  ib.  Knowledge  of  the  objection,  ib.  Effect  of  the  challenge,  683 ; 
sets  free  the  fimd  to  all  creditors,  ib. 

Second  Irtmeh  &f  the  ad  1621,  against  deeds  in  prejudice  of  diligence  lie- 
gun,  688 ;  provirions  of  the  act,  ib. ;  its  application  to  bills  and  notes,  684  ; 
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to  what  kind  of  diligonee  itroUtet,  684 ;  does  not  affect  monej  pAjiMnti,  ib. 
What  deeds  it  affecU,  685  s  does  not  affect  securities  for  new  debUornki 
for  ready  money,  686.  What  diligence  entitles  to  challenge,  ib. ;  nnt  bft?e 
been  begun,  ib. ;  and  firee  from  objection,  ib. ;  and  followed  oat  teapotm, 
687.  I>ebtoT*s  insoWency  mnst  be  notorions,  or  known  to  the  receiTCf  of  tbe 
deed,  ib.  Who  take  beneat  by  the  challenge,  ib.  What  eflfoct  hasitipiBA 
third  parties,  ib.  688. 

Att  1696,  e.  5,  as  extended  by  64  Geo.  TSL  c  137,  agunst  aUcitlKH 
within  sixty  days  before  or  after  bankruptcy,  688.  Nature  of  die  <1^ 
challengeable,  ib.  Indorsation  of  bills  and  notes,  ib. ;  draft  by  bsnknptoa 
his  debtor,  689 ;  acceptance  for  an  iUiquid  debt,  ib. ;  drawing  siidiBdoi9ii& 
ib. ;  effect  of  the  presumption  of  value  in  bills  or  notes  in  jeferencs  to  ebl- 
lenge,  ib.  tt  nq.  ;  deUvery  of  bOls  and  notes  with  blank  indonemnt,  6d6, 
691.  Transference  of  accommodation-bills  not  under  the  act,  691;  ^ 
when  they  are  granted  for  cross  bUls,  693  \  or  where  acceptor  bss  oMia^ 
a  security  over  bankrupt's  estate,  ib.  Challenge  of  liquidation  oTdcto  l? 
granting  bills  or  notes,  693 ;  where  it  confers  a  security,  ib. ;  boodi  d  tfi- 
roboration,  694. 

ExeqaUmBfrom  the  act,  695.  PaymenU  in  cash,  ib. ;  by  naty  ^  ^ 
notes  or  bankers'  notes,  ib. ;  acceptance,  indorsations,  drafts,  or  de&Tvy  *^ 
blank  indorsement  in  course  of  trade,  ib.  Analogy  of  the  £n^  ^""^ 
law  on  this  point,  ib.  697.  Payments  in  course  of  trade  by  or  to  taokr^it. 
how  defined  by  6  Geo.  IT.  c  16,  ib. ;  provisions  of  the  act,  ib.  Lav  »  "^ 
settled  in  Scotland,  698 ;  paymenU  or  remittances  to  a  current  accoimt,  i^' 
indorsation  for  discount  and  payment  of  single  debt,  ib. ;  payment  <^"'^^ 
due  by  draft  on  London,  ib. ;  by  check  on  banker  or  bill  st  diicooB'''' 
date,  ib.  Exceptions  from  this  doctrine,  ib. ;  where  parties  intend  to  ff^ 
a  security,  699.  Cases  held  as  evasions  of  the  act,  ib. ;  ^^^'^"'"^^ 
second  bill  for  payment  of  a  fonner  after  its  protest,  700.  Vslidity  d  ^ 
and  notes  granted  in  payment  of  purchases,  701 ;  where  they  sre  inteD(U« 
create  securities,  703.  Cases  on  that  subject,  ib.  Exemption  from  ^i^ 
of  biUs  for  notm  debUa,  704.  CanUoner  joining  for  old  debt  and  ff^ ' 
security  for  his  relief,  705.  Where  such  transaction  an  evasion  ot  o" 
ib. ;  how  such  transaction  challenged,  ib.  Drafts  and  indorsations  to 
tioners  in  relief,  706.  .^ 

Iktte  of  the  deedt  ehaUengeahU^  707.     Computation  of  the  sixty  dsji. ' 
Time  when  deed  "  made  and  granted,"  ib.     When  deed  held  to  be  <^ 
pleted,  709 ;  dispositions — assignations,  ib. ;  drafts  and  indorsations,  '^^ ' 
ceptances,  711 ;  assignations  for  aooa  diiWta,  ib. ;  case  of  security  ^^^''^ 
713 ;  or  not  completed  when  loan  was  given,  ib.     Money  advanced  ob  ^ 
delivered  but  not  indorsed,  ib.     Case  of  a  special  security  stipulated  t» 
completed  at  time  of  the  loan,  713 ;  must  be  completed  without  ^'^^^  '^. 
Effect  of  general  stipulation  to  grant  security,  715.    AppliostioB  ot 
doctrine  to  bills  and  notes,  ib.  # 

Proceu/or  challemgmff  under  act  1696,  7 16.     Title  to  pursue,  ib.    ^^ 
the  action,.  717.     Effect  of  the  reduction,  ib.     To  what  eifoet  deed  ^ 
though  reduced  as  to  the  challenging  creditor,  ib.    Who  get  benefit  bj 
challenge,  718.    Bestitution  of  value  given  for  the  deed  chaUeags^  ^^' '  ^ 
far  it  extends,  719 ;  where  creditor  has  given  up  a  security  on  Ui^  ^  .. 
reduced,  ib.     Does  it  affect  a  bill  or  note  in  hands  of  a  htmafide'^oi^^'^ 
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BiUs  or  notes  deposited  with  bankrupt  for  another  party,  721.  Owner's 
claim  for,  ib. ;  where  deposited  for  a  specific  purpose,  ib. ;  where  distinguish- 
able from  bankrupt's  property,  ib.  ;  where  they  are  invested  in  a  new  form, 
722.  Factor  taking  bills,  ke.  in  his  own  name,  723  ;  when  they  are  at  first 
mixed  with  agent's  funds,  but  afterwards  separated,  724.  When  they  are  dis- 
tinguishable though  diverted  from  their  original  purpose,  725 ;  result  where 
agent  gets  constituent's  money  and  purchases  bills  or  goods  in  his  own  name, 
726.  When  the  principal's  right  of  property  is  reserved  or  renounced,  727  ; 
considered  with  reference  to  the  case  of  a  banker,  728 ;  bills  or  notes  dis- 
counted by  him,  ib. ;  remitted  for  a  special  purpose,  729,  730 ;  sent  without 
special  instructions,  730 ;  entered  short  in  his  books,  ib.  Remittance  of  bills 
to  a  current  account  how  to  be  applied,  732 ;  appropriation  of  certain  bills  to 
retire  others,  ib. ;  circumstances  inferring  appropriation  or  otherwise,  733. 
Exchange  of  long-dated  for  short-dated  bills,  ib. ;  when  the  former  are  con- 
sidered as  impropriated  to  the  latter,  or  transferred  to  the  banker,  734. 

Powers  of  a  factor  or  banker  over  biUs  and  notes,  736.  Transference  to 
third  parties,  ib. ;  when  power  of  transference  restrained,  ib.  Lien  for 
balance  due  by  constituent,  ib. ;  what  advances  it  covers,  ib. ;  when  it  does 
not  apply,  737  ;  bilk  discounted  or  given  as  securities,  ib.  738 ;  or  specially 
appropriated,  737.  Interest  on  discounted  bills  how  far  covered  by  lien  over 
other  bills,  738 ;  banker's  claim  on  discounted  bills,  ib. ;  for  his  general 
balance,  ib. ;  no  lien  on  bills  left  for  discount,  but  not  discounted,  ib. ;  ex- 
tends over  aH  other  bills  whether  indorsed  to  him  or  not,  739  ;  his  lien  over 
unindorsed  bills  not  transferable,  ib. 

Effect  of  bankruptcy  or  insolvency  on  the  daims  arising  against  the  bank- 
rupt estate  for  bills  and  notes,  740.  Holders  ekdm,  ib. ;  extent  of  it,  ib. 
Accumulation  of  interest  on  it  in  a  sequestration,  ib. ;  where  interest  sti- 
pulated in  bin,  741  ;  exchange  and  other  damages,  ib. ;  claim  on  bills  and 
notes  discounted  by  him  or  bought  for  an  undervalue,  ib. ;  or  received  as  a 
donation,  ib. ;  or  granted  for  his  author's  accommodation,  and  given  to  him 
in  security,  ib.  742 ;  he  may  claim  on  these  for  their  full  amount  against 
third  parties,  742 ;  but  against  his  author  only  for  his  actual  debt,  ib.  743. 
Case  of  goods  consigned  by  a  debtor  in  security  to  his  creditor,  and  after- 
wards sold  to  the  debtor  who  gave  bills  for  the  price — extent  of  the  credi- 
tor's claim  on  the  price,  743.  Claim  on  future  debts  under  a  sequestration, 
ib.  Case  of  bond  or  bill  payable  by  instalments,  where  the  instalments  have 
been  ranked  as  ftituro  debts — ^to  what  extent  diligence  may  be  pursued  for 
the  balance,  744 ;  creditor  in  such  debt  may  petition  for  sequestration,  ib. ; 
holder  may  sue  for  the  full  amount  against  the  other  obligants,  745 ;  unlesr 
a  dividend  has  been  paid  or  declared  on  one  estate,  before  he  has  ranked  on 
the  other ;  effect  of  this  circumstance,  ib. ;  deduction  of  partial  payments, 
ib.  746  ;  law  of  England  as  to  deduction  of  payments  In  ranking,  748.  Scot- 
tish rule,  ib. ;  claims  on  bills  or  notes  granted  by  a  company,  749 ;  two  bills 
drawn  by  company  on  one  acceptor,  with  separate  indorsements,  ib. 

Claims  of  obligants  inter  se,  750.  No  obligant  can  rank  on  the  estate  of 
another,  unless  there  is  a  surplus  after  paying  the  holder,  751 ;  claim  of 
relief  in  that  event  by  posterior  against  prior  obligants,  ib.  Such  obligants 
may  claim  as  contingent  creditors  against  drawer  and  indorsers,  while  accep- 
tor  solvent,  752. 
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Effect  of  eounier  daims  on  or  against  bUls  and  iiotet,  753.  Con^coMtun, 
its  natnre^  ib. ;  when  competent,  ib. ;  not  Readable  in  tiitpciHioB  «r  ndr- 
tion  after  decree  on  one  of  the  debti,  ib. ;  does  not  iqpply  in  csm  of  depoeii, 
755  •  or  in  case  of  factor,  ib. ;  what  if  (actor  haa  a  dd  endam  taaaaaka, 
ib. ;  or  deab  in  his  own  name,  756.  CompensalMa-reteBtioB  ai  bet««6 
company  debta  and  those  of  individual  paitnen^  757  i  daring  the  lobttUDee 
of  the  company,  or  after  its  diMolation,  ib. ;  case  of  one  comjpsBy  tn&^ 
under  two  firms,  759.  Effect  of  creditor  selecting  one  compaar,  ib.  C» 
pensation  or  retention  cannot  be  pleaded  on  claims  acquired  friadslcidT, 
with  the  view  of  pleading  them  after  debtor's  bankruptcy,  760 ;  Dotsi  (A  o 
insolvent  bank  bought  at  under  value,  761.  Case  of  the  partner  of  s  «ffi- 
pany  taking  an  indorsation  to  a  con^tany  bill  after  granter  iosolveat,  to  eea- 
pensate  a  private  debt  of  his  own,  761 ;  compensation  on  a  preicribedK- 
.  count,  ib.  Law  of  England  as  to  aet  off,  ib. ;  right  of  retention  in  kcb^ 
of  contingent  or  cautionary  obligations,  763.  Cross  bills  and  notes,  dtA^ 
in  Scotland,  ib.  766  ;  in  England,  765,  766.  Case  of  Naime  o.  Cnoitoiia, 
767  ;  of  Curtis  e.  Chippendale,  769 ;  result  when  cross  biUs  an  excktfT^ 
expressly  for  each  other,  773 ;  where  not  so  exchanged,  ib.  dteq'i  i'^ 
tance  not  for  the  drawer  s  accommodation,  but  for  a  third  party  who  la*  f^ 
value  from  the  drawer,  ia  onerous  as  to  thelatter,  777.  Effect  of  boobopt' 
discharge  under  a  sequestration,  ib. ;  effect  of  ee$tio  bommmi,  776 ;  »  ^ 
charge  in  one  country  as  to  debts  ip  another,  ib. 

Bammm  having  power  to  re-issue  notes,  34.  Compoaitaon  by  Bank  of  E>P|^ 
for  this,  ib.  Pnty  paid  by  other  banks,  ib.  Joint  Stock  BanUsg  Ct^f'^ 
how  to  sue  or  be  sued  under  7  Geo.  lY,  c.  67,  561. 

Bbabbb,  bills  and  notes  payable  to,  62.  Transferable  by  delivery,  ib.  BoUtf  * 
right  in  them,  94,  96.  Bankers'  notes,  192,  BiUa  blank  iadof«e<iiR^ 
payable  to  bearer,  371. 

BiUjB  OF  ExcBAHGE  and  PromUiOfy'notmf  their  nature  and  deicriptK'i'i 
Parties,  ib.  How  transferred,  ib.  Indorser  and  indorsee,  ib.  S.  To"^ 
rence  by  indorsee,  2.  Foreign  and  inland  bills,  ib.  Payment  of  bOh ' 
Scotland,  how  summarily  enforced,  ib.  Privileges  of  foreign  and  ioM  ^ 
ib.  3  ;  of  promiasory-notes,  3.  Privileges  of  foreign  billa  in  EnglM  '^  ^' 
and  promissory-notes,  4 ;  assimilation  of  the  English  and  Seottiih  Uw » 
privileges  of  bills  and  notes,  ib. 

Quaiili€$  and  requuitet  of  biUt  md  noUf,  e.  No  particular  fonn  of  «^ 
necessary,  ib.  Cases  in  England  as  to  the  constitution  of  bills  and  ^^^, 
yrhMi  documents  held  as  bills  or  notes  in  England,  ib.  7.  ^^^^'"'^'"'^w 
•uoh  doooments  in  Scotland,  7.  Bill  drawn  by  drawer  on  himself  v^  . 
Ibrent  designation,  ib.  8.  Writing  eaaential  to  bills  and  notes,  9  >  "*^  **]! 
pencil,  ib. ;  must  be  for  money,  not  commodities,  ib. ;  must  be  p*!*^  '^ 
events,  9 ;  and  not  contingent,  ib.  Effect  of  provision  for  payment  fro0  ^ 
dfle  fund,  ib.  Stipulations  as  to  payment  which  have  been  held  toi  e^ 
gent,  10.  Law  of  England  on  this  point,  ib.  Cases  in  which  doeiv^^ 
as  an  asttffnmeni,  ib.  Efbet  of  separate  qualification  of  bills  or  notfl«i  ^f\ 
or  parole,  18.  Effect  of  extraneous  clauses,  13.  Acoeptanoe  •>  ^l^^ 
and  cautioner,  14.  Stipulation  for  interest  from  date  or  term  of  p*}*^ 
ib.     Stipulation  of  a  penaUy,  16.     BiUs  deposited  witii  arfa&Um,  ih> 

Limtlafsoa  of  hiUi  and  notu  at  commercial  doemmeiUg,  17.     VifV  ^^ 
nation  jnorfia  cotifa  by  bill,  18.     Bill  payable  after  acceptor's  death,  ib* 
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with  mbstitntion  of  hein,  19.  Donation  mio*  vuxn  by  bill,  20.  Diitinction 
between  grtmiimg  and  mdorwaiumf  as  a  donation,  ib.  Draft  on  a  banker  ai  a 
donation,  21.  Aeoeptaace  of  bills  for  behoof  of  wife  and  children,  ib.  Ef- 
fect of  bills  granted  as  donations  in  hands  of  indorsees,  ib.  Whether  parole 
proof  of  donation  competent,  22.  Bills  payable  on  a  eerimn  but  remote  event, 
28.     Indefinite  term  of  payment,  24.     Payment  by  instalments,  ib. 

JFarm  and  omutUnHim  ofhSleand  notet^  26.  Stamp,  ib.  et  aeq.  See  Stamp. 
Exemptions  from  stamp^uty,  30.  Bill  containing  terms  of  agreement  be- 
tween landlord  and  tenant,  stamp  for,  37.  Beqmsite  of  enbeer^Oum  to  bills 
and  notes,  43.  What  if  drawer  s  name  in  body  of  bill  hidograph  of  himself, 
ib.  Acceptance  not  presumable  without  subseription,  ib.  Law  of  England 
as  to  Teibal  or  implied  acceptance,  44.  Effect  of  pronuse  to  accept  in  Scot- 
land, ib.  Subscription  most  be  in  writing,  45.  Pencil  writing,  ib.  May  be 
by  notaries,  ib.  Subscription  by  initials,  46,  47.  Requisites  of  such  sub- 
scription, ib.  Snbscription  by  mark,  48.  Proof  of  practice,  49.  Cases  on 
tids  point,  49,  et  eeq.  No  summary  diligence  on  subscription  by  initials  or 
mark,  47,  51.  Whether  competent  on  notarial  subscription,  48.  Subscrip- 
tion must  be  absolute,  52.  Bill  wanting  drawer's  subscription  or  payee's 
name,  effect  ot,  ib.  66.  Where  name  in  body  of,  or  indorsed  on  the  bill,  53. 
Whether  executor  or  representative  may  fill  up  his  own  name  as  drawer,  54, 
67.  Whether  such  bills  will  ground  summary  diligence,  ib.  Where  blank 
not  filled  up,  55.  Subscription  as  acceptor  to  blank  bill  stamp,  66.  Power 
of  holder  in  such  case,  ib.  Snbscription  by  acceptor  prior  to  drawer,  57. 
Bight  of  person  in  tiM>  ex^bcie  of  the  bill  to  summary  diligence,  ib.  Assig- 
nation of  funds  by  acceptance  of  bill  blank  in  drawer's  or  payee's  name,  ib.  et 
eeq.  Exceptions,  69.  Bills  accepted  abroad,  ib.  Written  abroad  and  ac- 
cepted in  Scotland,  ib. 

JDate  oi  bills  and  notes,  requisite  of,  60.  See  Date.  Flaee  where  made, 
whether  essential,  69.  Smn  how  inserted,  69.  When  both  in  figures  and 
words,  which  is  the  rule,  ib.  Omission  of  the  word  **  pounds,"  ib.  Effect 
of  signing  a  bill  blank  in  the  sum,  70 ;  or  with  room  for  adding  to  or  altering 
it,  ib.  Alteration  of  sum  in  banker's  check,  71.  Sum  must  be  fixed,  ib. 
Term  of  payment,  ib.  Whether  necessary  to  specify  it,  ib.  Construction  where 
no  tenn  spedfied,  ib.  72.  Different  modes  of  specifying,  72.  Place  efpay^^ 
ment  not  indispensable,  ib.  See  Place.  Request  to  pay  necessary  .only  in 
bills,  73.  Where  inserted,  ib.  Is  absolute  in  inland  bills,  ib.  Form  of,  in 
bills  consisting  of  sets,  74 ;  when  drawn  on  more  than  one  party,  75.  See 
Coqjunctiy  and  SeverBlly.  Addreee  to  drawee  where  written,  76.  Want  of, 
supplied  by  acceptance,  ib. ;  by  letter  of  advice,  77  ;  procedure  in  such  case, 
ib.  BOX  addressed  to  A  or  B,  and  accepted  only  by  A,  ib.  Acceptance  by 
party  to  whom  bill  not  addressed,  ib.  Acceptance  as  caotioner  without  an 
address,  ib.  Bills  drawn  per  advice  can  they  be  accepted  or  paid  till  letter  of 
advice  arrives,  ib.  Directions  to  place  to  account  whether  necessary,  78. 
Payee* e  name  whether  requisite,  79.  Note  payable  to  one  person  or  another, 
ib.  Blank  in  payee's  name,  ib. ;  may  be  filled  up  by  any  holder,  80.  Effect 
of  fiand  in  filling  it  up,  81  •  Error  in  spelling  it,  ib.  Indorsement  of  payee's 
name  by  diflforent  person,  ib.  Where  payee's  name  applicable  to  two  persons, 
(iaher  and  son,  82.  What  sufficient  to  point  out  payee,  ib.  Bills  or  notes 
payable  to  bewer,  or  a  certain  person  as  bearer,  ib. ;  payable  to  a  fictitious 
person  or  order,  ib.     Law  of  England  regarding,  82,  et  eeq.    Whether  such 
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bUb  may  be  ctelmed  on  in  ScoOumI,  64.     Fictitioai  dgabg  or  WaniBg, 
whether  forgery,  85.     Bilk  payiMe  **  to  ocdar,"  ib.    ITheChv  thw  im« 
reqniiite  to  give  power  of  iodonementy  ib.    Bide  in  Seodud,  ib.;  m Em- 
land,  ib.     *'  Value  reeelved,"  euiMlrucUon  iO,  &S^dtmq.    See TalKiem- 
ved.     *' Value  in  aeoonnt,"  92.    Loft  or  itolen  faiUa  or  notes,  94.  BBnod 
notet  extorted,  101.     See  Illegal  Couidenlion.     Utory  hi  bill  tnanrtwa 
145,  «t  mq.     See  Umry.    Bulei  by  which  bflb  and  notet  are  eoailnBd  nd 
to  reoeiTe  effeet,  156.    Bemedy  where  granted  in  one  eountry,  wadWf^ 
or  action  raised  in  another,  ib.    Where  granted  in  one  plaoe,  and  pa^" 
another,  156.    Lex  hci  MNtfraete*,  157 ;  whether  it  regobtet  the  node  d 
prooff  159.    See  Constmetion.    Dettyery  of  bUU  and  notet,  whea  utuiain. 
159.     SeeDeUrery.    AUeratioDt  on  biUt  and  notes,  179.    See  Attnttkai^ 
Partiet  to  billt  and  notet,  who  nay  be,  198.     Mode  of  beeoadfls  tpiiti, 
218.     See  Partiet.    Indortation  of  UUt  and  notes,  273.    See  ladomii* 
Acceptance  of,  329.     See  Acceptance.     Payment  of,  369.    SeeFqaat* 
Negotiation  of;  407.    See  Negotiation.    Action  and  diUgeace  on,  649.  Pi«- 
tcription  of,  625.     See  Bankn^tey. 

BuuiK  in  the  drawer't  or  creditor  s  naaM  in  a  bill,  effeet  of;  58.  Sahafiftiv 
to  a  Uank  «amp,  liability  under,  56.  See  Subeeriiition.  Blank  ia  dite<tf 
bi]l,62.  Pilled  up  by  payee,  ib.  BeeDate.  Effect  of  dgniqg  bOI  bbikji 
the  turn,  70 ;  or  with  room  for  altering  it,  ib.  Blank  in  payee*i  aane,  79; 
may  be  iUled  up  by  any  holder,  80.  Blibet  of  fraud  in  illiog  it  np,  ib.  ^^ 
indonement  of  billt  mafcet  them  payable  to  bearer,  271.  £ff«et  of  Uia,  i^ 
272.  Where  bill  or  note  lost  or  destroyed,  321.  See  Indonatioa.  ^^ 
party  algning  blank  stamp  held  at  acceptor,  339. 

Bona  FcDsa  of  indorsee,  pretomption  of,  296 ;  bona  JIde  aadgnee  oot  aActt^ 
by  1621,  c  18,  682.     See  Indorsee. 

Books,  effect  of,  on  reference  to,  at  proof  of  Tafaie  for  bill,  98,  llOi  boob  of 
debtor,  entriet  In,  proof  of  debt  by,  alter  prescription,  638. 

BoTTOMBT  Boinos  excepted  from  usury  law,  154. 

BnniBBr  at  election,  bill  for,  129. 

Bboubbaos,  charge  of,  by  bill-broker  when  not  usnriont,  148. 

Cautxohsb,  acceptance  of  bill  a^  14 ;  ailbcto  only  the  qnettion  of  rditf  o^F* 
tiet  Mfsr  t»,  75 ;  whether  cautioners  on  indorsation  may  recover  froB  ^ 
cipal,  76  $  whether  bound  after  prescription  of  bill,  where  he  does  not  iStP 
payment,  647,  648 ;  whether  he  may  plead  the  septennial  Umitatioo,  648- 
Cautioner  for  an  old  debt  getting  security  for  Us  relief  not  chaUeogc*^ 
under  1696,  c  5,  705;  drafts  and  indorsations  to  cautioner  in  relief;  7<M>* 

Csasio  BovoBux,  effect  of  decree  in,  as  to  debtors'  obligationa,  778. 

Chauahox  on  act  1621,  c  18,  676 ;  on  1696,  c.  5,  688.     See  Bankmi^ 

Chabob,  turning  of,  into  a  libel,  553 ;  when  incompetent,  ib. 

CuscKt  on  bankers,  nature  and  peculiarities  of,  191.  Exempted  fVoffi  rf»P 
duties,  ib.  31.  Conditions  of  exemption  and  penalties,  ib.  31.  Vi^^ 
between  them  and  bilk,  191.  Whether  they  warrant  summary  dihgeoc^f  ^ 
How  they  are  transferred,  192.  Effect  of  taking  them  in  payment,  ib.  162, 3^ 
Negotiation  of,  192.  Effect  of  alterationt  on,  71.  Presentment  of,  ^• 
Indorsation  of,  257.  Death  of  grantor  of,  before  payment,  372,  373.  ^ 
pidons  check,  payment  of;  374.  Whether  biU  should  be  Tetafoed  till  «^ 
paid,  374  ;  where  bUl  given  up  but  check  dishonoured^  lb. ;  where  (f«^^ 
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take*  iiAyment  in  the  banker*!  notei,  ib.  IBmb  k  dwck  pnmafiuk  evidence 
of  iiayment,  389 ;  whether  reeei^  mi^ma^tSnKtB  stamp,  ib. ;  time  for  pre- 
■entmiml  uf  baBkei*!  check,  43S,  436.  How  long  it  may  be  kept  in  circnla- 
tion,  436.  Summary  diligence  on,  whether  competent,  &57,  191,  note  4. 
How  recovered,  667,  636. 

CiBcuivoua  B^ezchange,  698,  599;  whether  drawer  liable  for.  See  Ex- 
change. 

C1JICUI.AT1011  of  banker*!  check,  how  long  it  may  be  kept  in,  436. 

CiBCUMVxirTioN  and  Fbadp  how  pleadable  in  defence,  613.  When  reduction 
neceflsary,  ib. 

Claim,  production  of,  in  prooem  of  competition,  interruption  of  prescription  by, 
632.  Claimi  in  bankruptcy  on  UUi  and  notes,  740.  Holder's  daim,  ib. 
Dividends  or  partial  payments,  when  to  be  deducted,  745-6.  Claim  of  obli- 
gaata  inier  ««,  750.     See  Bankruptcy. 

Ci^nsBS,  extraneous,  in  biDs,  13 ;  stipulation  for  interest,  14 ;  of  penalty,  16  ; 
subttittttion  of  heirs,  19. 

Cour,  payment  in,  386 ;  what  coin  presumed  where  none  specified,  ib. ;  who 
bears  depreciation,  or  benefits  by  rise  in  value  during  currency  of  obligation, 
ib.  367. 

CoJUCiBaioir,  in  discounting  biOs,  when  allowed,  147.  When  held  usurious, 
148.  For  guaranteeing  solvency,  ib.  Charged  by  merchants  as  well  as 
bankers,  ib.     Exorbitant,  ib.  149.     Proper  rate  of,  149. 

CoMXiBSioHxns  under  an  act  of  Parliament,  when  personally  liable  for  bills  and 
notes  signed  by  them,  230. 

CoMPAHT,  liability  of,  for  bills  or  notes  signed  by  the  firm,  234,  244.  Action 
and  diligence  against,  569 ;  dissolution  of,  244-5.    See  Partnership,  234,  244. 

CoicPABATio  literarum,  proof  of  forgery  by,  612. 

CoMPEirsATioH  against  indoners  not  pleadable  against  indorsee,  283;  when 
competent  against  payment  of  bills,  377.  Effect  of  compensation  by  holder, 
of  sum  due  by  him  to  acceptor,  where  bill  not  given  up  to  debtor,  395 ;  or 
where  currency  of  bill  stopped  by  holder's  bankruptcy,  396.  Pleading  of  com- 
pensation on  a  bUl,  whether  it  interrupts  prescription,  632 ;  when  held  an 
extrinsic  quality  on  reference  to  oath,  654. 

Effect  of  compensation  as  to  claims  on  or  against  bills  and  notes  in  bank- 
ruptcy, 753 ;  nature  of  compensation,  ib. ;  when  competent,  ib. ;  not  compe- 
tent in  suspension  or  reduction,  alter  decree  for  one  of  the  debts,  ib. ;  where 
both  claims  illiquid,  754 ;  compensation  de  Hqttido  m  Hqmdmm,  ib.  Whether 
bill  payable  in  one  place  can  be  set  off*  against  a  bill  payable  in  another,  ib. ; 
Betention,  when  competent,  where  compensation  not  pleadable,  ib. ;  compen- 
sation not  applicable  to  deposit,  755;  nor  to  factor's  private  debt  against 
obligations  as  factor,  ib. ;  where  factor  has  a  dd  credere  commission,  ib. ;  or 
has  dealt  in  his  own  name,  756.  Trustee  for  creditors  of  bill-holder  against 
trustee  for  drawer's  creditors  setting  off  subsequent  bills,  ib.  Compensation 
in  partnership,  767 ;  whether  private  debt  of  partner  compensable  against 
debt  due  by  company,  ib. ;  or  debt  due  to  company  by  private  debt  due  by  a 
partner,  ib. ;  idiere  company  is  dissolved,  ib.  Where  creditor  claims  only 
on  company  estate,  758 ;  where  creditor  also  sues  the  partners,  ib. ;  company 
creditor's  right  on  its  bankruptcy  to  plead  compensation  or  retention  against 
debt  due  by  him  to  a  partner,  ib. ;  co-obligants  for  a  cash-account  may  plead 
compensation  of  debt  due  by  the  bank  to  any  of  them,  759 ;  compensation 
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where  eompany  kw  ipo  finM»  ib. ;  aflfoei  of  crMtttor  ictertiBg  om  of  tkei. 
lb.  I  compeoMtion  or  ri'ifnarina  nbw  debtef  bceoaici  create  of  Umvfc'^ 
during  tolTency,  ib:  760 ;  compeinaliMbor  rwtnrtioii  oa  dafaM  MqaicdiArT 
imoWency,  760 ;  where  debtor  divested,  ib. ;  ^we  he  madrnwianfiti 
ib. ;  acquisition  of  daim  in  knowledge  of  bankruptcy,  ib. ;  dibtaipkit^- 
mpt  acquired  firom  third  party,  ib. ;  notes  booglit  al  under  nhie  lAcrtafe 
ruptcy,  761.  -Prescribed  bill  not  pleadable  in  compensatioii,  761  fi4^^ 
law  of  retention  or  set-off,  ib.     Cross-bills,  763. 

CoKFXTXHCT  of  witaeises  in  regard  to  biUs  and  notes,  616.  See  Proot 

CoMFETiTioif  between  an  indorsee  and  an  arrester,  67,  177  ;  betvecstmii^ 
holders,  866 ;  date  of  presentment  the  criterion  of  preferenos,  ib. 

GoMPOBiTioK,  acceptance  of,  by  bilWholder,  effect  o^  389 ;  efleetoi;  is  <fiK^ 
ging  original  debt,  ib.  390 ;  effect  of  biU-holder  diediaxging  dcfatflf  »  W^ 
ment  of  composition,  as  to  the  other  obligantSy  633 ;  whers  coaqMOtiapo 
▼ate,  ib.  684 ;  where  it  is  statutory  in  baaknxptcy,  634, 636,  dm-  ^'^^ 
for  consent  to,  676. 

CoMrouMo  interest,  when  usnry,  168.  Practice  of  bonkers  as  to,  ib. :  afiE^ 
making  advances,  ib. 

CoMruTATXON  of  term  of  payment  how  regulated,  379 ;  in  bills  1*7'*''"** 
tain  time  after  date  or  sight,  380 ;  montfis,  half  months,  how  essppstti^ 
361 ;  of  siity  days  of  bankruptcy  in  challenge  on  1696,  c.  ^  W 

CoHnmoK,  bill  and  notes  payable  on,  9-18.  Conditional  ladowsMSi  v^- 
acceptance,  346;  protest  of,  463;  notice  of,  472.  Conditioasl  pfl^ 
of  bill  into  a  banking  house,  effect  of,  394. 

CoitrassBD,  holding  as,  when  competent,  666. 

Coirriniirr  pcrsont*  deeds  to,  challengeable  under  1681,  676;  vhe**^ 
dent  persons,  678.     See  Conjunct  and  Confident. 

CoNrusioii,  effect  of  the  doctrine  as  to  billa,  396. 

CoxJoacT  and  confident  persont,  challenge  of  deada  to,  oodcr  Itf  ^  ^ 
676 ;  who  conjunct  or  confident,  678.     See  Bankruptcy.  , 

CoM/oNCTLT  and  sererally,  use  of  the  words  In  drawing  or  gfaatiey"|*^ 
notes,  76.  Obligation  on  the  parties  without  such  words,  ih.^o'"^ 
"  conjunctly  '*  only  used,  ib.  ;  or  where  one  of  the  parties  aceif^  **' 
"  tkmer"  ib.  Whether  the  cautioners,  on  indorsati<m  to  tbev>  'f"^. 
from  principalsi  76.  Joint  obligants  in  a  promisaory-note,  ib.  ^^'^' 
joint  obligants  not  partners,  oonjunctlyjisnd  sererally,  838.  See  Jtf>* 
ligants.    Partners. 

CcvsmaaAnoK,  illegal,  111.  Whoaffected  by,  118.  What conuecti""^ 
illegal,  ib.  1 13» «( es?*  Proof  of  consideration  in  challenge  oo  J^^^^  " 
67&     See  Value  receiTed.     Illegal  Consideration. 

CoMsiovATioai  of  sum  in  bills  or  notes  on  refusal  of  tender,  361.  H^* 
made,  ib. ;  must  be  on  prerious  tender,  ib.  Effect  of  it,  ib.  ^^ 
be  consigned,  ib.  388. 

CoHstaocTioa*     Bills  and  notes  how  construed,  166.    Where  gW^'V. 
country  and  diligence  or  action  raised  in  another,  ib.    Where  g***^^ 
one  place  and  payable  In  another,  166.     XarlbdemCraelMinocfis^^ 
remedy  for  enforcing  payment,  167 ;  whether  it  regulates  the  jnetf  ^ 
and  notes,  166. 

CoaTiKoiiicT»  bills  payable  on  a,  9,  10.  ^ 

CoaroaATioiis,  bill  and  notes  by,  816.     Office-bearen  aubacribief  ^^ 
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themaeWes  persooally  but  the  corporation,  ib.  Diligence  or  action  directed 
against  oflSee*bearers  for  the  time,  ib. 

Caanrr,  letter  of,  when  liable  to  ttamp-dutj,  88.  Rights  of  party  granting  it 
with  reference  to  the  bills  or  notes  to  which  it  applies,  429,  506.  See 
Guarantee. 

CouNTBa-cLAix  when  held  an  extrinsic  quality  in  oath  on  reference,  654. 
When  admitted  on  a  claim  in  bankruptcy,  753.     See  Compensation. 

CouNTBaMAMD  of  drafts  &c.,  whether  competent  in  case  of  bankruptcy,  666, 
et  $eq, 

CaiDiToas,  bills  granted  mfraudem  of,  123,  el  seq.     See  Bankruptcy. 

Caoss  bills  and  notes,  claims  on,  in  bankruptcy,  763 ;  when  not  necessary 
to  secure  relief,  ib. ;  rights  of  retention  and  compensation  competent  to  par- 
ty entitled  to  relief,  ib.  ;  how  they  are  of  use,  764.  Granted  in  eichange 
for  each  other,  ib.  Efidence  of  the  transaction,  ib.  Obligations  of  the 
parties  where  bills  negotiated,  765.  Where  parties  or  either  are  bankrupt, 
ib.  ;  English  doctrine  as  to  cross  bills,  ib.  x  Scottish,  766.  Case  of  Nairne 
r.  Cranstoun,  767;  Curtis  v.  Chippendale,  769.  Bills  or  notes  not  exchanged 
for  each  other,  774. 

CaowN,  neglect  to  present  bill  held  by,  effect  of,  419 ;  to  notify  dishonour 
whether  excludes  recourse,  510. 

CuTTiMG  bank-notes  in  halves  for  transmiasion  by  post,  435. 

Dakagx  and  expenses,  recovery  of,  underact  1681,  c.  80^  605;  what  they 
comprehend,  ib.     Ranking  for,  741. 

Datb  of  bills  and  notesi  requisite  of,  60 ;  in  figures  or  letters,  ib. ;  is  prolMU 
tive,  ib. ;  against  deathbed,  ib. ;  when  essential,  61  ;  when  it  regulates  term 
of  payment,  ib. ;  bow  computed  when  no  date  inserted,  68.  Blank  stamp 
with  date  affixed,  ib.  Blank  in  date  how  filled  up.  ib.  May  blank  be  filled 
up  after  subscriber's  deatii,  63,  64 ;  or  insanity,  64.  Power  of  indorsee  to 
fill  up  blank  date,  ib.  What  if  date  blank  when  action  raised,  ib.  Can 
date  of  delivery  be  ascertained  by  parole  evidence,  65.  Bills  or  notes  may 
be  dated  on  Sunday,  ib.  From  what  date  a  bill  is  efftectual  as  an  auigna- 
6on  of  funds,  66.  Rule  under  the  sequestration  act,  ib.  What  if  accep- 
tance or  indorsation  bear  no  date  distinct  from  the  drawing,  67.  Competi- 
tion between  indorsee  and  an  arrester,  ib.  What  if  bill  drawn  in  one 
country  and  accepted  in  another,  68w  What  if  the  drawer  of  a  post-dated 
bill  dies  before  the  arrival  of  the  date  affixed,  but  after  it  is  indorsed,  ibm 
Alteration  of  date,  effect  of,  179,  180.  Date  of  McrmtHm  is  probative, 
264 ;  what  date  presumed  where  none  specified,  ib.  Date  of  presentment 
rules  preference  between  two  bill-holders,  355.  Date  of  deeds  challenged 
under  1696,  e.  6»  707. 

Dats  of  grace  allowed  on  bills  and  notes*  377.  Whether  debtor  may  insist  to 
pay  before  their  expiry,  ib.  Payment  exigible  on  the  third  day,  tb.  When 
it  falls  on  a  Sunday  or  holiday  payment  demandable  on  day  before,  ib. 
Days  of  grace  allowed  on  bills  and  notes  payable  at  a  definite  term  after 
date  or  sight,  ib. ;  not  on  bills  payable  on  demand,  ib.  Whether  on  bills 
payable  at  sight,  ib.  Whether  payment  necessary  at  any  particular  time  of 
last  day  of  grace,  378.  Days  of  grace  regulated  by  law  of  place  of  payment, 
379.  Regulation  of  different  countries  as  to  days  of  grace,  ib.  380.  Days 
of  grace  added  after  expiry  of  usance,  380.     See  Usance.     No  days  of  grace 
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allowed  on  bauk-poftt  bilh  payable  after  tight,  361.      Six  dajt  fotmcriy 
given  on  bills  payable  to  the  Escim,  whether  now  allowed,  ik 

DiAVB  of  maodant,  effect  of,  in  dtMolving  mandate,  225.  Diaolntion  of  pet- 
nerihip  by,  244 ;  whether  it  requiree  notice^  S5I ;  of  drawer  of  t  billbcftrc 
acceptance,  334 ;  of  grantor  of  a  bank-check  before  payment,  378, 373; 
of  drawee  before  preeentment  of  bill  for  acceptance,  416 ;  of  tbc  cnditar  ii 
the  bill,  417 ;  of  drawee  before  preeentment  for  payment,  419;  no  cum 
for  want  of  presentment,  439.  Notice  of  diabononr  to  wbon  sndc  a 
debtor's  death,  501. 

Dkathbbo,  bills  and  notes  said  to  be  granted  on,  60.     See  Dat^ 

DsBBiiTvai^  indonation  of,  8-9 ;  whether  it  presttmes  value,  87. 

DsnoBf  whether  bound  to  accept  bills  drawn  by  his  creditor,  353. 

Dicaan  against  one  of  several  obligants  interrupts  prescription  ss  to  all,  633; 
decree  in  absence^  effect  of,  afker  prescription,  ib.  634  ;  whers  psrtj  bsuK 
by  separate  obligation,  634. 

DxraHCES  against  claims  on  biUs  and  notes,  610.  Forgery,  ib. ;  how  pk*^ 
ib.  611.  YitiaUon  or  erasure,  61S.  Want  of  consent  may  befM«<l  witiiGC 
reduction,  ib.  613.  Fraud  or  circumvention,  613 ;  when  redoctioBBccesan 
to  support  the  plea,  ib.  Turpit  eauta,  ib.  Intoxication,  ib.  Ptdm  i^ 
taiii,  614;  competent  by  exception  or  suspension,  ib.  Preocriptuo,  ^ 
Act  1681,  c  18,  676 ;  act  1696,  c.  6.  688.     See  Olgections. 

DsiiAY.  What  delay  not  sufficient  to  discharge  acceptor,  362.  hi  hv)^ 
dishonour,  486,  603.  When  excused,  510,  511.  Effect  of  delay  is  daBes? 
on  1621,  c  18,  680.     See  Indulgence,  Belease. 

DxLivBBT  of  bills  and  notes  when  necessary,  159.  When  implied  is  £agim 
ib.  Where  drawer  likewise  payee,  ib. ;  where  such  bill  given  to  dn«c<^ 
acceptance,  ib.  Bill  found  in  payee's  repositories  indorsed  after  bii  i^ 
160.  Where  indorser  alive  and  biU  hi  his  hands,  ib.  Cases  is  vhkhdf 
Uvery  held  not  completed,  ib.  BiU  blank  indorsed,  101.  Bill  or  DOte|•^ 
able  to  bearer  and  stolen  before  delivery,  effect  of,  in  hands  oi  h^f* 
holder,  ib.  Delivery  of  bills  consisting  of  several  parts,  ib.  Eft^C  of  ^ 
livery  and  obligations  on  the  party  who  makes  it,  162.  Effect  of  s(h>^ 
of  these  obligations  in  the  pboe  where  the  biU  is  drawn,  163.  Oti^^^^ 
the  party  receiving  the  bill  or  note,  ib. ;  negotiaUon,  ib.  Effeet  of  fril'*^ 
negotiate,  ib. ;  where  bill  taken  on  account  of  a  prior  debt,  ib.  Hi^on 
the  law  on  this  subject,  ib.  et  teq.  Law  of  England  as  to  necessity  of  v»- 
tiation,  165,  tt  seq.  When  a  bill  or  note  is  held  to  be  taken  hi  sstishca« 
debt,  166.  Consequences  of  taking  it  in  satisiSution,  167-169.  Ov»  ^ 
the  debt  if  biU  or  note  has  been  negotiated  and  not  paid,  170 ;  ^^*^. 
debtor  held  to  have  paid  it,  171.  Payment  by  bad  bills  or  drafts,  W  ^^ 
given  for  sum  ascertained  on  settlement  of  accounts,  174.  AMiffO^" 
ftmds  hi  drawee's  hands  by  deUvery  of  biU,  ib.  688.  What  hithiiatioo  b'A' 
sary  to  drawee,  174.  Proof  of  presentment,  175.  Such  assignmeat  csiri» 
only  funds  in  drawee's  hands,  176 ;  and  only  money,  not  effects,  ik  ^" 
earries  the  nomem  dMH  bk  a  draft  deposited  with  bankers  to  get  p«5^ 
177 ;  is  preferred  to  an  arrestment  of  money  due  by  the  drawee,  ^ 
yet  payable,  ib.  Transference  of  funds  by  indorsation,  289.  .  Wbst  tilk' 
notes  are  transferred  by  delivery,  255 ;  delivery  necessary  to  ^nsdfx^' 
256 ;  and  to  complete  hidorsee's  right,  276.  Bills  delivered  for  (fif^ 
cannot  be  retained  for  debt  of  acceptor,  lb. ;  nor  for  drawer  or  tsb^^ 
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debt  where  delivered  for  negotiation^.  976.    Delivery  of  biUa  and  notes  with 
blank  indorsement  challengeable  on  1696,  c.  6,  686,  691. 

Dekahd,  bills  and  notes  payable  on,  when  to  be  presented  for  payment^  431. 

Deituhciation,  accumulation  of  interest  by,  592.  Effect  of  denunciation, 
ib.  Requisites  of  it,  ib.  Where  it  must  be  made  to  the  effect  of  aeciimu- 
latiog  interest,  ib.  693 ;  where  debtor  abroad,  693.  Begistration  of,  ib. 
Effect  of  it  without  registration,  ib. 

Deposit  of  bills,  &c.  how  far  affected  by  depositary's  bankruptcy,  721 ;  appli- 
cation to  money  or  bank-notes,  ib. ;  where  deposited  effects  distinguishable 
from  depositary's  estate,  ib.  722-3.  Compensation  or  retention  not  pleadaUe 
in  deposit,  756.     See  Bankruptcy,  Banker,  Specific  Appropriation,  Agent, 

DEPOsrra  with  bankers,  how  operated  on,  193. 

Depreciation  of  coin,  who  suffers  by,  during  currency  of  obligation,  386. 

Designation  of  payee  whether  essential,  79 ;  of  witnesses  to  protest  not  re« 
qnisite,  449. 

Diligence,  requisite,  by  holder  of  bill  giving  notice  of  dishonour,  to  find  out 
party's  residence,  492,  416-16-18     See  Notice. 

DniioBNCE,  summary,  on  bills  and  notes,  2.  Whether  competent  on  bill  signed 
by  notaries,  48 ;  or  by  initials,  47  ;  or  by  a  mark,  51 ;  or  where  creditor's 
name  left  blank,  66  ;  or  where  the  word  *'  pounds"  omitted  in  the  sum,  69  ; 
or  where  error  in  tpelling  payee's  name,  81  ;  or  on  bill  drawn  by  husband 
and  accepted  by  wife,  206  ;  or  against  husband  for  wife's  bills  granted  before 
marriage,  212 ;  or  on  bills  granted  or  indorsed  to  wife,  at  husband's  instance, 
213 ;  or  by  an  executor  on  bills  payable  to  defunct,  231 ;  or  on  bills  signed 
by  one  partner  of  a  company,  242.  Diligence  transferred  by  assignation, 
264.  Whether  competent  on  conditional  acceptance,  849.  Action  and  dili- 
gence on  bills,  notes,  checks,  bank-notes,  649.  Summary  diligence,  686. 
Not  competent  after  six  years,  668.  Diligence  requisite  to  challenge  on  1 62 1 , 
c.  18,  686.     See  Action  and  Diligence. 

DncsAXGE,  of  acceptor,  361 ;  by  release,  express,  ib. ;  implied,  362  ;  by  pay- 
ment, 370 ;  by  prescription,  627  ;  of  drawer  and  indorsers  by  failure  in  nego- 
tiation, 407  ;  by  release  of  posterior  obligants,  532,  633.  Effect  of  discharge 
of  acceptor  or  granter  in  releasing  other  parties,  632 ;  where  discharge 
granted  on  payment  of  a  private  composition,  633 ;  Scottish  law  on  this  point, 
634 ;  where  discharge  under  statutory  bankruptcy  on  payment  of  dividend  or 
a  composition,  636,  637.  Effect  of  indulgence  to  prior  obligants  in  releasing 
subsequent  ones,  537.  Effect  of  discharge  in  accommodation  bills,  645.  Effect 
of  discharge  by  holder  as  to  hanafide  indorsee,  669 ;  of  discharge  to  a  bank- 
rupt in  excluding  the  objection  of  interest  as  a  witness,  618.  Effect  of  bank- 
rupt's discharge  under  a  sequestration,  777  ;  to  a  company,  ib. ;  effect  of  a 
discharge  in  one  country  as  to  debts  due  to  persons  in  another,  778 ;  extent 
and  effect  of  a  discharge,  how  determined,  ib.  See  Boceipt,  Belease,  Pre- 
scription, Negotiation. 
DiscoimT  on  bills  and  notes  when  it  may  be  taken  without  usury,  145.  Bill  or 
note  must  be  of  discountable  date,  ib.  Delivery  of  goods  instead  of  money 
at  over  value,  153.  See  Usury.  Banker's  lien  on  discounted  bills,  737-6. 
DisBONoux,  notice  of,  468,  €t  uq.     Proof  of  it,  477.     Time  within  which  it 

must  be  given,  483.     See  Notice. 
DiBPENSATiON  with  notico  or  negotiation,  623.     See  Waiver. 
DispofliTiom  challengeable  under  1696,  when  held  completed,  708»9. 
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DnsoLimov  of  pirtnenhip,  S44,  247.  Hitdet  of;  M7,  840, 161.  EfccloC 
252.     See  Partnenhip. 

BiviDBNDB  on  bills  and  no(My  lioir  trsufemd,  366.  When  to  hedediKteda 
nuking  in  Uidcnipioy,  745,  «t  teq.     See  Bankruptcy. 

BoQmT  to  aeeeptance  tMpra  protest,  461. 

T^WATLOV  mortU  ctntga  by  Mil,  invaUdity  of,  18 ;  talv  eieoi^  20.  Di»tisctw 
between  ffrmUing  and  mdortmg  in  donation,  ib.  I>nft  on  a  banker  in  im- 
tion,  21 .  Acceptance  of  bills  for  behoof  of  wife  and  children,  Ik  Eftctrf 
soch  bills  in  hands  of  onerous  indofiees,  ib.  Whether  parole  proof  of  daBi- 
tion  competent,  22.    Indorsation  as  a  donation,  effect  of,  in  refereaee  to  m- 

rodty,  297. 
J>BAFT8  or  orders  on  bankers  when  liable  to  stamp-duty,  31, 191.    ExeaftioM, 

ib.     Penalties,  ib.     Nature  and  pecaliaiities  of  checks  or  drafts,  191-   ^^ 
.  ment  of  biU  by,  888.     Smnmary  diligence  not  competent  on,  557.    How  re- 

covered,  ib.  586.     When  held  to  be  completed  in  reference  to  Mt  l^ 

0.5,710.     See  Check. 
BnAWEEofabiU,  1.     When  called  aeeeptor,  ib.     Obligations  on,  by  wwiiia 

bill  as  to  negotiation,  163.     How  flur  bonnd  to  accept  a  bill  to  the  saosttitf 

his  debt  to  the  drawer,  353.     See  Delivery. 
Dbawib  of  a  bill,  1.     Obligations  on,  by  deUvery,  162.     What  if  d«w«I»^ 

hibited  from  aecepting,  ib. ;  or  refuse  to  accept,  ib.     His  liability  for  f^' 

change,  699.     See  Belivery,  Beoourse. 

£pracT0,  want  of,  when  it  eieoses  neglect  to  present  or  notify  the  dhhooov^'i 

abiUornoto,  416,  469. 
EiaonoH,  sale  of  vote  or  bribery  at,  129. 
EiiDunAiicB  of  bills  and  notes,  625.     See  Prescription. 
Ebasubz,  vitiation  of  bills  or  notes  by,  180,  184;  of  indorsemeat « a«^ 

tance,  276 ;  in  extract  protest,  574 ;  defence  of,  now  pleadable,  612. 
Ebsob  in  spelling  name  of  payee,  81.     Payment  in  error,  402.    See  Vi^^ 
Eyxdevcx.     See  Proof. 
ExAKXWATioir,  Judicial,  as  to  want  of  value,  100,  107  ;  on  rehttnn^^ 

mode  of,  656 ;  questions  competent  to  be  put  to  defender,  ib.  dttq-  ^ 

Proof.  .  1 

Szoxmovs  against  indorsee  how  proved,  280 ;  against  indoner,  aot  piti- 
able against  indorsee,  281 ;  where  they  are  not  ex  fltde  of  bill  or  ■*^' *" 
payments,  ib.  ;  compensation,  283  ;  drawer's  discharge  of  acceptor,  S^- 
Exceptions  to  which  indorsee  liable,  285.     Effect  of  his  knowledge  of^ 
exceptions,  ^88 ;  how  knowledge  proved,  289.     Effect  of  todorsstiow  i*^ 
term  of  payment  as  to  this,  299.     EngUsh  law,  lb.     LimilatioBi  ^^^^ 
Scottish  law,  803.    Exceptions  pleadable  against  biUs  and  aotoi,  610.  - 
Defences. 
ExciBx,  additional  time  besides  days  of  grace,  on  bills  payable  to,  381. 
ExcHAiroB  and  Be-exchange,  693.    Nature  of  exchange,  ib.  cT  atq-  *  ^'^ 
tions  In  rate  of,  806 ;  nature  of  re-exchange,  696 ;  when  they  are  tsa^^ 
inland  bills  or  notes,  697.    Bedraft  not  necessary  to  give  a  dsitf  ^^ 
exchange,  698;  but  there  must  be  a  coone  of  exchange  between  tb0    ^ 
places,  ib. ;  if  not,  holder  can  only  claim  damage,  ib. ;  a  eircoitottt  co"'* 
exchange  is  enoi^h,  lb.  699.     LiaUlUy  of  drawer  for*  the  ''***°""''^J^ 
exchange  arising  from  successive  re-drafts  on  the  several  indoncn*  699 
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-  Claim  for  exefaaoge  and  re-dxchange  under  the  act  1681,  c.  80,  600;  when 
not  dne,  601 ;  How  recovered,  ib. ;  whether  an  acceptor  is  liable  for  re-ex- 
change, ib.  ti  9eq,  Damage  in  name  of  re-exchange  on  bill  diahononred  in 
India,  605.  Whether  drawer  liable  for  re-exchange,  if  payment  fail  by  ac- 
ceptor's death,  606.  Banking  for  exchange,  &c.  in  bankruptcy,  741.  Con- 
signation of  exchange  with  tender  of  mcmey,  881.  Alteration  on,  dming 
onrrency  of  bill,  who  affected  by,  387 ;  how  recovered,  668. 

£zscuTiov,  fummary,  on  biUs,  2.     See  Action  and  Diligence. 

EzBCUTOB,  his  right  to  bills  and  notes  of  defunct,  219 ;  and  to  indorse  them, 
ib.  263.  To  whom  they  accrue  on  his  death,  219,  220.  When  personally 
liable  for  bills  and  notes,  230,  369  ;  whether  he  b  so  where  he  continues  a 
partnership  for  an  infieuit,  241.  Cannot  use  summary  diligence  on  bills  or 
notes  payable  to  deceased,  231.  His  personal  liability  by  accepting  bill,  869. 
Whether  released  of  bill  by  payee's  nomination  of  him  as  his  executor,  364. 
Promise  to  pay  by  executor  as  drawee  of  a  bill,  effect  of,  368.  Executor 
under  a  forged  will,  effect  of  payment  to,  371.  His  right  to  summary  dili- 
gence, 666 ;  where  diligence  raised  in  author's  name,  ib. 

Szziipnovs  from  stamp-duty  on  bills,  30. 

ExpEVSsa,  amount  of,  demandable  by  creditor  on  tender  of  money,  382 ;  on 
payment  of  bill,  631 ;  how  recovered,  663,  686;  under  statute  1681,  c.  20, 
605.     What  comprehended  under  expenses,  ib.     Banking  for,  741. 

ExTXVCTiOH  of  debt  by  taking  bills  or  notes,  166.    See  Delivery. 

EzTSAifBOUS  Clauses  in  bills,  13. 

ExTBiKsic  Qualities  of  oath  on  reference,  662-4-6-6. 

Factob,  when  entitled  to  sign  bills,  223 ;  constmctioirof  general  words  in  a 
factory,  ib.  224.  Factor's  personal  liability  by  accepting  bills,  359.  Effect 
of  payment  to,  871.  Whether  principal  may  countermand  payment  where 
payee  acts  as  his  fketor,  though  not  €M  Joeie,  372.  Factor  taking  bills  in  his 
own  name,  723;  purchasing  in  his  own  name,  726.  Factor's  power  over 
bills  and  notes  of  principal,  736  ;  his  lien,  ib. ;  what  advances  it  covers,  ib. ; 
&ctor  cannot  plead  compensation,  or  retention  of  his  private  debt  against  his 
obligations  as  factor,  766 ;  what  if  he  has  a  dd  eredere  commission,  ib. ;  or 
where  he  lias  dealt  in  his  own  name,  766.     See  Agent,  Procuration. 

Feab.     See  Force  and  Fear. 

FicTiTiovs  payee,  whether  indorsee  of  bill  payable  to,  "  or  order,"  is  entitled 
to  recover,  82.  Bnle  in  England,  ib. ;  in  Scotland,  84.  Whether  signing 
or  indorsing  in  fictitious  name  is  forgery,  85. 

Fuuc  of  a  oompany,  subscription  of,  when  binding  on  the  partners,  284 ;  when 
sufficient  for  summary  diligence,  554. 

FoBBBABABCB  to  Buo  uccoptor  or  Other  parties,  no  release  of  subsequent  parties 
where  no  agreement  to  give  time,  642. 

FoBCB  and  Fear,  bills  and  notes  granted  through,  elfoct  of,  in  England,  101 ;  in 
Scotland,  ib.  102;  against  onerous  indorsee,  102.  Where  fraud  combined 
with  ftellity  of  granter,  102,  103.  May  be  pleaded  by  defence  or  suspension, 
612,  613. 

FoBsiGN  Bills,  2.  Stamps  on,  when  drawn  in  England,  29.  Notice  of  dis- 
honour of,  484,  ei  teq.     Nature  of,  694. 

FoBOEBY.  Forged  bill  in  hands  of  onerous  indorsee,  22.  Whether  signing  or 
indorsing  in  fictitious  nanfe  is  forgery,  66.    Forged  indorsement,  268.    When 
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R  party  beld  at  acceptor,  though  his  tignatiire  forged,  839.  Aceeptmce  \m% 
acceptor  from  plea  of  forgery  of  drawer's  name  againit  oneroos  koUer,  iS9. 
Payment  to  an  ezeentor  mder  a  forged  will,  effect  of,  37 1 ;  under  a  fnr*^ 
indonation,  874 ;  diligence  reqniiite  on  part  of  payer,  ih.  Paymeot  ooder 
a  forged  lignatnre,  when  not  reeoTcrable,  403.  Banker  diieoDiitiBK  forH 
aooeptance,  relief  of,  against  indoner,  lb.  Effect  of  delay  in  dainuBg  rc^ 
tion,  ib.  When  banker  boimd  to  ascertain  genoxneness  of  dgnatnre,  ib.  For- 
gery of  bill  is  pleadable  by  way  of  exception  or  suspension,  610 ;  procc^. 
ib. ;  abiding  by  tfie  deed,  effect  of,  ib. ;  abiding  by  qma^kaia,fb.i  wbitis 
held  a  snlBdent  abiding  by,  611.  Form  of  proeednre  in  snspenrioa  oe  for- 
gery, 611.     CompanOh  Bterarmm^  proof  by,  61S. 

Fbaud,  proof  of,  against  the  presumption  of  Talae  reeelYed,  93.  KVthr 
parole  proof  of,  competent  against  holder  of  bill  or  note,  95,  96,  99.  fv^ 
proof  of,  as  to  acquiring  bill  or  note,  99.  Effect  of  fraud  eomliiaed  ntk 
fodlity,  109.  Law  of  England  as  to  fraud  or  want  of  value,  104.  Scot^ 
law,  105,  108.  Bills  granted  inframdem  of  creditors,  123,  ^  m-  ^^^ 
where  holder  claims  on  lost  or  stolen  bills,  310.  Fraud  and  tssem^^^ 
how  pleadable,  613 ;  when  reduction  necessary,  ib.  Faymentt  by  or  to  t 
bankrupt,  when  held  fraudulent,  672.  Circumstances  infernng  6M  ^'^' 
Effect  of,  against  onerous  hoHaftde  indorsee,  676.  Bills  given  to  indaee  igrK- 
ment  to  composition,  676.    See  Value,  Illegal  Consideration. 

FuxNiBRnroa,  bills  or  notes  by  minor  for,  201.  What  are  neeeHvy  ia^ 
ings,  202.  Lent  money,  ib.  Law  of  England  on  this  subject,  fOS.  ^ 
nishings  to  a  wife  under  her  pn^Mftftvw,  207. 

Future  Debts,  ranking  for,  under  a  sequestration,  743  ;  creditor  bk,wK]^ 
tion  for  sequestradofl,  744 ;  ranking  on  bin  payable  by  intitahnt«*'i  ^ 

OAimro  Debts.  Bills  granted  for  wagers,  eifect  of,  ib.  Old  law  of  SeoiM 
as  to  gaming,  130.  Nullity  of  bills  or  notes  for  gaming  debti  by  9  A*^> 
c  14,  132;  even  in  hands  of  indorsees,  189,  143.  Belief  of  oneroai«>(^ 
against  cedent,  141. 

Oasstts,  notice  in,  of  dissolution  of  partnership,  effect  of,  249. 

GoTEUrifCST,  agents  for,  when  personally  liable  for  bills  and  notes  ligBtd^ 
them,  229,  230.  Commissioners  under  an  act  of  Parliament,  wbeo  pa**' 
aUy  liable,  230. 

Grace,  days  of,  377.     See  Days  of  Grace. 

GuARARTBE,  letter  of,  for  bills,  278.  To  whom  gnnter  of,  is  liable,  ib.  ^ 
of  discharge  of,  by  the  grantee,  ib. ;  not  transferred  by  indorssBMOt  of  ^ 
279 ;  nor  by  indorsement  of  the  letter,  ib.  Whether  a  guarantee  <*■  '^' 
for  due  presentment  of  biU,  429.  Notice  of  dishonour  to,  how  frr,  tad  vi^ 
what  time  necessary,  606 ;  on  whom  is  imtiB  probtmdi  of  loss,  where  theiv^ 
been  a  want  of  notice,  ib.  Discharge  of,  by  non-presentment  sad  «*b^" 
notice,  ib.  Whether  bankruptcy  excuses  non-presentment  in  relatifla  to  f** 
rantee,  ib.  What  if  notice  to  guarantee  of  aeoeptor's  ineolveney  beftx  ^^ 
due,  607.  Scottish  law  as  to  notice  to  guarantees,  ib.  When  notice  ^ 
unnecessary,  608,  609.     Effect  of  foilnre  to  protest,  ib.     See  Notice. 

Heir,  oath  of,  whether  competent  to  prove  debt  after  prescription,  638.   ^ 

stitutaon  of  heirs  in  a  bill,  effect  of,  19* 
HOLDRR  of  bill  or  note,  when  restricted  from  indorsing,  860.     His  cbn*  ^ 
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indorsatioD,  281.  Not  liable  to  exceptions  pleadable  against  his  indorser,  ibw 
Eiceptlons  to  which  he  is  liable,  285,  289.  Holder  of  bill  or  not*  blank 
indorsed  or  payable  to  bearer,  has  right  to  recoyer  payment,.  309;  but  not  it 
there  is  a  special  indorsement  after  blank  one,  unless  former  deleted,  ib.  ; 
bis  right  though  he  should  have  got  it  from  a  thief  or  finder,  ib. ;  not  bound  in 
Scotland  to  prove  a  consideration,  ib.  ;  may  recover  in  England  without  doing 
90f  but  not  safe  to  pay  lost  check  before  it  is  due,  ib.  310;  or  to  discount  bill 
to  a  stranger  knowiug  that  it  is  lost,  310.  Right  of  holder  of  lost  or  stolen 
bill  or  note,  3l\,  et  seg.  Holder's  claim  in  bankruptcy  how  ranked,  740. 
What  it  comprehends^  ib.  741,  ei  seq.   See  Bankruptcy,  Indorsee,  Exceptions. 

Holding  as  confessed,  when  competent,  658. 

Holiday,  bills  due  on,  must  be  paid  the  day  preceding,  377 ;  and  noted,  451 ; 
when  notice  of  dishonour  to  be  made,  where  time  for,  falls  on  a  holiday,  490. 

HOMOLOOATION  of  bills  Signed  by  mark,  52 ;  of  bills,  &c.  by  minors,  199, 
204. 

Honour,  acceptance  gupra  protest  for,  457.     Payment  supra  protest  for,  463. 

Horning,  letters  of,  on  bills  and  notes,  576;  warrant  of,  ib. ;  form  of,  ib. 
Append,  79(X  IndueuB  of  charge,  576,  592,  note  2  ;  caption  on  the  letters, 
^76 ;  right  of  poinding  and  arrestment  upon,  ib.  Transference  of  the  arrest- 
ed effects  by  forthcoming,  ib.  Homing  on  bank-notes  and  bankers*  notes, 
577.     Denunciation  of  horning,  its  requisites  and  effect,  592. 

Husband  and  Wife.  Incapacity  of  wife  to  grant  personal  obligations  by  bill  or 
note,  206.  Effect  of  bill  drawn  by  husband  and  accepted  by  wife,  ib.  Secu- 
rities by  wife  over  her  separate  estate,  207.  When  recourse  competent  against 
it  under  bar  personal  obligation,  ib*  How  far  personal  diligence  competent 
against  her  after  dissolution  of  marriage,  ib.  Exceptions  to  wife's  incapacity, 
ib.  Obligations  by  her  Bspraposita  negotiia  domaticia  for  necessary  furnishings, 
ib.  What  if  she  has  borrowed  money,  208.  Cannot  bind  husband  for  inte- 
rest by  bill  or  other  obligation,  ib.  Endurance  of  her  |>rapost6fra,  ib.  Re- 
call of  it,  ib. ,  May  bind  her  husband  in  business  entrusted  by  him  to  her,  ib. 
Extinction  of  her  praposUwra  on  separation,  ib.  Effect  of  her  obligations  after 
separation  against  her  separate  stock,  ib.  Competency  of  diligence  against  her 
ailer  judiaal  separation,  ib. ;  or  on  obligations  in  voluntary  separation,  after 
dissolution  of  marriage,  ib.  Law  of  England  as  to  voluntary  separation,  ib. 
Wife's  liability  for  furnishings  or  obligations  during  husband's  absence  from 
Scotland,  209 ;  or  in  the  course  of  trade,  ib.  Whether  liable  to  diligence  on 
such  obligations  during  the  marriage,  ib. ;  or  after  husband's  attainder,  210; 
or  in  any'other  case,  ib.  Law  of  England  on  this  subject,  ib.  When  is  she 
liable  in  England  for  contracts  in  the  course  of  trade,  211.  Difference  be- 
tween Scotch  and  English  law  on  this  subject,  212.  Husband'a  liability  for 
bills  or  notes  of  wife  before  marriage,  ib. ;  not  liable  to  summary  diligence  ont 
ib.  .  His  right  to  bills  or  notes  granted  or  indorsed  to  ber,  213 ;  bow  dili- 
gence obtained  on  such  bills,  ib.  Wife's  right  to  bills  granted  excluding  jvt9 
mariUf  ib.  214.  Husband's  sole  right  to  indorse  wife's  bills  or  notes,  214, 
263;  and  to  sue  on  them  alone,  214.  Indorsement  by  wife  null,  unless  in 
course  of  trade,  215 ;  or  by  husband's  authority,  215.  Holder  bas  no  right 
under  such  indorsement,  unless  against  his  indorser,  ib.  Effect  of  payment 
to  wife,  371 ;  whether  debtor  bound  to  know  of  the  marriage,  ib. 

Idiot,  or  person  under  incapacity,  invalidity  of  bills  or  notes  by,  198. 
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lONO&ANCE  of  w^nt  of  ocgotiation  of  btU,  payment  in,  629 ;  of  kgil  effect  of 
sack  fMfiBeot,  530. 

IiXBOikL  considention,  effect  of,  and  bow  proved,  111.  Who  afTected by,  1  li 
Copfracts  which  are  conddered  ill^al,  ib.  H  mq»  Wagerv,  116.  Bc^raiBti 
on  marriage,  ib.  Contracts  against  morality  or  public  policy,  ib.  U7.  Biils 
drawn  or  indorsed  by  alien  enemy  during  war,  118^  119;  by  Brifiih  sub- 
ject in  enemy's  country,  119;  for  smuggling  contracts,  120;  by  a  ba&k- 
rupt  as  a  preference  for  concurrence  to  composition,  123 ;  sgaiart  wfaan  tbe 
objection  may  he  sUted,  125;  effect  of  the  bankrupt  statute,  ib.  BiUtor 
notes  for  price  of  khips  when  null,  126 ;  or  for  price  of  spirits  to  smoootks 
than  20s.,  127.  Transactions  declared  illegal  by  sutute,  ib.  128.  M« 
note  for  apprentice* fee  not  in  indenture,  129 ;  for  gaming  debt,  I3fi,  d  lef- 
See  Gaming.  For  usurious  contracts  or  transactions,  133i  e(  seg.  See  Usun. 
Effect  of  bills  and  notes  granted  for  illegal  consideration  in  bands  of  ooems 
indorsees,  138>40,  tt  uq.  Defence  of  illegal  consideraaoo,  bow  pkaUbk 
614. 

Implied  acceptance,  342 ;  payment,  390 ;  waiver  of  negotiation,  524 

Impribomicsnt  of  debtor  no  excuse  for  want  of  presentment  of  bill,  439. 

Incapacity  to  grant  bills,  196.  Dissolution  of  partnership  by  iocapecitTot 
partner,  246.  Plea  of,  how  competent,  612.  See  Pupil,  Minor,  Wife.  ^ 
curation. 

iKDBnNiTR  term  of  payment  in  bill  or  note,  22,  23.  Sum  in  bill  indcfiiutei  ^l- 
Indefinite  payment,  bow  imputed,  where  two  debts,  one  usurioiii>  the  (^' 
lawful,  144;  rule  as  to  application  of,  in  England,  390;  in  Scotland,  391 ; 
application  of  it  to  interest,  ib.  ;  where  sureties  for  one  debt  sod  nooc  is 
another,  ib.  Accommodation-acceptors,  392.  Payment  into  a  bankcr'tcs^' 
rent-account,  393.     See  Payment. 

Indbmmity,  when  payment  by  acceptor  entitles  him  to,  404 ;  of  aooooofl^ 
tioo-acceptor,  367. 

Indorsation  of  bills  by  way  of  donation,  20 ;  with  subsequent  indorsees  de!ef^ 
whether  competent  without  new  stamp,  42.     Indorsation  of  bills  and  bo<^ 
when  necessary,  256;  whether  dividends  earned  by,  ib. ;  where  clsiin  b»^ 
on  them  under  a  sequestration,  private  trust,  or  process  of  compeUiioB,  ^ 
Indorsement  of  a  receipt  by  the  acceptor  to  the  drawer,  ib.     Conpeteocj  ^ 
indorsation  without  the  words  *'  to  order,"  257.     IndorsaUon  of  bao^^^ 
checks,  ib.     When  indorsement  nullified  by  objections  to  validity  of  bill '" 
note,  ib.     Who  may  indorse,  252*     Indorsement  by  a  person  whose  vms* 
and  surname  are  same  as  those  of  payee,  ib.     Forged  indorwment,  ib.   I'' 
dorsement  by  a  minor,  effect  of,  259.     Right  of  indorsee  under  a  frioduke: 
indorsement,  ib.     Presumption  of  indorsee's  onerosity,  ib.  ;  how  redargu*^ 
ib.     When  indorsee  restricted  from  indorsing,  ib.  260.    Bill  or  note  6^^ 
for  specific  purpose,  ib.  260.     Bill  or  note  ex  fick  held  for  another,  t^*- 
Knowledge  of  indorsee  of  specific  deposit,  261.     Bill-broker,  how  restrkt"^ 
from  transferring  bills  lodged  with  him,  ib.     Act  against  misappUcstioD  i 
securities  by  agents,  &c.  262 ;  whether  still  applicable  to  Scotbnd,  ib.  H"^ 
band's  right  to  indorse  wife's  bills,  263.     Indorsement  by  exeeutois,  ib^ 

Tvm  and  mode  qf  indonatum,  264.  Date,  ib.  What  date  prcsui^^^ 
where  none  specified,  ib.  Indorsement  after  term  of  payment,  ibu ;  sArrp"^ 
tost  for  non-acceptance  or  non-payment,  ib.  Whether  competent  after  »- 
cording  protest  and  diligence,  ib.     Competency  of  assignation  by  iodon^ 
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Qpter  payment  by  drawer,  265.  Discharge  of  bilU  and  notes  on  payment  by 
acceptor,  ib. ;  exceptions,  ib.  ^G6  ;  bills  paid  by  another  than  the  acceptor,  and 
indorsed  before  due,  268.  Can  drawer  or  payee  re-acquire  and  transfer  to  a 
third  party  by  scoring  bis  own  and  subsequent  indorsements,  ib.  Negotiabi- 
lity of  bill  till  paid  by  acceptor,  267.  Drawer's  right  of  relief  not  indorsable, 
266 ;  bis  power  of  negotiating  bill  sent  back  to  him  when  be  is  payee  or  in- 
dorsee, ib.  Whether  bill  paid  in  part  may  be  indorsed  for  the  residue,  269. 
Incompetency  of  two  indorsements  for  distinct  portions  of  the  bill,  ib.  Mode 
ofindoreemetd^  ib.  Where  it  may  be  written,  ib.  Equivalents,  ib.  Signa- 
ture essential,  ib.  May  be  in  pencil,  270.  Indorsement  per  procuration,  ib. 
Blank  indorsement  makes  bill  or  note  payable  to  bearer,  27 1.  Right  of  holder 
to  claim  on  blank  indorsement,  by  deleting  subsequent  special  indorsements, 
ib.  How  blank  indorsement  may  be  filled  up,  ib.  272 ;  person  filling  it  up 
not  liable,  unless  be  subscribe,  272.  Competency  of  action  on  blank  indorse- 
ment in  name  of  iodorser,  ib.  Full  indorsement,  273.  Different  modes  of, 
ib.  Use  of  it,  ib.  Who  can  transfer  bill  thus  indorsed,  ib.  Indorsation 
after  bankruptcy,  ib.  Restrictive  indorsement,  different  modes  and  effect  of, 
274,  275.  Conditional  indorsement,  275.  Requisite  of  delivery  to  complete 
indorsee's  right,  276.     Date  to  which  indorsee's  right  draws  back,  ib. 

Effect  of  indorsation,  277.  Obligations  on  indorser,  ib. ;  to  whom  liable, 
ib.  Indorsee's  right  tlie  same,  whether  by  special  or  blank  indorsement,  ib. 
Subscription  essential,  ib.  When  is  he  liable  for  consideration  of  bill  or  note 
without  indorsement,  278  ;  under  separate  letter  of  guarantee,  ib.  ;  to  whom 
he  it  so  liable,  ib.  Whether  such  guarantee  indorsable,  ib.  279.  Sale  or 
exchange  of  bill,  and  delivery  without  indorsement,  effect  of,  279.  How 
indorser  discharged,  ib.  Whether  indorser  for  accommodation  has  relief 
against  acceptor  also  for  accommodation,  ib.  280.  Bills  and  notes  signed 
for  a  special  purpose,  misapplication  of,  ib.  ;  effect  of,  in  hands  of  indor- 
aees,  ib.  Circumstances  in  which  indorsee  in  malajide,  ib.  Exceptions  against 
indorsee,  how  proved,  ib.  Indorsee's  claim  against  the  parties,  281  ;  not  af- 
fected by  exceptions  pleadable  against  his  indorser,  ib.  285 ;  not  subject  to 
compensation  pleadable  against  previous  indorsers,  283  ;  or  to  discharges  by 
drawer  to  acceptor,  284* ;  indorsement  for  behoof  of  creditors,  when  effectual, 
285.  Cases  where  holder  is  liable  to  exceptions,  ib.  286.  Indorsation  before 
term  of  payment,  but  after  acceptance  refused,  287.  Discharge  of  indorsers 
in  sucb  case,  for  want  of  notice  of  dishonour,  ib.  Effect  of  holder's  know- 
ledge of  exceptions,  ib.  288.  Proof  of  such  knowledge,  289.  Transference 
of  drawer's  funds  in  drawee's  hands  by  indorsation,  289.  Drawee's  obliga- 
tion to  pay  if  he  has  accepted,  ib.  Intimation  of  indorsement,  how  and  when 
necessary,  ib.  Effect  of  indorsement  in  transferring  the  funds  to  indorsee  or 
bis  order,  or  to  subsequent  holders,  290.  Onerosity  of  indorsement,  how 
connected  with  its  bonafidest  296.  Exception  in  the  case  of  donation  by  in- 
dorsement, 297.  Indorsation  after  term  of  payment,  299.  Delivery  of  bill 
without  indorsation,  when  incompetent,  309.  Whether  new  presentment  ne- 
cessary on  indorsation  after  term  of  payment,  452.  Indorsations  challenge- 
able on  1696,  c.  5,  688,  ei  seq.  Indorsations  in  course  of  trade  not  liable,  695. 
When  held  completed  in  challenge  under  1696,  c  5,  710. 
Indobseb  of  a  bill  or  note,  2.  Effect  of  bill  granted  as  a  donation,  in  hands  of 
onerous  indorsee,  21.     Forged  bill,  22.     Effect  of  plea  of  usury,  gaming 
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debCy  or  other  illegal  consideration,  against,  \3S,  ei  itq.  140.  PfcnmpuoB 
of  oneroaity  of,  259  ;  how  redargued,  ib.  Effect  of  hidome^s  knovkdge  of 
specific  depositation  of  bill  with  the  indoraer,  261.  How  ezceptiou  iguost, 
proved,  280.  His  claim  against  acceptor  and  other  parties,  281.  Mot  liable 
to  eioepUoos  pleadable  against  his  indorser,  281-285.  When  liable  too- 
ceptions,  285.  Knowledge  of  exceptions,  289.  Presumption  of  iodonce's 
oneronty  and  bonaJUea,  296 ;  bow  redargued,  ib.  Casesin  illustrstipoof  the 
rule  and  ito  modifications,  ib.  297.  Circumstances  confirming  or  diiproTia^ 
onerosity  on  reference  to  oath,  297.  Effect  of  indorsation  as  a  dooatioo  is 
reference  to  onerosity,  ib. ;  of  fraudulent  acquisition  of  bill,  ib.  Eff(^ " 
indorsation  after  term  of  payment,  as  to  exceptions  against  indoneci  ^ 
Law  of  England  on  this  subject,  ib. ;  limiutions  of  the  English  doctrine,  3)1- 
Law  of  Scotland,  903.  Decisions,  ib.  304.  Change  in  the  law  snce  ^ 
sexennial  prescripdon  by  12  Geo.  II L  c.  72,  305;  its  applicsUoa  to  il>» 
subject,  307.  Application  of  the  law  on  this  subject  to  bills  or  note  p«P^ 
at  sight  or  on  demand,  308;  or  to  bankers*  checks,  ib.;  ootsppliobletfi 
bankers*  notes  or  bank-notes,  ib.  Effect  of  conditional  acoeptaoee  igtf"t 
onerous  indorsee,  349.  Of  fraud  in  original  receiver,  675.  Notsobjcctto 
challenge  on  1621,  c.  18,  682. 

Imdoesxa  of  a  bill  or  note,  1,2;  obligations  on,  277  ;  how  discharged,  ^' 
Action  and  diligence  against,  579.  Sums  recoverable  from  him,  566, 9» 
See  Indorsation. 

IwDULOBKCB  by  holder  of  bill  to  parties  after  due  negotiation,  532.  Eflcc^^ 
giving  time  to  prior  obligant  in  releasing  posterior  ones,  537 ;  where  bow^ 
takes  new  bill,  giving  time,  538 ;  where  in  such  case  there  is  no  sgnc"^ 
to  give  time,  539.  Agreement  to  give  time  to  posterior  obligants  dtm^ 
release  prior  ones,  540 ;  or  when  given  to  one  of  several  joint  dnwen,  ^' 
ceptors  or  iodorsers,  ib.  Mere  forbearance  does  not  release,  542.  ^^^ 
of  objection  of  release  by  assent  to  indulgence,  544.  Indulgence  in  accdv* 
modation- bills,  545.  Indulgence  by  entering  into  a  trust  arrsngeocet, 
effect  of,  in  barring  holder  from  proceeding  against  acceptor,  56i  ^ 
Release. 

Ikfakt  of  referee,  whether  a  disqualification  in  reference  to  oath,  107- 

Inbibition  on  bills  and  notes,  577 ;  before  term  of  payment,  ib. 

Initials,  subscription  of  bills  by,  46. 

Inlavo  Bills,  2.  SUrop  for,  26.  Acceptance  of,  in  England,  337.  Not>^^ 
of  dishonour  of,  491.     Re-exchange  on,  597. 

Innovation  of  a  usurious  debt,  136.  Of  debt  by  taking  a  bill  or  note,  vb<B 
held  to  take  place,  166,  ei  seq.  Innovation  of  debt  by  Uking  bill  from  b«v 
company  for  debt  of  old,  246.     See  Delivery. 

Insanitv  of  a  mandant,  effect  of,  as  to  third  parties  contracting  with  mandatsrr. 
226 ;  of  a  partner,  dissolution  of  company  by,  246. 

Insolvkkct  of  debtor  no  excuse  for  want  of  presentment  of  bill,  439.  Bili^ 
and  notes,  how  affected  by,  665.  Distinction  between  insolvency  sod  btnl- 
ruptcy,  ib.  Effect  of  paymenu  by  or  to  a  party  insolvent,  672.  ^^^  ^ 
insolvency  as  a  restraint  on  debtor's  power  of  transference,  673;  vbce 
fraud  presumed,  674 ;  on  whom  is  proof  of*  insolvency,  ib. ;  it  is  r^"'^ " 
to  a  challenge  on  1621,  c.  18,  680;  must  be  notorious  at  date  of  deed,  ^*- 
See  Bankruptcy. 

iMSTALacxNTs,  bill  or  note  payable  by,  24.     Stamp  for  such  bill,  27.    Pe[^^'> 
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4n  a  note  payable  by,  146 ;  recovery  of,  586 ;  ranking  on,  under  a  ae« 
questration,  T^i. 

Instrumsnt  of  protest,  442  ;  necessary  for  recourse  and  summary  diligence, 
448>  Registration  of,  ib. ;  its  requisites,  ib.  ;  stamp  for,  ib.  449,  note  1. 
Must  not  include  several  bills,  449 ;  what  it  must  contain,  ib.  454.  Instru- 
ment of  acceptance  supra  protest,  461.     See  Protest 

iKsuaAKcc,  without  an  interest,  129 ;  of  ship  may  be  effected  by  indorsee  of 
bill  for  furnishings,  280. 

Intkrdictid  persons,  efSkci  of  bills  and  notes. by,  216.  When  such  bills  may 
be  set  aside,  ib.     Bill  accepted  blank  after  publication  of  interdiction,  ib. 

Intirkst,  personal,  in  a  bill  or  note  of  notary  protesting  it,  444.  Of  person 
proving  notice,  481.  Of  witnesses  in  isctions  on  bills  and  notes,  effect  of, 
616 ;  effect  of  release  or  discbarge,  618 ;  where  interest  equal  on  both  sides, 
619.  Can  witness  be  examined  against  his  own  interest,  622 ;  or  to  inva- 
lidate a  bill  signed  by  him,  ib. 

iMTEatsT,  stipulation  for,  in  a  bill,  14.  Stamp  requisite  for  bill  with  clause  of, 
39.  Stipulation  for  foreign  interest  in  contracts  made  abroad,  133.  Re- 
tention of,  or  stipulation  for,  when  usury,  145.  Anticipation  of,  152.  Ac- 
cumulation of,  ib.  ;  when  allowed,  ib. ;  practice  of  bankers  as  to,  ib. ;  on 
advances  by  agent,  ib. ;  in  bottomry  bonds  not  usury,  154;  claim  for,  on 
bills  and  notes,  how  regulated,  667 ;  statutes,  ib.  588 ;  when  it  is  due, 
588 ;  whether  protest  necessary,  ib. ;  when  it  commences,  589.  Whether 
due  on  bill  granted  by  a  wife  for  furnishings^  590 ;  bill  for  money  lent,  ib.  ; 
how  levied  on  bill  payable  by  instalments,  591  ;  or  <*  bearing  interest,"  590 ; 
can  it  be  modified,  591.  To  what  time  it  runs,  ib.  592.  Accumulation  of, 
after  denunciation,  592.  Legal  interest  implied,  where  not  otherwise  sti- 
pulated, 593.  Pajrments  of  interest,  interruption  of  prescription  by,  637. 
Accumulation  of  principal  and  interest  in  ranking  under  a  sequestration, 
740. 

IirTEXBVPTioif  of  sexennial  prescription,  630 ;  by  diligence,  ib. ;  requisites,  ib. ; 
must  be  a  charge,  ib. ;  by  action,  631  ;  by  whom  it  must  be  raised,  ib. ;  re- 
quisites of  the  summons,  ib. ;  suspension  not  sufficient,  ib. ;  production  of 
claim  in  a  process  of  competition,  632  ;  in  ranking  and  sale  or  sequestration, 
ib. ;  pleading  compensation  on  the  bill,  ib. ;  decree  against  one  of  several 
debtors,  633.     See  Prescription,  Minority,  659. 

Inthiation.     See  Notice. 

Ihtoxicatioh,  effect  of  bill  granted  under,  103,  613. 

Intbtksic  qualities  of  oath  on  reference,  652. 

Ibisb  Bills,  stamps  for,  29. 

Issuing  of  bills  and  notes,  alterations  on  after,  effect  of,  185.  When  a  bill  or 
note  is  held  to  be  issued,  187.  On  whom  is  proof  of  alteration  before  issu- 
ing, 189.     See  Bankers. 

Josrr  acceptance  mpra  protest,  459. 

JoncT  obligants,  their  liability  conjunctly  and  severally,  232.  Effect  of  note 
subscribed  by  two  parties  using  the  words  **  I  promise,**  ib.  One  person 
signing  cannot  bind  another,  though  bill  for  a  joint  debt,  ib.  Joint  payees  in 
biU  or  note  must  all  indorse  it,  ib.  233.  Must  they  all  concur  in  suing  for 
and  digcfaarging  it,  233.  What  if  bill  or  note  is  granted  to  the  payees  con- 
junctly and  severally,  ib.     Sec  Partners,  Conjunctly  and  Severally. 

Joint  Stock  Banking  Gompanic?,  how  to  nnc  or  be  sued,  561,  562. 
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Jonrr  trade,  how  law  of,  animflated  to  that  of  paitnenhip,  239.  IKfereace 
between  them,  ib.     See  Partnen,  Partnership. 

Knowledge  by  indorsee  of  exceptions  pleadable  against  bin,  288, 292 ;  bow 
proved,  289  ;  of  expiry  of  mandate,  effect  of,  225,  226  ;  of  fraud  of  a  part- 
ner in  binding  company  firm,  235-6 ;  of  dissolution  of  partnenhip  raper* 
sedes  notice,  250 ;  of  dishonour  of  bill  wont  supersede  notice,  494 ;  of  ras 
of  negotiation,  effect  of  payment  or  promise  to  pay  after,  527.  When  knov* 
ledge  presumed,  ib.  526.     Payment  in  ignorance,  629.     See  Nodce,  Wiim. 

Laches  In  giYtng  notice  of  dishonour,  4S6. 

Latent  objections  not  competent  against  oneroas  indorsee,  21,  203.    Sce£t 
ceptions.  Indorsation,  Indorsee. 
^  Legacy  by  bill  or  note,  ioTalidity  of,  18 ;  by  indonation  of  bill,  20;  top*Jf< 
of  a  bill,  whether  extinguishes  it,  390.     See  Donation. 

Lesion,  bow  far  pleadable  by  granter  of  a  bill,  103 ;  and  minority,  ootioiac* 
per  86  for  suspension,  199.     When  presumed,  ib. 

Letter  notifying  dishonour,  proof  of  sending,  476,  478 ;  within  what  ub^i 
483. 

Letters  of  credit,  whether  liable  to  stamp-duty,  28. 

Lsx  loci  contractus,  whether  any  effect  as  to  enforcement  of  bills  and  m(0  " 
Scotland,  157. 

Licence  to  re- issue  notes,  42. 

Lien,  of  factors  and  bankers  over  bills  deposited,  736 ;  what  adrancet  it  co*n 
ib.  When  it  does  not  apply,  737 ;  bills  discounted  or  given  as  Mcuritie. 
738.     Lien,  how  applicable,  739. 

Limitation  of  bills  and  notes  as  commercial  document*,  17.  LegMS  vA 
donations  by  bill,  18,  20.  Substitution  of  heirs  in,  19.  Indonatioo  »> 
donation,  20.  Effect  of  such  bills  with  onerous  indorsees,  21.  Lindtinea^ 
action  for  triple  penalties  under  usury  act,  155.  Of  tnlla  and  notes  by  p**" 
scrlption,  625. 

Liquor  Act,  bills  and  notes  null  under,  127. 

Loss,  of  bills  and  notes  should  be  notified  to  all  the  previous  parties,  317;  ^ 
effectual  unless  brought  home  to  the  party,  ib.  Proof  of,  where  biU  f** 
ranteed  has  not  been  duly  negotiated,  506. 

Lost  or  Stolen,  bill  or  note,  whether  holder  of,  bound  to  prove  value  g>*^ 
94,  95,  255.  Righto  of  bona  fiU  holder,  309.  Action  against  the  tbicf « 
finder,  ib.  Law  of  England  on  this  subject,  ih. ;  payment  by  banker  of  ^ 
check  before  it  is  due,  ib.  310;  notice  to  the  holder,  310.  Relaxatioa  <i^^ 
English  rule  as  to  bank-notes,  311.  Cases  in  England  as  to  bank-notei  t*^^ 
in  suspicious  circumstances,  ib.  313.  Bankers  taking  notes  without  <li>c<*'' 
tion,  313.  Probable  rule  in  Scotland  in  such  cases,  316^  317.  NoQ^^ 
loss  whether  obligatory  on  holder,  317.  Notice  not  effectual  unless  bmfi 
home  to  the  party,  ib.  Postmaster- General  not  liable  for  lost  or  tiuika  b>Ui 
or  notes,  318.  Responsibility  of  deputy-postmaster  for  undue  delivery  of  ^ 
ters,  ib.  Remitter  of  blank  bills  by  post  not  liable  to  his  employer  for  their  liA 
ib. ;  must  have  put  letter  into  Post-office,  ib.  Bill  or  note  lost  or  destrojcd  om^ 
be  negotiated,  ib.  Proving  the  tenor  of  lost  or  destroyed  bills  or  notes  ^'^ 
Right  of  creditor  on  proving  the  tenor,  ib.  Must  he  find  security  oo  chuD* 
iag  new.  bill,  ib.     Righto  of  creditor  in  lost  bill  where  blank  iodoraed  or  ptj' 
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able  to  bearer,  321 ;  what  aecurity  Decesaary  to  debtor  against  re-appearance 
of  bill,  ib.  322 ;  action  by  holder,  protest  fw  non-payment,  and  guarantee,  322. 
What  if  notes  sent  in  separate  halves  and  one  of  them  lost,  ib.  323..  Remedies 
in  England  on  loss  or  destruction  of  bills  and  notes,  323»  et  Mg.  Stat.  9  and 
10  Will.  III.  as  to  inland  bills,  326;  where  bill  has  lieen  lost  by  drawee, 
327.  IVhen  debtor  in  lost  or  stolen  bills  or  notes  is  in  safety  to  pay,  373. 
Risk  of  paying  them  before  term,  376.  Loss  of  bill  no  excuse  for  want  of 
notice  of  dishonour,  511.  Proving  the  tenor  of  lost  bill  or  note,  607; 
whether  a  copy  admissible  as  evidence  without  proof  of  genuineness  of  original, 
ib.  608. 

Mandate  to  subscribe  bills  and  notes,  220;  how  constituted,  ib.  ei  ieq,f 
bow  terminated,  224;  effect  of  death,  revocation,  renunciation,  insanity, 
bankruptcy,  ib.  225,  226.  Effect  of  payment  to  a  mandatary,  371.  Risk 
of  paying  to  mandatary  before  the  term,  376.  Whether  mandate  necessary 
for  summary  diligence  ou  bills  where  creditor  abroad,  574-5.  See  Procura- 
tion. 

Mark,  subscription  of  bills  by,  48.     See  Subscription. 

Markings  on-^ill  of  notice  of  dishonour,  effect  of,  481 ;  of  payments  of  in- 
terest or  to  account,  effect  of,  in  interrupting  prescription,  637,  638. 

Marbiaoe,  effect  of,  on  wife's  power  of  granting  personal  obligations,  206,  €t 
Mg.  Assignee  by  marriage,  his  right  of  summary  diligence,  566.  See  Hus- 
band and  Wife. 

Meditatio  Fugae,  arrestment  of  person  in,  when  competent,  577. 

Memorandum  on  a  bill  or  note,  whether  effectual  to  qualify  it,  12;  on  separate 
paper,  ib. ;  when  the  place  of  payment  is  specified  by  it,  13,  384^  385. 

MESSENOER-at-Arms,  as  indorsee  of  a  bill,  cannot  give  charge  on  it  for  himself 
and  other  indorsers,  576. 

Minor  having  curators,  or  living  with  his  father,  deeds  by,  198.  When  and 
by  whom  they  may  be  voided,  199,  204.  Deeds  by  minor  without  curators, 
or  with  their  consent,  valid  till  reduced,  199.  Incompetency  of  suspension, 
ib.  Grounds  of  reduction,  ib.  Presumption  of  lesion,  ib.  When  reduction 
barred,  ib. ;  by  homologation,  ib.  Effect  of  minor's  restitution  as  to  parties 
contracting  with  him,  200.  Exceptions  to  the  doctrine  of  restitution,  ib. ; 
bills  and  notes,  ib. ;  where  minOr  is  in  trade,  ib.  Bills  for  other  purpose, 
creditor  being  aware  of  il,  201.  What  if  bill  held  by  onerous  indorsee,  ib. 
Law  of  England  on  this  subject,  ib.  Validity  of  minor's  bilb  for  necessary 
furnishings,  ib.  What  furnishings  held  necessary,  202.  Lent  money,  ib. 
Law  of  England  as  to  bills  and  notes  for  such  furnishings,  203.  Effect  of 
minor's  false  representation  of  his  majority,  ib.  Knowledge  of  the  creditor, 
ib.  Bill  drawn  in  minority,  and  accepted  after  majority,  204.  Promise  made 
after  majority  to  pay,  ib.  ;  must  be  in  writing,  ib.  Promise  to  pay  part,  ib. 
Other  parties  cannot  plead  minor's  minority  against  an  onerous  indorsee,  ib. 
205.  Minor  may  be  payee  or  indorsee  of  bill  or  note  for  his  benefit,  205. 
Effect  of  payment  to  minor  having  curators  without  their  discharge,  ib.  How 
far  a  debtor  is  bound  to  take  a  discharge  from  a  minor,  ib.  206.  Distinction 
.between  principal  sums  and  rents  or  interest,  206.  Indorsement  by  minor, 
effect  of,  259.  Effect  of  payment  of  bill  to,  371 ;  in  relation  to  the  drawer, 
ill. 

Minority,  whether  pleadable  by  granter  of  bill,  103.     Where  minor  has  ciira- 
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tM%,  lOAr     Deduction  of  yon  of,  Irom  sexemuAl  prescriptifln,  658.  mA 
may  plead  it,  ib. 

Mistake  in  hct,  payment  from,  whether  recorerable,  402.     From  ^aa  icye- 
titioD  demandable,  where  payment  from  error  in  low,  404.    See  PfeyneoL 

Months  during  which  bill  is  current,  how  computed,  380,  381. 

Name  of  p^ee  reqoieitA  to  complete  biU  or  note,  70.      Blank  in,  ib. 

Naraatitb  of  deed  Challenged  on  1621,  c  18,  effect  of,  where  it  statts  u 
onerous  cause,  679. 

Kavy  Bills,  payment  by,  not  challengeable  undet  1696,  695. 

Neglect  to  notify  dishonour  of  bills,  when  excused,  510,  51 1.     See  DeUy. 

Negotiation  of  bills,  obligations  on  payee  as  to,  163.  Failure  in  ncgotiioci. 
effect  of,  where  bill  uken  for  a  previous  debt,  ib.  el  aeq.  History  of  the  Ibv 
on  this  subject,  164;  law  of  England,  165.  Holder's  remedy  on  i^ni)  "^ 
drawee  to  accept  or  to  pay,  407.  Requisites  of  due  nc^potiation,  ib.  iVen^ 
mad  for  acoepUmm^  409 ;  time  for,  in  bills  payable  oa  a  precise  dsy,  or  m- 
tain  time  after  date,  ib. ;  in  bills  payable  after  sight,  41 1,  ef  9tq. ;  tine  of  ^> 
414;  to  whom  and  where  to  be  made,  415.  PreaaUmmt  Jifr  ptf^  ^^^' 
ei  aeq.  Death  or  bankruptcy  no  excuse  for  want  of  presentment,  439;  n^ 
excused,  410.  Protest  fi>r  non-acceptance  and  for  non>paynaenr,  44&  I'^ 
of  acceptance  mqira  flknlest,  458,  459;  of  non-aooeptnace  and  noD>ps^« 
463.  Waot  of  notice  excused  where  drawee  has  no  eflRscts  d  drawer,  5lM^ 
Negotiation  of  aoGommodation-billB,  517.  Waiver  of  negotiation,  583.  P"^ 
of  negotiation,  615.     See  Presentment,  Protest,  Notice,  WaiTer. 

Newspapers,  notice  in,  of  dissolution  of  partnership,  effect  of,  24S,  ^^ 

NoN-AOCEFTANCS*non«payment,  protest  for,  442.    Measures  neccsisry  Id  f^ 
serve  recoune  in  case  of,  468.     See  Notice. 

NOTABIAI.  Subscription  of  bills,  requisites  of,  45.     Whether  sufficient  tot  fl» 
mary  diligeoce,  554. 

Notaby,  protest  of  bills  and  notes  by,  442 ;  presentment  by,  for  aoccposce* 
payment,  444;  must  not  hare  a  personal  interest  in  the  document,  ib. ;  «^ 
he  is  partoer  in  bank  protesting,  ib. ;  where  he  is  acceptor  of  the  biU»  ^' 
or  drawer  and  indorser,  ib.  Relationship  of,  to  the  holder,  ib. ;  eftct**" 
onerous  holder  where  notary  a  partner  of  drawer,  445.  Notary  sharing  P^ 
.  with  hank  agent,  whether  liable  to  him  for  error  in  protest,  ib.   Nblsry'«<^ 

.     to  prawnt  bill,  ib. ;  whether  sufficient  if  "taiade  by  his  clerk,  ib.    His  i^ 
in  noting  bills,  446.    Whether  another  notary  on  his  death  or  absioet  m 
give  an  extended  instrument  on  the  previous  nodng,  447. 
Notes.     See  Bills  and  Notes,  Bank-Notes,  Bankers'  Notes. 
Notice  of  dissolution  of  partoership,  requisites  of,  247.     In  what  csies  ^ 
parties  must  have  express  notice,  ib.     Notice  to  customers,  ib.  946;  ^  ^ 
public,  249.     See  Partnership. 
Notice  of  dishonour  of  bills  payable  on  day  before,  holidays,  tUtotorj  ff^ 
lation  of,  in  England,  461,  452 ;  of  acceptance  supra  protest  when  not  rcqai- 
site  by  holder,  456.     By  acceptor  of  acceptance  tapra  protest,  459,  ^^  5  * 
secure  recourse,  462.    By  holder  accepUng  wpra  protest,  ib. ;  or  taking  wt^ 
acceptance,  450.     Notice  of  payment  supra  protest,  464. 

Noik«  of  non^^MOoepUmee  or  nom-paymeni,  463.  Necessity  of,  to  P^*^ 
recourse,  ib.  Applicable  to  foreign  and  inland  bills,  ib.  Purpose  of  it,  ib- 
No  excuse  tha^want  of,  has  produced  no  loss,  ib.  Form  and  contents  o^i>^ 
ticc,  469-70-71.     Must  specify  the  bill,  472 ;  notice  of  partial  or  condtuoo*^ 
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acceptance,  ib. ;  consequence  of  neglecting  it,  ib. ;  notice  of  accepUmce  supra 
protest,  473.  Notice  required  from  bankers  where  tliey  are  agents  both  for 
drawer  and  acceptor,  ib.  How  notice  to  be  given,  ib.  Written,  ib.  Ver- 
bal, ib.  Proof  of  verbal  notice,  ib.  Place  at  wbieh  notice  to  be  made^  474 ; 
dwelling-house,  ib. ;  place  of  business,  ib. ;  what  if  shut  during  business- 
hours,  ib. ;  to  an  attorney,  475 ;  by  letter  from  one  place  to  another,  ib. ; 
by  post,  when  held  sufficient,  ib.  476 ;  rule  as  to  sending  by  a  different  con- 
veyance, ib.  477 ;  instructions  to  correspondent  to  give  notice,  477.  Notice 
by  special  messenger,  ib. ;  or  to  a  place  where  no  regular  post,  ib.  Postmaster 
putting  letter  into  wrong  box,  ib. 

Proof  of  notice,  477  ;  on  whom  it  lies,  ib.  Nature  of  it,  ib.  Whether  in- 
structable  by  holder's  oath,  478.  Proof  of  sending  letter,  ib. ;  by  entry  in 
letter  book  and  oath  in  supplement,  or  other  evidence,  ib. ;  cases  on  this  sub- 
ject, ib. ;  whether  notice  nticessary  to  other  party  to  produce  the  principal 
letter,  before  secondary  evidence  admitted,  480.  Proof  of  notice  by  marking 
on  bill,  and  oath  in  supplement,  481  ;  want  of  notice,  whether  excluded  by 
letter  from  drawer  regretting  that  bill  overdue,  482.  Indorser  claiming  re- 
course against  another,  when  not  bound  to  prove  notice,  ib. 

Time  for  giving  notice,  483;  where  bill  has  been  presented  for  acceptance 
and  refused,  ib. ;  effect  of  neglect  in  this  case  where  not  appearing  on  the 
bill,  ib.  Within  what  time  notice  necessary  in  Scotland  after  non-acceptance 
or  non-payment,  464 ;  time  of  notice  in  foreign  bUb,  ib.  What  is  held  a 
reasonable  time,  ib. ;  how. this  fixcMl  in  England,  ib.  485;  rule  in  Scotland, 
484,  485 ;  whether  necessary  by  firsb  post,  485.  Notice  of  non-payment 
may  be  given  any  time  of  last  day  of  grace,  ib. ;  where  parties  reside  in 
same  place,  ib.  486 ;  time  allowed  to  each  indorser,  486 ;  when  letter  of 
notice  roust  be  put  into  Post-office,  ib.  ;  laches,  ib. ;  where  parties  reside 
in  different  places,  487.  No  objection  that  notice  sent  otherwise  than  by 
post,  489.  How  sent  where  there  is  no  post,  ib.  Time  allowed  to  bankers 
employed  to  recover,  ib.  What  if  day  on  which  notice  must  be  given  falls 
on  a  Sunday  or  holiday,  ib.  490.  Time  of  day  for  notice,  490.  Time  for 
notice  on  inland  hHk  in  Scotland,  491.  Statute  regulating  it,  ib.  Pecaliar 
rule  in  Scotland,  ib.  Place  for  giving  notice,  492.  Diligence  requisite  to 
find  party's  residence,  ib.  Where  drawer  has  left  no  address  at  his  last 
residence,  ib.  What  is  considered  due  diligence,  ib.  493.  Circumstances 
in  which  holder  not  bound  to  inquire,  493. 

By  whom  notice  must  be  given,  494.  Knowledge  of  dishonour  not  suffi. 
cient,  ib. ;  or  notice  from  a  stranger,  ib.  Notice  must  imply  that  holder 
means  to  exact  recourse,  495.  What  notice  will  imply  this,  496.  English 
law  on  the  subject,  496.  Notice  by  one  party  to  another  accrues  to  the  in- 
tervening parties,  497.  Notice  by  acceptor  or  granter  whether  available  to 
holder,  498-4^9.  Verbal  notice  should  not  be  given  by  holder  personally, 
499. 

To  whom  notice  muet  be  given^  499.  To  all  against  whom  recourse  to  be 
claimed,  ib.  Not  necessary  to  acceptor  of  bill  or  granter  of  note,  ib.  To 
whom  to  be  made  in  case  of  party's  bankruptcy,  500;  or  death,  501 ;  or  ab- 
sence abroad,  ib.  Notice  not  requisite  to  drawer  to  charge  an  indorser,  ib. 
Notice  to  one  of  several  partners  or  joint  drawers  and  indorsers,  ib. ;  to 
drawer  or  indorser's  clerk  at  his  place  of  business,  502.  Holder's  option  to 
select  parties  for  notice,  ib.     Consequence  of  notifying  to  some,  and  omit- 
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ting  otben,  502.  Wbtt  if  indorwr  to  whom  notice  given,  gifci  aobce  ta 
the  othen»  ib.  Effect  of  notice  by  an  indoner  lo  prior  indoncrii  Dods 
18  Geo.  Ill*  c.  72,  ib.  Does  en  indoner  lose  his  recoone  igiinit prior 
parties  by  not  giring  notiee  to  them  withtn  fourteeo  days,  502-3.  Cmbod  tlu 
subject,  503.  Holder's  recoune  against  those  to  whom  be  has  gitn  notw, 
though  they  should  not  give  it  to  prior  parties,  504 ;  or  should  not  gin  it  vita 
the  fourteen  days,  ib.  Notice  beyond  fourteen  days  not  available  to  boliia. 
though  it  may  lo  the  party  giving  it,  ih.  NoUce  when  unnecemny,  505;  bo* 
far  requisite  to  a  person  transfinring  bill  by  mere  delivery  withontbdof  ipv?. 
ib.;  or  to  guarantees,  506;  hwof  England,  ih.  507;  of  Scotland,  507.  y> 
tice  to  obltgant  in  a  separate  bond,  whether  reqaiaite,  509;  wbcre  ptnias 
a  bill  are  also  joint  obligants  to  bolder  in  a  bond  of  cantiwi,  ib. ;  wbmnd 
an  obligant  in  a  bond  is  not  a  party  to  the  bill,  ib.  Drawer^s  dupoaoe 
with  notice  not  implied  by  his  having  lodged  monej  to  meet  the  bill,  ih.  Wat 
of  notice  when  excused,  510;  not  by  parole  evidence  that  psyncstvas 
be  delayed  till  after  time  specified,  ib.  ;  second  notice  not  nqnisrtr  ^^ 
time  given  acceptor  by  drawer's  desire,  ib.  Does  the  Crown  lose  ncnrnr^ 
want  of  notice,  ib.  Cases  in  which  neglect  or  delay  of  notice  eictnei  ^  > 
where  party  has  absconded,  ib. ;  illness  or  death  of  bolder  or  his  agcsi,  oil. 
where  drawer  has  no  effects  in  drawee's  bands,  ib.  Acceptsocr  prtscs^ 
effects,  5ia 

Notice,  when  necessary,  though  drawee  has  no  effects,  514;  where  dn*^ 
had  reason  to  belisTe  that  drawee  would  have  funds,  ib. ;  where  cflecisfV 
into  drawee's  hands  between  date  of  drawing  and  preaentment,  515;  v^ 
term  of  payment,  516 ;  what  if  acceptance  refused  before  fundi  ctae » 
drawee,  ib. ;  where  drawee  has  funds,  but  has  larger  claim  apiast  ia"^ 
ib. ;  where  there  is  a  current  account  between  drawer  and  drawee,  517.  ^ 
tice  in  accommodation-bills,  ib.  See  Accommodation- Bills.  Wsotofcw" 
in  drawee's  bands  will  not  excuse  want  of  notice  to  an  indoraer,  500.  ^ 
to  this  effect,  ib.  521.  Waiver  of  notice  or  negotiation,  523^  dteq.  ^^ 
of  notice,  530.  Wbedier  drawer  and  indorsers  entitled  toaay  ooeo^i^' 
ib.  531.  Proofof  notice,  615.  See  Waiver. 
Noting  of  bills  and  notes,  requisites  of,  446.  Effect  of,  447.  Wbctber « 
death,  &c.  of  notary  another  may  extend  the  instrument,  ib.  T!bm  ^^  '^ 
ing,  376,  451 ;  on  last  day  of  grace,  ib. ;  what  if  last  day  a  holiday,  i^i^ 
a  holiday  by  holder's  religion,  ib.  See  Protest. 
NoTOBixTT  of  dissolution />f  partnership,  effect  of,  247;  of  subscripMS  W* 

company  firm,  554. 
NoTA  DzBiTA,  bills  or  notes  for,  not  challengeable  on  second  branch  of  set  Iw  • 
686;  or  on  the  act  1696,  c  5»  704.  Cautioner  for  old  debt  gcctiag  «60<^ 
in  relief,  705. 
Notation,  effect  of,  as  to  claims  on  bills  and  notes,  165,  39(1 ;  as  »  holda* 
claim  against  other  obligants,  538.  Taking  new  bill,  and  giving  tno*'  ^' 
taking  new  bill  without  giving  time,  534.  See  Release,  Indolgeo^t  ^ 
charge. 

p ATB  of  party  on  reference,  whether  excluded  by  infamy  of  referee^  10?  i  ^ 
tioBS  competent  where  reference  sustained,  ib.  108.  Proof  of  payV**^ 
creditor's  oath,  399 ;  must  be  taken  with  qualifications,  ib.  Fnofti^  ^' 
after  sexeimial  prescription,  636 ;  requisites  of,  637. 
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Oath  of  heir  whether  competent  to  prove  debt  after  prescription,  638;  of 
trusCees,  ib.  ;  of  bankrupt,  639.  Oath  of  accommodation-acceptor  after 
aexennial  prescription,  effect  of,  647;  of  a  joint  obligant.  648. 

Nature  and  effect  of  oath  on  reference,  652.  Intrinsic  and  extrinsic  qua- 
liu'es,  ib.  ei  aeg.g  intrinsic  as  to  constitution  of  the  debt,  ib. ;  as  to  ita  sub- 
sistence, 653,  ei  seq.  Extrinsic  qualities,  counter  claims,  655,  656.  Mode 
of  examination  on  reference,  656 ;  defender  must  answer  special  questions,  ib. 
ei  eeq.     Oath  of  an  heir  or  representative,  656.     Holding  as  confessed,  658. 

Oath  in  supplement  of  other  evidence  to  prove  notice  of  dishonour,  478»  481. 
48'i. 

Objxctions,  latent,  not  effectual  against  onerous  indorsee,  21,  22,  303.  Ob- 
jections to  witnesses.  Interest,  616.     See  Exceptions,  Indorsee,  Defences. 

Obligants  to  bills  and  notes,  198-218.  Claim  against,  in  bankruptcy,  745. 
Claims  inter  te,  750.     See  Parties,  Joint  Obligants. 

Omissjom  of  the  word  **  pounds  **  in  sum  of  a  bill,  effect  of,  69. 

Onerous  indorsee,  effect  of  bill  in  his  hands  granted  as  a  donation,  21 ;  or 
for  accommodation,  ib.  Bill  with  drawer's  name  forged,  22.  Presumption 
of  indorsee's  onerosity,  29G ;  how  redargued,  ib.  Proof  of  onerosity  in 
challenge  in  1621,  c.  18,  678.     See  Indorsee,  Value  received. 

Oania  to  deliver  a  cert&in  sum  held  a  bill  in  England,  6.  Law  in  Scotland,  7. 
Orders  on  bankers  when  liable  to  stamp-duty,  31.  Bills  and  notes  payable 
**  to  order,**  85-  Whether  indorsable  without  these  words,  ib.  Difference 
between  the  law  of  Scotland  and  England  on  this  point,  ib. 

Outlawry  of  debtor,  period  of,  not  deducted  from  years  of  prescription,  66. 

Pactuu  ITlicitum,  defence  of,  how  pleadable,  614. 

Pakr  for  bills  and  notes  must  be  stamped  before  instrument  written,  35. 
See  Stamp. 

Partial  acceptance,  350.     Protest  of,  453.     Notice  of,  472. 

Partial  payment  may  be  taken  by  bill-holder,  394;  his  recourse  for  balance 
how  preserved,  ib.  395 ;  acceptance  of,  not  obligatory,  395 ;  effect  of,  after 
failure  in  negotiation,  as  a  waiver,  524 ;  where  made  in  ignorance  of  failure, 
528;  made  after  action  raised,  ib.  Ignorance  of  legal  effect  of  payment,  no 
excuse,  530.  Effect  of  partial  payment  where  not  marked  on  bill,  582 ; 
by  drawer  or  acceptor,  583.  Marking  of  partial  payments,  effect  of,  to  in- 
terrupt prescription,  637-38.     Deduction  of,  in  ranking,  745. 

Parties  to  bills  and  notes,  1.  Who  may  be  partiesi  198,  218.  Effect  of  ex- 
tortion or  incapacity,  198 ;  of  minority,  198,  206 ;  of  marriage  of  female, 
206 ;  of  interdiction,  216  ;  aliens,  ib. ;  corporations,  ib.  In  what  manner 
or  under  what  character  a  person  may  become  party,  218.  His  name  or 
that  of  the  firm  to  which  he  belongs  must  appear  on  the  bill  or  note,  ib. 
Subscription  with  the  words  "  and  Company,'*  119.  Different  parties  to 
bill  and  notes.  See  Pupil,  Minor,  Wife,  Interdiction,  Alien,  Corporations, 
Executors,  Agent,  Joint  Obligants,  Partners. 

Partners,  their  power  to  bind  each  other  by  signing  the  company  firm,  234  ; 
in  what  transactions,  ib. ;  though  prohibited  in  the  contract,  ib.  ;  effect  of 
prohibition  against  party  aware  of  it,  ib.  Partners  bound  though  their  name 
not  in  the  firm,  235.  Fraud  of  partner  no  defence,  236.  Knowledge  of  the 
fraud,  ibw  When  accession  to  fraud  presumed,  ib.  Not  from  partner  giring 
a  bill  drawn  and  indorsed  In  name  of  the  firm,  238.     Validity  of  partner's 
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acts  by  subsequent  approbation  of  the  other  partneti,  238.  LiabQitj  of  pntam 
in  joint  trade,  239.  Whether  an  eiecutor  or  tutor  engaging  pupQ  is  ptftoer- 
ship  is  personally  liable,  241.  Requisites  of  partner's  subscriptiea  tobiad 
company,  ib.  Liability  for  bills  signed  by  individual  in  whose  bbm  coo- 
pany  carried  on,  242.  Summary  diligence  on  such  bills  iocompdnt,  ii 
When  partners  liable  for  money  raised  on  company's  account  tbougb  oot  ix 
bills  granted,  ib.  243.  Effect  of  agreement  among  partners  to  niic  mosq 
by  bills  in  name  of  one  partner,  ib.  Firm  when  not  subscribed,  it  ?U 
Whether  notice  of  retirement  of  sleeping  partner  necessary,  250.  Fbtibr: 
to  a  partner,  371,  372.  Claim  against  partners  on  failure  of  coDjnny,  j&, 
where  company  dissolved  before  bill  due,  ib.  Ranking  against  psitncn^ 
company  bills,  745-6. 

Pabtnersuxp  implies  a  general  mandate  to  partners  to  bind  oompuT  bj  is 
firm,  234.  In  what  transactions,  ib.  How  it  may  be  disaolred  io  reinia 
to  the  parties,  244 ;  by  death  of  partners*  ib.  •  by  seqnestratioa  or  tntf- 
deed,  245;  by  bankruptcy,  ib. ;  by  renunciation,  ib. ;  by  inaptotfti* 
partner,  246.  Dissolution  of  company  though  /irm  continued,  ib.;  ^ 
credits  to  new  company  for  debts  of  old  may  be  arranged,  ibu ;  bow  aA  » 
dit  changed  to  new  company  retaining  fonner  cautioners,  ib.  Wbeiut 
debt  of  old  company  held  to  be  innovated  by  taking  bill  firom  new  tm^- 
lb.  What  if  bill  indorsed  by  old  firm  after  dissolution,  247.  Vm^^ 
by  expiry  of  term,  ib.  Notice  of  dissolution  when  necessaiy,  iIk  £^'' 
notoriety,  ib.  How  given  to  customers,  ib.  248 ;  by  change  of  fim,  H^' 
by  newspaper,  how  far  sufficient  as  to  customers  or  tb« public,  ib.  849;  «' 
Gazette,  249.  Knowledge  supersedes  notice,  250.  How  far  notice  dk» 
sary  as  to  sleeping  partner,  ib.  Retiring  partoer  fr«ed  after  notice  ik  ^ 
if  he  connives  at  subsequent  use  of  the  firm,  ib.  251.  Sequcstfsiin  of* 
company,  how  notified,  251.  Whether  death  dissolves  without  aoikc,  k 
Effect  of  dissolution  by  notice,  252.  Subscription  of  firm  when  suffacoi  ^ 
summary  diligence,  554.  In  what  cases  it  may'proceed  in  name  of  or  if>>^ 
a  company  for  a  bill  or  note  due  to  or  subscribed  by  them,  559;  vbtfc"^ 
chartered  company  sues  under  a  descriptive  name,  ib.  ;  where  ooDpsnjJ^ 
to  individuals  suing  as  partners  or  managers,  ib. ;  where  bills  graatcd  vj^ 
to  individuals  as  office-bearers,  ib. ;  where  firm  of  company  generslly  vs<<|'^ 
known,  560.  Competency  of  action  and  diligence  in  name  of  iadrndv 
partoers  on  bill  payable  to  company  firm,  561.  Action  and  dlBgeo^^' 
against  joint  stock  banking  companies  in  name  of  their  manager,  om1m'>  «^ 
by  7  Geo.  IV.  c.  67,  ib.  Analysis  of  the  sUtute,  ib.  562 ;  what  if  bsok  iai>- 
sisting  only  for  the  purpose  of  winding  up,  563.  What  if  bill  payable  V* 
company  having  two  names,  ib.  Bill  under  company  firm  must  be  ■* 
claimed  against  the  company,  585 ;  recourse  against  the  partners^  ik  ;  ^ 
if  company  dissolved  before  bill  falls  due,  ib.  Compensation-retcolioo  » 
partnership  in  what  cases  competent,  757,  et  seq, ;  where  company  6mt^^' 
757.     See  Compensation,  Bankruptcy,  Partners. 

Payee  of  a  bill  or  note,  1.  Name  of,  requisite  to  complete  bill  or  notet  't^ 
Whether  his  designation  essential,  ib.  Note  payable  to  one  penon  or  $no^' 
ib.  Blank  in  payee's  name,  ib.  May  be  filled  up  by  any  holder,  60.  ^ 
of  fraud  in  filling  it  up,  81.  Error  in  spelling,  ib.  Fictitious  Bin't  ^ 
<f  mq.  85b  Obligations  on  payee  as  to  negotiation,  163 ;  effect  of  bis  (ti^^ 
to  negotiate  where  bill  taken  for  a  previous  debt,  ib. 
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Payment.  Bill  payable  first  term  after  acceptor*s  deatbi  IS ;  certain  but  re- 
mote term,  23 ;  indefinite  term,  ib.  24 ;  bill  payable  by  instalments,  24 ; 
where  term  fixed  by  date  of  bill,  71  ;  whether  it  is  essential,  ib. ;  rule  where 
no  term  fixed,  ib.  72.  Different  modes  of  specifying  term,  72.  Payment  by 
bad  bill  or  draft,  172.  By  bank-notes,  194,  195*  Effect  of  payment  to  a 
minor  205.  How  far  debtor  bound  to  take  discharge  from  minor,  ib.  206. 
Distinction  between  principal  sums  and  interest,  206.  Payment  by  ac- 
ceptor under  an  indorsement  made  in  virtue  of  a  nugatory  power,  227. 

Extinction  of  biBs  and  notes  by  payment^  369.  By  whom  it  may  be  made, 
370 ;  to  whom  it  may  be  made,  ib.  $  where  bill  payable  to  a  certain  party 
only,  ib. ;  to  representatives,  ib. ;  to  an  administrator  under  a  forged  will, 
371 ;  to  a  wife,  ib. ;  whether  holder  bound  to  know  of  the  marriage,  ib. ; 
to  a  minor,  effect  of,  against  drawer,  ib.  ;  to  a  factor  or  mandatary,  ib.  ;  to 
a  partner,  ib.  372 ;  to  an  agent,  ib. ;  can  constituent  countermand  payment 
when  agent  is  creditor  ex  fade  of  tho  bill,  ib.  ;  payment  of  banker's  check  after 
granter's  d'eath,  ib.  373  ;  to  a  country  attorney,  373  ;  what  is  a  sufficient  war- 
rant to  pay  in  such  case,  ib. ;  payment  of  lost  or  stolen  bills  when  safely  made, 
ib.  ;  where  full  indorsement,  ib. ;  where  blank  indorsement,  ib. ;  where  in- 
dorsation forged,  374 ;  diligence  requisite  by  the  payer,  ib. ;  payment  of  sus- 
picious banker's  check,  ib. ;  money  lodged  with  bankers  to  pay  one  bill  and 
paid  by  them  on  account  of  another,  whether  recoverable,  ib.  Bankers  when 
liable  in  repetition  of  forged  bill  paid  them  by  mistake,  375.  Payment  by  or 
to  a  baakmpt,  672. 

TTjim  of  payment,  376.  Bill  or  note  transferable  by  delivery  cannot  be 
safely  paid  till  due,  lb. ;  premature  payment  to  a  mandatary,  ib. ;  to  a  spe- 
cial payee  or  indorsee,  ib. ;  creditor  not  bound  to  take  payment  till  term 
arrives,  ib. ;  when  creditor  may  retain  debtor's  funds,  ib.  Compensation 
competent  when  bill  or  note  falls  due,  377.  Banker  cannot  retain  customer's 
money  for  bill  not  due,  ib.  Payment  to  be  made  on  third  day  of  grace,  it). 
Term  of  payment  in  bills  or  notes  payable  after  date,  how  computed,  379 ; 
in  other  bills  and  notes,  ib.  Term  of  payment  after  date  or  sight  is  exclusive 
of  day  of  presentment,  380.  Months  mean  calendar  months,  ib.  Mode  of 
eomputing  months  where  they  aire  unequal|  ib.  Half  months,  ib.  381 .  Where 
no  term  specified,  bill  held  payable  at  sight,  381.  Tender  of  payment  when 
to  be  made,  ib. ;  frees  from  interest,  ib. ;  accompanied  by  consignation,  ib. 
When  creditor  not  bound  to  accept  tender,  ib.  382  ;  without  expense  of  pro- 
test, 382.  Time  within  which  tender  by  drawer  or  indorsers  sufficient,  ib. 
When  they  must  also  tender  expenses,  ib.     See  Days  of  Grace. 

Place  of  payment,  72,  342,  383.  Rule  where  none  specified,  383,  384. 
Specification  of,  in  body  of  bill  or  note  or  separate  memorandum,  384,  385  ; 
of  company  bill,  385.     See  Place. 

Mode  of  payment,  386.  Must  be  absolute,  not  alternative,  ib. ;  in  money, 
ib.  What  if  no  particular  coin  specified,  ib.  With  whom  is  loss  or  benefit 
from  depreciation  or  rise  in  the  coin  during  currency  of  bill,  ib. ;  or  from 
alteration  in  the  exchange,  387.  Payment  by  remittance  of  biUs,  ib. ;  how 
far  agent  responsible  for,  ib. ;  what  if  he  deposits  constituent's  money  in  his 
own  name,  Ib.  Where  payment  by  draft  on  banker,  should  bill  be  retained 
till  draft  paid,  388  ;  discharge  of  debtor  by  creditor  taking  the  bankers'  notes, 
ib. ;  when  is  a  check  by  the  debtor  prima  facie  evidence  of  pa^nnent,  389  ; 
effect  of  creditor's  indorsement  of  it,  ib.  ;  stamp  law  on  this  subject,  ib.     As. 
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•ignment  of  effects  in  payment,  effect  of,  where  reduced,  and  bill  deBfUvd  fi?. 
389.  Acceptance  of  composition  from  an  indorser,  ib.  Effect  of  takim  cod> 
position  as  to  the  original  debt,  ib.  d9(K  ImpHed  payment,  ib.  Is  pnv^ 
implied  by  legacy  from  drawer  to  payee,  ib.  I>eed  by  deoeased  ctwfitorfv- 
giving  the  debt,  ib.  Indefinite  payment,  ib.  ;  mle  as  to  ^pliotioo  (rf.  s 
England,  ib. ;  in  Scotland,  391  ;  application  of  it  to  interest,  ib. ;  wtntf  ±eK 
are  sureties  for  one  debt  and  none  for  another,  ib.  ;  rules  af^licaUa  to  acres- 
nodation  acceptors,  392.  Holder  bound  to  look  only  at  the  bill,  ib.  Pw- 
mants  into  a  banker's  current  account,  how  imput«d,  393.  Effect  of  p^- 
ment  by  drawer  where  creditor  haa  agreed  to  take  him  as  prioa^*),  - 
Debtor  liable  for  the  amount  of  a  bill  paid  into  a  l>aiikuig*hotte  in  his  :r: 
name  on  a  condition,  394.  Partial  payment  may  hm  taken  withoai  ii]j.r^' 
recourse,  ib. ;  protest  quoad  uUra^  ib.  395 ;  acceptance  of^  not  oUka^'T' 
895.  Compensation  by  holder  against  acceptor  does  not  extiagniali  ^  ^ 
ib. ;  nor  confusion,  ib.  Effect  of  novation,  396.  Payment  by  one  «<  seim; 
parties,  effect  of,  580  ;  whether  holder  bound  to  accept  offer  of  pajFrnetf  ti 
a  third  party,  581. 

Evidence  of  payment,  397.  Effect  of  separate  recei^,  ib. ;  on  ItA  of  t- 
ib.  Where  payment  made  by  other  than  the  acceptor,  ib.  Delirerr  of  f'J 
with  receipt  to  account,  398.  Effect  of  receipt  on  bill  found  in  cRdii'** 
repositories,  ib.  Indirect  evidence  of  payment,  ib.  ;  by  facU  sad  drrc- 
stances,  ib.  399  ;  books  of  payee,  399  ;  three  consecutiTO  dischazgcf,  ib. :  a- 
ditor's  .oath,  ib.  ;  long  dehiy,  400  ;  possession  of  bill  by  debtor,  ib. ;  ff^^^ 
fraudulent  possession,  401. 

Payment  hy  mistake^  402  ;  when  recoverable,  ib. ;  ^hen  payment  obta^f^ 
through  fraud  or  concealment,  ib. ;  or  made  under  fraudulent  incresse  «  ^' 
ib. ;  or  after  recourse  is  lost,  ib.     Payment  when  not  peeovcrsWe,  U>v^ 
made  on  a  forged  signature,  403.     Payment  of  forged  acceptance  <ioe« - 
bar  recourse  by  holder  against  indorser,  403.    Effect  of  delay  in  cUimi^  nriw^ 
tition,  ib.     What  relief  competent  under  a  payment  made  from  ini«v^ " 
point  of  law,  404.     When  a  party  has  got  money  from  acceptor  to  naw  p. 
ment,  can  he  withhold  it,  ib.     WhethefT  payment  gives  acceptor  s  diiV ' 
indemnity,   ib. ;  where   value   not   expressed,   ib. ;    where  accepuace 
drawer's  accommodation,  ib. 

Pretentment  fir  paymentf  417.     See  Presentment. 
Patxcnt  nq)n  proteMt,  463.     Competent-  by  any  person  for  honour  of  ^^*' 
or  indorser,  ib.     Effect  of,  where  made  without  party's  consent,  i&  i  ^ 
made  by  drawee  after  acceptance  simply,  ib. ;  his  recourse  iu  such  esse, 
When  previous  protest  necessary,  ib.  ;  where  party  has  already  accept<a  ^ 
protest,  464.     Additional  protest  by  party  who  has  not  so  accepted,  ib.  * 
tice  of  payment  supra  protest,  ib.  ;  within  what  time  requisite,  ib.  4^*      . 
ther  holder  bound  to  take  payment  supra  protest,  465.    Where  seven'  P*^ 
offer  to  pay  for  honour,  from  whom  payment  roust  be  taken,  466.    ^^     . 
party  paying  supra  protest,  ib.     His  claim  against  tlie  acceptor,  tb.  ^o'* 
where  drawee  has  accepted  without  value  from  drawer,  467.     CUim  o^  P^^f 
paying  for  an  indorser,  ib.     Effect  of  payment  stqtra  protest  after  dt*^^ 
acceptance,  ib. 
PxHALTiss,  TBiPLE,  Under  usury  act,   154.     Limitation  of  actiop  ^*  ^ 
Date  from  which  limiution  runs,  ib.     Whedier  irrelevant  action  wilbio  tbt 
time  curablt  by  supplementary  action  beyond  it,  ib, 
Pbhaltt,  stipulation  for,  in  a  bill  or  note,  16 ;  for  pott-dattng  bills,  8?  '>  ^ 
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using  ttDBtamped  bill,  36 ;  for  sUmptng  bills  with  the  proper  stamp,  38 ;  It- 
miution  of  time  within  which  this  can  be  done,  ib. ;  stipulation  of  penalty  in 
a  note  payable  by  instalments,  146. 
Peb80Nai<  liabiutt  of  agent  or  procurator  subscribing  bills,  when  incurred, 
228 ;  of  executor,  230,  359 ;  of  executor  or  tutor  continuing  a  partnership 
for  a  pupil,  241 ;  of  factor,  359 ;  of  commissioners  under  act  of  Parliament, 

230.  ♦ 

Plaos  of  makino  bills  or  notes,  when  insertion  of,  requisite,  69. 
Place  of  payment  not  indispensable,  72 ;  when  proper  to  be  mentioned,  342. 
Rule  where  none  specified,  73,  383.     Must  bill  be  presented  to  debtor,  ib. 
Distinction  between  payee  and  indorsee  on  this  pointy  384.    Effect  of  specifi- 
cation of  place  in  body  of  bill  or  note,  or  in  separate  memorandum,  ib.  385  ; 
place  of  payment  of  company  bill,  385.     Place  of  presentment  for  payment 
where  none  specified,  420  ;  where  specified,  ib.  ef  seq.    Place  where  bill  to  be 
protested,  453 ;  where  notice  to  be  given  of  non-acceptance  or  non. payment, 
474,492. 
Possession  of  bills  or  notes,  effect  of,  as  to  presumption  of  payment,  401). 
PosT-BUJLS,  days  of  grace  not  allowed  on,  when  payable  after  sight,  381. 
Post-dated  bill  or  note,  effect  of,  where  drawer  dies  before  the  date  inserted  in 

it,  68.     Penslty  for  post-dating,  27. 
PosTMASTEB,  whether  liable  for  putting  letter  into  wrong  box,  477. 
Postmasteb-Genebai.  not  liable  for  lost  or  stolen  bills  or  notes,  318     Liability 

of  deputy  post-masters  for  undue  delivery  of  letters,  ib. 
Post-office,  remitter  by,  not  liable  to  employer  for  loss,  318 ;  letter  must  have 
been  put  into  the  Post-oflSce,  ib.     Notice  of  dishonour  by  post,  requisites  of, 
475  ;  evidence  of  letter  being  put  into  oflice,  476. 
Pba P08ITUBA  of  a  wife,  furnishings  under,  husband*8  liability  for,  207.     En- 
durance of  praepositura,  208.     Recall  of  it  by  inhibition,  ib.     Extinction  of 
it  by  separation,  ib.     See  Husband  and  Wife. 
Premium  on  bills,  395.     See  Exchange. 
Pbefebence.     See  Competition,  Bankruptcy. 

Pbescbiption  of  bills  and  notes,  625.     History  of  tlie  Iaw  as  to  duration  of 
bills  and  notes  before  12  Geo.  III.  c.  72,  ib.  626.     Sexennial  prescription 
introduced  by  that  act,  627  ;  its  provisions,  ib.    From  what  term  prescription 
runs,  628.     Rule  as  to  bills  and  notes  granted  before  16th  May  1772,  629; 
when  their  term  of  payment  is  before  or  after  that  date,  ib.     Interruption  of 
prescription  by  diligence  or  action,  and  its  effect  when  not  interrupted,  630. 
Diligence  requisite  for  interruption,  ib.     Interruption  by  action,  631.    When 
is  the  actiou  held  to  be  commenced,  ib.     Effect  of  mere  citation,  ib. ;  of  call- 
ing the  action,  ib.    Requisites  of  the  summons,  ib.    Effect  of  judicial  demand 
In  a  process  of  competition,  632  ;  or  of  a  claim  in  a  sequestration  or  multi- 
plepoinding,  ib. ;  effect  of  pleading  compensation,  ib.     Decree  against  one 
party  interrupts  as  to  all,  633.      Decree  by  debtor  against  party  bound  in  re- 
'    lief  not  available  to  creditor,  ib.     Extinction  of  bill  or  note  .after  the  lapse  of 
six  years,  ib.     Ineflicacy  of  decree  in  absence  afler  that  date,  ib.  634 ;  unless 
as  prima  fide  evidence  where  debtor  does  not  object,  634  ;  or  where  party 
bound  by  a  separate  letter  of  obligation,  ib.    Production  of  prescribed  bill  in 
ranking  and  sale,  ib. 

Proof  of  the  debt  after  prescription,  635;  where  the  claim  for  which  bill 
granted  has  been  constituted  by  separate  obligation,  ib. ;  proof  by  debtor's 
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writ  or  oatb,  6.'J6  ;  the  subsisteoce  as  well  a%  constitulioo  of  the  dct>ta:i>: 
be  proved,  ib.  637.  Nature  of  the  oath  to  infer  debtor**  liafaifiif,  631  i 
nature  of  the  writ,  ib.  Effect  of  markings  of  interest  after  nx  jvn,  ib. , 
or  of  markings  of  partial  pa  jmenta,  ib.  By  whom  markings  must  be  cii«. 
638;  markings  by  debtor's  rcpratentative,  ib.  ;  by  debtor's  Utua,  ib.; 
entries  in  debtor*s  books,  ib.  Oatb  of  heir  in  ranking  and  sale  wbethercoa- 
petent  to  exclude  prescription,  ib. ;  oath  of  trustees,  ib. ;  insertion  of  Uii  ■: 
curatorial  accounU,  effect  of,  639  ;  oath  of  bankrupt  debtor  wbtiber  adirl^ 
aible  against  creditors,  ib-  Acknowledgment  or  marking  witbia  the  sii  j*v^ 
does  not  bar  prescription,  ib.  610 ;  history  of  the  decisions  on  this  poiat.  fUl 
§1  mq.  Whether  the  debt,  if  so  proved,  runs  a  new  course  of  pretcriptioo,  6U. 
Whether  the  writ  or  oath  of  one  obligant  is  effectual  agaiost  tbe  otben.  ^ 
Whether  an  accommodation-obligant  is  bound  by  his  acknowledgnKnttfkt 
the  six  years,  647.  Effect  of  qualified  oath  by  joint  obligant,  64&  ^ 
ther  accommodation-obligant  entitled  to  plead  septennial  limitatioa,  ib. 

How  summons  for  payment  to  be  libelled  aAer  the  six  yean,  6^  ^'' 
Whether  proof  of  resting  owing  superseded  by  debtor's  admicsiM,  &^^: 
admission  or  oath  must  prove  the  subsistence  of  debt,  651.  Naniivw 
effect  of  tlie  oath  on  reference,  652;  what  are  intrinsic  or  eftrinsicqniii- 
ties,  ib.  ;  as  to  constitution  of  the  debt,  ib. ;  as  to  ito  subsistence,  ^  ^ 
Beg,  Extrinsic  qualities,  655,656;  counterclaims,  ib.  ModeofaiiB^ 
nation  on  oatb,  656  ;  questions  competent,  ib.  et  aeg.  Effect  of  psrtf »' 
ing  to  appear  on  intimation  of  reference,  658.  No  summary  diligeoc*  ^'^ 
six  years,  ib. 

Limits  of  sexennial  prescription,  659 ;  exception  of  creditor's  minff'^ 
ib.  ;  who  may  plead  this,  ib.  Period  of  debtor*a  outlawry  not  M^ 
660.  CUiims  not  e:r/acte  of  the  bill  not  affected,  ib.  In  what  csw  i^ 
Scotch  or  English  prescription  is  applicable,  ib.  et  seq.  Eiceptiooir^ 
English  prescription  where  debtor  beyond  seas,  662.  Bill  acccpM^  <*^ 
made  payable  in  France,  784.  Prescribed  bill  not  pleadable  in  coiDf«c^ 
tion,  762. 
Pbissntkbnt  of  bill  regulates  tbe  date  from  which  it  is  effectual  as  sa  i^ 
nation,  66,  174.  Mode  of  presentment,  175.  Proof  of  it,  ib.  D*^'^ 
when  it  should  be  marked,  341. 

J.  Presentment  Jbr  acceptance,  409 ;  when  necessary  as  to  bills  p 
able  at  fixed  term  after  date,  ib. ;  where  holder  merely  agent  for  n^' 
ib. ;  advisable  in  all  cases,  410;  necessity  of,  where  bill  payable  after  »::> 
ib.  I  what  if  bill  on  too  low  stamp,  ib. ;  or  has  no  address,  411 ;  *bn>' 
holder  bound  to  present  a  second  time  where  acceptance  has  been  it^ 
ib.  Time  for  presenting  bill  payable  at  sight,  ib.  ;  cases  in  illuftrab^- - 
the  rule  on  this  point,  ib.  4ia  Where  bill  payable  after  sight  is  circvU!. 
before  acceptance,  41 3.  Whether  time  of  presentment  a  question  t^  •*' 
414.  Time  of  day  for  presentment,  ib.  To  whom  and  where  preseatiK' 
to  be  made,  415 ;  to  a  company,  ib.  ;  to  an  individual,  ib.  ;  at  a  bsot  i^ 
where  drawee  cannot  be  found,  ib.  ;  where  he  has  left  the  kingdom,  i^ 
where  he  has  a  known  agent,  416.  Where  drawee  is  dead,  ib.  Bj«^' 
presentment  to  be  made  where  creditor  is  dead,  ib.  417.  How  Ion;  ^ 
should  be  left  with  drawee  for  acceptance,  ib.  Measures  where  be  \v^  * 
ib.     Place  of  presentment,  ib. 

If.  Presentment ybr  pmfmetd^  417  ;  necessary  to  prcMrre  recoone.  i^ 
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How  instructed,  417.  When  necessary  to  preserTe  recourse  against  drawee 
or  granter,  ib.  418.  How  to  proceed  where  drawee  cannot  be  found,  418 ; 
prOMntment  at  acceptor's  house,  ib.  Whether  a  company  shutting  up  bank 
dispenaes  with  presentment,  418.  Where  drawee  abroad  has  left  an  agent, 
419.  Measures  necessary  if  drawee  is  dead,  ib.  What  if  bills  not  legally 
stamped,  ib.     Neglect  to  present  a  bill  held  by  the  Crown,  ib. 

Ptace  of  presentment,  420.  What  if  none  specified,  ib.  Effect  of  speci- 
6cation  of  place  in  the  document,  ib.  421  ;  of  printing  place  beforehand  at 
the  foot  of  it,  421  ;  of  specification  of,  in  a  roemorandumi  ib. ;  of  accepting, 
"  payable  at  a  certain  house,"  a  bill  drawn  payable  in  London,  ib. ;  drawee's 
obligation  to  specify  particular  house  where  bill  drawn  payable  generally  in 
a  certain  place,  422.  Does  1  and  2  Geo.  IV.  apply  to  presentment  as  in  a 
question  with  drawers  and  indorsers,  423.  Effect  of  requiring  payment  at 
one  of  two  places,  ib.  424.  Presentment  at  a  banking  house,  424 ;  where 
the  banker  is  holder,  ib.  Practice  of  London  bankers,  ib.  Presentment  at 
a  place  specified  in  a  memorandum  not  necessary  to  charge  acceptor,  ib. ; 
whether  necessary  when  bill  is  accepted  payable  at  a  certain  placei,  425,  et 
9€q»  Act  I  and  2  Geo*  IV.  on  this  subject,  427.  Effect  of  not  presenting 
at  place  specified,  vnth  reference  to  the  acceptor,  ib.  Presentment  of  bills 
payable  at  a  fixed  term,  429 ;  or  on  demand,  ib.  Whether  a  guarantee  can 
insist  on  presentment,  ib.  By  whom  presentment  should  be  made,  ib. 
Must  it  be  made  to  drawer  before  suing  indorser,  ib.  430.  Presentment  to 
drawee,  430. 

Tim$  of  presentment,  430.  Nullity  of  presentment  before  last  day  of 
grace,  ib.  ;  or  after,  ib.  Notice  of  dishonour  on  day  of  payment  when  bill 
refused,  ib.  Diligence  requisite  though  bill  not  received  in  time  for  pre> 
aeatment,  ib*  431.  Dispatch  of  other  parties  will  not  exooer  bolder,  431. 
Time  for  presentment  of  bill  or  note  payable  on  demand,  ib.  Where  payable 
in  place  where  bolder  has  received  it,  432,  et  uq.  Bankers'  checks,  423. 
Whether  time  of  presentment  a  question  of  law,  ib.  Time  for  presenting 
.cftsb  notes  which  are  in  circulation,  434 ;  for  presentment  where  bill  payable 
at  a  different  place  from  that  where  it  is  received,  435 ;  transmission  by  second 
day's  post,  ib* ;  notes  sent  in  halves  by  different  posts,  ib.  Effect  of  failure 
to  present  bank  notes,  the  bank  having  stopped,  436.  Risk  of  transmitting 
otherwise  than  by  post,  ib.  How  long  banker's  check  may  be  kept  in  cir- 
Cttlatioo,  ib.  Time  of  day  for  presentment  of  bills,  &c.  ib.  437.  Effect  of 
custom  of  place,  437 ;  at  banking  house,  ib. ;  where  drawee  a  private  trader, 
ib.  Wbftt  if  place  of  presentment  shut,  438.  Whether  presentment  im- 
plied where  bill  left  with  acceptor,  ib.  Banker  first  refusing,  afterwards 
offering  to  pay,  when  bill  sent  off,  ib.  Marking  by  banker  on  bill  that  pay- 
ment to  be  made,  439 ;  agent  offering  payment,  but  bill  mislaid,  on  whom 
is  lose  where  agent  fails  in  the  meantime,  ib.  Death,  bankruptcy,  or  impri- 
aonment,  of  debtor  will  not  excuse  want  of  presentment,  ib.  Where  bill  pre- 
sented day  before  due,  and  drawees  say  it  will  probably  be  paid  next  day,  is 
it  sufficient  to  present  the  day  after  ?  440,  441.  Presentment  by  notary  pre- 
vioua  to  protest,  444 ;  proof  of,  445!,  446 ;  whether  presentment  by  bis  clerk 
sufficient,  445. 
pBBStficpTioif  of  value  received,  86-7,  90.  How  elided,  ib.  Limitation  of, 
87.  Presumption  of  indorsee's  onerosity,  296 ;  of  funds  in  drawee's  hands 
by  iccfptance,  513;  of  genuineness  of  signatures  and  indorsements,  609; 
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bow  redargued,  610  ;  of  payment  from  circumstantial  evidence,  400;  from 
lapse  of  time,  625 ;  presumption  of  usury,  614. 

PamciraL  and  Agent.  Principars  right  on  agent's  failure  where  Ui  cicc^ 
in  agent's  hands  are  distinguishable,  721-2-3.  Where  factor  tiUbiHs  ffl 
his  own  name,  723.  Principal's  money  or  bills  conlbvnded  viih  agcni'f. 
72  k  Agent  purchasing  in  his  own  name  with  prladpars  moacy,  'i^- 
Bills  deposited  for  a  specific  purpose,  727.  See  Agent,  ProcnrsUon,  Backer. 
Factor. 

PatvciPAL  and  Cautioner,  acceptance  of  bill  as,  14. 

PaiKcirAL  sum  of  bills  and  ootM,  recovery  of,  5B6.  Where  bill  or  D0tepi7' 
able  by  instalments,  ib. 

Pbockss  under  6  Gco^  IV.  c.  120,  571.  Summons  on  bills  and  DOtooD^be 
eiplicit,  lb.  flommons  to  interrupt  prescription,  631;  uponsprescnbn 
bill,  648-9 ;  whether  proof  of  resting  owing  superseded  by  debtor*!  adoB- 
sion,  649. 

PaocoKATioN  to  subscribe  bills  and  notes,  220.  Procurator  esaoot  den^^^ 
his  trust  on  another,  ib.  Who  may  be  procurator,  ib.  How  proconti^ 
constituted,  ib.;  by  written  mandate,  ib.  Verbal  mandate,  whether efe- 
tual  in  Scotland,  ib.  221 ;  by  delivery  of  blank  stamp,  221 ;  by  sets  lo^ 
deeds  of  principal  as  applicable  to  bills,  ib. ;  by  power  of  hcwj,  ^* 
when  such  empowers  to  sign  bills,  ib. ;  construction  of  general  words  nv>> 
224.  Mandates,  how  terminated,  224.  Termination  of  geifersl  bob^ 
as  to  third  parties,  ib.  225-6.  Death  of  either  party,  224.  Inssoity  of  ais- 
datary,  ib.  ;  revocation,  ib.  ;  renunciation,  ib.  ;  bankruptcy  of  maode^ 
ib.  Different  effects  as  to  third  parties  arising  from  the  mode  of  ww» 
tioo,  225.  Where  by  mandant's  death  or  bankruptcy,  ib. ;  where  niB^ 
tary  has  made  advances  on  faith  of  goods,  ib. ;  where  by  revocstiooar<*- 
nunciation,  ib. ;  where  by  mandant*s  supervening  insanity,  226.  KdovM^ 
of  parties  contracting  with  mandatary,  225-6.  Mandant's  obUgaiM>>|  ^ 
third  parties  under  a  limited  mandate,  226.  Agent  will  not  bind  priocn*^ 
unless  he  signs  in  his  name,  227.  When  agent  personally  liable,  SSS-  H» 
relief  against  principal,  229.  Agents  for  government  how  br  lisbi^  0- 
230.  Indorsement  per  procuration,  270.  What  if  "  per  procunwa 
omitted,  ib.  Whether  summary  diligence  competent  on  subscripiioB  f 
procuration,  554.     See  Agent. 

PaoDucTiOK  of  claim  in  process  of  competition,  interruption  of  prescriptioobf 
632. 

FaoMist  to  be  accountable  for  a  sum,  held  a  note  in  England,  6.  1^*  ^' 
Scotland,  7.  Receipt  with  promise  to  pay,  35.  Promise  after  nMfin^l  '- 
pay  a  bill  granted  in  minority,  204.  Promise  to  accept  a  bill,  effect  of,  ^< 
in  England,  336-37;  in  Scotland,  338;  verbal,  by  drawee  to  pay  out  «f* 
particular  fund,  effect  of,  368.  Promise  to  pay  after  failure  in  negottf|^ 
effect  of,  as  a  waiver  of  negotiation,  524;  where  made  in  ignorance  of  fa^^ 
to  negotiate,  528 ;  where  made  after  action  raised,  ib. ;  where  made  cooA' 
ttonally,  526;  where  made  in  knowledge  of  want  of  negotialioo.  ^' 
Ignorance  of  legal  effect  of  promise  no  excuse,  530.  To  whom  prooi^ » 
available,  ib. 

PaoMTsaoaT-MOTES,  definition  of,  1.  Transference  of,  ib.  2.  Wbeoallo*^ 
the  privileges  of  bills,  3.  Form  of  their  conttjlutioo,  6,  et  acf.  and  ipP-  ^ 
786.     aasses  of,  liable  to  stamp-duty,  32-3.     Notes  not  re-issiwibld  >^ 
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Notes  eiempted,  34b  Notes  re-  issuable,  ib.  Certain  documents  not  held  as 
promissory-notes,  ib.  Arrestment  of,  295.  Origin  of  summary  diligence 
on,  551.     See  Bills. 

Fmoor.  Whether  an  altered  bill,  though  void  as  a  security,  may  be  evidence 
of  the  original  debt,  36.  Cases  in  which  an  unstamped  bill  may  be  received 
in  evidence,  37.  Bill  containing  terms  of  agreement  between  landlord  and 
teuanty  whether  receivable  as  evidence  thereof,  ib.  Proof  of  subscription 
by  initials,  46 ;  by  a  mark,  48  ;  of  non-onerosity,  87.  Parole  proof  of  fraud 
whether  competent  against  holder  of  bill  or  note,  95.  What  proof  allowed 
against  the  evidence  tx/aoM  of  bill  or  note,  96.  Parole  proof  of  acquiring 
bill  or  note,  99.  By  judicial  examination,  100,  107.  Reference  to  oatli, 
107-8.  Proof  of  illegal  consideration.  111  ;  of  usury,  135;  by  bill  on  im- 
proper stamp,  36*  Of  bills  and  notes  whether  regulated  by  the  le^  loci  con' 
tractuBt  158;  of  presentment  of  bill,  175;  of  vitiation,  180,  note  2,  181, 
note  I ;  of  alterations  before  issuing,  189 ;  of  non-onerosity  of  indorsee, 
259 ;  of  exceptions  against  indorsee,  280;  of  knowledge  of  exceptions,  289 ; 
of  holder's  fraud  to  entitle  drawee  to  retract  acceptance,  335 ;  of  acceptance 
without  valne,  357.  Of  payment  of  bills  and  notes,  397 ;  receipt,  ib.  ; 
facts  and  circumstances,  398 ;  of  payment  by  creditor's  oatli,  399 ;  of  pre- 
sentment of  billy  4l7  ;  of  presentment  by  notary,  445,  446  ;  of  verbal  no- 
tice of  non-acceptance  or  non-payment,  473 ;  of  letter  being  put  into  Post- 
office,  476  ;  on  whom  is  proof  of  notice  of  non-acceptance  or  non-payment, 
477 ;  nature  of  the  proof,  ib. ;  of  sending  letter,  478,  et  aeq.  By  marking 
on  bill  and  oath  in  supplement,  481. 

Proof  against  the  several  parties  to  bills  or  notes,  and  mode  of  proof  in 
the  case  of  diligence  or  action,  607  ;  of  making  the  bill  or  note,  ib. ;  where 
it  has  been  lost,  ib.  ;  copy  of  it  whether  admissible  without  proof  of  genuine- 
ness of  original,  ib.  608.  Proof  of  signatures  not  necessary  where  bill  pro- 
duced, 609 ;  nor  of  indorsements,  ib. ;  presumption  of  genuineness  how 
redargued,  610 ;  forgery  pleadable  by  exception,  ib. ;  procedure, — abiding 
by  the  deed,  ib.  6 1 1.  Comparatio  Kierarum  in  proof  of  forgery,  6 1 2.  Proof 
of  negotiation  of  bill,  615 ;  of  notice,  ib.  When  parties  to  a  bill  are  com- 
petent witnesses  against  another  party  to  it,  ib.  Proof  of  debt  after  sexen- 
nial prescription,  635.  Whether  proof  superseded  by  debtor's  judicial  admis- 
sion, 649.  Proof  of  granter's  insolvency  in  question  of  transference,  674 ; 
proof  of  consideration  on  conjunct  and  confident  grantee,  678.  See  Value 
Received,  Payment,  Prescription. 

Pbotsst  for  non-aoceptance  and  for  non-payment,  442 ;  necessary  to  preserve 
recourse,  ib.  Form  and  manner  of  taking  it  in  Scotland,  ib.  Notary — wit- 
neases— -instnunent,  ib.  Appendix,  p.  786 ;  whether  equivalents  for,  admitted, 
ib.  Necessary  to  ground  a  claim  in  bankruptcy,  ib.  How  far  ncceasOy  on 
English  inland  bills,  443 ;  indispensable  in  Scotland  both  as  to  foreign  and 
inland  biUs,  ib.  Preliminaries  previous  to  extending  the  instrument,  ib. ; 
presentment  by  notary,  444 ;  where  bill  payable  at  drawee's  address,  ib. ; 
where  payable  elsewhere  and  acceptance  has  been  refused,  ib.  Notary  must  not 
have  an  interest  in  the  bill  or  note,  ib. ;  nullity  of  protest  by  notary  being  the 
acceptor,  ib. ;  relationship  of  notary  to  drawer,  ib.  Notary  partner  of  drawer, 
445.  Notaries  employed  by  bank-agents,  445.  At  whoso  instance  protest 
may  be  made,  lb. ;  presentment,  how  made,  ib. ;  what  if  made  by  notary's 
derk,  446.   Entry  in  book  by  deceased  notary's  clerk,  whether  evidence  of  pre- 
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sentment,  446.  Noting  of  the  bill  or  note  on  refiual  to  accept  or>ty^,  mjpii- 
tites  of,  ib. ;  effect  of  it,  ib.  447 ;  whether  on  notary's  deith  or  ibewe 
another  may  extend  the  protest  from  the  noting,  447  ;  not  necesiary  to  tnas- 
mit  protest,  or  a  copy,  along  with  notice  of  dishonour,  ib.  InstntmeDtiif  pro- 
test  necessary  in  Scotland  for  recourse  and  summary  diligence,  448.  Most  be 
registered  within  six  months,  ib. ;  requisites  of  the  instnunent,  ib. ;  stsnp.  ^^ 
449,  note  1 ;  must  not  include  seTeral  bills,  449.  Form  of  it,  ib.  Witfieaw^, 
ib. ;  their  designation  and  subscription  not  essential,  ib.  Is  InstnniMOt  pro- 
bative, 450.  Protest  in  England,  how  made,  where  notary  cannot  be  ioosi 
ib.  Necessity  of  separate  protests  where  bill  separately  presented  for  vet^ 
tance  and  for  payment,  ib.  Whether  bill  protested  for  non-acceptawf  ^^ 
notice,  must  be  presented  again  for  payment,  and  again  protested  and  nodlitrs 
ib.  451 .  Time  for  noting  bills  and  notes,  451 .  On  last  day  of  grace,  ib.  ;>te 
if  on  previous  day  where  last  day  a  holiday,  ib.  What  if  it  is  a  bdidiyi? 
holder's  peculiar  religion,  ib. ;  statute  7  and  8  Geo.  IV.  as  to  notiw  of  &• 
honour  of  biUs  and  notes  falling  due  on  holidays,  ib.  452 ;  not  eitended  to 
Scotland,  452.  Excuses  for  delaying  to  present  and  protest,  ib.  Bole  vbRf 
bill  got  after  the  term  of  payment,  ib.  Time  of  day  for  taking  protest,  453. 
Against  whom  and  where  protest  should  be  taken,  ib.  ;  where  two  ^tk0» 
same  name  in  same  place,  ib. ;  where  drawee  cannot  be  fonnd,  ib.  Pro(e*to3 
a  conditional  or  partial  acceptance,  ib.     Words  of  the  instmment  of  proie>^ 

454.  When  protest  held  taken  for  non-payment,  though  not  expressed,  i^ 
Construction  oi  the  words  "  duly  protested,*'  where  no  place  specified,  ^ 
Where  instrument  enters  into  particulars,  ib.  Instnmient  extended  is  sa^ 
of  party  who  did  not  take  the  protest,  ib.     Diligence  in  name  of  sneh  ptit}. 

455.  Want  of  protest  not  excused  by  drawer's  bankruptcy,  ib.  Effect  of 
want  of  protest  on  unstamped  bill,  ib.  Indorsability  of  protested  bill  or  ik^* 
ib.  Protest  for  better  security,  when  and  against  whom  competeat,  ib> 
effect  of  it,  ib. ;  whether  allowed  in  Scotland,  ib.  Acceptance  nfira  proie< 
457.  Payment  s^qsra  protest,  468 ;  assignation  of  funds  by  protest,  66.  J^ 
gistration  of  protest  within  six  months  requisite  to  authorise  sonoisry  ^ 
genee,  562.  Time  and  form  of  protest,  572.  Should  be  taken  agaimtdn*^ 
and  indorsers  to  warrant  summary  diligence,  ib.  Registration  of,  573;  i> 
what  jurisdiction  competent,  ib.  Time  within  which  registratioo  laast  ^ 
made  to  warrant  summary  diligence,  ib. ;  whether  protest  niay  be  e>teiid<^ 
and  registered  in  name  of  party  who  did  not  take  it,  ib. ;  effect  of  registnti«t. 
574 ;  erasure  in  extract,  ib.  See  Acceptance,  Payment,  Action  sod  P*^ 
ganee. 

Pbotiho  the  tenor  of  lost  or  destroyed  bill  or  note,  819;  eanu  ohmm  v^' 
be  stated  and  proved,  ib.  Who  may  pursue,  320.  Claim  oi  the  creditor^ 
prowg  the  tenor,  ib.  €t  teg.  Whether  copy  of  bill  admissible  in  erideot'^ 
without  proving  genuineness  of  original,  607,  608.     See  Lost  or  Stoles. 

PvpiLB,  bills  or  notes  by,  invalid  even  to  onerous  indorsee,  19S. 

QuAiiincATioir  of  bilk  and  notes  by  separate  obligation,  parole  or  writt^s 

whether  competent,  12,  13. 
QuAUTiES  of  oath  on  reference  intrinsic  and  extrinsic,  652,  656. 

RAiruif o  on  bills  and  notes,  740.  Holder's  daim  how  ranked  in  a  seqae^' 
tion,  ib.   Dividends  or  partial  payments,  when  they  must  be  deducted,  743^ 
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Ranking  on  bills  signed  by  a  company,  749.     Claims  of  obligants  inter  §e, 
760.     Effect  of  counter  claims,  763.     See  Bankruptcy,  Compensation. 

BECAI.L  of  bills  or  drafts  whether  competent  in  case  of  bankruptcy,  666,  et  »eq, 
•  of  mandate,  224. 

RscEiFT  with  promise  to  pay,  whether  liable  to  stamp  as  a  note,  36.  Discharge 
of  bills  by  receipt,  397  ;  effect  of  separate  receipt,  ib. ;  of  receipt  on  back  of 
bill,  ib. ;  possession  of  bill  without  receipt,  398.  Receipt  on  bill  found  after 
holders  death,  ib. ;  bill  delivered  with  receipt  '*  to  account,"  ib.  Three  con- 
secutiTe  receipts  for  rent,  399.  Effect  of  receipt  on  bill  in  barring  the  scoring 
of  indorsations,  564 ;  on  protest  gives  right  to  diligence  in  payer's  name,  666 ; 
registration  of,  with  protest,  669.     See  Payment. 

Rbcoursb  against  drawer  of  bill,  where  drawee  prohibited  or  refuses  to  ac- 
cept, 162 ;  although  term  of  payment  not  arrived,  ib.  ;  for  what  drawer  lia- 
ble, ib.  163.  How  recourse  preserved  in  case  of  non-acceptance  or  non-pay- 
menti  44S.  By  parties  accepting  supra  protest,  459  and  461.  How  pre- 
served and  against  whom,  462.  By  party  paying  tupra  protest,  464,  466. 
See  Protest. 

Rkouction,  on  minority  and  lesion,  199-204.  Presumption  of  lesion,  ib. 
When  reduction  barred,  ib.  Reduction,  when  necessary  in  a  challenge  on 
fraud,  613.  Where  challenge  founded  on  personal  privilege,  614;  minority, 
ib.  Challenge  under  1696  or  1621,  ib.  On  first  branch  of  act  1621,  c.  18, 
676 ;  on  second  branch,  683 ;  on  1696,  c.  5,  668.  Title  to  pursue,  716  ; 
form  of  action^  717.     Effect  of  it,  ib.     See  Bankruptcy,  Minor. 

Rk-bxchanoe,  593.  Nature  of,  596.  Whether  applicable  to  inland  bills,  597. 
Circuitous  re-exchange  when  due,  599.  When  exigible,  601.  How  recovei«d, 
553,  601.     Whether  acceptor  liable  for,  603.     See  Exchange. 

Rrpiebncb  to  oath,  o(  want  of  value^  107.  Whether  the  infamy  of  referee 
a  bar  to  the  reference,  ib.  Questions  competent  on,  ib.  108 ;  of  resting  owing 
after  prescription,  636,  €t  Mg.  Questions  competent,  656,  ei  »eq.  Holding  as 
confessed,  658.     See  Oath. 

REOlsraATXON  of  protest  within  six  months  necessary  for  summary  diligence^ 
552,  573.     Time  how  computed,  ib.     Effect  of  registration,  574. 

RxoisTBY  Acts,  bills  or  notes  for  price  of  ship  not  transferred  in  terms  of, 
void,  127. 

Rs-IBSUINO  notes  after  payment,  when  legal,  41.  Licence  for  re-issuing,  42. 
Bills  and  notes  cannot  be  re-issued  after  payment  by  acceptor,  265 ;  excep- 
tions, ib.  ei  aeq, 

Rblbasb,  Novation  or  Indulgence.  Discharge  of  acceptor  by  release,  361  ; 
express,  ib. ;  implied,  362,  ei  eeq*  Holder  not  bound  to  sue  one  obligant  to 
preserve  recourse  against  another,  532.  His  right  to  take  partial  payment  or 
security  from  prior  obligant  without  losing  recourse,  ib.  Effect  of  discharge 
of  prior  obligant  as  to  other  parties,  ib.  533 ;  of  discharge  on  payment  of 
private  composition  in  England,  533 ;  in  Scotland,  534.  Effect  of  holder 
ranking  on  the  estate  of  acceptor  or  prior  obligants  under  a  commission  of 
bankruptcy  or  sequestration,  and  acceding  to  discbarge,  535 ;  or  of  con- 
currence in  statutory  discharge  on  payment  of  a  dividend,  536 ;  or  of  giving 
time  to  prior  obligants,  in  releasing  posterior  ones,  537 ;  cases  on  this  point, 
538.  Subsequent  parties  not  released  by  bolder  taking  an  additional  bill 
without  agreement  to  give  time,  539.  Such  agreement  in  favour  of  posterior 
obligants  does  not  release  prior  one,  540 ;  has  no  effect  wbeu  given  to  one  ti 
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wrertl  joint  dmweri,  acceptors,  or  indorwn,  540.  CircomsUiiicci  n  wkkb 
indulgence  to  a  party  bound  to  relieve  the  others,  not  held  a  release « to  tikem, 
641.  Time  given  to  acceptor  does  not  release  drawer  where  ultiaiaM  di]»- 
geoce  against  both,  ib.  Exchange  of  one  bill  for  another  by  one  pariacr  of  a 
company  not  a  release  of  the  others,  ib.  Mere  forbearmnoe  to  sue  4ocs  sec 
release,  542.  Whether  the  rule  as  to  indalgence  applies  alter  protest  and  bo> 
tice,  or  decree,  ib.  Party  cannot  object  who  has  assented  to  tlie  isdalgcace, 
544 ;  nor  where  he  is  the  party  accommodated  by  ibe  bill  or  note,  545.  £f. 
feet  of  release  from  liabtUty,  in  qualifying  a  witness,  618. 

Relief  of  acceptor  supra  protest,  462.     See  Recourse. 

Remittance  by  bills,  whether  agent  responsible  for,  387.  Whether  any  be 
countermanded  in  case  of  bankruptcy,  666,  et  §eq.  Remittance  fat  spedfc 
purpose,  principal's  claim  for  under  agent's  bankruptcy,  724,  M  aeg.  Set 
Bankruptcy. 

Rknunciation,  of  mandate,  effect  of,  as  to  third  parties,  225.  DiaaoliMNiB  ef 
partnership  by  renunciation,  245. 

Repetition,  of  payment  in  error  of  fact,  when  demandable,  402 ;  where  ftaud 
and  concealment,  ib.  ;  where  payment  made  under  forged  eignatare^  403; 
effect  of  delay  in  claiming  repetition,  ib.  From  whom  repetition  rtfinaiAHi, 
of  payment  from  mistake  in  law,  404 ;  of  payment  in  ignorance  of  waat  of 
negotiation  of  bill,  529. 

Request,  written  to  pay  a  sum  where  no  debt  due,  not  liable  lo  atanp,  26L 
Request  to  pay  necessary  only  in  bills,  73.  Where  inserted,  ib.  Is  ahaolate 
in  inland  bills,  ib.  Form  of,  in  bills  consisting  of  sets,  74k  Where  Uil 
drawn  on  more  than  one  party,  75. 

Requisites  of  bill  and  notes,  6,  at  aeq.     See  Bills  and  Notes. 

Restitution  of  minors,  198.  How  effecud,  199.  How  barred,  ih.  aC  «f. 
Effect  of,  as  to  parties  contracting  with  them,  200.  Exceptions  to  the  doc- 
trine of,  ib.  Restitution  of  bills,  drafts  or  notes,  whether  competeat  in  cast 
of  bankruptcy,  666,  et  seq.  How  far  creditor  in  deed,  reduced  under  1696, 
entTtled  to,  718. 

Restbictiye  indorsation,  274. 

Retention  by  creditor  of  debtor's  funds  in  security  of  bill  not  doe^  int 
376 ;  unless  debtor  insolvent,  ib.  Competency  thereof  at  term  of  payi 
ib.  Retention  of  one  bill  for  another,  584.  Lien  or  retention  of  ftctots  and 
bankers  over  bills  and  not  es,  736.  Retentionpleadable  on  counter  claims 
in  regard  to  bills  and  notes,  753 ;  where  compensation  not  pleadable,  754 ; 
when  competent  in  bankruptcy,  755 ;  not  applicable  to  deposit,  ib.  ; 
factor*s  private  debt  against  obligation  as  factor,  ib. ;  where  be  has  a< 
commission,  ib.  Retention  in  partnership,  757.  EngliJi  law  of 
762 ;  effect  of,  in  security  of  contingent  or  cautionary  obligatiooa,  763  ; 
claims  on  cross-bills,  ib.     See  Compensation,  Bankruptcy. 

Retrocession,  diligence  by  party  having  right  kj,  566. 

Revocation  of  mandate,  effect  of,  as  to  third  parties,  225i 

Risk,  in  contrasts  of,  interest  beyond  five  per  onL  may  be  charged  without 
154. 

Salb,  stipulation  of  6  per  eehi.  in  contract  of,  146 ;  sale  of  bills  and  aoica^  ih. » 

without  indorsement,  effect  of,  279. 
Scoring  indorsations  to  authorise  diligence  by  holder,  563. 
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S^BCTTRiTiEa  for  prior  debts  challengeable  under  1696,  c.  5,  686.  Effect  of 
change  of  security,  712  ;  security  stipulated  at  Ume  of  advance,  but  not  com- 
pleted, ib.  713. 

Sepabation  of  husband  and  wife  extinguishes  wife's  prtepo»Uura,  208.  Effect 
of  wife's  obligations  after  it  against  her  separate  stock,  ib. ;  competency  of  di- 
ligence against  her  after  judioia/  separation,  ib.     See  Husband  and  Wife. 

Sequestration  of  bills  and  notes,  295,  669,  675. 

Sequestbatioh,  mercantile,  dissolution  of  partnership  by,  245 ;  how  notified, 
251.  How  bankrupt  divested  by,  670.  Payments  after,  673.  Banking  of 
bill-holder  under,  740.     Future  debts,  743.     See  Bankruptcy. 

Set-off,  English  law  of,  762.     See  Compensation. 

Sets,  bills  drawn  in,  form  of  request  to  pay  in,  74.  What  if  payment  made  on 
one  of  them  with  forged  indorsation,  ib.     Delivery  of  such  bills,  161. 

Sexennial  prescription  of  bills  and  notes,  627.     See  Prescription. 

Ships,  bills  or  notes  for  price  of,  when  null,  126. 

Sho&t  entry  of  bills  in  bankers*  books^  731. 

Sight,  bills  and  notes  payable  at,  when  held  to  be  due,  380  ;  whether  days  of 
grace  allowed  on,  377  ;  when  they  must  be  presented  for  acceptance,  411  ; 
when  interest  upon  commences,  589.  ' 

SiMONiACAL  paction,  129. 

Siztt  days  of  bankruptcy,  how  computed  in  a  challenge  under  1696,  c.  5,  708. 

Sleeping  partner  of  a  company,  whether  notice  of  his  retirement  necessary,  250. 

Smuggling  contracts,  bills  for,  120.     See  Illegal  Consideration. 

Specific  appropriation  of  l»lls  and  notes,  effect  of,  as  to  power  of  indorsation, 
259,  262,  280;  on  a  claim  in  bankruptcy,  721. 

Spibituous  liquors,  biUs  for,  to  amount  under  20s.  127. 

Stamps  requisite  for  bills  and  notes,  26.  Statute  relating  to,  ib.  note  1.  Be- 
gulating  statute  55.  Geo.  HE,  c.  184,  ib.  795.  Inland  bills,  26.  Begula- 
tion  of  duty  according  to  term  of  payment,  ib.  799.  Construction  of  the 
law  on  this  suliiiect,  27.  Penalty  of  post-dating,  ib.  Documents  liable  to 
duty  as  bills,  drafts  or  orders,  ib.  Duty  on  bill  payable  by  instalments,  ib. 
Where  sum  to  be  paid  indefinite,  ib.  Bankers'  receipts,  ib.  YThere  sum 
payable  on  a  contingency,  ib.  28.  Stamps  on  foreign  bills  drawn  in  Great 
Britain,  29 ;  on  bills  drawn  in  sets,  ib.  ;  on  notes  payable  to  bearer  on  de- 
mand made  out  of  Great  Britain,  ib.  Law  not  applied  to  bills  drawn 
abroad,  ib.  Irish  bills,  ib.  Bill  drawn  in  England  with  foreign  date,  30. 
What  held  as  a  foreign  bill,  ib.  Exemptions  from  duties,  ib. ;  drafts 
or  orders,  31,  191.  Penalty,  31.  Promissory-notes,  classes  of,  liable  to 
duty,  32,  33.  Be-issuable  notes  for  sums  not  exceeding  ^100,  payable 
to  bearer  on  demand,  32.  Notes  payable  to  bearer  with  interest  without  a 
.  term  of  payment,  ib.  Notes  which  cannot  be  re-issued,  84.  Composition 
paid  by  Bank  of  England  for  re-issuing,  ib.  Notes  liable  to  duty,  34. .  Ex- 
emptions, ib.  Documents  not  chargeable  with  duty  on  promissory-notes,  ib. 
35.  Essentials  of  a  document  to  subject  it  to  stamp,  ib.  Acknowledgments 
of  debt  and  promises  to  pay  or  account,  35.  Paper  must  be  stamped  before 
instrument  written,  ib.  Penalty  and  parties  liable,  ib.  36.  Bill  on  too  low 
stamp,  ib.  Nullity  of  document,  ib.  Wrong  stamp,  ib.  Whether  an  al- 
tered note,  though  void  as  security,  can  be  given  as  eridence  of  original  debt, 
ib.  Proof  of  usury  by  bill  on  wrong  stamp,  ib.  37.  Cases  in  which  unstamp- 
ed bill  may  be  an  adminicle  of  evidence,  37.     Bill  containing  terms  of  agree- 
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ment  between  bndlord  and  tenaat,  ib.  OlgMdon  oo  •tov  kwvhn  hiU 
(obe  ezelnded,  ib.  mi  on  improper  ftampbnt  of  aifficientTahie»ib.  Stiap- 
ing  of  such  bilU  on  payment  of  penalty,  88.  Time  within  whiA  tlnini^be 
done,  ib.  Casei  in  whieh  power  of  ftamping  exdnded,  39.  Stnap  w^F^ 
for  bill  itipuladng  intereit,  ib.  Effeet  of  bill  on  low  ftamp,  or  w^a^ 
in  reUtion  to  the  parties,  40.  EfBaet  of  a  payment  on  aoeoutof  abiSToid 
under  stamp  laws,  41.  Power  to  bankets.  Ice.  as  to  re*issiting  of  certihiM^. 
ib.  Bate  of  such  bills  must  not  be  printed,  49.  Licences  naeewryfa'*' 
issoing,  ib.  •  Notes  which  cannot  be  re-istaed,  ih.  Indorsstion  of  bifl  bf 
drawer,  (after  being  retained  by  indorsees,)  without  new  stimp,  ib.  E** 
of  alterations  on  bills  and  notes  after  being  issued  without  new  itsinm  1^ 
186 ;  where  made  to  correct  a  mistake,  187  ;  when  they  are  hdd  to  be  a- 
sued  so  as  to  exclude  alteration,  ib.  On  whom  is  proof  of  tiUntif»  befat 
issuing,  188.  Whether  receipt  on  bankers  check  requires  a  tti^V*  ^ 
Bill  on  too  low  stamp  requires  no  presentment,  410.  Stamp  for  mXiviBm 
of  protest,  448;  rates  of,  449,  note  1,  EffectoT  want  of  protest  of  bffl»* 
wrong  stamp,  455. 

Statvtks  cited.  Scotch  ttaiut^.  1579,  c.  60,  43,  45.  1508.  c  lU  'f» 
1594^  c,  220,  122.  1597,  c.  286,  598.  1621,  c  14,  130.  Wh  «■ » 
676,  683.  1621.  c.  20,  592.  1681,  c  5,  43.  1681,  c.fO,%S^^ 
587,  600-5.  1686,  c  4,  631.  1695,  c.  5,  648.  160^  c.  5^  666^  <^^'^ 
1696,  c  25,  52.     1696,  c  36,  2. 14,  550. 

Briii8h  tiahUet.  8  Anne,  c.  9,  130.  9  Anne,  c  14,  138L  )8  ^^ 
sut.  2,  c.  16,  133.  12  Anne,  sUt.  2,  c.  9,  449.  6  Geo.  h  c  Ift  1» 
7  Geo.  II.  c.  8,  128.  13  Geo.  II.  c.  19,  ib.  18  Geo.  II.  c  ^^ 
19  Geo.  II.  c.  37,  129.  22  Geo.  II.  e.  47,  128.  6  Geo.  HI.  c  ♦«•  |* 
577,  794.  12  Geo.  III.  c.  72,  %  3,  14»  «13,  303,  443,  491, 508,  Wl^^*' 
626.  22  Geo.  III.  c  25,  129.  22  Geo.  HI.  c.  33;  and  other  ctflfs**^ 
acta,  26.  23  Geo.  III.  c.  18,  3,  551,  c.  49,  378, 627.  37  Geo.  HI.  t-  W 
3a  c  45,  19&  45  Geo.  HI.  c  72,  129.  48  Geo.  III.  c  148,  88, 3*>^ 
49  Geow  III.  c.  126,  117.  51  Geo.  III.  c.  127,  194b  58  Geo.  lH' J* 
862.  54  Geo.  III.  c  137,  66,  125^  587,  666,  740,  758.  55  6«o.  j" 
c.  184,  26,  27,  32,  3^  69.  App.  No.  5.  58  Geo.  III.  c.  93, 138.  Hl^ 
720,804.  69  Geo.  HI.  c.  49,  193.  1  and  2  Geo.  IV.  c.  7a  337,  3^ 
427.  6  Geo.  IV.  c.  180,  571.  640;  c.  131.  561,  593;  c  HO.  1^'  ' 
Geo.  IV.  c.  6,  Oa  7  and  8  Geo.  IV.  c.  27  and  89.  268.  7  6«^ '  ' 
c.  67,  561.  9  Geo.  IV.  c.  49.  31.  2  and  3  William  I V.  c  9ft  *^^ 
and  4  William  IV.  c.  98,  153,  804.  5and  6  \niliam  IV.  c.  4I,782,S^ 
Etigkak  4laftftet.  5  and  6  Edward  VI.  e.  16,  117.  31  Kits*  «•  ^  ^^ 
I  James  I.  c.  15,  696.  16  Car.  II.  e.  7,  66.  9  and  10  WillUm  vA  MtfT* 
c  17,  4^  386,  443,  401.  10 and  11  William  HI.  c  a  189L  3aDd4AiM 
c.  9,  4,  491.  19  Geo.  II.  c  38,  696.  84  Geo.  II.  c.  40,  187.  3  Geo.  '|' 
c.da761.  5Geo.  HI.c.d0,125.  46 Geo.  III. c  135^  761.  49 Geo. ll 
c.  12.  50  Geo.  III.  c  55.  123.  6  Geo.  IV.  c  16,  125>  697,  w*' 
6  Geo.  IV.  c.  17,  768.  ^ 

Stolbm  bill  or  note,  whether  holder  of,  must  prove  conaideratioo,  9^  9^  ''^ 
Bank  notes  stolen,  right  of  onerous  holders  of.  95.  Bill  or  note  P*^ !" 
bearer,  and  stolen  before  delivery,  effect  of,  in  bands  of  Aona >Sd»bol4ert  '^ ' 
See  Lost  or  Stolen. 

Sttlb.     By  what  style  the  term  of  payment  of  bills  is  regulated,  379. 
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SiTMMnrMOB  ai  d«bt  uMt  Be  prwed  aftat  mrdiimi]  prescription,  686,  651. 

8vB8CBZpnoa'  to  biU»  tad  boIm,  requiilta  of,  43,  386.  Whether  neceiaary  to 
e^yi^bel»wE.100  8eola,43.  Whet  if  bffl  holograph  of  drawer  with  his  name 
in  the  body  of  it,  ib.  Acceptance  not  implied  without  subscription,  ib.  336. 
Subscription  must  be  in  writing,  46 ;  in  pencil,  ib.  Notarial  subscription, 
ib. ;  requisites  of  it,  ib. ;  whether  sufficient  for  summary  diligence,  48. 
By  initiak,  46;  proof  of  the  praedee  of  so  subscribing,  ib.  Subscription  by 
a  mark,  48;  how  proved,  49;  wliether  witnesses  necessary,  61.  No  sum- 
mary diligence  on  biHi  signed  by  initials  or  marii,  47,  61.  Subscription  evi- 
dence per  *e  without  parole,  62 ;  must  be  absdnto,  lb.  Whether  bill  without 
drawer's  subscription  may  be  indorsed,  ib.  What  if  blank  in  creditor's  name, 
63.  Whether  holder  may  demand  payment  though  blank  not  filled  up,  65. 
Not  sufficient  for  summary  diligence,  ib.  Subscription  to  a  blank  stamp,  lia- 
bility under,  56.  Acceptor's  signature  prior  to  drawer's,  57.  Subscription  of 
indiyidual  name,  adding,  **  and  Company,"  effect  of,  where  no  company,  SI 9. 
Liability  of  cautioners  in  cash-credit  for  such  bills,  ib.  Subscription  neces- 
sary to  indorsement,  277.  Proof  of  acceptance  in  England  without  subscrip- 
tion, 336.  What  subscription  binds  a  company,  381.  Subscription  as  ac- 
ceptor where  written,  341.  On  what  subscription  summary  diligence  is  com- 
petent, 554. 

SuBariTUTioir  of  lieirs  in  a  biU  or  note,  effect  of,  19. 

Sum  in  bill  or  note,  how  inserted,  69.  When  both  in  figures  and  words,  which 
is  the  rule,  ib.  Omission  of  the  word  **  pounds,"  ib.  Effect  of  signing  a 
bill  blank  in  the  sum,  70 ;  or  with  room  for  adding  to  or  altering  it,  ib.  Al- 
teration of  sum  in  bank  check,  on  whom  is  the  liability,  71.  Sum  must  be 
fixed,  ib.  What  if  indefinite,  ib.  Sum  payable,  18.  Sums  recoverable  on 
bills  and  notes,  586.  Principal  sum,  ib.  Interest,  587.  Exchange  and 
re-exchange,  593.     See  Interest,  Exoiiange,  Damages. 

SuMif  ART  Execution  on  bills,  2,  552.     See  Action  and  Diligence,  Diligence. 

SuvMOivs  for  payment  of  bi!b  and  notes  must  be  explicit,  571.  To  intenixpt 
prescription,  631.     Conclusions  of,  after  sexennial  prescription,  648-9. 

SuifBAY,  bills  or  notes  may  be  dated  on,  65.  Acceptance  not  presumed  to  be 
made  on,  66.  Bills  due  on,  must  be  paid  on  day  preceding,  377.  Bills  due 
on,  when  to  be  noted,  451.  Notice  of  dishonour  when  made,  when  day  for, 
falls  on,  490. 

SoppLSMZHT,  oath  in.     See  Oatli. 

SuFHA  protest,  acceptance,  457  ;  payment,  463.     See  Acceptance,  Payment. 

SuBETT,  when  entitled  to  notice,  507,  519,  522 ;  when  discharged  by  release  or 
indulgence  to  other  parties,  645-6.  Claims  upon  his  principal  debtor's  bank- 
ruptcy, 751-2,  763,  777. 

SusPEKBioF,  charge  under,  turning  of,  into  a  libel,  553 ;  when  incompetent,  ib. 
Suspension  on  bill  ^ex  Jheu  vitiated,  or  on  proof  iiutanier  of  forgery,  555. 
On  ground  of  forgery,  610.  Suspension  not  sufficient  to  interrupt  prescrip- 
tion, 631 ;  not  competent  on  the  ground  of  minority,  199. 

Tenoeb  of  payment,  how  to  be  made  on  creditor's  refusal,  381 ;  whether  it 
frees  from  interest,  ib.  Should  be  accompanied  by  consignation,  ib.  What 
must  be  consigned,  ib.  When  creditor  not  bound  to  accept  tender,  ib.  382. 
What  expense  he  may  insist  for,  882. 

Tekob,  proving  of ,  in  a  lost  biH  or  note,  319. 
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Tebm  of  payment  of  biUi.  Effect  of  bill  payable  lint  tana  after  aeoeptor  i 
death,  18.  Certain  but  remote  term,  23.  Indefinite,  ib.  42.  When  ftaed 
by  date  of  bill,  61.  Whether  euentlal,  71.  Indocaatioa  after  tcca,  effect 
of,  as  to  exceptions  against  indorsee,  299.  Mode  of  compatuig  teim  of  pej- 
ment,  379,  381.  Whether  new  presentment  necessary  on  indoraatioa  after 
tcrm,  452.     See  Payment 

Tike  of  indorsement  of  bills  and  notes,  264.  Time  of  acceptao<^,  S3S. 
what  time  drawee  most  accept  or  refuse,  ib.  What  if  he  requires  more 
ib.  Acceptance  after  tenn  of  payment,  ib.  Time  for  payment  of  faiOs  xsd 
notes,  376.  Computation  of  term  of  payment,  mode  of,  379.  Wliee  hi3 
payable  a  certain  time  after  date  or  sight,  380.  *'  Mdnths"  mean  cdcadsr 
months,  ib.  Where  months  pnequal,  ib.  Half-months,  381.  Time  of  pre> 
sentment  of  bills  for  acceptance,  409.  Where  bill  payable  alter  sigbt,  41 1, 
ei  aeq:  Where  bill  put  in  circulation  before  acceptance,  413.  .  Wbetfaer  tiar 
of  presentment  a  question  of  law,  414.  Time  of  day  for  preaentnent,  ^ 
For  what  time  biU  should  be  left  with  drawee  for  acceptance,  41 7.  Tva^ 
of  presentment  of  bill  for  payment,  430,  et  teqi^^, ;  for  presentment  at  fav^- 
ing-honse,  437  ;  to  a  private  trader,  ib. ;  for  noting  bills,  451  ;  for  notier  U 
dishonour,  483.  Of  foreign  bills,  484,  et  weq,  4^0 ;  for  notice  on  inlaad  bills, 
491.  Effect  of  giving  time  to  prior  obligants  in  releasing  posterior  ones,  bS*. 
Time  given  to  posterior  obligants  does  not  release  prior,  540.  Tm^t  far 
taking  protest,  453,  572 ;  for  registration  of  it  for  summary  diligenee,  573.. 
Effect  of  giving  time,  by  arrangement,  in  barring  holder  from  procee^fis; 
against  acceptor,  584.  Computation  of  sixty  days  in  challenge  on  1G96,  c  x, 
708. 

Title  to  challenge  under  first  branch  of  act  1621,  677 ;  under  second  braaek, 
686 ;  under  1696,  c.  5,  716. 

Tba.de,  course  of,  bills  by  minors  in,  200;  by  a  wife,  209,  211,  215;  paT> 
ments  in,  697. 

TnANSFERENCE  of  bills  and  notes,  1,  255.  By  delivery,  174;  by  indonatke, 
289.     See  Delivery,  Indorsation,  Assignation. 

TBAHSKiaaioif  of  notes  in  halves,  435 ;  by  post,  ib. ;  by  other  conveyance,  n^ 
of,  436. 

Tbifle  penalties  of  usury,  154.     Limitation  of  action  for,  155. 

Tbust-deed,  execution  of,  dissolution  of  partnership  by,  245. 

Tbustee,  oath  of,  whether  competent  to  prove  debt  on  prescribed  biU.  63& 
Bill  payable  to,  whether  he  can  indorse  it,  260.  When  personally  bovokd  b; 
subscribing  bill  or  note,  228,  230. 

TuBPia  Causa.  Bills  granted  o6  iwrpem  omuam  are  null,  112,  ei  asfs.  WlfeeCbrr 
the  objection  may  be  stated  without  reduction,  613.  See  Illegal  Costtidtf»> 
tion. 

TcTOB  engaging  pupil  in  partnership,  whether  personally  liable,  241. 

Uhbtaxped  Bills  or  Notes,  effect  of*neglecting  to  negotiate  them,  410,  45j. 

When  they  may  be  an  adminicle  in  evidence,  37. 
UsAWCS,  nature  of,  380 ;  length  of,  ib. ;  double  or  treble  usance,  ibw  ;   h^ 

usance,  ib.     Usance  of  difiierent  countries,  App.  p.  808. 
UauBir,  definition  of,  133.     Contracts  made  abroad  stipulating  foreign; 

ib.    Regulated  by  12  Anne,  stat.  2,  c.  16,  ib.     When  is  the  act  of  nsnry 

pleted,  134.     What  if  illegal  interest  taken  after  the  security  withovit  baii« 
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•tipulated,  134.    What  if  exaction  from  mistake  or  miscalcuUtion,  135.  Proof 
of  uinry,  ib.     Nallity  of  bill  where  part  only  luurious,  ib.     When  proof  of 
the  debt  aUwuU  competent,  though  bill  or  security  void,  ib.     Action  for  triple 
penalties  where  luorious  debt  has  been  paid,  ib.  136.     Whether  repetition  of 
usurious  profits  competent,  136.     Whether  usurious  contract  may  be  annvUed 
without  paying  the  real  debt  and  legal  interest,  ib.  137.     Whether  claim  in 
bankruptcy  competent  on  usurious  security  for  sum  advanced,  136.     Effect  of 
innovating  a  usurious  debt,  ib.     New  security  for  principal  and  legal  interest, 
after  cancelling  the  usurious  contract,  187.     What  if  usurious  interest  has 
previously  been  paid,  ib.  138.     New  security  for  illegal  interest,  ib.     Effect 
of  the  plea  of  usury  against  indorsees,  138.     Rule  under  the  58  Geo.  m. 
c.  93,  141.     Proof  of  onerosity  and  bona /idea,  ib.     Indorsee's  relief  against 
indorser,  ib.     How  claim  of  relief  made,  ib.     Effect  of  new  security  to  in- 
dorsee in  ignorance  of  nullity  of  old  one,  142.     Cases  in  which  new  securities 
may  or  may  not  be  challenged,  ib.  143.     Indefinite  payment,  how  imputed, 
where  two  debts,  one  usurious,  the  other  lawful,  144.     Lawful  bill  indorsed 
for  usurious  consideration,  ib. 

Usury  in  bUl  trantaetiont,  145.  Taking  interest  beforehand,  ib.  Excep- 
tion of  discounts  by  bankers,  ib. ;  but  only  of  bills  at  discountable  date,  ib. 
Taking  premium  from  debtor  for  taking  one  of  his  debtors  for  himself,  146. 
Premium  for  procuring  discount,  ib.  Premium  to  acceptor  for  paying  before 
the  time,  ib.  Sale  of  bills  and  notes,  ib.  Penalty  in  case  of  a  note  payable 
by  instalments,  ib.  Commission  allowed,  147.  Cases  in  which  coomussion 
may  be  usury,  ib.  Expense  of  drawing  and  redrawing  bills  for  accommoda- 
tion, ib. ;  commission  charged  by  merchants  as  well  as  bankers,  ib.  Exorbi- 
tant commission  as  inducement  to  advance,  149.  Rate  of  commission,  ib. 
Usury  by  giving  bills  instead  of  money,  without  deducting  interest  for  the  time 
they  have  to  run,  150  ;  exceptions,  ib. ;  where  discounter  has  got  no  money 
for  discounted  bills,  151.  Anticipation  of  interest,  152.  Accumulation  of 
interest,  ib.  When  permitted,  ib.  Practice  of  bankers  and  others  on  this 
subject,  how  far  legal,  152.  Exception  from  usury  laws  of  bills  payable  at  or 
within  three  months,  by  3  and  4  Will.  lY.  c.  98,  153.  Usury  by  giving 
goods  instead  of  money  at  over  value,  ib.  How  presumption  in  such  case 
raised  against  discounter,  154.  Bottomry  and  other  bonds  of  risk  not  usu- 
rious, ib.  Penalties  of  usury,  ib.  Limitation  of  action  for  triple  penalties, 
155  ;  how  recovered,  614  ;  does  not  affect  action  for  nullity,  ib.  155.  When 
usury  presumed,  614. 

YaiiUE  Received.  These  words  not  necessary,  86.  When  proper  in  English 
bills,  ib.  Meaning  of,  in  bills  payable  to  a  third  party,  ib. ;  or  made  payable 
to  drawer,  ib.  Presumption  of  value  in  Scotland,  whether  as  to  payee  or  in- 
dorsee, ib.  87,  90.  How  elided,  87.  LimiUtions,  ib.  88.  Kinds  of  value 
presumed  in  different  cases,  ib.  Value  in  account,  88,  92.  Value  in  ac- 
ceptor's hands  formerly  not  presumed  unless  expressed,  88.  What  is  implied 
in  the  words  '*  value  received,"  ib.  What  though  description  of  value  false, 
91  ;  or  bill  granted  on  deathbed,  ib.  Presumption  of,  in  a  case  under  the 
vesting  act,  92.  What  if  bill  payable  to  third  party  **  for  value  in  account," 
ib*  Construction  of  the  words  in  this  case,  ib. ;  to  whom  they  are  applied, 
lb.  Law  of  Scotland  as  to  presumptton  of  value  received,  93.  How  dis- 
proved, ib.     May  force  or  fraud  be  proved  by  parole  against  the  presump- 


860  IKDEX. 

tion,  93,  97.  Law  of  EngUnd  on  this  point,  94,  104.  Loit  or  itoIeB  bilk, 
whether  holdctr  of  bound  to  pro^e  oonaideratioDy  94,  855.  Yihat  ftud 
alleged,  95.  What  proof  admitted  agasmt  the  es  faeie  appeanaee  <(  biS  or 
note,  96.  Where  writ  or  oath  the  only  competent  proof,  ib.  Cnei » to 
question  of  proof  of  value,  97,  98.  What  proof  competent  ai  to  6ud  is 
acquiring  bill  or  note,  99,  100.  Exception  from  the  presumption  of  vahe  ia 
bills  or  notes  extorted,  101,  103.  Defence  of  minority,  lOa,  104 ;  iutosar 
Uon,  103.  Law  of  England  as  to  fraud  or  want  of  value,  104.  Seotttflib«. 
105,  106.  Where  question  between  original  parties,  or  between  iukner 
and  indorsee,  105.  Beference  to  oath,  107,  108,  110.  When  eoeiidm- 
tion  a  contract,  108.  Failure  of  consideration,  109.  Proof  of  no  vil«  ^ 
books,  110.  Answers  to  plea  of  no  value,  ib.  111.  Bl^  coosdoa&oa, 
how  proved.  111.  What  consideration  held  illegal,  112,  ei aeq,  Fwmf^ 
of  indorsee's  onerosity,  29 ;  how  redargued,  ib.  259.  See  Indorsee,  DM 
Consideration. 

Ybbbax.  acceptance  of  a  bill,  44,  45.  Verbal  notice  of  non-aoceptsooe  orsoo- 
payment,  473.     How  proved,  ib.  474.     Verbal  notice  of  dtahonoar,  499< 

Va  ti  MttuM.     See  Force  and  Fear. 

VrriATioif  of  biUs  and  notes  by  material  alterations,  effect  o^  179 ;  st  eoaBdc 
law,  ib.  What  alterations  accounted  material,  180.  Proof  of  ritialke,  & 
note  2,  181,  note  1.  Erasures,  184 ;  effect  of  stamp  laws,  185;  bysdiiS 
to  the  sum,  70.  Defence  of  vitiation,  how  pleadable,  613.  SeeAktf*- 
tions. 

Waosbs,  bills  for,  effect  of,  in  England,  1 16  ;  in  Scotland,  ib.    See  GtsnaK- 

WAivaa  of  notice  or  negotiation  of  bills  and  notes,  523.  lu  nature  sod  ptf* 
pose,  ib.  Personal  to  the  party  enaUed  to  notice,  ib.  Perties  sgiuu* 
whom  recourse  claimed  by  waiver  cannot  plead  want  of  notice  to  biiBi  ^ 
When  recourse  lost  against  parties  who  have  not  waived  negotisUoo,  »• 
Who  may  dispense  with  notice  or  negotiation,  ib.  DIfierent  modes  of  ^ 
ing  so,  524;  by  partial  payment,  ib. ;  by  promise  to  pay  after  fsilsK" 
negotiation,  ib.  ;  by  acknowledgment  to  see  bill  paid,  &c.  ib. ;  by  pro""^ 
to  pay  a  part,  ib.  Effect  of  notice  to  drawee  not  to  pay,  525 ;  of  ind«^> 
after  receiving  letter  from  holder,  writing  drawee  to  pay,  ib.  ;  of  in^lo'*''"' 
eluding  bill  in  trust>disposition  to  creditors,  ib. ;  of  party  craving  iodulgco''|> 
ib. ;  of  offer  of  compromise,  ib. ;  of  offer  to  pay  by  instalments,  ib.  ^  * 
conditional  offer  to  pay  if  legally  bound,  526.  Grounds  of  waivcTf  ib.  as<' 
Promise  in  knowledge  of  want  of  negotiation,  ib. ;  presumption  of  »<* 
knowledge,  ib.  528.  Promise  of  payment  after  action  raised,  5S8*  ^ 
cumstances  not  inferring  waiver,  58^,  529.  Promise  to  |)ay,  or  parUAl  pij* 
ment  insufficient,  if  party  in  ignorance  of  failure  of  negotiation,  ik  ;  v*^ 
want  of  negotiation  concealed,  529.  Against  whom  is  remedy  c'"'!'^ 
to  party  paying  in  ignorance,  529 ;  ignorance  of  legal  effect  no  ezcui^  ^' 
Parties  to  whom  promise  to  pay  is  available,  530.  Waiver  of  olgcctioB  ^ 
release  by  assenting  to  indulgence,  544. 

WiFB,  her  general  incapacity  to  bind  herself  by  bill  or  note,  206.    V^>^ 
has  a  separate  esute,  207.     Where  t^^  i%  prmpotUm  wtgatiu  dma^o^  ^ ' 
or  under  separation,  208.     Where  husband  abroad,  209.     Effect  of  |»rv^ 
to,  371 ;  is  debtor  bound  to  the  marriage,  ib.     See  Husband  and  Wif** 

WiTMusBs  to  protest  of  bills  and  notes,  442 ;  designation  or  r  * — ^"^^^  '^ ' 
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necessary,  449.  When  parties  to  bills  and  notes  are  competent  witnesses 
against  other  parties,  615;  where  witness  has  a  direct  interest,  ib. ;  Eng- 
lish doctrine  on  this  point,  ib.  ;  application  of  the  doctrine  of  interest  as  to 
evidence  of  notice,  481  ;  effect  of  release,  or  of  discharge  to  a  party  who  is 
bankrupt  in  making  him  competent,  618 ;  when  witness  has  no  interest,  or 
where  the  interest  is  equal  on  both  sides,  619,  «t  seq.  Examination  of  wit- 
ness against  his  own  interest,  622.  Whether  a  witness  admissible  against 
a  bill  which  he  has  subscribedi  ib. 
WaiT,  proof  of  debt  by,  after  sexennial  prescription,  636 ;  nature  of  the  writ- 
ing requisite,  637 ;  letters,  ib. ;  markings  of  interest  or  partial  payments, 
ib. ;  by  whom  markings  must  have  been  made,  638.  Entries  in  debtor's 
books,  lb.  Acknowledgment  within  the  six  years,  effect  of,  639,  tt  teq. 
Effect  of  writ  as  to  accommodation-bills,  647. 

C.  G.  F. 


FINIS. 


JuBM  Walker,  Printer, 

6.  JaaiM*f  Court,  Lawnnarket, 

Bdlnburgh. 


ERRATA. 

TTu  Reader  i$  requated  to  correct  the/oBowing  errata  wUh  hie  pen. 

Page. 
6,  note  8, /or  Black  read  Block. 

12,  note  1,  afler  5  B.  and  Cr.  add  360. 

14,  note  2,/or  3  Dow,  319,  read  3  Dow,  218. 

86,  note  5,  add  and  4  Dougl.  247. 

92,  note  1,/or  75  read  62. 

96,  note  I,  far  Wright  read  Wight. 
107,  note  3, /or  Kidd  read  Reid. 

117,  line  first  from  the  foot,  after  the  word  valid,  add  9. 
124,  note  3,/or  145  read  123. 
127,  note  1,  line  1,/or  $  SO,  read  $  31. 
147,  note  1,  for  Solaste  read  Solarte. 
153,  line  6.  for  Will.  III.  read  Will.  IV. 
174,  note  I.  for  5  read  2. 
181,  note  It  fir  Anderson  read  Alderson. 
186,  line  1,  after  1  Ann.  add  St.  2,  c.  22. 
204,  note  1,/or  Stevenson  read  Stevens. 

221,  note  1,/or  94-5  read  80. 

222,  note  I,  for  Leslie  read  Little. 

235,  note  4, /or  Ray.  read  Pay. 

236,  note  \,for  Clinton  read  Clifton. 
246,  note  4,  before  C.  and  Pay.  insert  1 . 
269,  note  5,  ad  ^n.fbr  Walters  read  Walters. 
278,  note  7,  after  I  Bell,  add  376. 

284,  note  4,  add  v.  i.  p.  402. 

317,  note  Iffor  note  3,  read  note  2. 

326,  note  5,  for  Gordon  read  Eadon. 

365,  line  10,  after  debtor  insert  3. 

366,  line  13  from  the  foot,  after  the  words,  "  on  the  ground  of  a**  add,  doubt 

of  Lord  Eldon  as  to  that  case,  and— and  cancel  line  12  from  the  foot. 
366,  note  4,/)r  England  read  Ireland. 

375,  note  1,/or  Archer  read  Ancher. 

376,  note  2,/or  340  read  310. 

392,  note  1,  line  4, /or  their  read  there. 
398,  note  7, /or  Stott  read  Watt. 
435,  note  5,  line  5,/or  2  read  3. 
439,  note  6,  ad  finem^  for  Boulton  read  Boulibee. 
540,  note  1,  line  4, /or  1  read  2. 
547,  note  1»  line  4,ybr  1  read  10. 
559,  note  6,/)r  4  read  5. 
562,  note  I,  for  582  read  583. 
626,  note  5,  for  Gordon  read  Garden. 
638,  note  5,  for  Blair  read  Black,  and ^br  Shaw  read  Shand. 
649,  line  12  from  top,  for  death  read  oath. 
654,  note  3,/or  1830  read  1730. 

658,  line  4  from  foot,  after  the  word  *'  statute,*'  subjoin  in  a  note,  ( *)  Arm- 
strong V.  Johnstone,  16th  May  1804,  Mor  11148. 
73^,  note  3,  on  lines  1  and  2,  for  731  read  730. 
804,  Appendix,  No.  VIL,  instead  of  2  and  3  mui  3  and  4  Will.  IV. 
812-13,  Index,  instead  of  Nos.  5,  6,  7,  8  of  paragraphs,  read  4,  5,  6,  7. 
816,  line  iAf,for  there,  read  abroad. 
832,  Une  27,  after  '*  gaming  debu,*'  add  116. 
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